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the  Court  of  Admiralty  in  this 
neutral  port  at  the  time  of  the  sei 
the  rule,  that  in  the  conduct  of 
lawful  in  your  enemy  which  is 
condemnations  by  a  foreign  Coui 
held  here(M). 

For  purposes  of  condemnation 
considered  as  ports  belonging  t 
which  they  are  allied,  so  that  a 
captor's  country  given  in  the  coi 
which  the  vessel  has  been  taken, 

The  Admiralty  Court  of  Prize 
only  over  the  question  of  prize,  hu\ 
with  respect  to  freight,  cargo,  and 
questions  arise,  the  Courts  of  Coi 
decisions  (y). 

When,  by  condemnation,  a  con 
captor,  the  property  in  the  prize  rt 


(tt)   The  Heinrich  and  Maria,  4  Rob.  wi 

43 ;  S.  C.  affirmed  in  Court  of  Appeals,  D 

6  Rob.  138,  note  (a) ;  The  Comet,  5  Rob.  foi 

285 ;  The  Victoria,  Edw.  97.     In  Ame-  ju. 
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the  Court  of  Admiralty  in  this  country,  although  she  is  in  a. 
neutral  port  at  the  time  of  the  sentence ;  and  in  accordance  with 
the  rule,  that  in  the  conduct  of  war  that  must  be  held  to  b^ 
lawful  in  your  enemy  which  is  practised  by  yourself,  similajr 
condemnations  by  a  foreign  Court  of  Admiralty  have  been  up- 
held here  (u). 

For  purposes  of  condemnation  ports  belonging  to  allies  are 
considered  as  ports  belonging  to  the  belligerent  country  to 
which  they  are  allied,  so  that  a  sentence  by  a  consul  of  the 
captor's  country  given  in  the  country  of  an  ally,  to  a  port  of 
which  the  vessel  has  been  taken,  is  valid  (x). 

The  Admiralty  Court  of  Prizes  alone  has  jurisdiction,  not 
only  over  the  question  of  prize,  but  also  over  all  its  consequences 
with  respect  to  freight,  cargo,  and  the  like ;  and  wherever  such 
questions  arise,  the  Courts  of  Common  Law  are  guided  by  its 
decisions  (y). 

When,  by  condemnation,  a  complete  title  has  vested  in  the 
captor,  the  property  in  the  prize  relates  back  to  the  time  of  the 


(tt)  The  Heinrich  and  Maria,  4  Rob. 
43 ;  S.C,  affirmed  in  Court  of  Appeals, 
6  Rob.  138,  note  (a);  The  Comet,  5  Rob. 
285 ;  The  Victoria,  Edw.  97.  In  Ame- 
rica this  question  has  been  argued  on 
principle,  and  the  Supreme  Court  of  the 
United  States  has  held  that  a  condem- 
nation of  prize  property  whilst  lying  in 
a  neutral  port,  or  in  the  port  of  an  ally, 
is  valid,  and  may  be  rightfully  proceeded 
in  by  the  Courts  of  the  captors.  See 
a  note  by  Mr.  Justice  Story  to  the  Ame- 
rican edition  of  Abbott  on  Shipping, 
_   1  /J 

,  2  Rob.  209,  per 
)9;  Oddyy,BoviU, 

Uus,  2  Show.  232, 
3  quaintly  said  in 
lants  would  be  in 
Tompson  v.  Smithf 
r.  Eden,  2  Doug, 
fy,  2Br.  P.C.423 
[/c,  3  T.  R.  323 ; 
).  See  also  Faith 
.C.  Ill;  6Taunt. 
IS  seized  as  prize 
king's  ship,  and 
and  it  was  held 
7  could  be  main- 
account,  by  Lord 
igin,  history  and 
ralty  Prize  Court 


will  be  found  in  Lindo  v.  Rodney,  2 
Doug.  613,  note.  The  sentence  of  a 
foreign  Court  of  Admiralty  of  competent 
jurisdiction  is  binding  in  this  country, 
and,  being  in  rem,  binds  not  only  the 
parties,  but  is  conclusive  against  all  the 
world,  as  to  the  existence  of  the  grounds 
on  which  it  professes  to  decide ;  and  if 
the  sentence  is  general  it  is  final  as  to 
the  point  decided;  but  if  the  sentence 
itself  professes  to  be  made  on  particular 
grounds  which  are  set  forth,  and  which 
do  not  appear  to  warrant  the  condem- 
nation, or  if  the  judgment  appears  on 
the  face  of  it  to  be  contrary  to  natural 
justice,  or  to  the  law  of  nations,  the 
Courts  of  this  country  will  not  hold 
themselves  bound  by  it;  Bemardi  v. 
Motteux,  2  Doug.  574 ;  Baring  v.  Clog- 
gett,  3  B.  &  P.  201 ;  Pollard  v.  Bell,  8 
T.  R.  434;  Bolton  v.  Gladstone,  5  East, 
155;  S.  C,  affirmed  in  error,  2  Taunt. 
85.  See  also  Don  v.  Lippman,  5  CI.  & 
Fin.  1 ;  Henderson  v.  Henderson,  6  Q.  B. 
288;  miliams  v.  Armroyd,  7  Cranch 
(Amer.),  423,  and  a  learned  note  on 
this  subject,  2  Smith's  L.  C.  639,4th  ed., 
also  Story's  Conflict  of  Laws,  c.  15.  As 
to  the  ef^ct  of  condemnation  by  foreign 
Admiralty  Courts  upon  a  warranty  of 
neutrality,  see  post,  Chap.  VI L,  In- 
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capture  (z),  and,  consequently^  an  assignment  by  the  captor  in 
the  mean  time  is  valid  (a). 

In  order  to  entitle  a  captured  vessel  to  the  privileges  of  a  Registry  after 
British  ship  she  must  be  registered,  and,  as  in  this  case,  no  ^^^  emnation. 
builder's  certificate  can  be  obtained,  the  owner  must  produce  an 
official  copy  of  the  condemnation  of  tlie  ship,  and  must  state  in 
the  declaration  of  ownership  the  time,  place  and  Court  at  and 
by  which  she  was  condemned  (6). 

(»)  SUvns  V.  Bagwell,  15  Vea.  139.  (a)  Morrough  v.  Comynt,  1  Wils.  211; 

As  to  the  consequences  of  restitution  Alexander  v.  Duke  of  Wellington^  2  Russ. 

when  a  vessel  has  been  wrongfully  cap-  &  M.  35. 

mred,  tee  Sduiehl  ▼.  Otter  {TU  Ostsee),         {b)  M.  S.  Act,  1854,  sects.  38  and 

9  Moore,  P.  C.  150.  40,  and  anU,  p.  10. 
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PREFACE 

TO   THE   SECOND   EDITION. 


Since  the  publication  of  the  first  Edition  of  this  Work 
in  1853,  the  Statute  Law  affecting  Merchant  Shipping 
has  undergone  many  and  important  changes.  Almost 
all  the  Statutes  then  in  force  relating  to  this  subject 
have  been  repealed,  and  Acts  consolidating  and  altering 
the  Law  have  been  passed,  including  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  the  Pas- 
sengers Act,  1855  (18  &  19  Vict.  c.  119),  and  other 
Statutes  of  less  importance.  These  changes  have  ren- 
dered it  necessary  to  re-cast  the  whole  of  this  Work, 
and  to  re- write  almost  the  whole  of  it.  In  embodying 
in  the  present  Edition  the  provisions  of  the  recent 
Statutes,  and  the  decisions  which  have  occurred  since 
the  first  Edition  was  published,  the  Authors  have 
adhered  as  closely  as  possible  to  the  original  plan  of 
the  Book ;  and  they  have  retained  such  references  to 
the  earlier  Statutes  as  they  have  deemed  necessary  to  a 
clear  understanding  of  the  Law  as  it  now  exists. 

The  ancient  Maritime  Laws  of  Europe  are  cited  from 
the  text,  and  referred  to  according  to  the  divisions 
adopted  by  M.  Pardessus,  in  his  Collection  de  Lois 
Maritimes.     Paris,  1828. 

a2 


Digitized  by 


Google 


IV  PREFACE  TO  THE  SECOND  EDITION. 

The  Editions  of  the  Text  Books  by  English  and 
American  writers  which  are  referred  to  are  as  follows: — 

MoUoy  de  Jure  Maritimo,  9th  Edit.     London.     1769. 
Beawes'  Lex  Mercatoria,  by  Chitty.     London.     1813. 
Kent's  Commentaries  on  American  Law.  New  York.  1868. 
Smith's    Mercantile    Law,    6th   Edit.,    by    Dowdeswell. 

London.     1859. 
Holt  on  Shipping,  2nd  Edit.     London.     1824. 
Abbott  on  Shipping,  10th  Edit.,  by  Serjt.  Shee.     London. 

1856. 
American  Edition,  by  Story  and  Perkins.    Boston.     1846. 
Wilkinson  on  Shipping.     London.     1843. 
Park  on  Insurance,  7th  Edit.     London.     1817. 
Phillips  on  Insurance,  3rd  Edit.     Boston.     1863. 
Duer  on  Insurance.     New  York.     1845.     (Vol.  2,  1846.) 
Amould  on  Insurance,  2nd  Edit.     London.     1857. 
Beneck^'s  Principles  of  Indemnity  in  Marine  Assurance. 

London.     1824. 
Stevens  on  Average,  6th  Edit.     London.     1835. 

The  Index  and  Table  of  Cases  have  been  compiled 
by  Mr.  C.  Warner  Lewis,  of  the  Northern  Circuit,  to 
whom  the  Authors  are  also  indebted  for  very  material 
assistance  in  preparing  the  text. 
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PEEFACE 

TO   THE   FIRST    EDITION. 


The  object  of  the  Writers  of  this  Book  has  been  to  provide  a 
Compendium  of  the  Law  relating  to  Merchant  Shipping  in  as 
small  a  compass  as  is  consistent  with  the  importance  and 
extent  of  the  subject.  The  plan  adopted  has  been  to  confine 
the  text  of  the  Work  to  the  Law  of  England  as  it  now  exists, 
ijvhether  it  depend  upon  statutory  enactment  or  upon  the  deci- 
sions of  the  Courts  of  this  country ;  reserving  for  the  notes 
such  remarks  upon  our  own  earlier  law,  and  such  notices  of  the 
laws  of  foreign  countries,  as  have  appeared  directly  to  explain 
the  principles  of  the  existing  law. 
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ADDENDA  ET  CORRIGENDA. 

FAOB 

S5.  Note  (a),  add  "  milU  v.  Palmer,  7  C.  B.,  N.  S.  840." 

62.  The  powers  conferred  by  Part  IX.  of  the  Merchant  Shipping  Act,  1854, 
upon  the  Court  of  Chancery  to  determine  the  amount  of  the  liability  of  the 
owners  of  ships,  and  to  distribute  the  amount  between  the  different  claim- 
ants, in  cases  of  loss  of  life,  personal  injury,  and  loss  of  or  damage  to  ships, 
l)oat8  and  goods,  may  be  exercised  by  any  of  the  Judges  of  the  Supenor 
Courts  of  Common  Law  upon  summary  application.  See  the  Common  Law 
Procedure  Act,  1860  (23  &  24  Vict,  c  126),  sect.  35. 

64.  Note  (v).  The  British  Empire  Company  v.  Somet  has  been  affirmed  in  the 
Exchequer  Chamber  and  in  the  House  of  Lords.    Sec  28  L.  J.,  Q.  B.  220. 

83.  The  remedy  given  by  s.  191  of  the  M.  S.  Act,  1854,  applies  in  the  case  of  the 
master  of  a  foreign  ship.     The  Milford,  1  Swab.  Adm.  Rep.  362. 

89.   Note  (6).  BlaikU  ▼.  Stembridge  is  reported  6  C.  B.,  N.  S.  894. 

121.  The  sections  of  the  M.  S.  Act,  1854,  arranged  under  the  head  of  «  Discipline," 

apply  to  British  ships  only.     Leary  v.  Lloyd,  29  L.  J.,  M.  C.  194. 
157.  Note  (g),  for  "  McDonald  ▼.  TopUng  "  read  "  McDonald  v.  Jopling." 

210.  Note(r).  The  decision  of  the  Court  of  Exchequer  Chamber  in  Hun\frty  v. 
Dale  is  reported  in  1  E.  B.  &  E.  1004. 

232.   Note  (f), /or  "Erie"  r«ai/ " Wightman." 

266.   Note  («),  add  "  Neiman  ▼.  Moti,  29  L.  J.,  Q.  B.  206." 

342.   Note  {g).  The  decision  in  Thompson  v.  Hopper  was  reversed  in  the  Exchequer 
Chamber.    See  1  E.  B.  &  E.  1038. 

374.  Note  (a),  add  *'  SweeHng  v.  Pearce,  7  C.  B.,  N.  S.  449." 
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't  is  not  intended  to  confine  this  chapter  wholly  to  the  con- 
^deration  of  the  law  relating  to  British  ships,  properly  so 
<^ed;  but  as  these  vessels  form  by  far  the  most  important 
portion  of  the  shipping  in  our  ports,  it  will  be  oonvenient  to 
consider  them  in  the  first  instance. 

The  expression  "  British  ship,"  when  used  in  a  legal  sense,  British 
implied,  before  the  recent  alterations  of  the  law  on  this  subject, 
nrach  more  than  a  ship  belonging  to  thi^  country,  or  to  British 
wbjects;  it  meant  a  ship  which  was  registered  and  navigated 
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according  to  the  British  Registry  Acts,  and  which  consequently 
enjoyed  the  privileges  which  they  conferred.  The  statutory 
regulations  with  respect  to  navigation  having  been  repealed, 
the  term  now  merely  means  a  ship  belonging  to  persons  entitled 
by  statute  to  own  British  ships,  and  which  is  registered  according 
to  existing  law. 

It  will  be  necessary  to  consider  this  subject, ^r^^,  as  it  relates 
to  registry,  and  secondly y  as  it  relates  to  navigation,  and  it  will 
be  found  that  by  far  the  greater  part  of  the  earlier  law  has  been 
repealed  by  recent  statutes,  and  that  the  privileges  of  British 
ships  have  been  considerably  reduced ;  for,  not  only  is  the  right 
to  import  goods  into  this  country  and  her  colonies,  and  to  trade 
on  the  coast  of  Great  Britain,  no  longer  confined  to  British 
ships,  and  to  those  belonging  to  the  country  of  which  the  goods 
carried  are  the  produce,  but  ships  of  foreign  build  owned  by 
British  subjects  residing  abroad,  or  by  foreigners  who  have 
been  naturalized,  are  now  entitled,  if  duly  registered,  to  all 
the  privileges,  of  British  ships,  with  the  exception  of  the  right 
to  the  protection  and  assistance  which  is  derivable  from  this 
character.. 

Registry.  First,  with  respect  to  registry.    Until  recently  a  register  was 

not  required  as  expressive  of  a  British  ship's  national  character ; 
nor  was  registration  compulsory  upon  owners ;  the  effect  of  the 
Registration  Acts  being  merely  that  no  ships,  unless  registered, 
were  entitled  to  the  privileges  of  British  ships  (a).  The  act  at 
present  in  force  for  regulating  the  registry  of  ships  is  the  Mer- 
chant Shipping  Act,  1854  (17  &  18  Vict.  c.  104(6));  Part  II. 

(a)  Le  Cheminant  v.  PearMon,  4  Taunt.  3,  c.  60  (Lord  Liverpool's  Act),  that  the 

867.     The  act  26  Geo.  3,  c  60,  seems  build  of  the  ship  was  required  to  be 

indeed  to  have  required  all  those  ships  British.     See  the  Law  of  Shipping  and 

to  be  registered  which  were  entitled  to  Navigation  from  the  time  of  Edw.  3  to 

be  registered.     See  per  Lord  Eldon  in  1806,  by  Reeves,  1807;   Beawes's  Lex 

Long  V.  Duff,  2  B.  &  P.  215.     The  first  Mercatoria,and  Holt  on  Shipping.    The 

English  Navigation  Act  is  the  5  Rich.  first  statute  by  which  the  R^egistry  Acts 

2,  c.  3,  forbidding  merchants  to  bring  or  were  consolidated  was  the  3  &  4  WilL 

carry  to  or  from  Enigland  in  other  than  4,  c.  65. 

''shipsof  the  King's  allegiance."     The  (b)  The  act  in  force  before  this  was 

effect  of  this  statute  was  much  dimi-  the  8  &  9  Vict.  c.  89,  as  altered  by  the 

nished  by  an  act  which  was  passed  in  12  &  13  Vict.  c.  29.     Part  IL  of  the 

the  next  year,  6  Rich.  2,  c.  8,  and  which  M.  S.  Act,  1854,  applies  to  the  whole 

directed  that  preference  should  be  given  of  the   Queen's  dominions  (see  sect, 

to  English  ships  only  if  they  were  "  Aa-  17);  but  it  is  provided  by  sect  108, 

biiet  et  sufficienteM.**     The  first  act  re-  that  nothing  in  the  statute  is  to  afiect 

quiring  the  registry  of  British  ships  was  the  3  &  4  Vict  c.  56,  which  relates 

the  12  Car.  2,  c.  18 ;  but  this  and  the  to  ships  built  and  trading  within   the 

subsequent  acts  only  required  that  the  limits   of   the   East  India  Company's 

ships  should  be  owned  by  persons  of  this  Charter.     See  further  as  to  these  ships, 

country,  and  it  was  not  till  the  26  Geo.  Wilkinson's  Law  of  Shipping,  Chap. 
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of  which  contains  the  provisions  by  which  the  ownership,  mea- 
surement, registry  and  national  character  of  British  ships. are 
now  regulated.     By  sect  96  the  Commissioners  of  Customs  are 
empowered  to  alter  the  forms  connected  with  Part  II.  of  the 
act,  and  to  issue  instructions  as  to  the  manner  of  making  entries, 
&c.  by  the  registrars.     Sect.  19  of  this  act  requires  that  all 
British  ships  shall  be  registered  under  its  provisions,  except, 
(1.)  Ships  duly  registered  before  the  act  came  into  operation. 
(2.)  Ships  not  exceeding  fifteen  tons  burthen,  employed  solely 
in  navigation  on  the  rivers  or  coasts  of  the  United  King- 
dom, or  of  some  British  possession  within  which  the 
managing  owners  are  resident  (c). 
(3.)  Ships  not  exceeding  thirty  tons  burthen,  and  not  having 
a  whole  or  fixed  deck,  and  employed  solely  in  fishing  or 
trading  coastwise  on  the  shores  of  Newfoundland  or  the 
adjacent  parts,  or  in  the  Gulf  of  St.  Lawrence,  or  on  such 
portion  of  the  coasts  of  Canada,  Nova  Scotia  or  New 
Brunswick  as  lie  bordering  thereon : 
Ships  required  to  be  so  registered,  unless  registered,  will 
not  be  recognized  as  British  ships,  and  cannot  obtain  a 
clearance  or  transire  unless  the  master  produces  to  the 
oflicer  of  customs  the  certificate  of  registry  (rf). 

With  respect  to  the  owners  of  British  ships,  the  Merchant  Who  may  be 
Shipping  Act,  1854,  provides  that  no  ship  shall  be  deemed  to  ^^®"- 
be  a  British  ship  (e)  unless  she  belongs  wholly  to  owners  of  the 
following  description ;  that  is  to  say :  — 
(1.)  Natural-bom  British  subjects: 
No  natural-bom  subject  who  has  taken  the  oath  of  allegi- 
ance to  any  foreign  sovereign  or  state  may  however  be 

XI 11.,  which  contains  a  full  account  of  registered. 

ibe  Uw  of  registry  in  India,  together  {d)  M.  S.  Act,  185*,  s.  19.   If  a  ship 

vith  the  Indian  acts,  and  proclamations  attempts  to  proceed  to  sea  as  a  British 

oftheGoTemor-General  in  council  then  ship  without  a  clearance  or  transire,  the 

w  force,  and    Crawford  ▼.  Spooner,  6  officer  may  detain  her  until  the  certifi- 

Moore,  P.  C.  C.  1.  cate  is  produced,  lb.     As  to  the  effect 

{c)  By  sect.  20  of  the  repealed  act  of  unduly  assuming  the  character  of  a 

12  &  13  Vict.  c.  29,  all  boats  or  vessels  British  ship,  see  post^  p.   17.     Under 

under  fifteen  tons  burthen  wholly  owned  special  circumstances,  a  pass  may  be 

tnd  navigated  by  British  subjects  were  granted  to  British  ships  to  pass  from 

•dmitted  as  British  vessels  without  re-  one   port  to  another  without  registry. 

P*try,  if  confined  to  English  and  Colo-  See  sect  98. 

Dial  coast  and  river  navigation.      In  (*)   M.  S.  Act,   1854,   8.  18.     It  is 

^rtyon  V.  Cresswell,  12  Q.  B.  899,  it  was  provided  by  sect.  106  of  this  act,  that 

ttU,  that  the  property  in  a  boat  of  this  whenever  it  is  declared  by  the  statute 

<lttcription  might  be  transferred  without  that  a  ship  belonging  to  any  person  or 

a  bill  of  sale,  although  it  had  once  been  body  corporate  qualified  according  to 

b2 
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Where  and 
how  registry 
may  be  made. 


such  owner,  unless  he  has  subsequently  taken  the  oath 
of  allegiance  to  the  Queen,  and  is,  during  the  whole 
period  of  his  being  an  owner,  resident  within  her  do- 
minions, or  a  member  of  a  British  factory,  or  partner 
in  a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  within  the  Queen's  dominions. 

(2.)  Persons  made  denizens  by  letters  of  denization,  or  natu- 
ralized by  or  pursuant  to  any  act  of  the  imperial  legis- 
lature, or  any  act  or  ordinance  of  the  proper  legislative 
authority  in  any  British  possession : 
Such  persons  must,  however,  during  the  whole  period  of 
their  being  owners,  be  resident  within  the  Queen's  do- 
minions, or  members  of  a  British  factory,  or  partners  in 
a  house  actually  carrying  on  business  in  the  United 
•Kingdom,  or  within  the  Queen's  dominions,  and  must 
have  taken  the  oath  of  allegiance  subsequently  to  the 
period  of  their  being  so  made  denizens  or  naturalized. 

(3.)  Bodies  corporate  established  under,  subject  to  the  laws 
of,  and  having  their  principal  place  of  business  in  the 
United  Kingdom,  or  some  British  possession  (/). 

By  the  Merchant  Shipping  Act,  1854,  s.  30,  the  following 
persons  are  authorized  and  required  to  register  British  ships, 
and  are  made  registrars  for  the  purposes  of  the  act. 

(1.)  At  any  port  or  place  in  the  United  Kingdom  or  Isle  of 
Man  approved  by  the  Commissioners  of  Customs  for  the 


this  act  to  be  owners  of  British  ships 
shall  not  be  recognized  as  a  British  ship, 
such  ship  shaU  not  be  entitled  to  any 
benefits,  privileges,  advantages  or  pro- 
tection usually  enjoyed  by  British  ships, 
and  shall  not  be  entitled  to  use  the 
British  flag  or  assume  the  British  na- 
tional character ;  but,  so  far  as  regards 
the  payment  of  dues,  the  liability  to 
pains  and  penalties,  and  the  punishment 
of  offences  committed  on  board,  or  by 
any  persons  belonging  to  her,  she  is  to 
be  dealt  with  in  the  same  manner  in  all 
respects  as  if  she  were  a  recognized 
British  ship. 

(/)  By  the  8  &  9  Vict  c.  89,  s.  12, 
no  person  who  had  taken  the  oath  of 
allegiance  to  any  foreign  sute,  except 
under  the  terms  of  some  capitulation, 
unless  he  afterwards  became  a  denizen 
or  naturalized  subject  of  the  United 
Kingdom  by  the  Queen's  letters-patent, 
or  by  Act  of  Parliament,  nor  ariy  person 
usually  residing  in  any  country  not  under 
the  dominion  of  the  Queen,  unless  a 


member  of  a  British  factory,  or  an  agent 
for  or  a  partner  of  a  house  carrying  on 
trade  in  this  country,  could  be  owner  in 
whole  or  in  part  of  a  registered  ship. 
Under  this  statute  it  was  held  that  a 
corporation  within  the  United  Kingdom, 
some  of  whose  members  were  foreigners 
resident  abroad,  might  register  its  ships. 
Reg,  V.  Arnaud,  9  Q.  B.  806.  By  the 
12  &  13  Vict.  c.  29,  s.  17,  which  con- 
tinued in  operation  till  the  1st  May, 
1855,  all  natural-bom  subjects  of  the 
Queen,  denizens,  or  persons  naturalized, 
whether  by  letters  of  denization.  Act  of 
Parliament  or  act  or  ordinance  of  the 
legislature  of  any  of  the  British  posses- 
sions in  Asia,  Africa  or  America,  or  au- 
thorized by  any  such  act  to  hold  shares 
in  British  shipping,  were,  on  taking  the 
oath  of  allegiance,  qualified  to  be  owners 
of  British  registered  vessels.  Both  these 
acts  are  now  repealed  by  the  Merchant 
Shipping  Repeal  Act,  1854,  the  17  & 
18  Vict-  c.  120. 
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registry  of  ships,  the  collector,  comptroller  or  other 
principal  officer  of  customs  for  the  time  being. 

(2.)  In  Guernsey  and  Jersey,  the  principal  officers  of  customs, 
together  with  the  governor,  lieutenant-governor  or  other 
person  administering  the  government  of  those  islands. 

(3.)  In  Malta,  Gibraltar  and  Heligoland,  the  governor,  lieu- 
tenant-governor or  other  person  administering  the  go- 
vernment 

(4.)  At  any  port  or  place  veithin  the  limits  of  the  charter,  but 
not  under  the  government  of  the  East  India  Company, 
and  at  which  no  custom  house  is  estabUshed,  the  collector 
of  duties,  together  with  the  governor,  lieutenant-governor 
or  other  person  administering  the  government  {g). 

(6.)  At  the  ports  of  Calcutta,  Madras  and  Bombay,  the 
master  attendants,  and  at  any  other  port  or  place  within 
the  limits  of  the  charter  and  under  the  government  of 
tiie  East  India  Company,  the  collector  of  duties,  or  any 
other  person  of  six  years'  standing  in  the  civil  service  of 
the  company,  who  is  appointed  by  any  of  the  govern- 
ments of  the  company  to  act  for  this  purpose  {g). 

(6.)  At  every  other  port  or  place  as  aforesaid  within  the 
Queen's  dominions  abroad,  the  collector,  comptroller  or 
other  principal  officer  of  customs,  or  of  navigation  laws, 
or  if  there  is  no  such  officer  resident  there,  the  governor, 
lieutenant-governor  or  other  person  administering  the 
government  of  the  possession  in  which  such  port  or  place 
is  situate  (A). 

The  Merchant  Shipping  Act,  1854,  contains,  in  sects.  20  to 
24,  rules  for  ascertaining  the  tonnage  both  of  sailing  and  steam 
▼easels  (i);  and  by  sect.  25,  in  every  registered  British  ship,  the 

il)  The  government  of  the  territories  to  the  performance  of  any  act  or  thing 

fcnncrly  governed  by  the  E.  I.  Co.  is  relating  to  the  registry  of  a  ship  or  of 

by  21  &  22  Vict,  c  106,  transferred  to  any  interest  therein,  to  be  considered  in 

the  Crown.  all  respects  as  occupying  the  place  of 

(t)  As  to  the  liability  of  registrars,  the   Commissioners  of  Customs;    and 

the  returns  which  are  to  be  made  by  any   British   consular   officer,    in   any 

them  to  the   Commissioners  of  Cus-  place  where  there  is  no  justice  of  the 

tooM,  and  the  application  of  fees  re-  peace,  is  authorized  to  take  any  decla- 

ceived  by  the  registrars,  see  sects.  93,  ration  required  or  permitted  to  be  made 

M  and  95.    In  all  cases  the  place  must  in  the  presence  of  a  justice  of  the  peace, 

he  approved  of  by  the  Commissioners  See  sect.  31. 

of  Customs,   subject  to  the  following  (i)   See  the  act  in  the  Appendix. 

ptoTision:— The  grovemor,  lieutenant-  The  mode  of  measuring  directed  by  these 

gorernor  or  other  person  administering  sections  is  new,  and  differs  from  that 

the  government  in  any  British  posses-  prescribed  by  sects.  16,  17, 18  and  19  of 

non  where  any  ship  is  registered  under  the  8  &  9  Vict  c.  89.     In  1849,  com- 

the  authority  of  the  act  is,  with  regard  missioners  were  appointed  by  the  go- 
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number  denoting  the  registered  tonnage  and  the  number  of  her 
certificate  of  registry  must  be  deeply  carved  or  otherwise  per- 
manently marked  on  her  main  beam.  If  this  is  discontinued 
she  will  no  longer  be  recognized  as  a  British  ship.  By  sect.  26 
of  this  act,  when  the  tonnage  of  any  ship  has  been  ascertained 
and  registered,  it  is  thenceforth  to  be  deemed  her  tonnage,  and 
it  must  be  repeated  in  every  subsequent  registry,  unless  an 
alteration  is  made  in  her  form  or  capacity,  or  the  tonnage  has 
been  erroneously  computed,  in  which  case  the  ship  may  be  re- 
measured  and  her  tonnage  correctly  registered. 

By  sect;  27  of  the  statute,  ships  registered  before  the  act 
came  into  operation  need  not  have  their  registered  tonnage 
altered  so  as  to  accord  with  the  new  system;  but  any  owner 
may,  if  he  wishes  it,  have  his  ship  remeasured  according  to  these 
rules;  and  by  sect.  28,  a  power  is  given  to  the  Commissioners 
of  Customs  to  require  that  the  engine-rooms  of  steam  ships 
which  have  been  measured  before  the  present  act,  and  altered 
by  the  introduction  of  store-rooms  or  coal  bunkers  across  them, 
should  be  remeasured,  so  as  not  to  exclude  from  the  tonnage  of 
the  ships,  by  reason  of  the  deduction  which  is  allowed  for  the 
engine-room,  a  larger  space  than  is  proper. 

By  sect.  32,  every  registrar  must  keep  a  book,  to  be  called 
"  the  Register  Book,"  and  enter  therein  the  particulars  specified 
in  the  act  (Z). 

By  sect.  33,  the  port  or  place  at  which  any  British  ship  is 
registered  for  the  time  being  is  to  be  considered  her  port  of 
registry,  or  the  port  to  which  she  belongs. 

With  respect  to  the  names  of  British  registered  ships,  sect.  34 
of  this  statute  provides  as  follows  : — 

vernment  to  consider  the  best  method  1854,   may,   on   application,  have  the 

of  measuring  ships,  and  they  recom-  ship  remeasured  under  Rule  I.  in  secc 

mended  an  external  measurement.   This  21. 

suggestion  being  open  to  many  objec-  (/)   This  book  is  accessible  to  the 

tions  was  never  adopted.    The  system  public  for  inspection  on  payment  of  a 

at  present  in  force  was  proposed  by  fee  of  !«.,  see  sect  92.     To  forge  or 

Mr.  Moorsom,  one  of  those   commis-  fraudulently  alter  this  book,  or  any  cer- 

sioners.      By  sect.   29   of   the    M.    S.  tificate  of  surveyor,  certificate  of  regis- 

Act,  1854,  the  Commissioners  of  Cus-  try,   declaration  of  ownership,  bill  of 

toms  may,   with   the    sanction   of  the  sale,  instrument  of  mortgage,  certificate 

Treasury,  appoint  persons  to  superin-  of  mortgage  or  sale,  or  any  entry  or 

tend  the  survey  and  admeasurement  of  indorsement    required    by   the  second 

ships,  and  niay,  with  the  approval  of  part  of  the  act,  is  a  felony.   See  sect.  101. 

the  Board  of  Trade,  make  from  time  to  As  to  the  proof  of  this  and  other  docu- 

time  regulations  for  this  purpose.    By  ments  required  by  the  second  part  of 

18  &  19  Vict*  c  91,  8. 14,  the  owner  of  the  net,  see  sect.  107,  and  the  18  &  19 

a  ship  which  has  been  measured  under  Vict  c.  91,  s.  15. 
Rule  II.  of  sect.  22  of  the  M.  S.  Act, 


Digitized  by 


Google 


TITLE  TO  MERCHANT  SHIPPING. 

(1.)  Before  registry,  the  name  of  the  ship  and  of  the  port  to 

which  she  belongs  must  be  painted  on  a  conspicuous  part 

of  her  stem,  on  a  dark  ground  in  white  or  yellow  letters, 

of  a  length  not  less  than  four  inches  (m). 

(2.)  No  change  may  be  made  in  the  name  of  any  registered 

ship. 
(3.)  No  concealment,  absence  or  avoidable  obliteration  of  the 
names  of  the  ship  or  her  port  is  permitted,  except  for  the 
purpose  of  escaping  capture  by  an  enemy. 
(4.)  The  ship  may  not  be  described  by  or  with  the  knowledge 
of  the  owner  or  master  by  any  name  oth^r  than  the  one 
by  which  she  is  registered ;  for  a  breach  of  any  of  these 
rules  the  owner  and  master  each  incur  a  penalty  not  ex- 
ceeding 100/. 
Sect.  35  provides,  that  the  application  to  register  is  to  be 
made  by  the  proposed  owners,  or  by  some  one  or  more  of  them, 
or  by  their  duly  authorized  agent,  and,  in  the  case  of  bodies 
corporate,  by  their  duly  authorized  agent ;  the  authority  of  the 
agent,  if  appointed  by  individuals,  must  be  testified  by  writing 
under  the  hands  of  the  appointers,  and  if  by  a  corporation  under 
its  common  seal. 

By  sect.  36,  the  ship  must,  before  registry,  be  surveyed  by  a 
person  duly  appointed  under  the  act,  who  is  to  grant  a  certi- 
ficate specifying  her  tonnage,  build  and  such  other  particulars 
descriptive  of  her  identity  as  may  from  time  to  time  be  required 
by  the  Board  of  Trade ;  this  certificate  must  be  delivered  to 
the  registrar  before  registry  (n). 

The  following  are  the  rules  with  respect  to  entries  in  the  Division  of 
register  book,  which  are  laid  down  by  the  Merchant  Shipping  ^^^^ 
Act,  1854. 

Sect.  37  prescribes  that, — 

(1.)  The  property  in  a  ship  must  be  divided  into  sixty-four 
shares  (o). 

(»)  By  the  18  &  19  Vict  c.  91,  s.  13,  Board  of  Trade,  to  alter   from  time 

^e  Commissioners  of  Customs   may,  to  time   the  forms  contained    in    the 

with  the  consent  of  the  Board  of  Trade,  schedule  of  the  act,  on  giving  suffi- 

exempt  any  pleasure  yacht  from  this  cient  public  notice  before  issuing  an 

provision.  altered  form.    The  form  now  in  use, 

.  (»)  A  form  of  this  certificate  is  given  which  will  be  found  in  the  Appendix, 

in  the  schedule  to  the  M.  S.  Act,  185 1,  p.  ccv.,  varies  slightly  from  that  con- 

■w  Form  A.     By  sect.  96  of  that  act,  tained  in  the  schedule  to  the  act. 
^»<»wcvcr,  the  Commissioners  of  Customs  (o)  This  artificial  rule  of  division  was 

Me  empowered,  with  the  consent  of  the  also  contained  in  the  6  Geo.  4,  c.  UOj 
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(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or 
owners  by  transmission,  not  more  than  thirty-two  indi- 
viduals may  be  registered  at  the  same  time  as  owners  of 
one  ship.  This  rule  does  not,  however,  aiFect  the  bene- 
ficial title  of  any  number  of  persons,  or  of  a  company 
represented  by  or  claiming  under  or  through  a  regbtered 
owner  or  joint  owner. 

(3.)  No  peiison  may  be  registered  as  owner  of  a  fractional 
part  of  a  share ;  but  any  number  of  persons  not  exceed- 
ing five  may  be  registered  as  joint  owners  of  a  ship,  or  of 
a  share  or  shares  therein. 

(4.)  Joint  owners  are  to  be  considered  as  constituting  one 
person  only  with  reference  to  these  regulations,  and  may 
not  dispose  in  severalty  of  any  interest  in  a  ship,  or  share 
in  respect  of  which  they  are  registered. 

(6.)  Bodies  corporate  may  be  registered  as  owners  by  their 
corporate  name. 

Declaradon  by      By  sect.  38,  before  registration,  the  owner  of  the  ship,  or  of 

owners.  ^^y  share  in  her,  must  make  and  subscribe  a  declaration  in  the 

form  prescribed  by  the  act,  referring  to  the  ship  as  described  in 

the  certificate  of  the  surveyor,  and  containing  the  following 

particulars  (p) : — 

(1.)  His  qualification  to  be  owner. 

(2.)  The  time  when,  and  the  place  where,  the  ship  was  built, 
or  (if  foreign  built,  and  the  time  and  place  of  building 
not  known)  a  statement  that  she  is  foreign  built,  and  that 
he  does  not  know  the  time  or  place  of  her  building ;  and 
in  the  case  of  a  foreign  ship,  her  foreign  name,  or  (in  the 
case  of  a  ship  condemned)  a  statement  of  the  time,  place 
and  Court  at  and  by  which  she  was  condemned, 
(3.)  The  name  of  the  master. 

and  in  the  later  acts  which  preceded  trar  that  from  any  reasonable  cause  a 

the  statute  now  in  force.    It  seems  to  person  cannot  make  this  or  any  other 

have  been  selected  on  the  supposition  declaration,   or  produce  any  evidence 

that  the  binary  system  of  halving  the  required  by  the  act  in  these  respects, 

ship,  and  each  of  the  resulting  shares,  the  registrar,  with  the  sanction  of  the 

until  the  whole  is  reduced  to  sixty-four  Commissioners  of  Customs,  and  on  such 

parts,  is,  practically,  convenient.    See  terms  as  they  think  fit,  may  dispense 

Holt  on  Shipping,  p.  25.  with  it.    See  sect  97.    With  respect  to 

(p)  The  form  is  given  in  the  sche-  infants,  lunatics  or  others  who  arc  in- 

dule  to  the  act     See   the  form   now  capable  of  making  a  declaration,  wee 

in  use,   Appendix,   p.  ccvi.     If,  it  is  sect.  99. 
shown  to  the  satisfaction  of  the  regis- 
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(4.)  The  number  of  shares  of  which  he  is  entitled  to  be  regis- 
tered as  owner. 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief, 
any  unqualified  person  or  body  of  persons  is  entitled  as 
owner  to  any  legal  or  beneficial  interest  in  the  ship  or 
any  share  in  her : 
This  declaration  must  be  made  and  subscribed  in  the  presence 
of  the  registrar  if  the  declarant  reside  within  five  miles  of  the 
custom-house  of  the  port  of  registry,  but  if  beyond  that  dis- 
tance in  the  presence  of  any  registrar  or  of  a  justice  of  the 
peace  (y). 

By  sect.  39,  before  registration  by  a  body  corporate  as  owner 
of  a  ship  or  of  any  share,  the  secretary  or  other  duly  appointed 
public  officer  must  make  or  subscribe,  in  the  presence  of  the 
registrar,  a  declaration  in  the  form  given  by  the  act,  referring  to 
the  ship  as  described  in  the  certificate  of  the  surveyor,  and  con- 
taining a  statement  of  such  circumstances  of  the  constitution  and 
business  of  the  body  corporate  as  prove  it  to  be  qualified  to  own 
a  British  ship,  together  with  the  other  particulars  which  are 
required  to  be  given  by  an  individual  in  such  a  declaration  (r). 

Sect  40  provides  that,  upon  the  first  registry  of  a  ship  there  Builder's  cer- 
must,  in  addition  to  the  declaration  of  ownership,  be  produced : —  tifica^« 

(1.)  In  the  case  of  a  British-built  ship,  a  certificate  (which 
the  builder  is  required  to  grant  under  his  hand)  con- 
taining a  true  account  of  the  proper  denomination  and  of 
the  tonnage  of  the  ship  as  estimated  by  him,  and  of  the 
time  when  and  of  the  place  where  she  was  built,  together 
with  the  name  of  the  party  (if  any)  on  whose  account  he 
has  built  her ;  and,  if  any  sale  or  sales  have  taken  place, 
the  bill  or  bills  of  sale  under  which  the  ship  or  share  has 

{q)  By  the  IS  &  19  Vict  c.  91,  s.  9,  same  to  be  false,  is  declared  guilty  of  a 

•ny  penon  who,   in   any  declaration  misdemeanor.    And  by  sect  101  of  the 

made  in  the  presence  of  or  produced  M.  S.  Act,  1854,  the  forging,  assisting 

to  any  registrar  of  shipping  in  pur-  in  or  procuring  to  be  forged,  fraudu- 

wance  of  the  second  part  of  the  M.  S.  lently  altering,  assisting  in  or  procuring 

Act,1854,  or  in  any  documents  or  other  to   be    fraudulently   altered,    any   re- 

eridence  produced  to  such  registrar,  gister,    book,    certificate   of   surveyor, 

wilfully  makes  or  assists  in  making,  or  certificate   of  registry,    declaration   of 

procures  to  be  made,  any  false  state-  ownership,  bill  of  sale,  instrument  of 

mentconcemingtbe  title  to,or  the  own-  mortgage,   certificate  of  mortgage   or 

ershipof^or  the  interests  existing  in  any  sale,  or  any  entry  or  indorsement  re- 

ihip  or  any  share  or  shares  in  any  ship,  quired  by  the  second  part  of  the  act,  it 

or  who  utters,  produces  or  makes  use  of  made  a  felony, 
any  declaration  or  document  containing  (rX  See  form,  Appendix,  p.  ccxii. 

any  locb  false  statement,  knowing  the 
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become  vested  in  the  party  requiring  to  be  registered  as 
owner. 
(2.)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as 
in  the  case  of  a  British-built  ship,  unless  the  person 
requiring  to  be  registered,  or,  in  the  case  of  a  body  cor- 
porate, the  duly  appointed  oflSicer,  declares  that  the  time 
or  place  of  her  building  is  unknown,  or  that  the  builder's 
certificate  cannot  be  procured,  in  which  case  there  need 
be  produced  only  the  bill  or  bills  of  sale  under  which  the 
ship  or  share  became  vested  in  the  party  requiring  to  be 
registered. 
(3.)  In  the  case  of  a  ship  condemned  by  any  competent  Court, 

an  official  copy  of  her  condemnation. 
By  sect.  41,  a  builder  who  wilfully  makes  a  false  statement 
in  any  certificate  required  by  the  act  to  be  granted  by  him 
incurs  a  penalty  not  exceeding  100/.  for  each  offence  (j?). 

Entry  in  book        Sect.  42  provides  that,  the  foregoing  requisites  having  been 
o  registry.        complied  with,  the  registrar  must  enter  in  the  register  book : — 
(1.)  The  name  of  the  ship,  and  of  the  port  to  which  she  be- 
longs. 
(2.)  The  details  as  to  her  tonnage,  build  and  description  com- 
prised in  the  certificate  of  the  surveyor. 
(3.)  The  particulars  as  to  her  origin  stated  in  the  declaration 

or  declarations  of  ownership. 
(4.)  The  names  and  descriptions  of  her  registered  owner  or 
owners,  and  if  there  is  more  than  one  owner,  the  propor- 
tions in  which  they  are  interested  in  the  8hip(0. 
By  sect.  43,  no  notice  of  any  trust,  express,  implied  or  construc- 
tive, may  be  entered  in  the  register  book,  or  is  receivable  by  the 
registrar;  and,  subject  to  any  rights  and  powers  appearing  by 
the  register  book  to  be  vested  in  any  other  party,  the  registered 
owner  of  any  ship  or  share  has  power  absolutely  to  dispose  of 
it,  and  to  give  effectual  receipts  for  any  money  paid  or  advanced 
by  way  of  consideration  (w). 

(«)  See  also  sect.  101.  Act,  6  Geo.  4,  c.  110. 

(t)  Under  the  8  &  9  VicL  c.  89,  s.  35,  (u)  By  18  &   19  Vict.  c.  91,  8.  10, 

where  ships  were  held  by  partners,  it  shares   in   ships  registered   under  the 

was  not   necessary  to   distinguish   the  M.  S.  Act,  1854,  are  to  be  deemed  to 

proportionate   interest  of  each.      The  be  included  in  the  word  "stock,"  as 

names,   however,   of   all   the   partners  defined  by  the  Trustee  Act,  1850(13 

must  have  been  placed  on  the  register.  &  14  Vict  c.  60),  and  the  provisions  of 

See  Slater  v.  IVilliSf   I  Beav.  354,  de-  that  act  are  made  applicable  to  such 

cided  on  similar  words  in  the  Registry  shares. 
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By  sect  44,  upon  the  completion  of  the  registry  of  a  ship  the  Certificate  of 
registrar  is  to  grant  a  certificate  of  registry  in  the  form  provided  ^^^ 
by  the  act  (a:),  comprising : — 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  be- 
longs. 

(2.)  The  details  as  to  her  tonnage,  build  and  description  com- 
prised in  the  surveyor's  certificate. 

(3.)  The  name  of  her  master. 

(4.)  The  several  particulars  as  to  her  origin  stated  in  the  de- 
claration or  declarations  of  ownership. 

(5.)  The  names  and  descriptions  of  her  registered  owner  or 
owners,  and  if  there  is  more  than  one  owner,  the  propor- 
tions in  which  they  are  interested,  indorsed  upon  the 
certificate. 

By  sect.  45,  whenever  a  change  takes  place  in  the  registered 
ownership  of  a  ship,  if  it  occurs  when  the  ship  is  at  her  port  of 
registry,  the  master  must  forthwith  deliver  the  certificate  of 
registry  to  the  registrar,  and  he  must  indorse  thereon  a  memo- 
randum of  the  change.  If  the  change  occurs  during  the  absence 
of  the  ship  fi'om  her  port  of  registry,  then  upon  her  first  return 
the  master  must  deliver  the  certificate  of  registry  to  the  regis- 
trar, and  he  must  indorse  on  it  the  memorandum ;  or  if  she  pre- 
viously arrives  at  any  port  where  there  is  a  British  registrar,  he 
most,  upon  being  advised  by  the  registrar  of  her  port  of  registry 
of  the  change  having  taken  place,  indorse  a  like  memorandum 
thereof  on  the  certificate  of  registry,  and  may  for  that  purpose 
require  the  certificate  to  be  delivered  to  him,  so  that  the  ship  be 
not  thereby  detained.  Any  master  who  fails  to  deliver  to  the 
registrar  the  certificate  of  registry  incurs  a  penalty  not  exceeding 
100/. 

By  sect.  46,  whenever  the  master  of  a  British  registered  ship 
is  changed,  if  such  change  is  made  in  consequence  of  the  sen- 
tence of  a  naval  Court,  the  presiding  officer  of  the  Court,  or  if  it 
takes  place  firom  any  other  cause,  the  registrar,  or,  if  there  is  no 
registrar,  the  British  consular  officer  resident  at  the  port  where 
the  change  takes  place,  must  indorse  on  the  certificate  of  regis- 
try a  memorandum  of  the  change,  subscribed  with  his  name, 
and  forthwith  report  the  change  of  master  to  the  Commissioners 
of  Customs  in  London ;  and  the  officers  of  customs  at  any  port 

(x)  See  form,  Appendix,  p.  ccxiii. 
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situate  within  the  Queen's  dominions  may  refuse  to  admit  any 
person  to  do  any  act  at  such  po{t*as  master  of  any  British  ship, 
unless  his  name  is  inserted  in  or  indorsed  upon  the  certificate  of 
registry  as  the  last  appointed  master. 

By  sect.  47,  the  registrar  may,  with  the  sanction  of  the  Com- 
missioners of  Customs,  upon  the  delivery  up  to  him  of  the 
former  certificate  of  registry,  grant  a  new  certificate  in  the  place 
of  the  one  so  delivered  up. 


Loss  of,  and 

provisional 

certificates. 


Sect.  48  provides,  that  if  the  certificate  of  registry  Be  mislaid, 
lost  or  destroyed,  if  the  loss  occurs  at  any  port  in  the  United 
Kingdom,  the  ship  being  registered  in  the  United  Kingdom,  or 
at  any  port  in  any  British  possession,  the  ship  being  registered 
in  the  same  British  possession,  then  the  registrar  of  her  port  of 
registry  must  grant  a  new  certificate  of  registry,  in  lieu  of  and 
as  a  substitute  for  her  original  certificate  of  registry.  If,  how- 
ever, the  loss  occurs  elsewhere,  the  master  or  some  other  person 
having  knowledge  of  the  circumstances  must  make  a  declaration 
before  the  registrar  of  any  port  having  a  British  registrar  at 
which  the  ship  is  at  the  time  or  first  arrives  after  the  mislaying, 
loss  or  destruction.  This  declaration  must  state  the  facts  of  the 
case,  and  the  names  and  descriptions  of  the  registered  owners, 
to  the  best  of  the  declarant's  knowledge  and  belief;  and  the  re- 
gistrar must  thereupon  grant  a  provisional  certificate  as  near  to 
the  form  appointed  by  the  act  as  circumstances  permit,  and 
insert  a  statement  of  the  circumstances  under  which  the  pro- 
visional certificate  is  granted. 

By  sect.  49,  the  provisional  certificate  must,  within  ten  days 
after  the  first  subsequent  arrival  of  the  ship  at  her  port  of  dis- 
charge in  the  United  Kingdom,  if  registered  in  the  United 
Kingdom,  or  if  registered  elsewhere,  at  her  port  of  discharge  in 
the  British  possession  within  which  her  port  of  registry  is  situate, 
be  delivered  up  to  the  registrar,  who  must  thereupon  grant  a 
new  one,  as  near  to  the  form  appointed  by  the  act  as  circum- 
stances permit.  If  the  master  neglects  to  deliver  up  the  certifi- 
cate within  such  time  he  incurs  a  penalty  not  exceeding  60/.  (y). 


Detainer  and         Sect.  50  provides,  that  the  certificate  of  registry  shall  be  used 
^o  ceru  -     ^j^jy  £^^  ^j^g  lawful  navigation  of  the  ship,  and  shall  not  be  sub- 

(y)  See  also  as  to  provisional  certificates  where  a  ship  is  transferred  at  a  foreign 
port,  sect.  54|  postf  p.  14. 
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ject  to  detention  by  reason  of  any  title,  lien,  charge  or  interest 
whatsoeTer  which  any  owner,«mortgagee  or  other  person  may 
have  or  claim  to  have  on  or  in  the  ship  described  in  such  certi- 
ficate. If  any  person,  whether  interested  or  not  in  the  ship, 
refuses  on  request  to  deliver  up  the  certificate,  when  in  his  pos- 
session or  under  his  control,  to  the  person  for  the  time  being 
entitled  to  the  custody  of  it  for  the  purposes  of  navigation,  or 
to  any  registrar,  officer  of  the  customs,  or  other  person  legally 
entitled  to  require  it,  a  magistrate,  or  any  Court  capable  of 
taking  cognizance  of  such  matter,  may  summon  and  examine 
the  person  refusing,  and,  unless  it  is  proved  that  there  was  rea- 
sonable cause  for  the  refusal,  the  offender  will  incur  a  penalty 
not  exceeding  100/.  (z)  If,  however,  it  is  shown  that  the  cer- 
tificate is  lost,  the  party  complained  of  must  be  discharged,  and 
the  magistrate  or  Court  must  thereupon  certify  that  the  certi- 
ficate is  lost. 

By  sect.  61,  if  the  person  charged  with  the  detainer  or  refusal 
is  proved  to  have  absconded,  so  that  a  warrant  cannot  be  served 
upon  him,  or  if  he  persists  in  his  refusal  to  deliver  it,  the  magis- 
trate must  certify  the  fi^ict,  and  the  same  proceedings  may  then 
be  taken  as  in  the  case  of  a  certificate  of  registry  mislaid,  lost  or 
destroyed,  or  as  near  thereto  as  circumstances  permit 

By  sect.  52,  if  the  master  or  owner  of  a  ship  uses  or  attempts 
to  use  for  her  navigation  a  certificate  of  registry  not  legally 
granted  in  respect  of  it,  he  is  guilty  of  a  misdemeanor,  and  any 
military  or  naval  commissioned  officer  on  full  pay,  or  any  British 
officer  of  customs,  or  any  British  consular  officer,  may  seize  and 
detain  the  ship,  and  bring  her  for  adjudication  before  the  High 
Court  of  Admiralty  in  England  or  Ireland,  or  any  Court  having 
Admiralty  jurisdiction  in  the  Queen's  dominions.  If  such  Court 
is  of  opinion  that  the  use  or  attempt  at  use  has  taken  place,  it 
must  pronounce  the  ship,  with  her  tackle,  apparel  and  furniture, 
to  be  forfeited  to  the  Queen,  and  may  award  a  portion  of  the 
proceeds  arising  from  her  sale  to  the  officer  so  bringing  her  in. 

(<)  In  R,  ▼.  Walsh,  1  A.  &  E.  481,  who  also  held  the  majority  of  shares, 

which  was  decided  upon  a  similar  pro-  demanded  of  the  roaster,  who  was  also 

Tision  contained  in  the  8  &  9  Vict  c.  89,  part  owner,  the  certificate  of  registry, 

s.  30,   it  was  held,  that  a  conviction  while  the  ship  was  in  *harbour  and  be- 

must  state  the  purpose  for  which  the  fore  she  had  discharged,  but  gave  no 

certificate  was  required.    See  also  77.  v.  reason  for  doing  so,  it  was  held,  that 

Pixtejft  13  East,  91,  which  was  decided  there  was  reasonable  ground  for  the 

on  an  earlier  act,  the  words  of  which  master's  refusing  to  deliver  it  up.  Arkle 

are  not  the  same.     In  a  case  in  which  v.  Henxell,  8  £.  &  B.  828. 
a  ship's  husband  and  managing  owner, 
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By  sect.  53,  if  a  registered  ship  is  either  actually  or  construc- 
tively lost,  taken  by  the  enemy,  burnt  or  broken  up,  or  if  by 
reason  of  a  transfer  to  any  persons  not  qualified  or  otherwise 
a  ship  ceases  to  be  a  British  ship,  every  person  who  then  owns 
her,  or  any  share  of  her,  must,  immediately  upon  obtaining  know- 
ledge of  any  such  occurrence,  if  no  notice  thereof  has  already 
been  given  to  the  registrar  at  her  port  of  registry,  give  such 
notice  to  him,  and  he  must  make  an  entry  thereof  in  his  register 
book ;  and,  except  in  cases  where  the  certificate  of  registry  is 
lost  or  destroyed,  the  master  of  a  ship  so  circumstanced  must 
immediately,  if  the  event  occurs  in  port,  or  if  elsewhere,  within 
ten  days  after  his  arrival  in  port,  deliver  the  certificate  of  registry 
to  the  registrar,  or,  if  there  be  no  registrar,  to  the  British  con- 
sular oflScer  at  such  port,  and  the  registrar,  if  he  is  not  himself 
the  registrar  of  her  port  of  registry,  or  the  British  consular 
officer,  must  forthwith  forward  the  certificate  to  the  registrar  of 
the  ship's  port.  An  owner  or  master  who,  without  reasonable 
cause,  makes  default  in  obeying  these  provisions,  incurs  for  each 
offence  a  penalty  not  exceeding  100/. 

It  is  provided  by  sect.  54  of  the  Merchant  Shipping  Act, 
1854,  that  if  a  ship  becomes  the  property  of  persons  qualified  to 
be  owners  of  Brttish  ships  at  any  foreign  port,  the  British  con- 
sular officer  resident  there  may  grant  to  the  master,  upon  his 
application,  a  provisional  certificate,  stating — 

The  name  of  the  ship : 

The  time  and  place  of  her  purchase,  and  the  names  of  her 
purchasers : 

The  name  of  her  master : 

The  best  particulars  as  to  her  tonnage,  build  and  description 
that  he  is  able  to  obtain. 

He  must  forward  a  copy  of  the  certificate,  at  the  first  conve- 
nient opportunity,  to  the  Commissioners  of  Customs  in  London. 
This  certificate  possesses  the  same  force  as  a  certificate  of 
registry  until  the  expiration  of  six  months,  or  until  such  earlier 
time  as  the  ship  arrives  at  some  port  where  there  is  a  British 
registrar ;  but  upon  the  expiration  of  this  period,  or  upon  arrival 
at  such  port,  it  is  void  to  all  intents. 

Registry  anew       Under  certain  circumstances  it  becomes  necessary  that  a  ship 

regl^f^''  ""^  ^^^^^^  ^^  registered  anew.    On  this  head  the  Merchant  Shipping 

Act  provides  by  sect.  84,  that  whenever  any  registered  ship  is 
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go  altered  as  not  to  correspond  with  the  particulars  relating  to 
her  tonnage  or  description  contained  in  the  register  book,  then, 
if  such  alteration  is  made  at  a  port  where  there  is  a  registrar,  the 
registrar  of  such  port,  but  if  made  elsewhere,  the  registrar  of  the 
first  port  having  a  registrar  at  which  the  ship  arrives  after  her 
alteration,  must,  on  application  made  to  him,  and  on  the  receipt 
of  a  certificate  from  the  proper  surveyor,  specifying  the  nature 
of  the  alteration,  either  retain  the  old  certificate  of  registry  and 
grant  a  new  certificate  of  registry,  containing  a  description  of 
the  ship  as  altered,  or  indorse  on  the  existing  certificate  a  me- 
morandum of  the  alteration,  and  subscribe  his  name  to  such 
indorsement.  The  registrar  to  whom  this  application  is  made,  if 
he  is  the  registrar  of  the  port  of  registry  of  the  ship,  must  him- 
self enter  in  his  register  book  the  particulars  of  the  alteration, 
and  the  fact  of  the  new  certificate  having  been  granted  or  of 
the  indorsement  having  been  made  on  the  existing  certificate ; 
but  if  he  is  not  the  registrar  of  that  port  he  must  forthwith  report 
such  particulars  and  facts,  accompanied  by  the  old  certificate 
of  r^stry  in  cases  where  a  new  one  has  been  granted,  to  the 
registrar  of  the  port  of  registry  of  the  ship,  who  must  retain  the 
old  certificate,  and  enter  the  particulars  and  facts  in  his  register 
book  accordingly. 

By  sect.  85,  when  the  registrar  to  whom  application  is 
made  in  respect  of  an  alteration,  is  the  registrar  of  the  port  of 
registry,  he  may,  if  he  thinks  fit,  instead  of  registering  it,  require 
the  ship  to  be  registered  anew.  Other  registrars  may  require 
the  ship  to  be  registered  anew,  but  they  must  grant  a  pro- 
visional certificate,  or  make  a  provisional  indorsement  of  the 
alteration  in  cases  where  no  registry  anew  is  required,  taking  care 
to  add  to  such  certificate  or  indorsement  a  statement  that  it  is 
made  provisionally,  and  to  insert  in  their  report  to  the  registrar 
of  the  port  of  registry  of  the  ship  a  like  statement. 

By  sect  86,  every  provisional  certificate,  or  certificate  provi- 
sionally indorsed,  must  within  ten  days  after  the  first  subsequent 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  King^ 
dom,  if  registered  in  the  United  Kingdom,  or  if  registered  else- 
where, at  her  port  of  discharge  in  the  British  possessions  within 
which  her  port  of  registry  is  situate,  be  delivered  up  to  the 
registrar  thereof,  who  must  cause  the  ship  to  be  registered 
anew. 

By  sect.  87,  on  failure  of  registry  anew  in  the  above  cases, 
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the  ship  is  deemed  not  duly  registered,  and  will  no  longer  be  re- 
cognized as  a  British  ship. 

By  sect.  88,  if  upon  any  change  of  ownership  in  any  ship 
the  owner  or  owners  desire  to  have  the  ship  registered  anew, 
although  it  is  not  required  by  the  act,  the  registrar  of  the  port 
at  which  she  is  already  registered  may,  on  the  delivery  up  to 
him  of  the  existing  certificate  of  registry,  and  on  the  other 
requisites  to  registry  or  such  of  them  as  he  thinks  material 
being  duly  complied  with,  make  the  registry  anew,  and  grant 
a  certificate  thereof. 

Sects.  89,  90  and  91,  and  sect.  12  of  the  18  &  19  Vict.  c.  91, 
provide  for  the  first  time  for  the  transfer  of  the  registry  of  a 
ship  from  one  port  to  another,  upon  the  application  of  all  the 
parties  appearing  on  the  register  to  be  interested  in  her  (J). 

IfAvioATioN.  Until  recently  a  vessel,  in  order  to  enjoy  the  privileges  of  a 
British  ship,  must  not  only  have  been  duly  registered,  but  must 
also  have  been  **  navigated  as  such ;"  that  is,  by  a  master  who 
was  a  British  subject,  and  by  a  crew  a  certain  proportion  of  which, 
varying  as  the  ship  was  a  foreign  going  or  coasting  vessel,  con- 
sisted of  British  seamen  (c).  Now,  however,  there  is  no  statutory 
or  other  restriction  on  this  head,  and  British  ships  may  be 
manned  by  the  subjects  of  any  country. 


Privileges  of 
British  ships. 


Supposing  a  ship  to  be  duly  registered  as  a  British  ship,  we 
have  next  to  consider  what  are  her  privileges  as  such.  These 
privileges,  which  consisted  formerly  of  a  capacity  to  trade  ex- 
clusively as  regarded  the  ships  of  other  nations  in  some  cases, 
and  of  a  right  to  a  more  favourable  treatment  with  respect  to 
duties  levied  by  the  British  government  in  others,  have  of  late 
years  been  from  time  to  time  greatly  reduced,  and  at  present  the 
peculiar  rights  of  a  British  ship  are  substantially  confined  to 
the  right  of  assuming  the  national  character  and  flag,  and  of 
claiming  the   protection   and   benefit  resulting  therefi'om  (d). 


(b)  By  sect.  98  of  the  M.  S.  Act, 
1854,  a  power  is  given  to  the  Commis- 
sioners of  Customs,  and  to  the  governors 
of  British  possessions,  to  grant  passes, 
under  special  circumstances,  to  British 
ships  which  have  not  been  registered, 
so  as  to  enable  them  to  proceed  from 
one  place  to  another  in  the  Queen's  do- 
minions. 


(c)  12  &  18  Vict  c  29,  88.  7,  8.  re- 
pealed in  the  first  instance  by  the  16  & 
17  Vict.  c.  131,  8.  31,  and  now  repealed 
by  17  &  18  Vict.  c.  120,  which  has  also 
repealed  the  16  &  17  Vict.  c.  131. 

(d)  The  various  prohibitions  under 
which  foreign  shipping  formerly  la- 
boured will  be  found  in  the  repealed 
statutes,  ending  with  the  8  dt  9  Vict 
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With  respect  to  customs  and  other  duties  and  charges,  and  to 
prohibitions  or  restrictions  as  to  the  voyages  in  which  they 
may  engage,  foreign  and  British  ships  are  now  therefore  placed 
on  the  same  footing.  If,  however,  other  countries  do  not  act 
with  reciprocity  in  this  respect,  the  Queen  may,  by  order  in 
Council,  impose  such  prohibitions  or  restrictions  as  to  the 
voyages  in  which  foreign  ships  may  engage,  and  such  additional 
duties  or  charges  on  them  or  their  cargoes,  as  will  place  them 
in  the  same  position  here  as  that  occupied  by  our  ships  in  the 
ports  of  the  country  to  which  the  foreign  vessels  belong  (e). 

With  respect  to  the  national  character  and  flag  of  British  National 
^^ps(/)«  The  Merchant  Shipping  Act,  1854,  provides  by  sect. 
102,  that  officers  of  Customs  may  not  grant  a  clearance  or 
transire  for  any  ship  until  the  master  has  declared  the  name  of 
the  nation  to  which  he  claims  that  she  belongs.  This  name  the 
officer  must  inscribe  on  the  clearance  or  transire,  and  he  may 
detain  the  ship  until  this  declaration  is  made. 

By  sect  103,  if  the  British  flag  is  used  and  the  national 
character  assumed  on  board  a  ship  owned  in  whole  or  in  part  by 
any  person  not  entitled  to  own  British  ships,  for  the  purpose  of 


t&S,  and  17  &  18  Vict  c.  120.  The 
polky  of  these  acts  was  principally  di- 
rected against  the  importatioD  into  this 
wuntry  of  merchandize,  except  in  Bri- 
tish ships  or  ships  of  the  country  of 
which  it  was  the  produce  or  manufac- 
ture. The  coasting  trade  was  wholly 
restricted  to  British  ships  unt  1  1854, 
«h«i,  by  the  17  &  18  Vict  c.  6,  foreign 
Aips  were  enabled  to  carry  goods  and 
paw^ngers  coastwise,  and  to  and  from 
the  ChaDoel  Islands,  and  to  do  so  upon 
the  same  terms  with  reference  to  dock, 
ficr^harbour, light, pilotage, tonnage  and 
^er  dues  as  British  ships.  A  practical 
instance  of  the  value  of  British  regis- 
teriil  ships  above  those  of  other  nations 
^nder  the  old  system  will  be  found  in 
the  case  of  Voung  v.  Turing,  2  S.  N.  R. 
752,  where  a  vessel  having  struck  on  the 
Goodwin  Sandi,  her  vtuue  as  she  lay 
»ts  only  700/.,  but  two  English  wit- 
Wmw  stated,  that  if  repaired  and  enti- 
tled to  a  British  register,  she  would  have 
b««i  worth  from  4,600/.  to  4,700/.,  and 
iweral  Dutch  witnesses  said  that  she 
»ouId  be  worth  in  Holland  only  from 
2.0W)/.  to  2,915/. 

{«)  16  &  17  Vict.  c.  107,  ss.  324,  825. 
This  principle  of  reciprocity  has  long 


been  known  in  our  legislation,  for  chap. 
30  of  Magna  Charta,  9  Hen.  3,  after 
providing  for  the  safe  conduct  of  the 
merchants  of  countries  in  amity  with  us, 
directs,  that  *'  if  they  be  of  a  land  making 
war  against  us,  and  be  found  in  our 
realm  at  the  beginning  of  the  wars,  thpy 
shall  be  attached  without  harm  of  body 
or  goods,  until  it  be  known  unto  us,  or 
our  chief  justice,  how  our  merchants  be 
intreated  there  in  the  land  making  war 
against  us;  and  if  our  merchants  be 
well  intreated  there,  theirs  shall  be  like- 
wise with  us."  It  is  provided  by  sect. 
1 06  of  the  M.  S.  Act,  1 854,  that  whenever 
it  is  declared  by  the  act  that  a  ship  be- 
longing to  persons  qualified  to  be  owners 
of  British  ships  shall  not  be  recognized 
as  such,  this  means  that  the  ship  shall 
be  deprived  of  the  privileges  and  pro- 
tection belonging  to  British  ships,  and 
the  right  to  use  the  flag  and  assume  the 
national  character,  but  is  not  to  aflect 
the  payment  of  dues,  the  liability  to 
penalties,  or  the  punishment  of  offences 
committed  on  board. 

(/)  As  to  the  national  character  of 
ships  generally,  see  Wildman  on  Search, 
Capture  and  Prize,  Chap.  111. 
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making  her  appear  to  be  a  British  ship,  she  becomes  forfeited  to 
the  Queen,  unless  the  assumption  was  made  to  escape  capture 
by  an  enemy  or  by  a  foreign  ship  of  war  in  exercise  of  some 
belligerent  right  (A). 

Sect.  103  of  the  Merchant  Shipping  Act,  1854,  contains  also 
the  following  provisions  : — 

If  the  master  or  owner  of  a  British  ship  does  or  permits  any 
thing  to  be  done,  or  carries  or  permits  to  be  carried  any  papers 
or  documents,  with  intent  to  conceal  the  British  character  of  his 
ship  from  any  person  entitled  by  British  law  to  inquire  into  it, 
or  to  assume  a  foreign  character,  or  with  intent  to  deceive  any 
such  person,  the  ship  will  be  forfeited  to  the  Queen ;  and  the 
master,  if  he  commits  or  is  privy  to  the  commission  of  the 
offence,  is  guilty  of  a  misdemeanor. 

If  any  unqualified  person,  except  in  the  case  of  transmitted 
interests  already  noticed  (/),  acquires  as  owner  any  interest, 
either  legal  or  beneficial,  in  a  ship  using  a  British  flag  and  as- 
suming the  British  character,  such  interest  is  forfeited  to  the 
Queen. 

Any  person  who,  on  behalf  of  himself  or  any  other  person  or 
body  of  persons,  wilfully  makes  a  false  declaration  touching  his 
or  their  qualification  to  own  British  ships,  or  any  shares  therein, 
is  guilty  of  a  misdemeanor ;  and  the  ship  or  share,  to  the  extent 
of  the  interest  of  the  person  making  the  declaration,  and  unless 
it  is  shown  that  he  had  no  authority  to  make  it,  of  the  parties 
on  behalf  of  whom  it  is  made,  is  forfeited  to  the  Queen. 

In  order  that  the  above  provisions  as  to  forfeitures  may  be 
carried  into  effect,  any  commissioned  officer  in  the  army  or 
navy  on  full  pay,  British  officers  of  Customs  and  British  consular 
officers  may  seize  and  detain  a  ship  which  has,  either  wholly 
or  as  to  any  share  therein,  become  subject  to  forfeiture  as  above, 
and  bring  her  for  adjudication  before  the  High  Court  of  Ad- 
miralty in  England  or  Ireland,  or  any  Court  having  Admiralty 
jurisdiction  in  the  Queen's  dominions ;  and  the  Court  may  make 
such  order  in  the  case  as  it  may  think  fit,  and  award  to  the 
officer  bringing  in  the  ship  a  portion  of  the  proceeds  of  the  sale 
of  it  (jn). 

{k)  In  any  proceeding  for  enforcing  merchant  ships  using  the  Queen's  co- 

a  forfeiture  under  this  section,  the  bur-  lours  without  warrant  from  the  Admi- 

den  of  uroving  a  title  to  use  the  British  ralty,  see  sect.  105. 

flag  and  assume  the  national  character  (/)  Jnte,  p.  9. 

lies  on  the  person  using  and  assuming  (m)  By  sect.  104,  officers  are  not  re- 

them.    M.  S.  Act,  1854,  s.  103.    As  to  sponsible,  either  civilly  or  criminally. 
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Having  considered  in  their  order  the  registry,  navigation,  Title  to 
privileges  and  national  character  of  British  ships,  we  v^rill  now  ships. 
inquire  how  a  title  to  them,  whether  absolute  or  limited,  may  be 
acquired;  dealing  with  the  subject  under  the  heads  of  Sale, 
Mortgage  and  Capture  (n). 

Ships  are  occasionally  built  for  the  builder's  own  use,  but 
more  often  to  order,  or  for  sale ;  in  which  case  the  first  owner- 
ship, which  it  is  material  to  notice,  will  be  that  acquired  by  the 
sale. 

There  being  no  market  overt  for  ships,  a  sale  to  confer  a  good  Sale. 
title  must  be  firom  one  who  has  a  good  title  himself.     We  shall 
see  in  another  Chapter  in  what  cases  the  master  has  authority 
to  sell  (o). 

Upon  any  dispute  of  possession,  or  (since  the  3  &  4  Vict.  c.  By  Court  of 
65,  s.  4)  of  title,  if  it  arise  in  any  cause  of  possession,  salvage,  '^' 

wages  or  bottomry,  the  Court  of  Admiralty  has  jurisdiction  by 
proceeding  in  rem ;  in  such  cases  the  power  of  the  Court  to  sell, 
and  thereby  to  confer  a  good  title,  is  indisputable,  and  such  a 
sale  is  binding  on  all  the  world  (p).  Sales  sometimes  occur  by 
order  of  a  foreign  Admiralty  Court,  upon  the  vessel  having  been 
surveyed  and  condenmed  as  unfit  for  service.  Where  such  a 
sale  has  proceeded  upon  the  mere  petition  of  the  master, 
grounded  upon  the  unseaworthiness  of  the  ship,  the  common  law 
Courts  of  this  country  have  denied  the  existence  of  any  right 
upon  the  part  of  foreign  Admiralty  Courts  to  decree  a  sale, 
founded  either  on  the  law  of  commerce  or  of  nations  (y).  In  a 
case  in  the  English  Court  of  Admiralty,  however,  where  such  a 
sale  had  taken  place  at  the  Mauritius,  upon  the  petition  of  the 
master,  and  it  was  proved  that  he  was  not  in  possession  of  any 

in  respect  of  the  seizure  or  detention  of  (n)  It  will  be  found  that  the  following 

any  ship  that  has  been  seized  or  detained  observations  apply,  to  a  certain  extent, 

by  them,  although  it  is  not  brought  in  to  all  ships. 

for  adjudication,  or,  if  so  brought  in,  is  (o)  See  post,  Chap.  III.,  Master, 

declared  not  to  be  liable  to  forfeiture,  if  (p)  3  Kent's  Comm.  p.   132.     See 

it  is  shown  to  the  satisfaction  of  the  also  the  judgment  in  Cammell  v.Sewell, 

judge  or  Court  that  there  were  reason-  3  H.  &  N.  617.     Before  the  passing  of 

able  grounds  for  the  seizure  or  deten-  the  8  &  4  Vict.  c.  65,  the  Court  of  Ad- 

tion  ;  but  if  no  such  grounds  are  shown,  roiralty  could  not  deal  with  questions  of 

the  judge  or  Court  may  award  payment  title  even  when  they  arose  in  causes  of 

of  costs  and  damages  to  any  party  ag-  possession  ;   The  Warrior,  2  Dods.  288 
grieyed,  and  make  such  other  order  in  {q)  Reid    v.  Darby ^   10  East,   143; 

the  premises  as  he  or  it  thinks  just  Morris  s,  Robinson,  3  B.  &  C.  196. 
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funds  to  repair  the  ship,  and  that  the  owners'  agent,  who  was 
not  shown  to  have  held  any  funds,  had  refused  in  any  way  to 
assist  him,  and  it  appeared  that  he  had  acted  bond  fide  and  with 
discretion  throughout,  it  was  decided  that  the  colonial  Court 
was  justified  in  decreeing  a  sale,  and  the  title  of  the  purchaser 
was  upheld  (r).  Although  there  appears  to  be  some  conflict  of 
authority  on  this  point,  it  will  be  found  on  a  review  of  all  the 
cases,  that  where  such  circumstances  exist  as  would  entitle  the 
master  to  sell,  the  title  of  the  purchaser  is  in  no  way  strengthened 
by  the  decree  of  the  foreign  Court  of  Admiralty,  so  that  the 
question  on  all  these  occasions  resolves  itself  into  whether  the 
master  had  or  had  not  power  to  sell. 

By  private  It  is  scarcely  necessary  to  observe  that  ships  are  personal 

persona.  property ;  like  other  goods  and  chattels,  therefore,  they  pass  to 

the  executors  of  a  deceased  owner,  and,  except  where  the  Re- 
gistry Acts  have  made  certain  formalities  essential  to  their  sale, 
the  property  in  them  would,  subject  to  the  operation  of  the 
Statute  of  Frauds,  pass  by  a  contract  of  immediate  sale  («),  or 
by  an  agreement  to  be  completed  in  futuro,  coupled  with  de- 
livery. Ships,  however,  from  their  great  value,  and  frequent 
absence  from  port  (0,  have  for  so  long  a  period  been  conveyed 
Bill  of  sale.  by  a  formal  instrument  known  as  a  bill  of  sale,  that,  although 
the  contracts  mentioned  above  would  convey  sufficient  property 
to  the  vendee  to  enable  him  to  maintain  trover  against  a  wrong- 
doer (m),  since  mere  possession  \^  prima  fade  evidence  of  owner- 
ship (t?),  yet  it  has  been  doubted  whether,  even  at  common  law, 
such  a  sale  would  be  valid,  without  the  more  solemn  convey- 
ance, by  the  bill  of  sale  (x).  However  this  may  be,  the  bill  of 
sale  is  the  universal  instrument  of  transfer  in  all  countries,  and 
is  the  proper  title  to  which  a  maritime  Court  looks  (y);  and 
where  a  ship  was  sold  whilst  at  sea,  a  delivery  of  the  grand  bill 
of  sale  was  held,  before  the  present  system  of  registration,  to 
amount  to  a  delivery  of  the  ship  herself  (z). 

ir)  The  Warrior,  2  Dods.  288.  Amery  v.  Rogers,  1  Esp.  207  ;  Thomas  v. 

(*)  Tarling  v.  Baxter,  6  B.  &  C.  360,  Foyle,  5  Esp.  88 ;  Pirie  v.  AndersoHy  4 

and  per  Wood,  B.,  in  Hubbard  v.  John-  Taunt.  652. 

stone,  8  Taunt.  205.      Per  Parke,  J.,  (x)  See  Abbott  on  Shipping,  p.  2. 

Dixon  V.  Yates,  5  B.  &  Ad.  340.  (y)  Per  Sir  W.  Scott,  lu  The  Sisters, 

{t)  Being  invented  "  to  plow  the  seas,  5  Rob.  159.     In  The  Eliza  Cornish,  17 

not  to  lie  by  the  walls."     Molloy,  B.  2,  Jur.738,  Dr.Lushington  said,  "  ships  in 

c.  1,  s.  2.  general  cannot  be  sold  save  by  an  in- 

(tt)  Sutton  y.Buck,  2  Taunt  302.  strument  in  writing." 

(r)  Robertson  v.  French,  4  East,  130 ;  (*)  Atkinson  v.  Maling,  2  T.  R.  462. 
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Bills  of  sale  were  formerly  spoken  of  as  of  two  kinds.  1.  The 
grand  bill  of  sale,  which  conveyed  the  ship  from  the  builder  to 
the  owner,  or  first  purchaser,  either  before  or  after  registry; 
and,  2,  the  ordinary  bill  of  sale  by  which  any  subsequent  trans- 
fer was  made.  These  terms  are  not,  however,  now  in  common 
use  It  was  not  formerly  necessary  that  either  of  these  docu- 
ments should  be  under  seal,  but  it  is  otherwise  under  the  Mer- 
chant Shipping  Act,  1854. 

No  stamp  duty  is  payable  on  bills  of  sale,  assignments  or 
other  conveyances  of  ships  (a). 

The  Merchant  Shipping  Act,  1854,  provides,  by  sect.  66,  that 
a  registered  ship  or  any  share  therein,  when  disposed  of  to  per- 
sons qualified  to  be  owners  of  British  ships,  shall  be  transferred 
by  bill  of  sale,  which  must  contain  the  same  description  of  the 
ship  as  is  in  the  certificate  of  the  surveyor,  or  such  other  de- 
scription as  may  be  sufficient  to  identify  her  to  the  satisfaction 
of  the  r^strar,  and  must  be  in  the  prescribed  form  (J),  or  as 
near  thereto  as  circumstances  permit,  and  must  be  executed  by 
the  transferor  in  the  presence  of  and  be  attested  by  one  or  more 
witnesses  (c). 


(a)  6  Geo.  4,  c.  41,  and  M.  S.  Act, 
ISM,  %.  9. 

(6)  With  respect  to  the  form  of  bills 
of  saJe  and  moitgages,  the  Commis- 
siooen  of  Customs,  in  their  instructions 
to  registrars,  sect  54,  say,  **  the  regis- 
trars will  advise  parties  interested,  that 
90  for  aa  relates  to  the  dealings  with, 
and  the  title  to,  the  ship,  no  advantage 
whatever  can  be  gained  by  the  use  of 
longer  or  more  cumbrous  instruments. 
If  there  are  collateral  arrangements  be- 
tween the  parties  they  should  be  carried 
into  effect  by  separate  instruments.*' 

(c)  See  ante,  p.  7,  n.  (n).  A  new  form 
has  been  issued  by  the  commissioners. 
See  Appendix,  p.  ccxvi.  It  will  be  ob- 
served, that  the  bill  of  sale  is  now  under 
seal.  BythelastRegistryAct,8&9Vict 
c  89,  s.  34,  it  was  provided,  that  British 
registered  ships  should  be  transferred 
**  by  bill  of  sale  or  other  instrument  in 
writing,  containing  a  recital  of  the  certiH- 
catc  of  registry  of  such  ship  or  vessel,  or 
the  principal  contents  thereof," otherwise 
such  transfer  should  ''not  be  valid  or  ef- 
fectual for  any  purpose  whatever  either 
in  law  or  in  equity."  These  words  were 
held  to  apply  to  an  executory  contract, 
as  well  as  to  an  absolute  sale ;  therefore 
an  unregistered  contract  for  the  sale  of 
( in  a  British  ship  could  not  be  en- 


•  forced  in  equity ;  Hughes  v.  Morris,  2  De 
C, Mac.  & Oor.  349 ;  MCalmont  v.  Ran- 
kin, 2  De  G.,  Mac.  &  Gor.  403 ;  and  this 
was  so  even  against  a  purchaser,  with  no- 
tice of  the  prior  sale ;  Coombs  v.  Mansfield, 
3  Drew.  193,  in  which  case  it  was  said, 
that  the  operation  of  the  Ship  Registry 
Acts  precluded  any  application  of  the 
equitable  doctrine  of  notice.  Neither 
would  any  action  lie  for  the  breach  of 
such  a  contract ;  Duncan  v.  TindaU,  13 
C.  B.  258,  nor  could  equity  afford  relief 
even  where  the  purchaser  of  a  ship  frau- 
dulently took  away  the  bill  of  sale  and 
got  it  registered  without  having  paid  the 
purchase-money ;  FoUettv.  Delaney/l  De 
G.  &  Sm.  235.  It  will  be  observed,  that 
the  statute  now  in  force  does  not  require 
that  the  certificate  of  registry  should  be 
recited,  and  it  does  not  declare,  that  on 
any  departure  from  the  form  of  bill  of 
sale  which  it  prescribes,  the  same  "  shall 
not  be  valid  or  effectual  for  any  purpose 
whatever  either  in  law  or  equity,**  Hence 
a  contract  which  fails  to  observe  the  re- 
quirements of  the  recent  statute  will  be 
valid  and  will  create  all  legal  and  equita- 
ble rights  between  the  parties  to  it,  ex- 
cept such  only  as  are  annexed  by  the 
statute  to  bills  of  sale  framed  according 
to  its  provisions.  Under  the  34  Geo.  3, 
c.  68,  ss.  14  and  15  ^Lord  Liverpool's 
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By  the  18  &  19  Vict.  c.  91,  s.  11,  it  is  provided,  that  if  any 
bill  of  sale,  mortgage  or  other  instrument  for  the  disposal  or 
transfer  of  any  ship  or  share  or  interest  therein  is  made  in  any 
form  or  contains  any  particulars  other  than  those  prescribed  and 
approved  by  the  Merchant  Shipping  Act,  1854,  no  registrar 
shall  be  required  to  record  it  without  the  express  direction  of 
the  Commissioners  of  Customs. 

Requirements  It  is  provided  by  sect.  56  of  the  Merchant  Shipping  Act,  1854, 
chant  Shipping  ^^^^^9  before  a  person  can  be  registered  as  transferee  of  a  ship,  he 
Act  on  sales,  must  make  a  declaration  in  a  form  prescribed  by  the  act,  stating 
his  qualification  to  be  registered  as  owner  of  a  share  in  a  British 
ship,  and  containing  a  denial  similar  to  that  made  by  an  original 
owner.  In  the  case  of  a  transfer  to  a  corporation,  the  secre- 
tary, or  other  duly  appointed  public  officer,  must  make  a  decla- 
ration in  the  prescribed  form,  stating  the  name  of  the  corpora- 
tion, and  such  circumstances  of  its  constitution  and  business  as 
may  prove  it  to  be  qualified  to  own  a  British  ship,  and  con- 
taining a  denial  similar  to  that  contained  in  a  declaration  of 
ownership  made  on  behalf  of  a  body  corporate.  In  the  case  of 
an  individual,  this  declaration  must  be  made,  if  he  reside  within 
five  miles  of  the  custom  house  of  the  port  of  registry,  in  the 
presence  of  the  registrar,  but  if  beyond  that  distance,  it  may 
be  made  in  the  presence  of  any  registrar  or  of  any  justice  of  the 
peace.  In  the  case  of  a  body  corporate  the  declaration  must 
be  made  in  the  presence  of  the  registrar  of  the  port  of  registry. 
By  sect.  57,  every  bill  of  sale  for  the  transfer  of  a  registered 
ship,  or  of  any  share  therein,  must,  when  duly  executed,  be  pro- 
duced to  the  registrar  of  the  port  at  which  she  is  registered, 
together  with  the  transferee's  declaration;  and  the  registrar  is 
to  enter  in  the  register  book  the  name  of  the  transferee  as  owner 
of  the  ship  or  share  comprised  in  the  bill  of  sale,  and  indorse 
on  the  bill  of  sale  the  fact  of  such  entry  having  been  made, 
with  the  date  and  hour  thereof.  Bills  of  sale  must  be  entered 
in  the  register  book  in  the  order  of  their  production  to  the 
registrar  (rf). 

Act)  executory  agreements  which  did  effectual  to  pass  the  property  in  any 

not  comply  with  the  statute  were  void.  ship  or  share,  or  for  any  other  purpose, 

See  Bidden  v.  Leeder,  1  B.  &  C.  327;  until  it  had  been  produced  to  the  col- 

Mortimer  v.  Fleming,  4  B.  &  C.  120.  lector  of  the  port  where  she  was  already 

(rf)  By  the  8  &  9  Vict.  c.  89,  s.  37,  it  registered,  or  of  any  other  port  where 

was  provided,   that  no  bill  of  sale  or  she  was  about  to  be  registered  d€  novo, 

other  instrument  should  be  valid  and  and  he  had  entered  certain  particulars 
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The  Registry  Act,  8  &  9  Vict.  c.  89  (now  repealed),  contained 
special  provisions  to  meet  the  case  of  several  transfers  by  sale  of 
the  same  ship  or  shares,  under  which  provisions  priority  was 
given  to  the  vendees,  not  according  to  the  order  in  which  their 
bilk  of  sale  were  entered  in  the  registry  book,  but  according  to 
the  time  when  the  indorsement  of  the  particulars  of  the  bills  of 
sale  was  made  on  the  certificate  of  registry  (c).  These  pro- 
visions are  omitted  in  the  statute  now  in  force.  The  certificate 
of  registry  is  no  longer  the  essential  evidence  of  title,  and  the 
priority  of  vendees  appears  to  depend,  although  the  statute  does 
not  declare  this  in  terms,  upon  the  order  in  which  the  bills  of 
sale  are  entered  by  the  registrar  in  the  register  book,  which  has 
been  just  noticed. 

Before  the  passing  of  the  Merchant  Shipping  Act,  1854,  it  Title  by  act  of 
was  held  that  the  Ship  Registry  Acts  applied  only  to  transfers 
made  by  the  acts  of  the  parties,  and  not  to  those  effected  by 
operation  of  law,  such  as  the  vesting  in  the  assignees  of  a  bank- 
rupt (/),  or  the  transfer  from  a  testator  to  his  executor,  or  to 
the  next  of  kin,  or  to  residuary  legatees  (ff).     By  sect.  68  of 


in  the  book  of  registry.  Under  this 
section  it  was  held,  that  a  mortgage  not 
registered  was  inoperative ;  Parr  v.  Jp- 
pUbee,  7  De  G.,  M.  &  G.  585 ;  although 
it  seems  that  a  contract  relating  only  to 
the  produce  of  the  sale  of  a  ship  would 
be  enforced ;  lb.  and  Armstrong  v.  Arm- 
ttrmg,  21  BeaT.  78.  Accordingly  the 
registration  had  no  effect  by  relation,  so 
as  to  defeat  the  title  of  assignees  of  a 
bankrupt  mortgagor  accruing  subse- 
quently to  the  execution  of  the  bill  of 
sale,  but  previously  to  the  registration. 
In  truth,  the  bill  of  sale  was  not  in 
legal  existence  until  registered.  Boyson 
▼.  Gibson,  4  C.  B.  121,  decided  upon 
the  corresponding  sections  of  the  3  &  4 
Will.  4,  c.  65.  The  old  Registry  Act, 
34  Geo.  3,  c.  68,  s.  15,  after  directing 
that  the  indorsement  should  be  made, 
enacted  that,  **  otherwise  such  sale  or 
contract,  or  agreement  for  sale,  shall  be 
utterly  null  and  void  to  all  intents  and 
purposes  whatsoever.*'  Upon  this  sec- 
tion it  was  held  that  the  transfer  of  a 
■hip  at  sea  vested  the  property  in  the 
Tendee,  subject  only  to  be  divested  by 
the  neglect  of  the  vendor  to  make  the 
indorsement  within  the  proper  time,  and 
that  although  a  bankruptcy  intervened 
before  the  arrival  of  the  ship,  the  in- 
dorsement, being  only  an  act  of  duty  on 


behalf  of  the  vendor,  and  passing  no 
interest,  might  be  made  by  the  bank- 
rupt. Dixon  V.  Ewart,  3  Mer.  322  ;  Hub- 
bard V.  Johnstone^  3  Taunt  177:  Palmer 
V.  Moxon,  2  M.  &  S.  43.  See  also  Moss 
V.  Charnockt  2  East,  899,  and  the  re- 
marks on  those  cases  in  the  judgment 
in  Boyson  v.  Gibson,  ubi  sup.  Upon 
some  of  the  earlier  acts  it  was  held,  that 
the  omission  on  the  part  of  the  officer 
to  make  the  entry  in  his  book  would 
not  invalidate  the  transfer.  See  Ratch- 
ford  V.  Meadowsy  8  Esp.  69 ;  Heath  v. 
Hubbardt  4  East,  110;  Thompson  v. 
Smiiht  1  Madd.  413,  per  Sir  Thomas 
Plumer,  V.  C.  In  Coombs  v.  Man^efd, 
3  Drew.  193,  Kindersley,  V.  C,  refused, 
when  a  ship  had  been  registered  by  the 
proper  authority,  to  inquire  whether 
the  registry  ought  to  have  been  effected, 
and  said,  it  must  be  assumed  that  the 
registration  was  regular  and  valid.  The 
present  act  for  the  first  time  requires 
the  date  of  the  entry  to  be  indorsed  on 
the  bill  of  sale.  The  8  &  9  VicL  c.  89, 
required  the  date  of  the  production  of 
the  bill  of  sale  to  be  entered.  See  as  to 
this,  R.  V.  Pftilp,  IMoo.  C.  C.  261. 

(e)  8  &  9  Vict  c.  89,  ss.  38  to  41. 

(/)  Bloxam  v.  Hubbard,  5  East,  407. 

Ig)  Per  Lord  Eldon,  in  Ex  parte 
Yallop,  15  Ves.  68. 
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that  act  it  is,  however,  provided,  that  if  the  property  iii  a  ship  or 
share  becomes  transmitted  in  consequence  of  the  death,  bank- 
ruptcy or  insolvency  of  a  registered  owner,  or  the  marriage  of 
a  female  registered  owner,  or  by  any  lawful  means  other  than 
by  a  transfer  according  to  the  provisions  of  the  act,  the  trans- 
mission must  be  authenticated  by  a  declaration  of  the  person  to 
whom  the  property  has  been  transmitted,  made  in  the  prescribed 
form,  and  containing  the  several  statements  hereinbefore  re- 
quired to  be  contained  in  the  declaration  of  a  transferee,  or  as 
near  thereto  as  circumstances  permit,  and,  in  addition,  a  state- 
ment describing  the  manner  in  which  and  the  party  to  whom 
such  property  has  been  transmitted.  The  declaration  must  be 
made  and  subscribed,  if  the  declarant  resides  at  or  within  five 
miles  of  the  custom  house  of  the  port  of  registry,  in  the  presence 
of  the  registrar,  but  if  beyond  that  distance,  in  the  presence  of 
any  registrar  or  of  any  justice  of  the  peace. 

By  sect.  59  of  the  Merchant  Shipping  Act,  1854,  if  such 
transmission  has  taken  place  by  virtue  of  the  bankruptcy  or 
insolvency  of  a  registered  owner,  the  declaration  must  be  ac- 
companied by  such  evidence  as  may  for  the  time  being  be 
receivable  in  courts  of  justice  as  proof  of  the  title  of  parties 
claiming  under  any  bankruptcy  or  insolvency ;  and  if  the  trans- 
mission has  taken  place  by  virtue  of  the  marriage  of  a  female 
owner,  the  declaration  must  be  accompanied  by  a  copy  of  the 
register  of  such  marriage  or  by  other  legal  evidence  of  its  cele- 
bration, and  must  declare  the  identity  of  the  female  owner. 
If  the  transmission  has  taken  place  'by  virtue  of  any  testamen- 
tary instrument,  or  by  intestacy,  then  in  England,  Wales  and 
Ireland  the  declaration  must  be  accompanied  by  the  probate  of 
the  will  or  the  letters  of  administration,  or  an  official  extract 
therefrom,  and  in  Scotland,  or  in  any  British  possession,  by  the 
will,  or  any  copy  thereof  that  may  be  evidence  by  the  laws  of 
Scotland  or  of  such  possession,  or  by  letters  of  administration, 
or  any  copy  thereof,  or  by  such  other  document  as  may  by  the 
laws  of  Scotland,  or  of  such  possession,  be  receivable  in  the 
courts  of  judicature  thereof  as  proof  of  the  person  entitled  upon 
an  intestacy. 

By  sect.  60,  the  registrar,  upon  the  receipt  of  the  declaration 
so  accompanied  as  above,  must  enter  the  name  of  the  person  or 
persons  entitled  under  such  transmission  in  the  register  book  as 
owner  or  owners  of  the  ship  or  share  therein  in  respect  of  which 
the  transmission  has  taken  place ;   and  such  persons,  if  more 
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than  one,  mnst,  however  numerous  they  are,  be  considered  as 
one  person  only  as  regards  the  rule  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners  (A). 

Sect  61  provides,  that  of  the  documents  required  to  be  pro- 
duced to  the  registrar  he  is  to  retain  in  his  possession  the 
surveyor's  certificate,  the  builder's  certificate,  the  copy  of  the 
condemnation,  and  all  declamtions  of  ownership. 

By  sect  62,  whenever  any  property  in  a  ship  or  share  in  a 
ship  becomes  vested  by  transmission,  on  the  death  of  any  owner 
or  on  the  marriage  of  any  female  owner,  in  any  person  not 
qualified  to  be  the  owner  of  a  British  ship,  if  such  ship  is  regis- 
tered in  England  or  Ireland  the  Court  of  Chancery,  and  if  in 
Scotland  the  Court  of  Session,  and  if  in  any  British  possession 
the  Court  possessing  the  principal  civil  jurisdiction  within  such 
possession,  may,  upon  an  application  made  by  or  on  behalf  of 
such  unqualified  person,  order  a  sale  to  be  made  of  the  property 
so  transmitted,  and  direct  the  proceeds  thereof,  after  deducting 
expenses,  to  be  paid  to  the  person  entitled  under  such  trans- 
mission, or  otherwise  as  the  Court  may  direct-  Such  Court 
may  also  make  or  refuse  an  order  for  sale,  and  annex  thereto 
any  terms  or  conditions,  and  require  any  evidence  in  support  of 
the  application  it  may  think  fit,  and  generally  may  act  in  the 
premises  as  the  justice  of  the  case  requires. 

By  sect  63,  every  such  order  for  a  sale  must  contain  a  decla- 
ration vesting  the  right  to  transfer  the  ship  or  share  so  to  be 
sold  in  some  person  or  persons  named  by  the  Court,  and  such 
nominee  or  nominees  are  thereupon  entitled  to  transfer  the  ship 
or  share  in  the  same  manner,  and  to  the  same  extent,  as  if  he 
or  they  were  the  registered  owner  or  owners.  The  registrar 
must  obey  the  requisition  of  the  nominee,  in  respect  of  any 
transfer,  to  the  same  extent  as  he  would  be  compellable  to  obey 
the  requisition  of  a  registered  owner. 

By  sect.  64,  an  application  for  sale,  as  above,  must  be  made 
within  four  weeks  after  the  occurrence  of  the  event  on  which 
the  transmission  has  taken  place,  or  within  such  further  time  as 
the  Court  allows;  such  time  must  not,  however,  in  any  case 
exceed  the  space  of  one  year  from  the  date  of  the  occurrence. 
In  the  event  of  no  such  application  being  made  within  this 
period,  or  of  the  Court  refusing  to  accede  to  it,  the  ship  becomes 

(A)  See  this  rule,  ante,  p.  7. 
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forfeited,  as  in  the  case  of  unqualified  owners  using  a  British  flag 
and  assuming  the  British  character  (i). 

By  sect.  65  of  the  Merchant  Shipping  Act,  1854,  the  Courts 
already  mentioned  may,  without  prejudice  to  their  other  powers, 
upon  the  summary  application  of  any  interested  person  made  by 
petition  or  otherwise,  and  either  ex  parte  or  upon  service  of 
notice,  as  the  Court  may  direct,  issue  an  order,  prohibiting  for 
a  time  named  in  the  order  any  dealing  with  a  ship  or  share. 
The  Court  may  also  make  or  refuse  the  order,  and  annex  thereto 
any  terms  or  conditions,  and  discharge  the  order  when  granted 
with  or  without  costs,  and  generally  may  act  as  the  justice  of 
the  case  requires ;  and  every  registrar  must  upon  being  served 
with  such  order,  or  an  official  copy  thereof,  obey  the  same 
without  being  made  a  party  to  the  proceedings. 

Certificates  of        Before  the  Merchant  Shipping  Act,  1854,  difficulties  arose 
•  when  an  owner  was  desirous  of  selling  or  mortgaging  a  ship  at 

any  place  out  of  the  country  or  possession  in  which  the  port  of 
registry  was  situated.  This  act  contains  provisions  to  facilitate 
such  sales  and  mortgages,  by  enabling  the  registrars  to  grant 
certificates  conferring  powers  of  sale  or  mortgage. 

The  following  are  the  provisions  of  this  act  with  reference  to 
sales  of  this  description.  By  sect.  76,  any  registered  owner  who 
is  desirous  of  disposing  by  way  of  sale  of  a  ship  in  respect  of 
which  he  is  registered  at  any  place  out  of  the  country  or  posses- 
sion in  which  the  port  of  registry  is  situated,  may  apply  to  the 
registrar  for  a  certificate  of  sale. 

By  sect.  77,  the  owner  must  state  to  the  registrar  the  follow- 
ing particulars,  which  are  to  be  entered  in  the  register  book : — 
(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in 
the  certificate  is  to  be  exercised,  and  the  minimum  price  at  which 
the  sale  is  to  be  made,  if  it  is  intended  to  fix  any  minimvm;  (2  ) 
The  specific  place  or  places  where  the  power  is  to  be  exercised  ; 
and  (3.)  The  limit  of  time  within  which  it  is  to  be  exercised. 
If  no  place  is  specified,  the  power  may,  subject  to  some  pro- 
visions to  be  presently  mentioned,  be  exercised  anywhere. 

Sect.  78  provides,  that  no  certificate  of  sale  shall  be  granted 
to  authorize  any  sale  at  a  place  within  the  United  Kingdom, 
if  the  port  of  registry  is  situated  within  it;  or  at  any  place 
within  any  British  possession  in  which  the  port  of  registry  is 

(0  See  of  this,  ante^  p.  17. 
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sitaated.     Nor  can  any  certificate  be  granted  to  authorize  a 
sale  by  a  person  not  named  in  the  certificate. 

By  sect.  79,  the  certificates  must  be  in  the  form  given  by  the 
statute  (A) ;  they  must  not  only  mention  the  particulars  required 
to  be  entered  in  tbe  registry  book,  but  must  also  enumerate  any 
registered  mortgages,  or  certificates  of  mortgage  or  sale  affecting 
the  ship. 

By  sect  81,  it  is  provided,  that  the  following  rules  shall  be 
observed  with  respect  to  certificates  of  sale  : — 
(1.)  No  such  certificate  can  be  granted  except  for  the  sale  of 

an  entire  ship. 
(2.)  The  power  must  be  exercised  in  conformity  with  the 

directions  contained  in  the  certificate. 
(3.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  con- 
sideration can  be  impeached  by  reason  of  the  person  by 
whom  the  power  was  given  dying  before  the  making  of 
the  sale. 
(4.)  Whenever  the  certificate  contains  a  specification  of  the 
place  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which,  the  power  is  to  be  exercised,  no 
sale  bona  fide  made  to  a  purchaser  for  valuable  conside- 
ration without  notice  can  be  impeached  by  reason  of  the 
bankruptcy  or  insolvency  of  the  person  by  whom  the 
power  was  given. 
(5.)  Any  transfer  made  to  a  person  qualified  to  be  the  owner 
of  British  ships  must  be  by  bill  of  sale  in  the  form 
already  mentioned,  or  as  near  thereto  as  circumstances 
permit. 
(6.)  If  the  ship  is  sold  to  a  person  qualified  to  hold  British 
ships,  she  must  be  registered  anew ;  but  notice  of  all 
mortgages  enumerated  on  the  certificate  of  sale  must  be 
entered  in  the  register  book. 
(7.)  Previously  to  such  registry,  the  bill  of  sale  by  which  the 
ship  is  transferred,  the  certificate  of  sale,  and  the  cer- 
tificate of  registry,  must  be  produced  to  the  registrar. 
(8.)  The  r^strar  must  retain  the  certificates  of  sale  and 
registry,  and  after  having  indorsed  on  both  of  them  an 
entry  of  the  fact  of  a  sale  having  taken  place,  must  for- 
ward them  to  the  registrar  of  the  port  appearing  on  the 
certificates  to  be  the  former  port  of  registry  of  the  ship, 
{k)  See  po8i,  Appendix,  p.  ccxviii. 
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and  the  last-mentioned  registrar  must  make  a  memo- 
randum of  the  sale  in  his  register  book,  and  the  registry 
of  the  ship  in  this  book  is  then  to  be  considered  as  closed, 
except  so  far  as  relates  to  any  unsatisfied  mortgages,  or 
existing  certificates  of  mortgage  entered  in  it. 
(9.)  The  description  of  the  ship  contained  in  her  original  cer- 
tificate of  registry  may  be  transferred  to  the  new  register 
book  without  her  being  re-surveyed,  and  the  declaration 
to  be  made  by  the  purchaser  is  the  same  as  that  which  is 
required  from  an  ordinary  transferee. 
(10.)  If  the  ship  is  sold  to  a  person  not  qualified  to  be  the 
owner  of  a  British  ship,  the  bill  of  sale  by  which  the  ship 
is  transferred,  the  certificate  of  sale  and  the  certificate 
of  registry  must  be  produced  to  some  registrar  or  con- 
sular officer,  who  must  retain  the  certificates,  and,  having 
indorsed  on  them  the  fact  of  the  ship  having  been  so  sold, 
must  forward  them  to  the  registrar  of  the  port  appearing 
on  the  certificate  of  registry  to  be  the  port  of  registry  of 
the  ship ;    and  the  last-mentioned  registrar  must  make 
a  memorandum  of  the  sale  in  his  register  book,  and  the 
registry  of  the  ship  in  this  book  is  then  to  be  considered 
as  closed,  except  so  far  as  relates  to  any  unsatisfied  mort- 
gages or  existing  certificates  of  mortgage  entered  in  it. 
(11.)  If  default  is  made  in  the  production  of  the  certificates 
mentioned  in  the  last  rule,  the  unqualified  purchaser  is  to 
be  considered  by  British  law  as  having  acquired  no  title 
to  or  interest  in  the  ship;  and  the  person  upon  whose 
application  such  certificate  was  granted,  and  the  persons 
exercising  the  power,  are  each  liable  to  a  penalty  not 
exceeding  100/. 
Under  the  same  section,  and  sects.  82  and  83,  it  is  provided, 
that  certificates,  if  not  used,  must  be  given  up  to  be  cancelled ; 
the  Commissioners  of  Customs  may,  in  cases  in  which  the  cer- 
tificates are  lost  or  obliterated,  direct  the  issuing  of  new  certifi- 
cates ;  and  the  owners  may,  in  certain  cases,  by  an  instrument 
in  a  form  provided  by  the  act  (/),  authorize  the  registrars  to  give 
notice  that  the  certificate  is  revoked. 

Sale  by  agent.       Sales  of  vessels  are  frequently  conducted,  in  the  absence  of 
the  owner,  by  brokers  (m)  or  agents.     Their  authority,  even  if 

(/)  See  postt  Appendix,  p.  ccxxiv.  ployed  in  the  procurincr  of  passengers 

(m)  Ship  brokers  are   persons  em-       and  freight  for  ships.    With  respect  to 
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it  is  given  by  a  power  of  attorney,  is,  according  to  the  ordinary 
rale,  revoked  by  the  death  of  the  owner  (»). 

In  ordinary  cases  of  sale,  if  the  ship  is  in  port,  she  should,  in  Bankruptcy  of 
order  to  convey  an  indefeasible  title,  be  actually  delivered  to  ara^nst  vendor. 
the  purchaser,  since,  if  she  is  allowed  to  remain  in  the  posses- 
sion of  the  vendor,  she  would  pass  to  his  assignees,  should  he 
become  a  bankrupt,  as  being  in  his  order  and  disposition  (o),  or 
should  an  execution  issue  upon  a  judgment  against  him,  the 
sale  might  possibly  be  held  void  under  the  13  Eliz.  c.  5(p). 
We  shall  see,  however,  that  mortgages  which  are  duly  registered 
are  not  affected  by  the  bankruptcy  of  the  mortgagor,  although 
the  ship  may  at  the  time  be  in  his  order  and  disposition  (j). 

Questions  of  considerable  nicety  often  arise  as  to  the  time  When  pro- 
when  the  property  in  vessels  which  are  building  vests  in  the  P^rty  passes. 
person  for  whom  they  are  being  built.  The  determination  of 
this  point  must  depend  upon  the  intention  of  the  parties,  as  evi- 
denced by  the  particular  terms  of  the  contract  under  which  the 
vessel  is  built.  In  the  ordinary  case  of  a  contract  to  build  a 
ship,  the  subject-matter  of  the  contract  not  being  in  existence, 
the  vendee  acquires  no  property  in  it  until  it  is  finished,  and 
actually  or  constructively  delivered  (r).  But  where,  by  the 
terms  of  the  contract,  a  superintendent  is  employed  by  the 
vendee  to  overlook  the  building,  and  the  price  is  to  be  paid  by 
instalments,  which  are  regulated  by  particular  stages  in  the  pro- 
gress of  the  work,  so  that  the  vendee  may  be  said  to  appropriate 
the  different  portions  of  the  ship  as  they  are  from  time  to  time 
completed,  the  property  in  those  portions  vests  in  the  purchaser 
as  soon  as  each  instalment  is  paid  (s).    The  mere  fact  of  the 

tlieir  remuneration,  see  Hill  v.  Kitching,  Atkinson  v.  Maling^  2  T.  R.  462. 

3  C.  B.  299.  By  an  order  of  the  Com-  (p)  Per  Abbott,  C.  J.,  and  Bayley, 
miasioners  o(  Customs,  their  officers  are  J.,  in  Robinson  v.  M^ Donnelly  2  B.  &  A. 
not  allowed  to  act  as  brokers.    A  ship  134. 

broker  or  a)^nt  is  not  within  the  acts  for  (9)  See  12  &  13  Vict,  c  106,  s.  225; 

the  regulation  of  brokers  in  the  city  of  M.  8.  Act,  1854,  s.  72,  and  post^  p.  34. 
London.     Gibbons  v.  Rule,  4  Bing.  301.  (r)  Mucklow  v.  Mangles,  1  Taunt.  318. 

(n)  Watson   v.  King,   1   Stark.  121  ;  See  an  instance  of  a  constructive  deli- 

4  Camp.  272.  very,  Carruthers  v.  Payne,  5  Bing.  270. 
(o)  Stephens  v.  SoU,  1  Ves.  352.  Where  {s)  Woods  v.  Russell,  5  B  &  A.  942 ; 

at  the  time  of  the  sale  the  ship  is  at  sea,  Clarke  v.  Spence,  4  A.  &  £.  448.    As  to 

immediate  delivery  being  impossible,  it  what  amounts  to  an  appropriation,  see 

is  sufficient  if  the  bill  of  sale  is  delivered  Goss  v.  Quintun,  3  M.  &  G.  825 ;  Wilkins 

to  the  purchaser,  provided  that  he  takes  t.  Bromhead,  6  M.  &  G.  963.     Wood  t. 

possession  of  the  ship  upon  her  arrival  Bell,  5  E.  &  B.  772;  S.  C,  in  error,  6  £. 

in  port.   Brown  v.Heathcote,  1  Atk.  160;  &  B.  355,  and  the  cases  cited  above. 
Ex  parte  MaUhews,  2  Vei.  sen.  272 ; 
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ship  being  one-third  built  at  the  time  of  the  making  of  the  con- 
tract has  been  held  not  to  have  this  eflPect  (0.  In  all  these  cases 
the  question  is  one  of  fact  rather  than  of  law ;  namely,  what  was 
the  intention  of  the  parties,  as  evidenced  by  their  contract  and 
the  surrounding  circumstances  (t^).  In  two  recent  decisions  a 
distinction  was  drawn,  based  upon  the  facts  of  the  cases  and 
nature  of  the  contracts,  between  the  ship  herself,  and  materials 
which,  although  selected  and  prepared,  had  never  been  actually 
attached  to  her;  it  was  held,  that  the  latter  did  not  vest  in  the 
vendee,  although  the  former  did(x). 


Warranty  on 
fale. 


The  simple  bargain  and  sale  of  a  ship  does  not  imply  any 
contract  that  she  is  seaworthy,  or  in  a  serviceable  condition.  A 
conveyance  of  a  ship,  whilst  at  sea,  was  therefore  held  to  be 
satisfied,  although,  at  the  time  of  the  sale,  she  had  been  so  much 
injured  as  to  be  totally  lost  within  the  meaning  of  a  policy  of 
insurance  (y).  Where,  however,  a  person  agrees  to  build  or 
complete  a  vessel  for  a  purchaser,  she  must,  in  order  that  the 
contract  may  be  complied  with,  be  reasonably  fit  for  the  service 
for  which  she  was  ordered,  and  for  which,  in  the  contemplation 
of  both  parties,  she  was  intended  {z). 


Wliat  passes 
on  sale. 


Where  there  are  any  special  terms  or  warranties  in  the  con- 
tract of  sale,  the  rights  of  the  parties  must  depend  upon  the  cir- 
cumstances of  each  particular  case  (a).     So  on  the  sale  of  a  ship. 


(0  Laidler  y.Burlinson,  2  M.  &  W.  602. 

(tt)  See  Reid  v.  Fairbanks,  18  C.  B. 
692,  and  the  jud(;^ment  of  the  Court  in 
Wood  V.  Bell,  5  E.  &  B.  772. 

(*)  Baker  v.  Gray,  17  C.  B.  462; 
Wood  V.  Bell,  6  E.  &  B.  355. 

(y)  Barr  v.  Gibson,  3  M.  &  W.  390. 

(«)  Shepherd  v.  Pybus,  3  M.  &  G.  868. 
These  are  only  instances  of  the  general 
rule,  that  on  the  sale  of  an  existing 
chattel  of  a  particular  description,  the 
terms  of  the  contract  are  satisfied  if  it  is 
of  that  description,  as  there  is,  in  this 
case,  no  implied  warranty  as  to  its  qua- 
lity, condition  or  fitness  for  any  parti- 
cular purpose.  Parkinson  Y.  Lee,  2  East, 
314;  Budd  v.  Fairmaner,  8  Bing.  48; 
Chanter  ▼.  Hopkins,  4  M.  &  W.  399;  but 
that  where  an  article  is  ordered  for  a 
particular  purpose,  and  made  by  or  un- 
der the  directions  of  the  vendor,  the 
contiract  is  not  complied  with  unless  it 
will  answer  such  purpose.  Broum  v. 
Edgington,  2  M.  &  G.  279.     See  also 


Gray  v.  Cox,  4  B.  ft  C.  108;  OUivanty, 
Bayley,  5  Q.  B.  288 ;  Parson  y.  Sejtton, 
4  C.  B.  899.  There  is  another  class  of 
cases  in  which  the  contract  is  not  silent, 
but  the  difficulty  is  to  ascertain  whether 
the  terms  used  amount  to  a  warranty, 
or  only  to  a  mere  description.  See 
Budd  V.  Fairmaner,  ubi  sup, 

(a)  Where  a  ship  was  sold  **mth  alt 
fauttsy"  Lord  Kenyon  held  that  the 
vendor  was  still  bound  to  disclose  la- 
tent defects  known  to  him.  Mellish  v. 
Motteux,  Peake,  115.  In  Baglehole  v. 
Walters f  3  Camp.  154,  Lord  Ellen- 
borough  dissented  from  that  decision, 
holding  that  in  the  absence  of  fraud, 
the  vendor  was  protected  by  the  stipu- 
lation. This  case  was  recognized  and 
acted  on  in  Pickering  v.  Dowson,  4 
Taunt  779.  But  even  these  words  will 
not  protect  a  vendor  if  there  is  a  special 
description  of  the  vessel  in  the  terms 
of  sale,  which  would  confine  their  mean- 
ing to  all  faults  which  a  ship  amwering 
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what  passes  to  the  vendee,  in  addition  to  the  vessel  itself,  will 
depend  upon  the  tenns  of  the  particular  contract  (J).  If  it  is 
intended  to  include  boats,  they  should  be  mentioned,  since  it  has 
been  said  that  by  the  words  '^  tackle,  furniture,  apparel,  and  all 
other  her  instruments  thereunto  belonging,"  they  are  not  trans- 
ferred (c).  Nor  is  ballast  part  of  the  furniture  of  a  ship(d); 
and  it  has  been  held,  that  under  the  words  "  stores,  tackle,  ap- 
parel, &c.,"  kintlage  does  not  pass(c).  But  under  an  assign- 
ment of"  all  the  appendages  and  appurtenances"  of  a  ship,  her 
chronometer  is  included  (/).  A  transfer  of  a  share  of  a  ship 
passes  the  corresponding  share  in  the  freight  imder  an  existing 
charter-party,  without  the  mention  of  the  word  freight,  for  the 
right  to  freight  is  incidental  to  the  ownership  of  the  vessel  which 
earns  it  (g). 


We  will  next  consider  title  by  mortgage.     Before  the  Re-  Mortgage. 
gistry  Acts,  vessels  might  be  mortgaged  in  the  same  manner  as 
other  chattels;  these  acts  have,  however,  from  time  to  time, 
made  further  conditions  necessary  to  the  existence  of  a  complete 
title  by  mortgage  (A). 


thai  deMcription  may  hare.     Shepherd  v. 
ICaia,  5  B.  &  A.  240.  In  Taylor  v.  BuUen, 
5  Ex.  779,  however,  a  ship  having  been 
advertized  as  A  I,  teak- built,  was  sold 
by  a  contract,  stating  that  she  was  to 
be  bought  and  sold  agreeably  to  an  in- 
ventory annexed,  which  also  described 
her  as  a  teak-built  ship,  but  concluded 
**  the  vessel,  &c  to  be  taken  with  all 
Ciulu  as  they  now  lie,  without  any  al- 
lowance for  deficiency,  &c.,  or  any  de* 
fitit  or  errqr  whatever,**    The  ship  turn- 
ing out  to  be  neither  A  1,  nor  teak- 
built,  it  was  held  that  there  was  no 
warranty.     The  words  "  with  all  faults'* 
will  not  avail  to  protect  the  vendor,  if 
means  are  taken  ^audulently  to  conceal 
the  defects,  or  a  fraudulent  description 
k  given  at  the  time  of  the  sale.  Schnei- 
der V.  Heath,  3  Camp.  505.    Where  ne- 
gotiations occur  between    parties  re- 
specting the  sale  of  a  ship,  the  vendor 
is  only  bound  by  representations  con- 
tained in  the  ultimate  contracts     See 
per  Chambre,  J.,  in  Pickering  v.  Dowson, 
4  TaunL  7S6 ;  Kain  v.  Old,  2  B.  &  C. 
627 ;  Freeman  v.  Baker,  6  B.  &  Ad.  797. 
It  is  otherwise,  however,  in  the  case  of  a 
fraudulent  misrepresentation  (that  is  to 
say,  a  representation  false  to  the  know- 
ledge of  the  party  making  it),  by  which 
the  vendee  ia  induced  to  enter  into  the 


contract.  Wright  v.  Crookes,  2  S.  N.  R. 
685;  Moem  v.  Heyworih,  10  M.  &  W. 
147 ;  Taylor  v.  Ashton,  1 1  M.  &  W.  401 ; 
Ormrod  v.  Hulh,  14  M.  «£  W.  661 ;  Thorn 
v.  Bigland,  8  Exch.  725. 

{b)  The  decisions  as  to  what  is  co- 
vered by  policies  of  insurance  have  some 
bearing  on  this  question ;  see  poet,  Chap. 
VII. 

(c)  MoUoy,  B  2,  c.  1,  8.  8. 

{d)  lb,!  Kynter*i  Case,  1  Leon.  46. 

(«)  Lano  v,Neale,  2  Stark.  105. 

(/ )  Langton  v. Norton,  1 1  L.  J.,  N.  S., 
Chanc.  299.  In  Woods  v.  Russell,  5  B. 
&  A.  942,  a  rudder  made  and  cordage 
bought  by  a  ship-builder,  specifically 
for  a  ship,  were  held  to  pass  with  the 
sliip  to  the  vendee  as  against  the  assig- 
nees of  the  builder  who  had  become 
bankrupt ;  see  also  Goss  v.  Quinton,  3  M. 
&  G.  825 ;  Wood  v.  Bell,  5  E.  &  B.  772, 
and  post,  p.  53,  note  (u). 

ig)  Lindsay  v.  Gibbs,  22  Beav.  522. 
See  as  to  the  liabilities  which  attach  to 
the  vendee.  The  Nymph,  1  Swab.  Adm. 
Rep.  86.  As  to  the  eflTect  of  imperfect 
registration  on  a  mortgage,  see  Dickin- 
son V.  Kitchen,  8  E.  &  B.  789  ;  and  as  to 
the  mortgage  of  an  unfinished  ship  and 
its  subsequent  registration,  see  Bell  v. 
Bank  of  London,  3  H.  &  N.  730. 

(A)  Under  Lord  Liverpool's  Act,  26 
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The  Registry  Act,  which  was  in  force  at  the  time  of  the  pass- 
ing of  the  Merchant  Shipping  Act,  1854,  namely,  the  8  &  9  Vict, 
c.  89,  provided  for  the  transfer  by  way  of  mortgage,  as  well  as 
for  the  sale  of  ships  (i) ;  and  it  was  held  under  this  act  that, 
unless  its  provisions  In  these  respects  were  complied  with,  there 
could  be  no  equitable  title  to  a  vessel  (A). 


Requirements 
of  Merchant 
Shipping  Act 
on  mortgage. 


The  Merchant  Shipping  Act,  1854,  contains,  however,  dif- 
ferent provisions  on  this  head,  and  for  the  first  time  prescribes  a 
form  of  mortgage,  which  does  not  purport  actually  to  transfer 
the  ship.  This  statute  excludes  from  the  register  all  notice 
of  trusts,  express,  implied  or  constructive,  and  declares  that, 
subject  to  any  rights  and  powers  appearing  by  the  register  book 
to  be  vested  in  any  other  person,  the  registered  owner  shall  have 
power  absolutely  to  dispose  of  the  ship  under  the  provisions  of 


Geo.  3,  c.  60,  it  was  long  a  question 
whether  an  owner  could  mortgage  a 
ship,  retaining  in  himself  the  equity  of 
redemption,  or  whether  a  compliance 
with  the  forms  of  that  act  did  not  ne- 
cessarily transfer  the  whole  interest. 
Since  the  passing  of  the  later  Registry 
Acts,  beginning  with  6  Geo.  4,  c.  110, 
the  decisions  upon  this  question  have 
become  mere  matter  of  history.  The 
following  summary  of  them  is  given  by 
Mr.  Chancellor  Kent :— "  The  language, 
in  many  of  the  cases,  as  that  of  Lord 
Eldon,  who  scattered  ambiguas  voces  to 
that  effect  in  Curtis  v.  Perry ^  6  Vesey, 
739,  Campbell  v.  Stein,  6  Dow.  P.  C. 
116,  Ex  parte  Yallop,  15  Ves.  60,  Ex 
parte  Houghton,  17  Ves.  251,  Dixon  v. 
Ewart,  3  Mer.  333,  was  in  favour  of  the 
conclusion  that  there  could  be  no  equit- 
able ownership  of  a  ship,  distinct  from 
the  legal  title,  and  that  upon  a  transfer 
under  the  forms  of  the  llegi8t:y  Acts, 
the  ship  becomes  the  absolute  property 
of  the  intended  mortgagee,  and  that  the 
terms  and  the  policy  of  the  Registry 
Acts  were  incompatible  with  the  exist- 
ence of  any  equity  of  redemption.  But 
these  opinions,  or  dicta,  have  been  met 
by  a  series  of  adjudications,  which  as- 
sume the  law  to  be  otherwise,  and  that 
the  Registry  Acts  related  only  to  trans- 
actions between  vendor  and  vendee,  and 
to  cases  of  real  ownership  ;  and  that  an 
equitable  interest  in  a  ship  might  exist 
by  operation  of  law,  and  by  the  contract 
of  the  parties,  distinct  IVom  the  legal 
estate :  and  that  notwithstanding  the 
positive  and  absolute  terms  of  the  in- 
dorsement upon  the  certificate  of  re- 


gister, a  mortgage  of  a  ship  is  good  and 
valid  according  to  the  law  as  it  existed 
before  the  Registry  Acts,  provided  the 
requisites  of  the  statutes  be  complied 
with.  Mair  v.  Gletmie,  4  M.  &  S.  240 ; 
Robinson  v.  Macdonnell,  5  lb.  228  ;  Hay 
Y.  Fair  bairn,  2  B.  &  A.  193;  Monkhouse 
V.  Hay,  2  B.  &  B.  1 14.  The  opinion  of 
Sir  Thomas  Plumer  in  Thompson  v. 
Smith,  1  Madd.  Ch.  Rep.  395,  contained 
a  very  clear  and  masterly  vindication  of 
the  validity  of  the  mortgage  of  a  ship 
consistently  with  the  preservation  of  the 
forms  of  the  Registry  Acts,'*  3  Kent 
Comm.  147.  Under  the  M.  S.  Act,  1854, 
it  is  expressly  provided,  that  registered 
mortgagees  are,  notwithstanding  notice, 
to  rank  according  to  the  priority  of  the 
registration  of  their  securities.  See  sect. 
69. 

(i)  See8&  9  Vict. 0.89,8.45.  Under 
this  statute,  the  same  form  of  transfer 
might  be  used  in  the  case  of  a  mortgage 
as  in  that  of  a  sale,  a  statement  being 
added  to  the  entry  in  the  book  of  regis- 
try, and  also  to  the  indorsement  on  the 
certificate  of  registry,  that  the  transfer 
was  made  only  by  way  of  mortgage. 

(Ar)  See  Davenport  v.  Whit  more,  2  Myl. 
&  C.  177  ;  Lang  ton  v.  Horton,  5  Beav. 
9  ;  Follett  v.  Delaney,  2  De  G.  &  S.  235. 
In  Hughes  v.  Morris,  2  De  G.,  Mac.  8c 
Gor.  349,  the  Court  of  Appeal  in  Chan- 
cery approved  of  these  decisions,  and 
declined  to  enforce  the  specific  perform- 
ance of  a  contract  for  sale  of  shares  in 
a  ship,  although  it  did  not  afiect  to 
transfer  the  shares,  but  was  only  execu- 
tory. And  see  Duncan  v.  Tindal,  13 
C.  B.  258. 
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the  act(/).  Subject,  however,  to  these  provisions,  there  is 
Dothing  in  the  statute  to  prevent  an  equitable  title  to  a  ship  from 
being  acquired  smd  dealt  with  as  in  the  case  of  other  chattels. 

The  statutory  provisions  now  in  force  with  respect  to  mort- 
gages are  as  follows : — 

The  Merchant  Shipping  Act,  1854,  enacts,  by  sect.  66,  that 
a  registered  ship  or  share  may  be  made  a  security  for  a  loan  or 
other  valuable  consideration.  The  instrument  creating  such 
security,  which  is  termed  in  the  act  a  "  mortgage,"  must  be  in  a 
form  prescribed  by  the  act  (m),  or  as  near  thereto  as  circum- 
stances permit ;  and  on  its  production  the  registrar  of  the  port 
at  which  the  ship  is  registered  must  record  it  in  the  register 
book. 

By  sect,  67,  every  mortgage  must  be  recorded  by  the  regis- 
trar in  the  order  of  time  in  which  it  is  produced  to  him  for  that 
purpose ;  and  he  must,  by  memorandum  under  his  hand,  notify 
on  the  instrument  of  mortgage  that  it  has  been  recorded  by  him, 
stating  the  date  and  hour  of  such  record. 

By  sect  68,  whenever  any  registered  mortgage  has  been  dis- 
chaiged,  the  registrar  must,  on  the  production  of  the  mortgage 
deed,  with  a  receipt  for  the  mortgaged  money  indorsed  thereon, 
duly  signed  and  attested,  make  an  entry  in  the  register  book  to 
the  effect  that  the  mortgage  has  been  discharged.  Upon  this 
entry  being  made,  the  estate,  if  any,  which  passed  to  the  mort- 
gagee vests  in  the  same  person  or  persons  in  whom  the  same 
would,  having  r^ard  to  intervening  acts  and  circumstances, 
have  vested  if  no  such  mortgage  had  ever  been  made. 

By  sect  69,  if  there  is  more  than  one  mortgage  registered  of  Priority  of 
the  same  ship  or  share,  the  mortgagees,  notwithstanding  any  ™**^*fi^"«***- 
express,  implied  or  constructive  notice,  are  entitled  to  priority 
one  over  the  other  according  to  the  date  at  which  each  instru- 
ment is  recorded  in  the  Register  books,  and  not  according  to  the 
date  of  the  instrument  itself  (n). 

Sect.  70  provides,  that  a  mortgagee  shall  not  by  reason  of  his 
mortgage  be  deemed  to  be  the  owner  of  a  ship  or  share,  nor 
shall  the  mortgagor  be  deemed  to  have  ceased  to  be  such  owner, 

(/)  M.  S.  Act,  1854,  8.  43.  18  &  19  Vict.  c.  91,  s.  11,  and  ante,  p. 

(n)  See  Form,  App.  p.ccxix.    If  the  21,  n.  (6). 

prescribed  fonn  is  not  adhered  to,  the  (n)  As  to  the  priority  of  mortgagees 

registrars  are  not  obliged  to  record  the  under  the  system  of  registry  adopted 

mortgage  without  an  express  order  from  before  the  present  act,  see  Ex  parte 

the  Commissioners  of  Customs.      See  Jones,  2  Tyr.  671  ;  S.  C,  2  C.  &  J.  513. 
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except  in  SO  &r  as  may  be  necessary  for  making  the  ship  or 
share  available  as  a  security  for  the  mortgage  debt  (n). 

By  sect.  71,  every  registered  mortgagee  has  power  absolutely 
to  dispose  of  the  ship  or  share  in  respect  of  which  he  is  regis- 
tered, and  to  give  effectual  receipts  for  the  purchase-money.  If, 
however,  there  are  more  persons  than  one  registered  as  mort- 
gagees of  the  same  ship  or  share,  no  subsequent  mortgagee  may, 
except  under  the  order  of  some  Court  capable  of  taking  cogni- 
zance of  such  matters,  sell  it  without  the  concurrence  of  every 
prior  mortgagee. 


Bankruptcy  or 
insolvency  of 
mortgagor. 


By  sect. 72  of  the  Merchant  Shipping  Act,  1864,  a  registered 
mortgage  of  any  ship  or  share  is  not  aflPected  by  any  act  of 
bankruptcy  committed  by  the  mortgagor  after  the  date  of  the 
record  of  the  mortgage,  notwithstanding  the  mortgs^r  at  the 
time  of  his  becoming  bankrupt  may  have  in  his  possession  and 
disposition  and  be  reputed  owner  of  the  ship  or  share  thereof. 
The  mortgage  is  also  to  be  preferred  to  any  right,  claim  or 
interest  in  the  ship  or  any  share  thereof  which  may  belong  to 
the  assignees  of  the  bankrupt. 

Mortgages,  when  duly  registered,  were  expressly  excepted 
from  the  effect  of  the  reputed  ownership  clauses  contained  in 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  72,  and  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict,  c  106,  s.  126  (o),  continues 
the  exception.  Similar  provisions  are  also  contained  in  the  In- 
solvent Act,  1  &  2  Vict.  c.  110,  s.  67. 


Transfer  of 
mortgages. 


By  sect.  73  of  the  Merchant  Shipping  Act,  1864,  a  registered 
mortgage  of  a  ship  or  share  may  be  transferred  to  any  person. 
The  instrument  creating  the  transfer  must  be  in  a  form  specified 
by  the  act  (p),  and  on  its  production  the  registrar  must  enter  in 
the  register  book  the  name  of  the  transferee  as  mortgagee  of  the 
ship  or  shares  therein  mentioned,  and  by  memorandum  under 


(n)  The  effect  of  this  section  is,  not 
to  limit  the  common  law  rights  of  a 
mor^^affee,  but  to  protect  him  against 
claims  tor  which  he  might  otherwise  be 
liable  as  owner  in  possession.  Dickinson 
V.  Kitchen,  8  £.  &  B.  789. 

(o)  See  Robimon  v.  McDonnell,  5  M. 
&  S.  228 ;  Hay  v.  Fairbairn,  2  B.  &  A. 
198  ;  S.  C,  in  error,  2  B.  &  B.  1 14 ;  Ex 
parte  Bums,  1  Jac.  &  W.  378 ;  Kirkley 
V.  Hodgson,  1  B.  &  C.  588,  which  were 
decided  upon  the  repealed  Bankrupt 


Acts.  In  Campbell  v.  Thampsm,  2  Hare, 
140,  where  a  mortgagee  had  omitted  to 
procure  an  indorsement  within  thirty 
days  after  the  return  of  the  vessel^  and 
the  owner  had  subsequently  become 
bankrupt,  it  was  decided  that  the  former 
had  no  equity  distinct  from  his  legal 
rights  to  restrain  the  sale  of  the  ship  by 
the  assignee.  See  also  Douglas  v.Russeltf 
4  Sim.  524. 
{p)  See  Form,  App.  p.  ccxix. 
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his  hand  record  on  the  instrument  of  transfer  that  the  same  has 
been  recorded  by  him,  stating  the  date  and  hour  of  such  record. 

By  sect  74,  if  the  interest  of  any  mortgagee  in  a  ship  or 
share  becomes  transmitted  in  consequence  of  death,  bankruptcy 
or  insolvency,  or  in  consequence  of  the  marriage  of  a  female 
mortgagee,  or  by  any  lawful  means  other  than  by  a  transfer  ac- 
cording to  the  provisions  of  the  act,  the  transmission  must  be 
authenticated  by  a  declaration  of  the  person  to  whom  such  in- 
terest has  been  transmitted,  made  in  the  specified  form  (g),  and 
containing  a  statement  describing  the  manner  in  which  and  the 
party  to  whom  such  property  has  been  transmitted.  This  de- 
claration must  be  made  and  subscribed,  if  the  declarant  resides 
^  or  within  five  miles  of  the  custom  house  of  the  port  of  regis- 
try, in  the  presence  of  the  registrar,  but  if  beyond  that  distance 
in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace, 
and  must  be  accompanied  by  the  same  evidence  as  is  required 
to  authenticate  a  corresponding  transmission  of  property  from 
one  registered  owner  to  another  (r). 

By  sect.  76,  the  registrar,  upon  the  receipt  of  this  declaration 
and  the  production  of  the  evidence,  must  enter  the  name  of  the 
person  or  persons  entitled  under  such  transmission  in  the  regis- 
ter book  as  mortgagee  or  mortgagees  of  the  ship  or  share  in 
respect  of  which  such  transmission  has  taken  place. 

The  mortgagee,  having  only  a  limited  interest  in  the  ship, 
cannot  on  his  own  account  insure  for  an  amount  beyond  that 
interest  (s).  He  is  entitled  to  freight  accruing  subsequently  to 
the  mortgage,  if  he  takes  possession  of  the  vessel  during  the 
voyage  (0,  but  not  otherwise  (m).  Where  a  mortgagee  took  with 
notice  of  a  charter-party  entered  into  by  the  mortgagor,  the 
Lords  Justices  granted  an  injunction,  restraining  the  mortgagee 
from  exercising  a  power  of  sale  in  such  a  manner  as  to  interfere 
with  the  rights  of  the  charterer  (x). 

The  judgment  creditor  of  a  mortgagor,  who  is  the  registered 
owner  of  a  ship,  cannot  take  her  in  execution  as  against  the 

(q)  See  Fonn,  App.,   pp.  ccxxv—  J.  529.     See  also  Brown  ▼.  North,  8 

cczxriL  Exch.  1,  where  the  ship,  w\th  all  her 

(r)  See  ante,  p.  22.  freight  and  earnings,  was  mortgaged,  and 

(s)  Irving  v.  Rtchardton,  2  B.  &  Ad.  Alexander  v.  Simms,  5  De  G.,  M.  &  G.  57. 

193.     The  mortgagor  has  an  insurable  (n)  Gardner  v.  Cazenove,  1   H.  &  N. 

interest  to  the  extent  of  the  full  value.  423  ;  Langton  v.  Morton,  5  Beav.  22. 

JUtou  V.  Campbell,  4  Brown  P.  C.  476.  («)  De  Mattos  v.  Gibson,   28   L.  J., 

(<)  Z)ean  ▼.  JfcGAte,  4  Bing.  45 ;  Kert-  Chanc.  165.     The  injunction  was  dis- 

tntf  ▼.  BUhop,  2  Tyr.  602 ;  S,  C,  2  C.  &  solved  at  the  hearing. 
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mortgagee,  for  this  would  defeat  the  right  of  the  mortgagee  to 
make  the  ship  available  as  a  security  for  his  debt  (y). 

Deposit  of  ccr-  It  only  remains  to  add  that  the  provisions  of  the  Registry 
Acts  do  not  apply  to  a  mere  deposit  of  the  certificate  to  secure 
advances,  so  as  to  prevent  a  person  with  whom  it  has  been 
pledged  from  having  a  lien  upon  it  (z). 

Certificates  of  We  have  already  mentioned  the  powers  conferred  by  the 
origage.  Merchant  Shipping  Act,  1854,  with  reference  to  certificates  of 
sale  (a).  Powers  in  many  respects  similar,  but  which  may  be 
exercised  not  only  with  respect  to  the  whole  ship,  but  also  with 
respect  to  any  share,  are  also  given  by  the  statute  in  cases  of 
mortgage. 

Sect.  76  provides  for  the  granting  by  the  registrars  of  certifi- 
cates of  mortgage  to  any  registered  owner  desirous  of  disposing 
of  his  interest  at  any  place  out  of  the  country  or  possession 
where  the  ship  is  registered,  in  the  same  way  and  upon  the  same 
particulars  being  furnished  as  in  cases  of  intended  sale  (6).  In 
cases  of  mortgage,  however,  the  maximum  amount  of  the  charge 
to  be  created  must,  if  fixed,  be  stated. 

By  sect.  79,  the  certificates  of  mortgage  must  be  in  a  form 
given  by  the  statute  (c),  and  by  sect.  80,  the  following  ndes  are 
laid  down  with  respect  to  them  by  the  statute : — 

(1.)  The  power  must  be  exercised  in  conformity  with  the 

directions  contained  in  the  certificate. 
(2.)  A  record  of  every  mortgage  made  under  it  must  be  in- 
dorsed on  it  by  a  registrar  or  British  consular  officer. 
(3.)  No  mortgage  bond  Jide  made  under  it  can  be  impeached 
by  reason  of  the  person  by  whom  the  power  was  given 
.  dying  before  the  making  of  the  mortgage. 
(4.)  Whenever  the  certificate  contains  a  specification  of  the 
place  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which  the  power  is  to  be  exercised,  no 
mortgage  bond  Jide  made  to  a  mortgagee  without  notice 
can  be  impeached  by  reason  of  the  bankruptcy  or  insol- 
vency of  the  person  by  whom  the  power  was  given. 

(y)  Dickinson  v.  Kitchen,  8  E.  &  B.  Batters^  1  K.  &  J.  242. 

789.  (a)  Antey  p.  26. 

(t)  Meitaer  v.  AtkiM,  b  Taunt.  381  ;  (6)  Ante,  p.  26. 

Bowen  v.  Fox,  10  B.  &  C.  41 ;  Clarke  v.  (c)  See  Form,  App.  p.  ccxxiii. 
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(5.)  Every  mortgage  registered  on  the  certificate  in  the  manner 
required  by  the  act  has  priority  over  all  mortgages  of  the 
same  ship  or  share  created  subsequently  to  the  date  of 
the  entry  of  the  certificate  in  the  register  book ;  and  if 
there  be  more  mortg-ages  than  one  so  indorsed,  the  mort- 
gagees claiming  under  them  are  entitled  to  priority  ac- 
cording to  the  date  at  which  a  record  of  each  instrument 
is  indorsed  on  the  certificate,  and  not  according  to  the 
date  of  the  instrument  creating  the  mortgage,  notwith- 
standing any  express,  implied  or  constmctive  notice. 

(6.)  Subject  to  these  rules,  every  mortgagee  whose  mortgs^e 
is  registered  on  the  certificate  has  the  same  rights  and 
powers,  and  is  subject  to  the  same  liabilities,  as  if  his 
mortgage  had  been  registered  in  the  register  book  instead 
of  on  the  certificate. 

(7.)  The  discharge  of  any  mortgage  registered  on  the  certifi- 
cate may  be  indorsed  on  it  by  any  registrar  or  British 
consular  officer,  upon  the  production  of  such  evidence  as 
is  required  by  the  act  to  be  produced  to  the  registrar  on 
the  entry  of  the  discharge  of  a  mortgage  in  the  register 
book ;  and  when  this  is  done,  the  estate,  which  passed 
to  the  mortgagee,  vests  in  the  same  person  in  whom  it 
would  have  vested  if  no  mortgage  had  been  made. 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the 
registrar  by  whom  it  was  granted,  he  must,  after  recording 
in  the  register  book,  in  such  manner  as  to  preserve  its 
priority,  any  unsatisfied  mortgage  registered  on  it,  cancel 
it,  and  enter  the  fact  of  the  cancellation  in  the  register 
book;  and  every  certificate  so  cancelled  is  void  to  all 
intents  (d). 

Title  by  capture  occurs  when  the  vessel  of  a  foreign  enemy  is  Capture. 
taken  in  time  of  war,  by  a  ship  belonging  to  a  hostile  country  (c), 
and  is  condemned  by  a  competent  Court  (/). 

(d)  It  is  important  to  bear  in  mind  tute,  on  owners  of  ships  and  shares. 
that,  by  sect.  100  of  the  M.  S.  Act,  (e)  fViUon  v.  Forster,  6  Taunt  25. 

1854,  all  persons  beneficially  interested  (/)  Molloy,  B.  1,  c  2  and  3 ;  Jssie- 

(otherwise  than  by  way  of  mortgage)  in  vedo  v.  Cambridge^  10  Mod.  77;  Bynk- 

any  ship  or  share  which  is  registered  in  ershoek  Qusst.  PubL  Juris,  L.  1,  c.  4, 

the  name  of  another  person,  are  made  Lyons  Edit.  1767 ;  see  also  per  Lord 

liable  to  the  pecuniary  penalties  im-  Mansfield  in  Goss  v.  JVilhers,  2  Burr, 

posed  by  ^e  statute  or  any  other  sta-  690. 
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Pirates,  who  have  been  styled  hostes  humani  generis,  are  not 
recognized  by  the  law  of  nations  as  enemies,  so  as  to  entitle 
them  to  the  right  of  capture  {g),  and  if  ships  or  goods  taken  by 
them  should  be  brought  into  a  port  of  this  country,  they  ought 
to  be  returned  to  the  owner  (A).  The  vessels,  however,  of  any 
established  government  cannot  be  treated  as  pirates  {i). 

Capture  is  usually  made  by  a  Queen's  ship,  or  by  a  merchant 
vessel  having  letters  of  marque  (A),  from  the  sovereign,  or  fight- 
ing, in  self-defence.  It  has  been  doubted  whether  a  private 
vessel  uncommissioned  may  capture  the  ships  of  an  enemy  (/) ; 
the  better  opinion  seems  to  be,  that  uncommissioned  vessels  of 
a  belligerent  state,  although  they  can  acquire  no  private  property 
in  hostile  ships,  may  at  all  times  capture  them,  without  being 
deemed  by  the  law  of  nations  to  be  pirates  (m).  Such  seizures 
are,  however,  unusual ;  owners  of  vessels  intended  for  such  ser- 
vice, ordinarily  procuring  letters  of  marque  from  their  govern- 
ment. 


perty  in  prizes 
belon 


jlonga. 


To  whom  pro-  The  property  in  vessels  or  cargoes  taken  as  prizes  belongs  to 
the  state,  and  no  subject  can  have  any  interest  in  them,  except 
by  statute,  or  under  a  grant  from  the  Crown  (n).  The  distribu- 
tion of  the  property  in  captured  vessels  taken,  either  by  a 
Queen's  ship  or  by  a  private  vessel  of  this  country,  acting  under 
letters  of  marque,  was  made  during  the  French  war  the  subject 


(g)  Grotius  de  Jure  Belli  ac  Pacis, 
lib.  3,  c.  9,  8.  16  ;  Molloy,  B.  1,  c.  4-. 

(/»)  27  Edw.  3,  Stat  2,  c  13  ;  Jenk. 
Cent.  165  ;  MoUoy,  B.  1,  c.  4,  8.  22. 
See  also  the  13  &  14  Vict.  q.  26,  by 
which  jurisdiction  is  given  to  the  Court 
of  Admiralty  to  adjudicate  on  questions 
arising  from  engagements  with  pirates 
by  Queen's  ships,  or  ships  of  war  be- 
longing to  the  East  India  Company, 
and  to  restore  to  the  owners,  on  pay- 
ment  of  salvage,  property  re-taken  from 
pirates. 

(t)  Molloy,  B.  1,  c.  4,  8.  4;  Tlte  He- 
lena, 4  Rob.  3. 

(k)  These  are  extraordinary  commis- 
sions issued,  either  in  time  of  open  war, 
or  in  time  of  peace  after  all  attempts  to 
procure  legal  redress  have  failed,  by  the 
Lords  of  the  Admiralty,  or  the  vice-ad- 
mirals of  a  distant  province,  to  the  com- 
manders  of  merchant  ships  authprizing 
reprisals,  for  reparation  of  the  damages 
sustained  by  them  through  enemies  at 


sea;  they  are  either  special,  to  make 
reparation  to  individuals,  or  general 
when  issued  by  the  government  of  one 
state  against  all  the  subjects  of  another. 
See  1  Beawes,  311  ;  1  Black.  Com.  258. 
An  interesting  account  of  the  extent  to 
which  this  practice  was  formerly  car- 
ried will  be  found  in  Hallam's  Middle 
Ages,  vol.  2,  pp.  396-7. 

(/)  1  Kent.  Com.  96;  Lord  Hale's 
Treatise  concerning  the  Customs;  Harg. 
Law  Tracts,  245. 

(m)  1  Kent  Com.  96. 

(«)  See  VattePs  Law  of  Nations,  bk. 
3,  c.  15,  s.  229;  1  Blackst.  Com.  by 
Christian,  259,  note ;  the  judgment  of 
Lord  Stowell  in  The  EUebe,  5  Rob.  182, 
and  the  judgment  of  Sir  John  Nichol 
in  The  Thetit,  3  Hagg.  231.  It  would 
seem  that  by  the  common  law  goods 
taken  from  an  enemy  belonged  to  the 
captor.  Finch's  Law,  28, 178 ;  12  Mod, 
135;  1  Wils.213. 
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of  legislative  enactments  (o) ;  and  during  the  'recent  war  with 
Rossia,  "The  Prize  Act,  Russia,  1864"  (17  Vict.  c.  18),  was 
passed  for  the  regulation  of  rights  of  prize  and  capture.  This 
act  expired  with  the  war(p). 

A  far  more  important  branch  of  this  subject  is  the  law  and  Coademnadon. 
practice  of  condemnation,  inasmuch  as  in  time  of  peace,  a  tide 
to  Yessels  may  be  acquired  by  purchase  in  the  ordinary  course 
of  business,  the  validity  of  which  depends  upon  a  previous  legal 
condemnation,  an  official  copy  of  which  is  required  for  the  pur- 
pose of  r^stering  as  a  British  ship  (q).  It  has  been  said,  how- 
ever, that  no  tiUe  to  a  captured  British  ship  can  be  acquired  by 
a  subject  of  this  country,  although  the  sale  to  him  is  subsequent 
to  a  legal  condemnation  by  a  foreign  Court  (r). 

The  proceedings  in  cases  of  prize  being  in  rem,  the  proper  By  what  Court 
tribunal  to  condemn  a  captured  vessel  is  the  Admiralty  Court 
of  the  country  of  the  captor,  acting  in  that  country  (s).  And 
by  the  law  of  nations  a  prize  cannot  be  legally  condemned  by  a 
consul,  or  other  minister  of  the  captor's  country  in  the  port  of  a 
neutral  state  to  which  she  has  been  taken  (t). 

A  further  consequence  of  these  proceedings  being  in  rem  In  what  place. 
which  is  stated  by  the  writers  on  civil  law,  and  admitted  by 
most  of  the  Admiralty  Courts  in  Europe  is,  that  at  the  time  of 
the  condemnation  the  prize  must  be  infra  prcesidia,  that  is, 
within  the  dominion  of  the  captor's  coimtry.  The  English 
Court  of  Admiralty,  however,  whilst  recognizing  this  principle 
in  theory,  has,  by  its  practice,  adopted  a  different  rule,  holding 
that  a  prize  taken  by  a  British  subject  may  be  condemned  by 

M  The  statutes  relating  to  prizes  Burr.  694 ;  Nostra  Senora  de  los  Jngelot, 

and  prize  agents  wiU  be  found  collected  3  Rob.  287  ;  M.  S.  Act,  1854,  s.  40. 
in    Fritchard's   Admiralty   Digest,   tit.         (r)  Per  Lord  Eldon  in  Woodward  v. 

"Prize:"    the  last  general  act  during  Larkin,  3  Esp.  288.     By  the  17  Vict, 

the  French  war  was  the  55  Geo.  3,  c.  c.  18,  ss.  42,  43,  the  ransoming,  or  en- 

160,  which  expired  with  that  war.  terin^  into  any  contract  to  ransom,  by 

( p)  See  also  the  17  Vict  c  19.  The  English  subjects,  of  any  ship  or  goods 
rules  by  which  the  rights  of  England  belonging  to  snch  subjects,  and  cap- 
and  France,  as  allies,  were  defined  in  tured  by  the  enemy,  was  expressly  pro- 
cases  of  this  description  will  be  found  hibited. 

in  the  17  Vict,  c  18,  s.  5,  and  the  con-         («)  Molloy,  B.  1,  c.  2,  s.  21 ;  per  Lord 

▼ention  between  the  two  countries,  dated  Stowell,  The  Flad  Oyen^  1  Rob.  139. 
10th  May,  1854.  (/)  The  Flad  Oyen,  vhitup.;  The  Kier- 

(q}  TkermoUn  y.  Sands,  Carth.  428;  Ugliett,  3  Rob.  96;  Havelock  v.  Rock- 
ier Lord  Mansfield,  Goss  v.  Withers,  2  wood,  8  T.  R.  268. 
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the  Court  of  Admiralty  in  this  country,  although  she  is  in  a 
neutral  port  at  the  time  of  the  sentence ;  and  in  accordance  with 
the  rule,  that  in  the  conduct  of  war  that  must  be  held  to  be 
lawful  in  your  enemy  which  is  practised  by  yourself,  similar 
condemnations  by  a  foreign  Court  of  Admiralty  have  been  up- 
held here(M). 

For  purposes  of  condemnation  ports  belonging  to  allies  are 
considered  as  ports  belonging  to  the  belligerent  country  to 
which  they  are  allied,  so  that  a  sentence  by  a  consul  of  the 
captor's  country  given  in  the  country  of  an  ally,  to  a  port  of 
which  the  vessel  has  been  taken,  is  valid  (x). 

The  Admiralty  Court  of  Prizes  alone  has  jurisdiction,  not 
only  over  the  question  of  prize,  but  also  over  all  its  consequences 
with  respect  to  freight,  cargo,  and  the  like ;  and  wherever  such 
questions  arise,  the  Courts  of  Common  Law  are  guided  by  its 
decisions  (y). 

When,  by  condemnation,  a  complete  title  has  vested  in  the 
captor,  the  property  in  the  prize  relates  back  to  the  time  of  the 


(»)  The  Heinrich  and  Maria,  4  Rob. 
43 ;  S.  C,  affinned  in  Court  of  Appeals, 
6  Rob.  138,  note  (a) ;  The  Comet,  5  Rob. 
285 ;  The  Victoria,  Edw.  97.  In  Ame- 
rica this  question  has  been  argued  on 
principle,  and  the  Supreme  Court  of  the 
United  States  has  held  that  a  condem- 
nation of  prize  property  whilst  lying  in 
a  neutral  port,  or  in  the  port  of  an  ally, 
is  valid,  and  may  be  rightfully  proceeded 
in  by  the  Courts  of  the  captors.  See 
a  note  by  Mr.  Justice  Story  to  the  Ame- 
rican edition  of  Abbott  on  Shipping, 
p.  16. 

(«)  The  Christopher,  2  Rob.  209,  per 
Lord  Stowell,  3  Rob.  99 ;  Oddy  y.  Bwill, 
2  East,  473. 

(y)  Hughes  v.  Cornelius,  2  Show.  232, 
**  for  otherwise,"  as  is  quaintly  said  in 
that  case,  "  the  merchants  would  be  in 
pleasant  condition;"  Tompson  v.  Smith, 
Sid.  320;  Le  Caux  v.  Eden,  2  Doug. 
594;  Mitchell  y.  Rodney,  2  Br.  P.  C.  423 
(1783);  Smart  v.  Wolfe,  3  T.  R.  823; 
Oddy  V.  Bovill,  uhi  sup.  See  also  Faith 
V.  Pearson,  Holt,  N.  P.  C.  Ill ;  6  Taunt. 
438,  where  a  ship  was  seized  as  prize 
by  a  commander  of  a  kingr*s  ship,  and 
afterwards  released,  and  it  was  held 
that  no  action  at  law  could  be  main- 
tained. An  elaborate  account,  by  Lord 
Mansfield,  of  the  origin,  history  and 
practice  of  the  Admiralty  Prize  Court 


will  be  found  in  Lindo  v.  Rodney,  2 
Doug.  613,  note.  The  sentence  of  a 
foreign  Court  of  Admiralty  of  competent 
jurisdiction  is  binding  in  this  country, 
and,  being  in  rem,  binds  not  only  the 
parties,  but  is  conclusive  against  all  the 
world,  as  to  the  existence  of  the  grounds 
on  which  it  professes  to  decide ;  and  if 
the  sentence  is  general  it  is  final  as  to 
the  point  decided;  but  if  the  sentence 
itself  professes  to  be  made  on  particular 
grounds  which  are  set  forth,  and  which 
do  not  appear  to  warrant  the  condem- 
nation, or  if  the  judgment  appears  on 
the  face  of  it  to  be  contrary  to  natural 
justice,  or  to  the  law  of  nations,  the 
Courts  of  this  country  will  not  hold 
themselves  bound  by  it;  Bemardi  v. 
Mottewc,  2  Doug.  574;  Baring  v.  Clog- 
gett,  3  B.  &  P.  201 ;  Pollard  v.  Bell,  8 
T.  R.  434;  Bolton  v.  Gladstone,  5  East, 
155 ;  S,  C.  affirmed  in  error,  2  Taunt. 
85.  See  also  Don  v.  Lippman,  5  CI.  & 
Fin.  1 ;  Henderson  v.  Henderson,  6  Q.  B. 
288;  Williams  v.  Armroyd,  7  Cranch 
(Amer.),  423,  and  a  learned  note  on 
this  subject,  2  Smith's  L.  C.  639,4th  ed., 
also  Story's  Conflict  of  Laws,  c.  15.  As 
to  the  efl^ct  of  condemnation  by  foreign 
Admiralty  Courts  upon  a  warranty  of 
neutrality,  see  post,  Chap.  VII.,  In- 
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capture  (z),  and,  consequently,  an  assignment  by  the  captor  in 
the  mean  time  is  yalid  {a). 

In  order  to  entitle  a  captured  vessel  to  the  privileges  of  a  Registry  after 
British  ship  she  must  be  registered,  and,  as  in  this  case,  no  ^°"  emnatioiu 
builder's  certificate  can  be  obtained,  the  owner  must  produce  an 
official  copy  of  the  condemnation  of  tlie  ship,  and  must  state  in 
the  declaration  of  ownership  the  time,  place  and  Court  at  and 
by  which  she  was  condemned  {b), 

(»)  Stevens  ▼.  Bagwell,  15  Ves.  139.  (a)  Morrough  v.  Comyns,  1  WiU.  211 ; 

Am  to  the  consequences  of  restitution  Alexander  v.  Duke  of  Wellington,  2  Russ. 

when  a  vessel  has  been  wrongfully  cap-  &  M.  35. 

tured,  see  Schachl  v.  Otter  {The  Ostsee),  {b)  M.  S.  Act,  1854,  secte.  88  and 

9  Moore,  P.  C.  150.  40,  and  ante,  p.  10. 
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Having  described  the  various  modes  of  acquiring  and  per- 
fecting a  title  to  ships,  we  will  now  consider  the  evidence  of 
ownership,  and  the  duties  and  liabilities  of  owners,  as  between 
themselves  and  as  regards  others. 
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Possession  is,  as  we  have  seeuy  primd  fade  evidence  of  owner-  Proof  of 
ship  (a).     Under  the  earlier  statutes  relating  to  the  registration  ^^^^^^^^' 
of  shipSy  which  did  not  provide  that  the  certificate  of  registry 
should  be  evidence  of  the  matters  recited  in  it,  the  certificate 
alone  was  not  even  primd  facie  evidence  of  ownership.     It  was 
necessary  to  show  that  the  party  sought  to  be  chained  had 
either  assented  to,  or  adopted  the  entry  (&).     Acting  upon  the 
same  principle,  the  Courts  held  that  proof  of  the  execution  of 
a  bill  of  sale  was  not  sufficient  to  charge  the  alleged  purchaser,    ' 
as  owner,  unless  his  assent  was  shown  (c). 

The  later  statutes  have,  however,  made  a  difference  with 
respect  to  the  effect  of  the  certificate  of  registry  as  evidence  of 
ownership.  The  Registry  Act  of  1845,  the  8  &  9  Vict.  c.  89, 
which  is  now  repealed,  contained  provisions  simplifying  the 
formal  proof  of  ownership  and  making  copies  of  the  registers 
evidence  without  the  production  of  the  originals ;  and  the  Law 
of  Evidence  Amendment  Act,  the  14  &  16  Vict.  c.  99,  which  is 
still  in  force,  provided,  by  sect.  12,  that  registers,  and  copies 
thereof,  and  certificates  of  registry,  granted  under  the  acts  then 
in  force  relating  to  the  registry  of  British  ships,  purporting  to 
be  signed  as  required  by  law,  should  be  received  as  prima  fade 
proof  of  all  the  matters  contained. or  recited  in  such  registers  and 
copies,  and  of  all  the  matters  contained  or  recited  in  or  indorsed 
on  such  certificates  of  registry. 

And  now,  by  the  Merchant  Shipping  Act,  1864,  sect.  107, 
every  register  of  or  declaration  made  in  pursuance  of  the 
second  part  of  that  act  in  respect  of  any  British  ship  may  be 
proved  either  by  the-  production  of  the  original,  or  by  an  ex- 
amined copy,  or  by  a  copy  purporting  to  be  certified  under  the 
hand  of  the  registrar  or  other  person  having  the  charge  of 
the  original,  and  shall  be  received  as  prima  fade  proof  of  all 
the  matters  contained  or  recited  in  such  registers  or  copies 
thereof,  and  of  all  the  matters  contained  in  or  indorsed  on  such 
certificates  of  registry  and  purporting  to  be  authenticated  by 
the  signature  of  a  registrar.  The  form  of  certificate  of  registry 
now  in  use  mentions  the  names  of  the  persons  who  are  owners 
at  the  time  of  registration,  and  the  proportions  in  which  they 

(a)  Roberitm  ▼.  French,  4  East,  130 ;  Nisi  Prius  the  rule  was  laid  down  with- 

5&er(^v.Cade^,  2  £sp.  617,  an/e,  p.  20.  out  this  qualification.     See  Stokes  ▼. 

(6)  Pbrie  ▼.  Anderson,  4  Taunt  652  ;  Came,  2  Camp.  889 ;  Cox  v.  Reid,  R.  & 

Fraser  ▼.  Hopkins,  2  ib.  5  ;    Tinkler  y.  M.  190. 

fFa^tok,  14  East,  226.    In  two  cases  at  (c)  Tinkler  v.  JValpole,  ubi  supra. 
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are  interested  (/).  By  sect.  45,  all  subsequent  changes  of  owner- 
ship must  be  indorsed  on  the  certificate  of  registry. 

The  usual  and  proper  mode  of  proving  ownership  is  by  the 
production  of  the  register  or  a  copy,  and  by  evidence  of  acts 
of  ownership  done  by  the  alleged  owner ;  such,  for  instance,  as 
directions  and  interference  with  respect  to  the  employment  and 
concerns  of  the  ship.  It  will  be  useful  to  bear  in  mind,  that  a 
beneficial  ownership  may  often  be  shown  to  exist,  where  no 
legal  ownership  can  be  proved,  and  that  it  frequently  occurs 
that  the  beneficial  and  not  the  legal  owner  is  liable  on  contracts 
made  with  respect  to  the  ship  (g). 


Duties  of 

OWNERS. 


The  first  duty  of  the  owners  of  a  ship  employed  in  the  car- 
riage of  goods  is  to  see  that  at  the  commencement  of  the  voyage 
she  is  in  a  proper  condition  to  perform  it,  and  fit  for  the  em- 
ployment for  which  she  is  offered  to  the  public  or  to  the  char- 
terer. Whether  the  charter-party  expressly  require  it  or  not, 
she  must  be  tight,  staunch  and  strong,  and  properly  furnished 
for  the  voyage  (A).  Sufiicient  stores  must  be  on  board,  and  the 
anchors  and  chain-cables  should  be  of  a  proper  description,  and 
fit  for  service  (£) ;  nor  is  it  any  excuse  for  the  unseaworthiness 
of  the  ship,  that  the  owner  has  been  himself  deceived  by  the 
ship-builder,  or  repairer,  and  is  ignorant  of  the  defect  (A). 

If  a  ship  chartered  for  a  particular  voyage  becomes  unsea- 
worthy  after  the  commencement  of  the  voyage,  it  is  the  duty  of 
the  owner,  as  between  himself  and  the  freighter,  either  to  repair, 
if  he  has  the  opportunity,  or  at  least  not  to  proceed  on  the 
voyage  in  an  unsea worthy  state  (Z). 


Selection  of 
captain,  &c 


A  further  duty  is  the  appointment  of  a  proper  captain  and  crew. 


(/)  See  Form,  App.  p.  ccxiii. 

(g)  See  post,  p.  f>5  et  seq. 

(A)  Lyon  v.  Mells^  5  East,  428  ;  fTed- 
derbum  v.  Bell,  1  Camp.  1  ;  Dale  v. 
Hall,  1  Wilson,  281.  In  Amies  v.  Ste- 
phens, 1  Sir.  128,  Pratt,  C.  J.,  says,  '|  No 
carrier  is  obliged  to  have  a  new  carriage 
every  journey ;  it  is  sufficient  if  he  pro- 
vide one  which  without  any  extraor- 
dinary accident  will  probably  perform 
the  journey."  See  also  Sharp  v.  Grey, 
9  Bing.  457.  The  rule  of  the  American 
and  of  the  Scotch  law  is  similar;  3 
Kent's  Coram.  216;  1  Bell's  Comm. 
550,  4th  ed.   See  Pothier  Charte-Partie, 


pt  1,  sect.  2,  art.  2,  sect  4.  As  to  when 
the  ordinary  statement  in  the  charter- 
party  that  the  ship  is  **  tight,  staunch, 
&c.,"  amounts  to  a  condition  precedent 
to  the  obligations  of  the  charterer.  See 
Thompson  y.Gill^spy,  5  £.  &.  B.  209; 
Tarrabochia  v.  Hiekie,  1  H.  &  N.  183, 
and  post,  Chap.  VI.,  Contract  op  Af- 

FREIOHTMEMT,  Part  I. 

(0  mikU  V.  Geddes,  3  Dow.  57 ;  Mar- 
rison  v.  Douglas,  3  A.  &  £.  402. 

{k)  Holt  on  Shipping,  383;  Sharp  v. 
Grey,  ubi  supra. 

(0  Worms  y.  Storey,  11  Ex.  427. 
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The  owners  are  bound,  not  only  to  the  charterers  and  to  each 
other,  but  also  to  all  whose  life  and  property  may  be  embarked 
in  the  ship,  to  exercise  a  fair  and  impartial  judgment  in  this 
respect,  and  to  select  a  master  and  crew  of  competent  skill  (tw). 
It  was  held,  however,  after  the  passing  of  the  6  &  6  Will.  4, 
C.19,  that  a  ship  was  not  unseaworthy  because  the  crew,  although 
competent  and  sufficient  in  number,  were  not  properly  hired 
under  articles  specifying  the  amount  of  wages,  as  required  by 
that  act(«);  since  the  violation  of  these  provisions,  which  were 
introduced  for  the  benefit  of  the  seamen,  only  subjected  the 
master  to  a  penalty  (o).  Where  a  pilot  is  required,  it  is  the 
duty  of  the  owners  to  take  one  on  board  {p).  They  are  also 
bound  to  receive  on  board  the  cargo  which  they  have  contracted  Receipt  of 
to  carry,  and  to  find  proper  ballast  for  the  ship.  Questions  have  *^^**' 
fi^uently  arisen  as  to  whether  a  freighter  who  has  contracted 
to  load  a  full  cargo,  which  is  to  consist  partly  of  light  and  partly 
of  heavy  goods,  is  bound  to  load  heavy  goods,  which,  by  sup- 
plying the  place  of  ballast,  would  enable  the  ship  to  earn  more 
freight  This  depends  upon  the  intention  of  the  parties,  and 
unless  there  be  some  express  or  implied  stipulation,  or  some 
custom  of  the  trade  to  the  contrary,  the  freighter  may  ship 
what  goods  he  likes,  and  the  shipowners  must  provide  proper 
ballast  (9).  Merchandize  may,  however,  be  taken  on  board  a 
chartered  vessel  as  ballast,  if  it  do  not  occupy  more  space  than 
the  ballast  would  have  done  (r). 

When  the  goods  have  been  loaded,  the  shipowners  are,  as  we  Care  of  cargo. 
shall  see  (s),  bound,  ordinarily,  to  take  the  utmost  care  of  them ; 

(m)  Card  ▼.  Hapet  2  B.  &  C.  674  ;  Law  the  usage.     See  the  observations  in  3 

▼.  HoiUngtuwrth,  7  T.  PL  160 ;  Tait  v.  Kent's  Comm.  287,  and  the  American 

Zeci,  14  East,  481 ;  Forshaw  v.  Chabertf  cases  there  cited.     See  also,  post^  Chap. 

3  B.  &  B.  158  ;  Shore  v.  Bentall,  7  B.  &  VII.,  Insurance. 

C.  798,  note  (6);  and  the  judgment  in  (n)  This  act  was  repealed  by  the  7  & 

DUon  V.  Sadler,  5  M.  &  W.  414 ;  Clifford  8  Vict  c.  1 12,  which  statute  was  itself 

▼.  Hunter,  M.  &  M.  103 ;  S.  C,  3  C.  &  repealed  by  the  Merchant  Shipping  Re- 

P.  16.    The  precise  point,  which  was  peal  Act,  1854. 

decided  in   the    last  -  mentioned  case,  ( o)  Redmond  v.  Smith,  7   M.  &   Gr. 

namely,  that  on  a  voyage  from  India  to  457. 

England  there  must  be  on  board  a  mate  (p)  Post,  Chap.  V.,  Pilot. 

competent  by  his  skill  in  navigation,  to  (q)  Moorsom  v.  Page,  4  Camp.   103; 

fake  the  command,  in  case  of  the  acci-  Cockburn  v.  Alexander,  6  C.  B.  791,  and 

dental  removal  of  the  master,  has  been  post,  Chap.  VI^    Contract    of  Af- 

discussed  in  the  American  Courts,  and  freiohtment. 

doubto  have  been  expressed  as  to  its  (r)  Towse  v.  Henderson,  ^  Ex.  S90, 

correctness.    This  rule  has  been  said  to  (s)  See  post,  Chap.  VI.,  Contract 

be  oppressive,  and  to  be  contradicted  by  of  Affreightment. 
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Commence- 
ment  of 
▼oyage. 


but  this  liability  may  be  narrowed  by  the  terms  of  the  par- 
ticular contract  under  which  they  are  carried,  and  is  also  in 
many  cases  removed  by  statute. 

Where  a  general  ship  is  advertised  for  a  particular  voyage, 
it  is  the  duty  of  the  owners,  if  her  destination  is  altered,  to  give 
specific  notice  of  the  change  to  all  those  who  afterwards  ship 
goods  on  board  (t) ;  and  it  is  a  general  rule,  even  where  there  is 
no  express  agreement  as  t6  time,  that  there  must  be  no  unreason- 
able or  unusual  delay  in  the  commencement  of  the  voyi^e. 

The  duties  of  owners  with  respect  to  the  carriage  of  pas- 
sengers will  be  mentioned  in  a  subsequent  chapter  (u). 


At  common 
law. 


Liability  OF       At  common  law,  shipowners,  like  other  common  carriers, 

OWNERS  FOR  •  ■%  i*     i  i  l      />  i  i 

LOSS  OR  DA-     w^^^  msurers,  and  were  liable  as  such  for  any  loss  or  damage 
MAGE  TO  to  ffoods  intrusted  to  them,  unless  it  was  occasioned  by  the  act 

GOODS  AND  /.^       1     /  I  '    1      1        Ti  n    ■*        XT'        J 

FOR  PERSONAL  ot  (jod,  (such  as  storms,  tempests  and  the  hke,)  or  of  the  Kmg  s 
INJURIES,  &c.  enemies.  They  were  also  liable  for  damage  done  by  their  ser- 
vants acting  within  the  scope  of  their  employment,  and  the  law 
formerly  exacted  a  full  compensation  out  of  all  their  property,  ' 
upon  the  principle  that  persons  undertaking  the  conveyance  of 
goods  are  answerable  for  the  conduct  of  the  persons  whom  they 
employ,  of  whom  the  parties  suffering  damage  know  nodiing, 
and  over  whom  they  have  no  control  (x).  This  general  liability, 
however,  no  longer  exists ;  it  is  not  only  usually  narrowed  by  the 
express  terms  of  the  contract  for  carriage,  but  has  been  mate- 
rially qualified  by  several  acts  of  Parliament. 

Before  we  refer  to  the  Merchant  Shipping  Act,  1854,  which 
is  the  statute  now  in  force  relating  to  this  subject,  it  will  be 


(0  Peel  V.  Price,  4  Camp.  243. 

(tt)  Post,  Chap.  XI.,  Passengers. 

(x)  See  per  Lord  Stowell,  in  The 
Dundee^  I  Hagg.  121.  The  exception 
of  cases  of  vi*  major  allowed  by  the  civil 
law  was  not  recognized  by  the  common 
law.  See  Molloy,  B.  2,  chap.  2,  s.  2. 
In  a  case  in  which  the  damage  to  the 
goods  arose  from  one  of  the  perils  ex- 
cepted in  the  bill  qf  lading,  but  the  expo- 
sure to  that  peril  was  caused  by  the  mode 
in  which  the  ship  was  moored  during 
the  unloading,  it  was  held,  that  the  ship- 
owners were  not  liable  if  they  had  exer- 
cised ordinary  and  reasonable  care.  Laurie 
V.  Douglas,  15  M.  &  W.  746.  Generally 
spe&king,  there  is  no  distinction  between 
a  land  and  a  water  carrier.  See  per 
Buller,  J.,  in  Prop,  qf  Trent  Navigation 


y.  Wood,  3  Esp.  132,  and  the  judgment 
in  Lttveroni  v.  Drury,  8  Ex.  170.  See  as 
to  whether  shipowners  carrying  passen- 
gers beyond  the  seas  are  strictly  com- 
mon carriers.  Bennett  v.  The  Peninsular 
Steam  Boat  Company,  6  C.  B.  775.  The 
fact  that  a  carrier's  terminus  tut  quern  is 
without  the  realm  does  not  relieve  him 
from  the  liabilities  of  a  common  carrier. 
See  Crouch  v.  The  London  and  North- 
western Railway  Company,  14  C.  B.  255. 
The  Carriers  Act,  11  Geo.  4  &  1  Will. 
4,  c.  68,  protects  carriers  who  have  con- 
tracted to  carry  goods  partly  by  land  and 
partly  by  water,  where  the  loss  occurs 
on  the  Jand.  Pianciani  v.  The  London 
and  South- Western  Railway  Company,  18 
C.  B.  226. 
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conrenlent  to  call  attention  shortly  to  the  earlier  acts  which 
limited  the  Uability  of  shipowners,  although  these  are  now  re- 
pealed. 

By  the  7  Geo.  2,  c.  16  (y),  the  liability  of  owners  for  loss  or  under  the 
damage  by  reason  of  the  embezzling,  secreting  or  making  away  ®*^^*®'^  statutes. 
with  by  the  master  or  mariners,  without  their  knowledge  or 
privity,  of  any  goods  or  merchandize,  was  limited  to  the  value 
of  the  ship  and  appurtenances,  and  to  the  full  amount  of  the 
freight. 

This  act,  however,  only  protected  the  owners  in  cases  of  loss 
happening  through  the  acts  of  the  master  or  mariners.  A  sub- 
sequent act,  the  26  Geo.  3,  c.  86,  extended  the  protection  to 
cases  in  which  the  loss  was  not  so  caused,  limiting  the  Uability 
of  the  owners  for  losses  happening  without  their  privity  or 
knowledge,  to  the  value  of  the  ship  and  all  her  appurtenances, 
and  the  full  amount  of  the  freight  due,  or  to  grow  due,  for  the 
voyage  whereon  the  loss  occurred  (z). 

The  last-mentioned  act  also  exempted  the  owners  from  liability 
for  any  loss  or  damage  to  any  goods  taken  on  board  by  reason  of 
fire  on  board  (a) ;  and  protected  both  the  master  and  the  owners 
from  responsibiUty  for  the  loss  or  damage  of  gold,  silver,  watches, 
jewels  or  precious  stones  put  on  board,  by  reason  of  any  robbery, 
embezzlement,  secreting  or  making  away  with  them ;  unless  their 
true  nature  and  value  had  been  inserted  in  the  bill  of  lading,  or 
otherwise  declared  in  writing  by  the  owner  or  shipper  to  the 
master  or  owners  at  the  time  of  the  shipment  (b). 

These  acts,  however,  expressly  reserved  all  remedies  against 
the  master  and  mariners  for  their  own  wrongful  acts  (c). 

Some  years  afterwards  another  act,  the  53  Geo.  3,  c.  169, 
was  passed,  which  further  materially  limited  the  liability  of  ship- 
owners. 

By  this  act,  shipowners  were  protected  from  liability  for  any 
loss  or  damage  arising  by  reason  of  any  act,  neglect,  matter  or 
thing  done,  omitted  or  occasioned  without  their  fault  or  privity, 
happening  to  any  goods,  wares  or  merchandize,  or  other  things 
laden  on  board,  or  to  any  goods,  &c.  on  board  any  other  ship, 

(jr)  This  act  was  passed  in  conse.  BuUer,  J.,  in  Yates  v.  Hall,  1  T.  R.  78. 
quence  of  the  case  of  Boucher  y.  Law^  («)  26  Geo.  3,  c.  86,  s.  1. 

son.  Rep.  temp.  Hardw.  85,  where  the  (a)  lb,  s.  2. 

owners  were  held  liable  for  the  loss  of  (b)  lb,  s.  3. 

goods  through  the  negligence  or  em-  (c)  7  Geo.  2,  c.  15,  a.  4 ;  26  Geow  S, 

bezzlement  of  the  master.     See  per  c  86,  s.  5, 
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or  to  any  other  ship,  further  than  the  value  of  the  ship,  and  of 
the  freight  due,  or  growing  due,  for  the  voyage  in  prosecution, 
or  contracted  for  at  the  time  of  the  loss  (rf).  It  was  provided 
by  this  act  that  the  value  of  the  carriage  of  any  goods  belonging 
to  the  owners,  and  the  hire  due  or  to  grow  due  under  any  con- 
tract (except,  in  the  case  of  ships  hired  for  time,  hire  which  did 
not  begin  to  be  earned  until  the  expiration  of  six  calendar 
months  after  the  loss),  should  be  considered  as  freight  for  the 
purposes  of  this  act,  and  of  the  two  earlier  acts  which  are  men- 
tioned above  (e). 


Under  the 
Merchant 
Shipping  Act, 
1854. 


For  fire. 


For  robbery, 
&c. 


All  these  acts  are,  however,  repealed  (/),  and  the  statute 
which  now  regulates  the  liability  of  shipowners,  in  the  cases  to 
which  the  earlier  acts  referred,  is  the  Merchant  Shipping  Act, 
1854. 

The  ninth  part  of  this  act  relates  to  the  liability  of  shipowners, 
and  contains  the  following  provisions : — 

By  sect.  503,  the  owners  of  sea-going  ships  (g)  are  not  liable, 
to  any  extent  whatever,  for  loss  of  or  damage  happening  with- 
out  their  actual  fault  or^priyitj^to 

(X.)  Any  goods,  merchandize  or  other  things  taken  or  put  on 
board,  by  reason  of  any  fire  happening  on  board,  or 

(2.)  Any  gold,  silver,  diamonds,  watches,  jewels  or  precious 
stones  taken  or  put  on  board,  by  reason  of  any  robbery, 
embezzlement,  making  away  xvith  or  secreting  thereof  un- 
less the  owner  or  shipper  has  at  the  time  of  shipping  the 
same  inserted  in  his  bills  of  lading,  or  otherwise  declared 
in  writing  to  the  master  or  owner  of  the  ship,  the  true 
nature  and  value  of  such  articles. 


By  sect.  504,  the  owners  of  sea-going  ships  are  not  liable 


(d)  5Z  Geo.  3,  c.  169,  s.  1.  The 
policy  of  this  act  is  obvious;  it  made 
the  owners  liable  for  the  acts  of  the 
master  and  mariners  so  far  as  they  them- 
selves had  trusted  them,  that  is,  to  the 
value  of  the  ship  and  freight,  but  not 
beyond.  See  per  Buller,  J.,  in  Sutton  v. 
Mitchell,  1  T.  R.  20. 

(e)  53  Geo.  8,  c.  159,  s.  2. 

(/)  See  the  Merchant  Shipping  Re- 
peal Act,  1854,  which  was  passed  on  the 
11th  August,  1854,  and  repealed  the 


earlier  acts  mentioned  in  the  text ;  pro- 
viding, however,  expressly  that  such  re- 
peal should  not  affect  liabilities  accru- 
ing under  them,  before  that  act  should 
come  into  operation,  that  is  to  say,  be- 
fore the  1st  May,  1855.  See  ss.  3,  4 
and  14. 

{g)  The  act  does  not  define  the  mean- 
ing of  the  term  "  sea-going  ships."  The 
word  ** ships"  includes  every  description 
of  vessel  used  in  navigation  not  pro- 
pelled by  oars.    s.  2. 
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beyond  the  value  of  the  ship  and  the  freight  (due  or  to  grow  due 
during  the  voyage  in  prosecution  or  contracted  for)  for  any  of 
the  following  events,  happening  without  their  9,cty^„.  default  or 
gnyity: — 

(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  For  loss  of  life 

person  heing  carried  in  the  ship.  inj^^"* 

(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  mer-  ^ 

chandize  or  other  things  whatsoever  on  board  the  ship. 
(3.)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of 
the  improper  navigation  of  the  ship  caused  to  any  person 
carried  in  any  other  ship  or  boat.  ^         a  C^YU 

(4.)  Where  any  loss  or  damage  is  by  reason  of  any  such  im-      ^^t^  ^        ^ 
proper  navigation  caused  to  any  other  ship  or  boat,  or  to      Co^^^^H 
any  goods,  merchandize  or  other  thing  whatsoever  on  ^P 

board  any  other  ship  or  boat. 

If,  however,  any  such  Uability  as  is  mentioned  above  is  in- 
curred in  respect  of  loss  of  life  or  personal  injury  to  any  pas- 
senger, the  value  of  the  ship  and  freight  is  not  to  be  taken  to  be 
less  thsm  fifteen  pounds  per  registered  ton  (A). 

In  estimating  the  value  of  the  freight,  it  is  to  be  deemed 
to  incl«de  the  value  of  the  carriage  of  any  goods  or  merchandize 
belonging  to  the  owners  of  the  ship,  passage-money,  and  also 
the  hire  due  or  to  grow  due  under  any  contract,  except  only 
such  hire  (in  the  case  of  a  ship  hired  for  time)  as  may  not  begin 
to  be  earned  until  the  expiration  of  six  months  after  the  loss  or 
damage  (i). 

And  the  owners  of  every  sea-going  ship  are  Uable  in  respect 
of  every  loss  of  life,  personal  injury,  loss  of  or  damage  to  goods 
as  is  mentioned  above,  which  may  arise  on  distinct  occasions, 
to  the  same  extent  as  if  no  other  loss,  injury  or  damage  had 
arisen  (A). 

In  cases  of  loss  of  life  or  personal  injury  of  the  class  men-  Mode  of  re- 
tioned  above,  the  statute  empowers  the  Board  of  Trade  to  insti-  ^^^°^  ^' 

(A)  M.  S.  Act,  1854,  s,  504.     The  ship  itself ;  therefore,  a  Court  of  equity, 

▼aloe  of  a  ship  under  this  section  is  in  although  it  cannot  interfere  to  prevent 

ordinary  cases  to  be  taken  to   be  the  a  sale  under  a  decree  in  the  Admiralty 

price  for  which  she  would  have  sold  im-  Court,  will  superintend   the  distribu- 

mediately  before  her  loss,  The  African  tion  of  the  proceeds  of  the  sale  rateably 

Ste4tm  Skip  Company  v.  Swanzy^  2  K.  &  J.  among  the  several  claimants,  Leycester 

(^,  without  deduction  in  respect  of  y.  Logan,  3  K.  &  J.  446. 

costs  of  sale,  Leycester  v.  Logan,  4  IL  &  (t)  M.  S.  Act,  1854,  s.  505. 

J.  725.    The  liability  under  this  sec-  (k)  lb.  s.  506. 
tion  is  not  ultra  the  remedy  against  the 

£ 
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tute  an  inquiry,  and   provides  in  detail   for  the  recovery   of 
damages  before  the  sheriff  and  a  jury(/). 


(/)  The  provisions  of  the  act  in  this 
respect  are  as  follows: — ^The  Board  of 
Trade  may,  after  giving  not  less  than 
three  days*  notice  by  post  or  otherwise 
to  the  party  to  be  made  defendant,  by 
warrant  sealed  with  their  seal  or  signed 
by  one  of  their  secretaries  or  assistant 
secretaries,  require  the  sheriff  having 
jurisdiction  over  anyplace  in  the  United 
Kingdom  to  summon  a  jury,  at  a  time 
and  place  to  be  specified  in  the  warrant, 
for  the  purpose  of  determining  the  num- 
ber, names  and  descriptions  of  all  per- 
sons  killed  or  injured  by  reason  of  any 
wrongful  act,  neglect  or  default. 

Upon  the  receipt  of  the  warrant  the 
shenff  must  summon  a  jury  of  twenty- 
four  inditl'erent  persons,  duly  qualified 
to  act  as  common  jurymen  in  the  su- 
perior Courts. 

If  either  party  to  the  inquiry  desires 
the  question  to  be  tried  before  a  special 
jury,  it  may  be  so  tried,  provided  that 
notice  of  this  desire,  if  coming  from  the 
other  party,  be  given  to  the  Board  of 
Trade  before  it  has  issued  its  warrant. 
In  this  case  the  Board  of  Trade  must 
require  the  sheriff  to  nominate  a  special 
jury ;  and  the  sheriff  must  summon  both 
the  parties  before  him  at  some  con- 
venient time  and  place,  for  the  purpose 
of  nominating  a  special  jury ;  and  the 
sheriff  must  proceed  to  nominate  and 
strike  and  reduce  the  special  jury,  in 
the  manner  used  by  the  officers  of  the 
superior  Courts. 

The  sheriff  must  preside  at  the  in- 
quiry, and  the  Board  of  Trade  is  to  be 
deemed  to  be  the  plaintiff,  with  power 
to  appoint  an  agent  to  act  on  its  behalf, 
and  is  to  have  all  the  rights  and  privi- 
leges of  a  plaintiff  in  an  action,  and  the 
owners  of  the  ship  are  to  be  deemed  to 
be  the  defendants. 

Not  less  than  ten  days'  notice  of  the 
time  and  place  of  the  inquiry  must  be 
served  by  the  Board  of  Trade  on  the 
defendant. 

Service  on  the  master  of  any  ship  is 
to  be  deemed  good  service  on  the  owner, 
and  the  master  is,  in  respect  of  the  pro- 
ceedings on  the  inquiry,  to  be  deemed 
the  agent  and  representative  of  the 
owner,  with  power  to  appear  for  him, 
and  to  do  aft  things  \^hich  he  might 
himself  have  done. 

If  the  defendant  does  not  appear,  upon 
due  proof  of  service  of  notice,  the  in- 
quiry is  to  be  proceeded  with  as  if  he 
had  appeared. 

The  empaDDelliog  of  the  jury  and  the 


summoning  and  attendance  of  witnesses 
is  to  be  conducted  and  enforced  in  Eng- 
land and  Ireland  as  nearly  as  may  be 
in  the  manner  provided  by  the  Lands 
Clauses  Consolidation  Act,  18i5,  in 
cases  of  disputed  compensation  as  to 
land,  and  in  Scotland  in  the  manner 
provided  by  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act,  1845. 

In  England  and  Ireland  the  sheriff 
must,  if  the  Board  of  Trade  requires  it, 
or  if  the  defendant  requires  it  and  the 
Board  of  Trade  consents,  appoint  as  as- 
sessor a  barrister-at-law  of  competent 
knowledge  and  standing. 

The  costs  incurred  by  all  parties  in 
and  incidental  to  the  inquiry  are -in 
England  and  Ireland  to  be  taxed  by  a 
master  of  one  of  the  superior  Couru  of 
common  law  as  between  attorney  and 
client,  and  in  Scotland  by  the  auditor  of 
the  Court  of  Session  as  between  agent 
and  client ;  and  if  the  verdict  is  in  fa- 
vour of  the  plaintiff  they  are  to  be  paid 
by  the  defendant,  but  if  the  verdict  is  in 
&vour  of  the  defendant  they  are  to  be 
paid  by  the  Board  of  Trade  out  of  the 
Mercantile  Marine  Fund. 

The  payment  of  the  damages  and 
costs  may  be  enforced  by  rule  or  order 
of  such  Court  or  a  judge,  or  otherwise 
as  the  Court  or  judge  may  think  fit. 

The  Board  of  Trade  may  make  any 
compromise  as  to  the  damages ;  and  any 
damages  received  in  pursuance  of  a 
compromise  must  be  applied  in  the  same 
manner,  and  are  subject  to  the  same 
rules,  as  if  they  had  been  recovered  on 
an  inquiry. 

The  damages  payable  in  each  case  of 
death  or  injury  are  to  be  assessed  at 
thirty  pounds. 

The  damages  found  due  on  any  in- 
quiry are  to  be  the  first  charge  on  the 
aggregate  amount  for  which  the  owners 
are  liable,  and  are  to  be  paid  in  priority 
to  all  other  claims. 

They  are  to  be  paid  to  the  Paymaster- 
General,  and  distributed  by  him  as  the 
Board  of  Trade  directs  ;  and  in  direct- 
ing such  distribution  the  Board  of  Trade 
may  retain  any  costs  incidental  thereto ; 
and  as  regards  the  sums  paid  in  respect 
of  injuries,  is  to  direct  payment  to  each 
person  injured  of  such  compensation, 
(not  exceeding  the  statutory  amount,) 
as  the  Board  may  think  fit;  and  as 
regards  the  sums  paid  in  respect  of 
deaths,  is  to  direct  payment  thereof  for 
the  benefit  of  the  husband,  wife,  parent 
and  child  of  the  deceased,  or  any  of 
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It  is  expressly  provided  by  this  statute  that  these  provisions 
are  not  to  lessen  or  take  away  any  liability  to  which  any  master 
or  seaman,  being  also  owner  or  part  owner  of  the  ship  to  which 
he  belongs,  is  subject  in  his  capacity  of  master  or  seaman;  or  to 
extend  to  any  British  ship  not  being  a  recognized  British  ship 
within  the  meaning  of  the  act  {m). 


them,  in  such  shares,  upon  such  evi- 
dence, and  in  such  manner,  as  the  Board 
may  think  fit. 

The  Bo:  rd  of  Trade  must  refund  to 
the  owner  any  surplus  remaining  under 
its  control  after  making  such  distribu- 
tion. 

The  Board  of  Trade  is  not,  nor  is  any 
peraon  acting  under  them,  liable,  in  re- 
spect  of  any  act  or  matter  done  or 
omitted  to  be  done,  in  the  distribution 
of  such  damages. 

If  the  amount  paid  to  the  Paymaster- 
General  is  insuflicient  to  meet  the  de- 
mands upon  it,  the  several  claims  there- 
on must  be  proportionally  abated. 

After  the  completion  of  the  inquiry, 
if  any  person  injured  estimates  the  da- 
mages payable  to  him,  or  if  the  executor 
or  administrator  of  any  deceased  person 
estimates  the  damages  payable  in  re- 
spect of  his  death,  at  a  greater  sum  than 
the  statutory  amount, orthan  the  amount 
accepted  by  the  Board  in  cases  of  com- 
promise, he  may,  upon  repaying  or  ob- 
uining  the  repayment  by  the  Board  of 
Trade  to  the  owners  of  the  amount  paid 
by  them  in  respect  of  such  injury  or 
death,  bring  an  action  for  the  recovery 
of  damages,  in  the  same  manner  as  if 
DO  power  of  instituting  an  inquiry  had 
been  given  to  the  Board  of  Trade.  But 
the  damages  recoverable  are  to  be  pay- 
able only  out  of  the  residue,  if  any, 
of  the  aggregate  amount  for  which  the 
owners  are  liable,  after  deducting  all 
sums  paid  to  the  Paymaster-General  in 
manner  aforesaid;  and  if  the  damages 
recovered  in  the  action  do  not  exceed 
double  the  statutory  amount,  all  the 
costs  of  the  action  roust  be  paid  by  the 
plaintiff,  such  costs  being  taxed  in  Eng- 
land and  Ireland  as  betweei:  attorney 
and  client,  and  in  Scotland  as  between 
agent  and  client. 

In  cases  of  loss  of  life  or  personal  in- 
jory  of  the  class  mentionea  above,  no 
person  is  entitled  to  bring  an  action  or 
institute  any  suit  or  other  legal  pro- 
ceeding in  the  United  Kingdom,  until 
the  completion  of  the  inquiry  instituted 
by  the  Board  of  Trade,  or  until  the 
Board  of  Trade  has  refused  to  institute 
tbe  same.    The  Board  of  Trade  is  to  be 


deemed  to  have  refused  to  institute  an 
inquiry,  if  it  omit  to  proceed  for  a  month 
after  notice  has  been  served  on  it  by 
any  person  of  his  desire  to  bring  an  ac- 
tion or  institute  any  legal  proceeding. 

If  the  Board  of  Trade,  after  having 
refused  to  institute  an  inquiry,  after- 
wards determines  to  institute  one,  the 
damages  and  costs  recovered  are  to  be 
paid  rateably  with  and  not  in  priority  to 
the  costs  and  damages  recovered  in  any 
other  action  or  legal  proceeding. 

In  cases  wTiere  any  liability  has  been 
or  is  alleged  to  have  been  incurred  by 
any  owner  in  respect  of  loss  of  life,  per- 
sonal injury  or  loss  of  or  damage  to 
ships,  boats  or  goods,  and  several  claims 
are  made  or  apprehended  in  respect 
thereof,  the  Court  of  Chancery  in  Eng- 
land, the  Court  of  Session  in  Scotland 
and  any  competent  Court  in  any  British 
possession,  may  (subject  to  the  right  of 
the  Board  of  Trade  to  recover  damages 
in  the  United  Kingdom  in  respect  of 
loss  of  life  or  personal  injury)  en- 
tertain proceedings  at  the  suit  of  any 
owner  for  the  purpose  of  determining 
the  amount  of  liability  (subject  as  afore- 
said), and  for  the  distribution  of  the 
amount  rateably  amongst  the  several 
claimants,  with  power  for  any  such  Court 
to  stop  all  actions  and  suits  pending  in 
any  other  Court  in  relation  to  the  same 
subject  matter ;  and  any  such  proceed- 
ing may  be  conducted  in  such  manner 
and  subject  to  such  regulations  as  to 
making  any  persons  interested  parties 
to  the  same,  and  as  to  the  exclusion  of 
any  claimants  who  do  not  come  in  with- 
in  a  certain  time,  and  as  to  requiring 
security  from  the  owner,  and  as  to  pay- 
ment of  costs,  as  the  Court  may  think 
just 

All  sums  of  money  paid  for  or  on  ac- 
count of  any  loss  or  damage  in  respect 
of  which  the  liability  of  the  owners  of 
any  ship  is  limited  by  the  ninth  part  of 
the  statute,  and  all  costs  incurred  in  re- 
lation thereto,  may  be  brought  into  ac- 
count among  part  owners  of  the  ship  in 
the  same  manner  as  money  disbursed 
for  the  use  of  it.  See  M.  S.  Act,  1854, 
88.507—515. 

(m)  lb,  8.  516. 
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52  THE  OWNER. 

The  powers  given  by  sect.  514  of  the  Merchant  Shipping 
Act,  1854,  to  the  Court  of  Chancery,  enable  that  Court  to 
determine  the  amount  of  a  shipowner's  liability,  and  to  dis- 
tribute that  amount  among  the  several  claimants,  but  do  not 
authorize  it  to  decide  the  question  of  liability  or  non-liability. 
A  shipowner,  therefore,  who  seeks  the  assistance  of  the  Court 
will  not  be  relieved  if  he  denies  his  liability  altogether  (n). 

By  sect  516,  where  a  judgment  had  been  obtained  in  an 
action  commenced  in  the  Admiralty  Court,  condemning  the 
owners  of  a  ship  in  damages  and  costs  in  respect  of  the  loss 
of  a  vessel  run  down  by  her,  and  the  ship  was  arrested  by  pro- 
cess of  the  Admiralty  Court,  and  liable  to  be  sold,  it  was  held, 
upon  a  bill  filed  by  the  owners  for  the  purpose  of  having  their 
liability  ascertained  and  of  staying  the  proceedings  in  the  Ad- 
miralty Court,  that  the  action  was  still  such  a  suit  pending  as 
the  Court  had  jurisdiction  to  stop  (o). 

Part  IX.  of  the  Merchant  Shipping  Act,  1854,  which  contains 
the  provisions  as  to  the  liability  of  shipowners,  applies  only  to 
British  ships,  except  when  foreign  ships  are  expressly  men- 
tioned {p). 

These  limitations  of  the  owner's  responsibility  rest,  in  Eng- 
land, upon  the  authority  of  the  statute  law  onlyCy),  for  the 
common  law,  like  the  civil  law  in  this  respect,  held  them  to  be 
responsible  in  all  these  cases.  By  the  general  law,  however,  of 
the  maritime  nations  of  continental  Europe,  the  liability  of 
owners  for  the  wrongful  acts  of  the  master  is  limited  to  the 
value  of  the  ship  and  freight,  and  they  may  discharge  themselves 
by  abandoning  them  to  the  creditor  (r). 

Constnjction         It  will  be  useful  to  mention  here  some  of  the  cases  decided 
o  ear  ler  gta-     yp^ji  provisions  in  the  earlier  statutes,  which  are  analogous  to 
those  contained  in  the  Merchant  Shipping  Act,  1854.     It  was 
held  that  the  words  of  the  first  section  of  the  7  Geo.  2,  c.  16, 
were  wide  enough  to  limit  the  liability  of  the  owners  for  a  rob- 

(fi)  Hill  V.  Attdui,  1  K.  &  J.  263.  Laurie,  5  B.  &  C.  164,  per  Lord  Stowell 

(o)  LeyeesterY.  Logan,  3  K.  &  J.  446,  in  The  Dundee,  1  Hagg.  121.     It  is  the 

the  costs  of  the  suit  must  be  borne  by  tame  in  America,  3  Kent's  Comm.  217. 
the  plaintiff,  so  also  must  the  costs  of  (r)  See  EmerigonContratsi  la  grease, 

the  action  stopped,  The  African  Steam  c.  4,  s.  11,  where  the  early  maritime 

Ship  Company  v.  Swanzy,  2  K.  &  J.  660.  laws  are  cited.    Boulay  Paty,  Cours  de 

(p)  Cope  T.  Doherty,  4  K.  &  J.  367;  Droit  Commercial  Maritime,  volt  tit  8, 

2  De  G.  &  J.  614.  sec.  1,  Ed.  1834;  Code  de  Comm.  art. 

(q)  Per  Abbott,  C.   J.,  in   Gale  y.  216. 
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bery  committed  by  strangers  in  concert  with  one  of  the  marmers 
who  shared  in  the  spoil  («),  and  that  the  26  Geo.  3,  c.  86,  related  ^^  Courts  of 
only  to  ships  usually  employed  in  sea  Toyages,  and  not  to  small 
craft,  lighters  and  boats  concerned  in  inland  navigation  (t).  In 
estimating  the  value  of  the  ship  within  the  meaning  of  these 
acts,  fishing  stores  carried  on  board,  not  as  merchandize,  but  for 
the  accomplishment  of  the  objects  of  the  voyage,  were  con- 
sidered to  be  included ;  indeed,  whatever  was  on  board  for  the 
object  of  the  voyage  and  adventure,  belonging  to  the  owners, 
was  held  to  constitute  a  part  of  the  ship  and  appurtenances 
within  the  meaning  of  the  statutes  (u).  In  calculating  the  value 
of  the  freight,  money  actually  paid  in  advance  was  taken  into 
account  (x) ;  and  where  the  completion  of  the  voyage  was  pre- 
vented by  the  tortious  sale  of  the  ship,  the  extent  to  which  the 
owners  were  held  to  be  liable  was  the  value  of  the  ship  at  the 
time  of  the  sale,  and  the  freight  she  would  have  earned  had  she 
completed  the  voyage,  not  the  amount  which  was  calculated  on 
at  its  conmiencement(y).  Where  one  of  seveml  owners  was 
also  master,  and  a  loss  occurred  by  his  misconduct,  his  innocent 
co-owners  were  held  to  be  protected,  but  he  himself  was  not{z). 
It  was  also  held  that  the  value  of  the  ship  was  to  be  calculated 
at  the  time  of  the  loss  (a);  but  that  this  rule  was  not  to  be  con- 
strued so  as  to  exempt  the  owners  from  all  liability  if  their  ship 
foundered  at  the  time  of  the  accident,  but  that  they  were  in 
such  a  case  liable  to  the  extent  of  the  value  immediately  before 
the  collision  (6).  It  may  be  doubted  whether  it  was  not  intended 
that  the  value  should  be  taken  at  the  commencement  of  the 
voyage. 

(s)  Suttou  T.  Mitchell,  I  T.  U,  IS.  not   use    the   word   "appurtenances." 

(t)  Hunter  v.  McGowan,  1  BHgh,  573.  The  liability  of  the  owners  is  limited 

(»)  Per   Abbott,  C.  J.,  in   Gale  v.  to  the  value  of  the  **  ship  and  freight." 

Laurie,  5  B.  &  C.  164.  In  a  case  in  Chan-  (jt)   mison  v.  Dicksoriy  2  B.  &  Aid.  2. 

cfry,  a  ship**  chronometer  was  consi.  {y)    Cannon  v.  Meaburn,  1  Bing.  465. 

dered  to  be  included  in  an  assignment  in  (z)  IViison  v.  Dickson,  ubi  supra ;  The 

which'* appendages  and  appurtenances"  Triune,  8  Hagg.  114. 

(  mentioned.    Langton  v.  Morton,  11  (a)   Wilson  v.  Dickson,  ubi  supra;  Do- 


L.  J.,  N.  8.,  Ch.  299 ;  S.C,\  Hare,  549,  bree  v.  Schroeder,  6  Sim.  291.     In  Dobree 

where  this  point  is  not  noticed.     Rich-  v.  Schroeder^  2  Myl.  &  C.489,  it  was  held 

ardtcn  v.  Clarke,  15  Maine  (American)  that  the  value  of  the  ship  is  the  price  at 

Rep.  44,  is  contra ;  see  also  Langton  v.  which  she  can  be  sold,  and  that  it  is  to 

Horton,  5  Beav.  9,  where  in  a  hill  of  sale  be  ascertained,  not  by  making  deduc- 

tlie  word  "  appurtenances  "   was   held  tions  from  the  cost  price  proportioned 

not  to  include  a  cargo  of  oil  which  was  to  her  age,  but  by  a  valuation  and  ap- 

•cquired   daring  the   adventure.     See  praisement. 

alsoM/e.  p.  81,  notc(/).     It  must  be  (b)  Brown  v.  Wilkinson,  15  M.  &  W. 

obsenred,  that  the  M.  S.  Act,  1854,  does  891  ;  The  Mary  Caroline,  8  W.  Rob.  101. 
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The  protection  afforded  by  the  26  Geo.  3,  c.  86,  s.  2,  in  cases 
of  fire,  was  held  to  be  confined  to  cases  in  which  the  fire  arose 
on  hoard  the  ship,  and,  consequently,  not  to  extend  to  a  casual 
fire  occurring  on  board  a  lighter  employed  by  the  shipowners  to 
convey  the  goods  from  the  shore  to  the  ship  (c). 

Upon  the  Merchant  Shipping  Act,  1854,  there  have,  as  yet, 
been  few  decisions.  It  has  been  held,  under  sect.  503  of  that 
statute,  which  protects  shipowners  from  liability  for  loss  of  gold, 
silver,  &c.  by  reason  of  robbery,  unless  the  "  true  nature  and 
value"  of  the  article  is  inserted  in  the  bills  of  lading,  or  other- 
wise declared  in  writing  by  the  shipper,  that  it  is  not  sufficient 
to  describe  a  parcel  of  gold  as  so  much  "  gold  dust,"  without 
stating  its  value  (rf). 

In  Courts  of  In  the  Admiralty  Courts,  where  the  proceedings  are  in  rent 
Admiralty.  ^^  mode  of  remedy  not  originally  given  as  a  measure  of  the 
damage,  but  as  the  best  security  for  indemnity  that  could  be 
obtained,  as  the  owner  might  be  beyond  the  reach  of  the  law), 
the  liability  of  the  owner  is  also  modified  by  the  operation  of 
these  statutes :  but,  subject  to  this  modification,  the  rights  of  a 
person  in  possession  of  a  decree  of  those  Courts  in  a  cause  of 
damage,  are  co-extensive  with  the  rights  of  the  owner  himself  (e). 
They  do  not,  however,  override  the  claim  of  a  stranger  who  has, 
subsequently  to  the  collision,  repaired  the  ship  on  the  security 
of  a  bottomry  bond  (/). 

In  these  Courts  the  owners  of  vessels  damaged  by  colli- 
sion may  proceed  against  the  owners  of  the  ship  in  fault,  or 
against  the  master  personally,  or  against  the  ship  herself  (^); 
and  it  is  important  to  observe  that  the  personal  liability  of  the 
owners  for  the  costs  of  recovering  compensation  is  not  removed 
by  the  statutes,  and  they  may  become,  in  this  way,  answerable 
.  for  more  than  the  value  of  the  ship  and  freight  (A).  It  was 
held,  under  the  53  Geo.  3,  c.  159,  that  a  Court  of  law  ought  not, 
by  reason  of  the  pendency  of  a  suit  in  equity  under  that  statute, 
to  stay  proceedings  in  an  action  at  law  against  the  owners  to 
recover  damages  for  an  injury  to  goods  (i).    We  have  seen  that, 

(c)  Morewood  v.  Pollok,  1  E.  &  B.  743.  (g)  The  Volant,  1  W.  Rob.  387 ;  The 

{d  )  Williams  v.  The  4frican  Steam  Ship  Mellona,  6  Notes  of  Cases,  67. 

Company,  1  H.  &  N.  300.  {h)  Tlie  Dundee,   2    Uagg.  137;  Ex 

(e)    rA*^/intf,l  W.Rob. Ill, and  see  parte  Rayne,  I  Q.  B.  9^2. 

past,  Chap.  IX.,  Collision.  (t)  Thiseldon  \. Gibbons,  8  Dowl.  419. 
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under  the  Merchant  Shipping  Act,  1854,  the  Court  of  Chancery 
may,  in  certain  cases,  entertain  proceedings  at  the  suit  of  the 
owners,  for  the  purpose  of  determining  the  amount  of  their  lia- 
bility, and  stop  all  actions  and  suits  pending  in  other  courts  in 
relation  to  the  same  subject-matter  (j). 

The  earlier  acts  extended  to  Ireland  (A) ;  but  did  not  apply  to 
foreign  ships  or  owners  (/). 

The  provisions  of  the  Merchant  Shipping  Act,  1854,  limiting  Ships  to  which 
the  liability  of  owners,  are  expressly  declared  by  sect.  516,  not  l^^^^f^ 
to  extend  to  British  ships,  not  being  recognized  British  ships  tends. 
widiin  the  meaning  of  that  statute  (m).     A  British  ship  now 
means,  as  we  have  seen,  a  ship  belonging  wholly  to  natural- 
bom  British  subjects,  or  persons  made  denizens  or  naturalized, 
or  bodies  corporate  established  under,  subject  to  the  laws  of, 
and  having  their  principal  place  of  business  in,  the  United 
Kingdom,  or  some  British  possession  (ti).     And,  by  sect.  19,  no 
ship  required  by  that  act  to  be  registered  is,  unless  registered, 
to  be  recognized  as  a  British  ship. 

We  shall  see  in  subsequent  Chapters  how  far  the  responsibility  Liability  under 
of  owners  is  limited  by  the  express  terms  of  the  ordinary  con-  ^'^^'  ^^^*  ^^ 
tracts  for  carriage,  and  by  the  operation  of  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  relating  to  pilots;  and  also  what 
bearing  the  statutes  to  which  we  have  referred  have  upon  ques- 
tions of  collision  (o). 

We  proceed  to  consider  the  liability  of  the  owners  for  work  Liability 
and  repairs  done,  and  for  stores  furnished  to  the  ship.     In  con-  ^^*  necbs- * 
sidering  this  subject,  it  is  important  to  recollect  that  legal  owner-  babies. 
ship  by  itself  does  not  create  any  liability  for  the  ship's  debts. 
Strictly  speaking,  no  liability  arises  from  the  mere  fact  of  owner-  No  liahility  hy 
ship(p).    Some  misapprehension  on  this  point  existed  formerly,  [ei^ownor-'^ 
but  it  is  now  settled  that  the  question  as  to  the  liability  for  ship, 
repairs  and  necessaries  is  to  be  dealt  with  in  the  same  way  as 

(j)  Ante,  pp.  61,  52.  (o)  See  post.  Chap.  VI.,  Contract 

(*)  6&  7  Will.  4,  c.  61.  ofAffreightment; Chap,  v., Pilot; 

(/)  The  Carl  Johan,  cited  in  argument  Chap.  IX.,  Collision. 

in  The  Dundee,  1  Hagg.  113,  and  in  the  (p)  Per  Bayley,  J.,  in  BriggsY.  WiU 

judgment  In  The  Girolamo,  3  Hagg.  186.  hinson,  7  B.  fi^  C.  35.     See  also  Holt  on 

(m)  Ante,  p.  52.  Shipping,  197. 

(a)  C^  V.  Doherty,  4  K.  &  J.  357. 
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before  the  passing  of  the  Registry  Acts,  and  that  the  inquiry 
always  is,  who  made  the  contract?  upon  whose  credit  was  the 
work  done?  and  upon  these  questions  the  statutes  requiring 
registration,  which  have  been  in  force  from  time  to  time,  have 
directly  no  bearing  (y),  though  indirectly  their  operation  is  fre- 
quently important,  as  the  repairs  are  generally  done  by  the  legal 
owner.  In  other  words,  the  legal  owner  is  usually  liable, 
not  because  he  is  the  registered  owner,  but  because  he  is  usually 
the  real  contractor. 

It  will  be  found  accordingly  that  parties  have  been  held  liable, 
because  the  work  was  done  on  their  credit,  although  they  had 
parted  with  their  shares;  and  that,  on  the  other  hand,  a  similar 
liability  has  attached  upon  persons  beneficially  interested,  but 
not  entitled  under  any  legal  transfer. 

These  rules  have  been  often  recognized,  and  have  been  acted 
upon  in  some  important  recent  cases.  They  apply  to  the  cases 
of  mortgagees  and  lessees  of  ships,  who  are,  in  fact,  so  far  as 
this  question  is  concerned,  limited   or  temporary  owners  (r). 


(q)  Briggsy,  Wilkinson^  7  B.&C.30; 
3  Kent's  Comm.  133  ;  Reeve  v.  Davist  1 
A.  &  E.  312 ;  Jennings  v.  GHffithSy  R,  & 
Moo.  43  ;  Young  v.  Brander,  8  East,  10 ; 
Westerdell  v.  Dale,  7  T.  R.  306 ;  Annett 
V.  Carstairs,  3  Camp.  354 ;  Rennie  v. 
Young,  2  De  G.  &  J.  136.  So  in  the 
analogous  case  of  a  person  whose  name 
appears  in  the  Stamp  Office  return  as 
a  proprietor  of  a  newspaper,  he  is  not 
therefore  liable  in  respect  of  a  contract 
relating  to  it,  made  after  bis  interest  has 
ceased,  and,  in  fact,  with  other  parties. 
Holcroft  V.  Hoggins,  2  C.  B.  488.  In 
some  cases  registered  ownership  has 
been  treated  as  creating  a  prima  facie 
liability;  Cox  r.Reid,  1  C.  &  P.  602; 
Ex  parte  Machell,  2  Ves.  &  B.  216,  and 
the  judgments  in  Frost  v.  Oliver,  2  £. 
Sc  B.  301.  Whether  this  expression  be 
strictly  accurate  may  be  doubted,  but 
it  is  admitted  on  all  hands,  that  if  there 
be  such  a  primd  facie  liability,  it  is  not 
conclusive,  but  may  be  rebutted  by  the 
special  circumstances  of  each  case.  In 
Rick  V.  Coe,  2  Cowp.  639,  Lord  Mans- 
field said,  "Whoever  supplies  a  ship 
with  necessaries  has  a  treble  security; 
1,  the  person  of  the  master ;  2,  the  spe- 
cific ship;  3,  the  personal  security  of 
the  owners,  whether  they  know  of  the 
supply  or  not"  It  must  be  recollected, 
however,  that  if  this  observation  in- 
cludes mere  legal  owners,  the  later  de- 
cisions establish  that  they  are  not  liable, 


unless  the  contract  is  shown  to  be  made 
with  their  express  or  implied  authority  ; 
and,  further,  that  there  may  be  cases  in 
which  the  master,  acting  as  agent  for  the 
owners,  incurs  no  personal  liability ;  as, 
for  instance,  where  no  credit  is  given  to 
him,  or  there  is  an  express  stipulation 
that  he  shall  not  be  personally  liable. 
It  is  perfectly  open  to  the  parties  to  con- 
tract, so  as  to  confine  the  responsibility 
either  to  the  master  or  the  owner.  Hos- 
kins  V.  Slayton,  Rep.  temp.  Hardw.  376 ; 
Farmer  v.  Davies,  1  T.  R.  i08,  and  see  the 
observations  of  Lord  EUenborough,  C  J., 
in  Hussey  v.  CUristie,  9  East,  432  ;  Story 
on  Agency,  ss.  294,  296.  In  the  words 
of  an  early  case,  "  The  repairer  of  a  ship 
has  prima  facie  his  election  to  sue  the 
master  who  employs  him,  or  the  owners, 
but  if  he  undertakes  it  on  a  special 
promise  from  either,  the  other  is  dis- 
charged." Garnham  v.  Bennett,  2  Str. 
816.  The  master  is  liable,  in  the  first 
instance,  if  it  does  not  appear  that  any 
credit  was  given  to  the  owners,  per 
Tindal,  C.  J.,  in  Essery  v.  Cobb,  4  C.  & 
P.  358. 

(r)  Briggs  v.  Wilkinson,  7  B.  &  C. 
30.  See  as  to  when  the  charterer  be- 
comes owner  pro  hac  vice,  the  cases 
cited,  post.  Chap.  VI.,  Contract  op 
Afpreiqhthent,  and  Parish  v.  Craw- 
ford, 2  Stra.  1251  ;  Fallejo  v.  Wheeler, 
Cowp.  143. 


Digitized  by 


Google 


THE  OWNEK.  57 

The  difficulty  in  practice  has  always  been  to  apply  these  prin- 
ciples to  the  complicated  facts  of  particular  cases. 

In  the  decided  cases  the  attempt  has  generally  been  either  to 
infer  a  liabiUty  from  mere  registered  ownership,  or  to  show  that 
the  persons  personally  engaged  in  the  transaction  were  clothed 
with  some  express  or  implied  authority  from  the  parties  sought 
to  be  charged. 

Thus,  where  the  managing  owner  mortgaged  his  interest,  and  Mortgagees. 
the  mortgi^ee  caused  the  transfer  to  be  duly  indorsed  on  the 
certificate  of  registry,  but  the  mortgagor  continued,  as  before, 
to  manage  the  concerns  of  the  ship,  and  the  mortgagee  did  not 
interfere  or  take  possession,  it  was  held,  that  he  was  not  liable 
for  repairs  and  necessaries  supplied  under  the  orders  of  the 
mortgagor  («).  So,  on  the  other  hand,  where  a  legal  owner  Legal  and 
parted  with  the  beneficial  ownership,  by  contracting  to  sell  his  q^^^JJ^*** 
shares,  and  by  taking  a  bill  of  exchange  for  part  of  the  price, 
and  before  a  bill  of  sale  had  been  executed,  repairs  were  done 
by  the  directions  of  the  managing  owner,  and  there  was  no  evi- 
dence to  show  that  he  had  any  authority  from  the  legal  owner 
to  order  them,  it  was  held,  that  the  latter  was  not  liable  (0 ;  and 
in  accordance  with  this  principle,  a  person  who  holds  himself 
out  as  owner  cannot  escape  from  liability  by  setting  up  that  the 
conveyance  to  him  was  void  for  non-conformity  with  the  pro- 
visions of  the  Registry  Acts ;  but  he  is  not  liable  unless  he  holds 
himself  out  as  owner,  or  credit  is  given  to  him  individually  (m). 
In  a  case  in  bankruptcy  (r),  the  rule  was  laid  down  by  Lord 
Eldon  in  these  terms,  "Where  the  repairs  are  executed  in  a 
port  in  this  country,  the  vessel,  till  parted  with,  is  specifically 
diargeable  with  their  amount ;  but  the  lien  is  lost  with  the  pos- 
session. Where  the  repairs  are  ordered  by  the  master,  he,  in 
the  first  place,  incurs  a  personal  liability,  and  considering  him  in 
gaieral  as  the  servant  or  agent  of  the  owners  in  the  employment 
and  management  of  the  ship,  they  also  become  responsible  for 
his  orders,  unless  they  are  expressly  excluded  by  the  terms  of 
the  contract.    The  same  observation  applies  where  a  part  owner 

(i)  Briggs  T.  Wilkinson^  7  B.  &  C.  SO.  as  regarded   strangers,   substantially  a 

(/)  Curling  t.  Robertson^  7  M.  &  Gr.  dormant  or  secret  part  owner,  and  that 

336  ;  Baker  v.  Buckle^  7  Moore,  349.  credit  given  to  one  part  owner  is  credit 

(«)  Harrington  v.  Fry,  2  Bing.  179.  given  to  all.     See  Collyer  on  Fart  686; 

In  this  case  the  defendant  was  held  not  see  also  Mclver  t.  Humble,  16  East,  169. 

to  be  liable.      The  decision  has  been  (v)  Ex  parte  Bland,  2  Rose,  92.     See 

questioned,  on  the  ground  that  he  was,  also  J'hompson  v.  Flnden,  4  C.  &  P.  158. 
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gives  the  order,  the  liability  attaches  against  them  all,  unless  it 
be  expressly  provided  against." 

Recent  de-  These  principles  receive  considerable  illustration  from  some 

recent  cases  upon  the  subject.  In  one  of  these  (or)  the  legal 
owner  of  a  ship  was  sued  for  the  price  of  rigging  supplied  to 
the  ship  subsequently  to  the  execution  by  him  of  an  invalid 
executory  contract  for  the  sale  of  the  ship.  The  rigging  was 
necessary  for  the  ship,  and  had  been  supplied  to  her  whilst  she 
was  in  dock  in  London,  on  the  order  of  the  acting  and  registered 
master.  The  defendant  was  at  this  time  the  registered  ovnier. 
The  plaintiff  had,  about  the  time  of  the  supply  of  the  goods  (but 
whether  before  or  after  was  uncertain),  inspected  the  register. 
Before  the  goods  were  supplied  the  defendant  had  entered  into 
an  agreement  (which  was,  by  reason  of  the  Registration  Acts 
then  in  force,  not  binding,  as  it  did  not  recite  the  certificate  of 
registration)  to  sell  the  ship  to  a  third  person  to  be  employed  as 
an  emigrant  ship,  the  defendant  agreeing  to  repair  her  so  that 
she  should  be  approved  of  by  the  Emigration  Commissioners. 
The  master  had  been  appointed  by  the  intended  purchaser,  and 
the  defendant  had  never  seen  him  or  desired  him  to  order  any- 
thing for  the  ship ;  but  there  was  evidence  to  show  that  the  name 
of  the  master  had  been  put  on  the  register  with  the  concurrence 
of  the  defendant,  and  that  whilst  he  was  acting  as  master  the 
defendant  had,  concurrently  with  the  purchaser,  kept  possession 
of  the  ship,  having  on  board  of  her  agents  who  gave  orders 
respecting  other  repairs  which  were  being  done  to  her.  It  ap- 
peared, also,  that  the  dock  dues  had  been  paid  by  the  defendant  ; 
that  the  ship,  whilst  in  dock,  had  been  new  coppered,  and  had 
had  other  rigging  supplied  to  her  at  the  expense  of  the  defendant, 
and  that  the  rigging  in  respect  of  which  the  action  was  brought 
ought  to  have  been  supplied  by  the  defendant,  under  the  agree- 
ment between  him  and  the  intended  purchaser;  and  that  some 
time  after  the  supply  of  the  rigging,  the  contract  of  purchase 
not  having  been  completed,  the  defendant  took  exclusive  pos- 
session of  the  ship,  and  sent  her  abroad  under  another  master, 
carrying  with  her  the  cordage  in  question.  Upon  these  facts 
the  Judges  differed  as  to  whether  there  was  any  evidence  that 
the  rigging  had  been  supplied  on  the  credit  of  the  defendant,  or 

(«)  Frott  V.  Oliver^  2  E.  &  B.  801. 
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that  he  had  given  authority  to  the  master  to  pledge  his  credit. 
Lord  Campbell,  C.  J.,  and  Wightman  and  Crompton,  J  J.,  were 
of  opinion  that  there  was  evidence  to  go  to  the  jury  of  his 
liability.     Erie,  J.,  was  of  a  contrary  opinion,  holding  that  the 
evidence  showed,  in  fact,  a  contract  by  the  master  on  behalf  of 
the  purchaser  who  had  appointed  him,  and  that  there  was  no 
evidence  from  which  it  could  be  inferred  that  the  master  had 
authority  to  bind  the  legal  owner.     Shortly  after  this  case  an 
action  was  brought  against  the  same  defendant  by  another  trades- 
man for  goods  supplied  to  the  same  ship  upon  the  order  of  the 
master,  under  substantially  similar  circumstances  (y).    The  case 
was  tried  before  Lord  Campbell,  C.  J.,  and  he  directed  the  jury 
that  the  defendant  was  not  liable  merely  by  reason  of  his  being 
the  r^stered  owner,  nor  was  he  liable  merely  by  the  orders 
having  been  given  by  the  registered  master,  but  that  he  was 
liable  if  the  master  had  acted  with  his  privity  and  consent,  and 
the  goods  had  been  supplied  upon  the  credit  of  the  owner  by 
the  bona  fide  orders  of  the  master,  given  with  the  privity  of  the 
owner,  and  were  necessary  and  proper  for  the  ship  under  the 
circumstances ;  and  that,  although  the  facts  given  in  evidence  by 
the  defendant  were  beheved,  he  was  not  conclusively  entitled  in 
point  of  law  to  a  verdict.     To  this  ruling  a  bill  of  exceptions 
was  tendered,  and  the  Court  of  Exchequer  Chamber  directed  a 
new  trial,  holding  that  the  direction  was  not  sufficient,  and  that 
there  was  no  evidence  that  the  master  had  acted  as  the  de- 
fendant's master  of  the  ship.     The  Court,  after  referring  to  the 
direction  given  to  the  jury  as  to  the  circumstances  under  which 
they  might  find  the  defendant  liable,  proceeded  in  the  following 
terms  :— "  Now  we  think  that,  although  all  these  circumstances 
existed,  yet  it  would  not  be  enough  to  render  the  defendant 
liable  unless  the  person  acted  as  the  defendant's  master  of  the 
ship  with  his  privity  and  consent,  and  the  goods  and  work  were 
supplied  to  and  done  upon  the  ship,  not  merely  upon  the  credit 
of  the  owner  by  the  bona  fide  orders  of  the  master  given  with 
the  privity  of  the  owner,  but  as  on  a  contract  with  the  owner  on 
orders  given  by  the  master  as  for  him.     Now  in  this  case,  on  the 
evidence,  it  appears  that  the  defendant  did  not,  by  word  or  deed, 
in  any  way  hold  out  the  master  as  his  mobster  J'     The  Court  also 
observed,  that  it  did  not  think  that  the  direction  that  the  de- 

(y)  Mitcheton  v.  Oliver,  5  £.  &  B.  419. 
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fendant  was  not  conclusively  entitled  in  point  of  law  to  a  yerdict, 
if  the  facts  given  in  evidence  on  his  behalf  were  believed,  was 
correct,  "  for  as  there  was  only  evidence  of  an  actual  authority, 
and  no  evidence  of  such  a  holding  out  of  the  master  by  the 
defendant  as  his  agent  as  to  preclude  the  defendant  from  deny- 
ing the  agency,  the  real  question  for  the  jury  was,  whether  the 
master  was  in  fact  the  defendant's  agent;  and  if  the  defendant's 
evidence  was  believed  he  was  not." 

In  a  later  case  (a)  an  action  was  brought  against  a  person, 
who  was  alleged  to  be  the  owner  of  a  ship,  for  damages  claimed 
in  respect  of  the  non-conveyance  of  goods  which  the  master  of 
the  ship  had  agreed  to  carry  under  a  charter-party  executed  by 
him  at  Valparaiso.  The  facts  appeared  to  be,  that  whilst  the 
ship  was  at  sea  the  registered  owner  had  applied  to  the  de- 
fendant for  an  advance,  and  had  executed  to  him  an  absolute 
bill  of  sale  of  the  ship,  which  was  afterwards  registered  by  the 
defendant  The  bill  of  sale,  although  in  form  absolute,  was  only 
intended  as  a  collateral  security  to  the  defendant  for  the  money 
advanced  by  him.  Subsequently  to  the  registration  of  the  bill 
of  sale  the  master  entered  into  the  charter-party  under  which 
the  plaintiff  claimed,  both  parties  being  ignorant  of  the  then 
state  of  the  ownership  of  the  ship.  The  Court  held,  that  the 
defendant  was  not  liable ;  that  it  was  not  bound  by  the  register, 
but  might  look  at  the  real  transaction  between  the  parties ;  and 
that,  looking  at  all  the  circumstances,  it  appeared  that  it  was 
not  intended  that  the  defendant  should  become  the  real  owner 
of  the  ship,  but  only  that  he  should  be  interested  in  her  to  the 
extent  of  his  advance ;  and  that,  therefore,  it  was  manifest  that 
he  could  not  have  intended  to  adopt  the  master  as  his  agent  and 
make  himself  liable  for  his  acts.  Upon  the  same  principles 
it  was  held  (6),  that  the  mere  fact  of  a  person  being  registered 
as  the  part  owner  of  a  ship,  under  a  bill  of  sale,  which  appeared 
to  have  been  in  fact  given  only  as  a  security  for  advances,  did 
not  give  to  his  co-owner  authority  to  pledge  his  credit  for 
necessary  repairs.  In  another  case  (c)  it  appeared  that  repairs 
had  been  done  under  the  superintendence  of  the  master  to  a 
ship  of  which  the  defendant  owned  eight  sixty-fourths,  by  the 
direction  of  the  owner  of  the  remaining  sixty-fourths,  who  had 

(a)  Myers  v.  mUU,  17  C.  B.  77,  af-  (c)  Brodie  v.  Howard,  17  C.  B.  109. 

firmed  Cam.  Scacc.,  18  C.  B.  886.  and  see  the  observations  of  Byles,  J.,  in 

(6)  Hackwood  v.  Lyall,  17  C.  B.  124.        Whitwell  v.  Perrin,  4  C.  B.,  N.  S.  416. 
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always  acted  as  the  managing  owner.     Before  the  repairs  were 
ordered  the  defendant  had  informed  his  co-owner  that  it  was 
not  his  uitention  to  sail  the  ship  again,  and  had  offered  to  sell 
his  shares  to  his  co-owner,  to  which  the  latter  had  assented, 
although  the  agreement  had  not  ultimately  been  carried  out. 
Shortly  after  the  comn}encement  of  the  repairs  the  defendant 
had  given  notice  to  the  plaintiff  that  he  would  not  pay  for 
them.     The  Court  held  that  the  defendant  was  not  liable,  for 
that  his  co-owner  had,  under  the  circumstances,  no  authority 
to  bind  him,  and  there  was  nothing  in  the  conduct  of  the  de- 
fendant to  justify  the  plaintiff  in  considering  that  he  was  one 
of  the  contracting  parties.     In  a  later  case(rf),  a  ship  sailed 
from  England  for  a  foreign  port,  the  master  having  a  power  of 
attorney  to  act  as  agent  for  the  then  registered  owner.     Subse- 
quently the  defendant  purchased  the  vessel,  was  r^stered  as 
owner,  and  afterwards  resold  the  ship.     An  action  was  brought 
against  the  defendant  for  necessaries  supplied  to  the  ship  abroad 
on  the  order  of  the  master,  at  a  time  when  the  defendant  was 
the  registered  owner.     It  was  held,  that  he  was  not  liable,  the 
master  not  appearing  to  have  been  at  this  time  his  agent  in  fact. 
But  where  the  defendant  was  not  only  beneficially  interested, 
but  knew  that  another  part  owner  was  acting  as  the  ship's 
husband,  and  had  himself  received  a  share  of  the  profits,  it  was 
held,  that  there  was  evidence  to  go  to  the  jury  that  the  ship's 
husband  had  authority  to  contract  for  necessaries  on  behalf  of 
the  owners ;  and  the  co-owners  were  held  liable,  although  part 
of  the  supplies  had  been  paid  for  by  bills  drawn  by  the  ship's 
husband  upon  the  brokers  of  the  ship,  and  on  the  bankruptcy 
of  the  latter  the  plaintiff  had  proved  against  their  estate  for  the 
balance  (e). 

We  have  already  seen  (/)  that  where  a  transfer  is  made  only 
as  a  security  for  the  payment  of  debts,  the  transferee  does  not 
become,  nor  does  the  transferor  cease  to  be,  owner,  except  so 
far  as  may  be  necessary  to  render  his  security  available  (g). 

(d)  Mackenzie  v.  PooUy,  11  Ex.  638.       chant  Shipping  Act,  1854,  gives  a  form 

(e)  IVkUweU  y.Perrin,  4  C.  B.,  N.  S.  of  mortgage  which  is  different  firom  the 
412.  form  which  was  in  use  before  that  act 

( /)  Ante,  p.  ZS.  (see Form,  App., p.  ccxix.).  The  statu- 
es) M.  S.  Act,  1854,  s.  70.    Under  tory  form  now  in  use  does  not,  in  terms, 

the  tf  Gea  4,  c.  110,  it  was  held,  that  a  transfer  the  ship  to  the  mortgagee.  The 

mortgagee  was  only  an  owner  to  the  ex-  mortgagor  ''mortgages"  the    ship  or 

tent  of  the  value  mortgaged.    Irving  y.  shares  to  the  mortgagee. 

Rickardwit,  2  B.  &  Ad.  193.    The  Mer- 
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Where  mortgagees  are  not  in  possession,  and  have  not  person- 
ally interfered,  their  liability  depends  upon  whether  a  contract, 
either  express  or  implied,  was  entered  into  on  their  behalf  (A) ; 
for  no  mortgagee  is,  merely  as  such,  liable;  and,  therefore, 
where  the  original  owner  assigned  by  bill  of  sale  all  his  interest, 
and  afterwards  sails  and  rigging  were  (jumished  on  his  account, 
and  his  credit  alone,  it  was  held,  that  the  assignee  could  not  be 
charged  with  the  price  of  these  goods  (?).  And  a  mere  mort- 
gagee, who  did  not  take  possession,  was  held  not  to  be  liable 
for  necessaries  supplied  for  the  use  of  the  ship  previously  to  a 
re-transfer  (A).  Where  a  person,  who  was  mortgagee  as  well  as 
broker  for  the  ship,  gave  directions  for  Repairs,  it  was  held  that 
the  question  for  the  jury  was,  whether  he  acted  only  as  broker, 
or  as  a  person  having  an  interest  in  the  ship  (/).  And  where 
a  purchaser  had  entered  on  the  register  an  absolute  bill  of 
sale,  he  was  allowed  to  prove,  in  order  to  show  that  the  repairs 
were  not  done  on  his  credit,  that  by  a  defeasance,  not  mentioned 
on  the  register,  he  had  only  a  qualified  property  (m).  And  a 
person  who  had  executed  a  bill  of  sale  as  the  owner  of  a  share, 
was  held  not  to  be  estopped  from  showing  that  his  name  was 
inserted  in  the  register  without  his  consent,  and  that  he  had  ex- 
ecuted the  deed  for  the  purpose  only  of  divesting  himself  of  any 
supposed  title  (n)..  These  cases  are  decisions  under  the  old 
Registry  Acts,  but  the  principles  of  them  are  applicable  under 
the  statutes  now  in  force. 


(h)  3  Kent's  Comm.  136.  It  is  there 
said,  **  If  there  has  been  no  dealing 
with  the  mortgagor,  in  the  character  of 
owner,  but  the  credit  has  been  given  to 
the  person  who  may  be  owner,  it  is  a 
point  still  remaining  open  for  discussion, 
whether  the  liability  will  attach  to  the 
beneficial  or  to  the  legal  owner."  It  is 
only  to  solve  the  question  in  appearance 
to  say  that  in  such  a  case  the  ordinary 
rule  as  to  undiscovered  principals  would 
probably  be  applied,  and  that  that  party 
would  be  held  liable  for  whom  the  master 
was  then  acting  as  agent ;  for  in  cases 
of  change  of  ownership  uncommunicated 
to  the  master  there  is  often  much  prac- 
tical difficulty  in  determining  whose 
agent  he  was  on  any  particular  occasion. 

(i)  Baker  v.  Buckle,  7  Moore,  349. 
The  case  of  Dowsan  v.  Leeke,  I  Dowl.  & 
R.  N.  P.,  a  note  of  which  will  also  be 
found  in  Holt  on  Shipping,  p.  198,  tKh- 


mine  Dowson  v.  Longster,  has  some  bear- 
ing on  this  point,  but  the  question  there 
was  one  of  fact  rather  than  of  law. 

(Ar)  Chinnery  \,  Blackbume,  1  H.  BL 
117,  note  ;  Twentyman  v.  Hart,  1  Stark. 
366;  Jackson  v.  Vernon,  1  H.  Bl.  114; 
Annett  v.  Carstairs,  3  Camp.  354. 

(/)  Castle  v.  Duke,  5  C.  8f  P.  859. 
The  weight  of  the  American  decisions 
has  been  in  favour  of  the  position  that  a 
mortgagee,  out  of  possession,  is  not  liable 
for  repairs  or  necessaries  procured  on 
the  order  of  the  master,  and  not  upon 
the  particular  credit  of  the  mortgagee, 
who  has  not  been  in  receipt  of  the 
freight;  though  the  rule  is  otherwise 
where  the  mortgagee  is  in  possession, 
and  the  vessel  is  employed  on  his  ser- 
vice.    3  Kent's  Comm.  134.  135. 

(m)  Cox  V.  Reid,  U.  &  Moo.  199. 

(n)  Rand*  v.  Thomas,  5  M.  &  S.  244. 
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The  liability  of  the  owners  for  repairs  when  the  ship  has  been  Lessees. 
let  to  third  persons  depends  also  upon  whether  the  contract  for 
repairs  is,  in  fact,  made  with  them,  or  with  the  lessee.  Thus,  a 
registered  owner,  who  had  chartered  the  ship  to  the  captain  for 
a  certain  number  of  voyages  at  a  fixed  rent,  was  held  not  to  be 
liable  for  stores  furnished  under  the  captain's  orders  during  the 
existence  of  the  charter-party ;  since,  under  the  circumstances, 
the  captain  could  not  be  considered  to  be  his  servant  (o).  So, 
on  the  other  hand,  where  a  ship  was  captured,  and  afterwards 
liberated,  and  abandoned  to  underwriters  by  the  owners  on  notice 
of  the  capture,  it  was  held,  that  they  were  still  liable  for  stores 
and  necessaries  ordered  by  the  supercargo  after  tlie  abandon- 
ment {p).  And  in  a  case  at  Nisi  Prius,  the  owners  of  a  Post 
OflSce  packet  were  considered  to  be  liable  for  stores  ordered  by 
the  captain,  although  he  was  not  appointed  by  them,  but  by  the 
Postmaster-General  (q).  We  shall  see,  in  subsequent  Chap-  Owners  pro  hie 
ters  (r),  in  what  cases  the  charterers  of  ships  are  to  be  con-  ^^*' 
sidered  as  owners  pro  hoc  vice,  and  how  far  their  liability  to  third 
persons  on  contracts  relating  to  the  ship,  or  for  injuries  occa- 
sioned by  her  mismanagement,  is  affected  by  this  consideration. 

When  once  the  liability  is  established,  each  owner  is  by  the  Extent  of  lia- 
law  of  England,  which  differs  in  this  respect  from  the  civil  law,  *  "^* 
Uable  in  solido  for  the  whole  amount  of  the  debt,  without  refer- 
ence to  the  proportion  of  his  interest,  or  to  any  stipulations  be- 
tween himself  and  the  other  owners  {s).  So,  the  owners  cannot 
qualify  their  liability  by  any  arrangement  with  their  agents. 
Thus,  where  an  owner  agreed  with  his  agent  that  the  latter 
should  pay  for  the  repairs,  on  having  the  ship  transferred  to 
him,  it  was  held  that  a  creditor  of  the  owner  must  look  to  him, 
and  could  not  sue  the  agent  {t).  And  if  persons  separately  in- 
terested in  aliquot  parts  of  a  ship  employ  a  joint  agent,  they 

(o)  Prater  ▼.  Marsh,  2  Camp.  517;  France  and  Holland  part  owners  are 

S.  C,  13  East,  238 ;  Reeve  v.  Davis,  1  A.  liable  to  the  extent  only  of  their  shares. 

ft  E.  812,  and  post.  Chap.  VI.,  Con-  3  Kent's  Comm.  155.   The  observations 

TRACT  OF  Affreightment.  in  the  text  must  now  be  read  subject  to 

(  p)  MiUhell  V.  Gletmie,  1  Stark.  230.  the  limitations  on  the  liability  of  mem- 

{q)  Stoket  v.  Came,  2  Camp.  339.  hers  of  corporations  constituted  under 

(r)  See  post.  Chapters  VI.  and  IX.,  the  provisions  of  the  Joint-Stock  Com- 

CoNTRACT   OF  AFFREIGHTMENT    and  panies  Act,  185(>,  relating  to  companies 

Collision.  with  limited  liability.     19  &  20  Vict. 

(«)  Doddi*gt(m  ▼.  HalUtt,  1  Ves.  sen.  c.  47. 
498  ;  Thompson  v.  Finden,  4  C.  fr  P.  158.  (0  Rattenbury  v.  Fenton,  3  Mylne  & 

The  Scotch  law  is  the  same ;  2  Bell's  K.  505.     See  also  Stewart  v.  HaU,  2 

Comm.  665;   also  the  American.     In  Dow,  29. 
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are,  at  law,  liable  each  for  the  whole  of  the  debt  incurred  (u). 
A  Court  of  equity,  however,  would  distribute  the  liability  rate- 
ably  {v). 

Material  men,  By  the  civil  law,  and  the  law  of  those  countries  which  have 
havc^a*lien7  ^dop^ed  its  principles,  a  lien  upon  the  ship  is  given  without 
any  express  contract  to  those  who  repair  her,  or  furnish  her 
Rule  at  law.  with  necessaries,  either  at  home  or  abroad  (x).  But,  in  Eng- 
land, the  rule  is  different.  The  master  may,  in  cases  of  neces- 
sity arising  abroad,  hypothecate  or  pledge  the  ship,  and  so,  in 
effect,  give  a  lien  on  her ;  but,  at  home,  no  lien  for  work  done 
in  respect  of  the  ship  can  exist,  except  in  those  cases  in  which, 
by  the  general  law,  a  right  of  this  description  is  allowed.  The 
general  rule  of  law  is,  that  every  artificer  has  a  particular  lien 
on  any  chattel  which  has  been  delivered  to  him  in  his  business, 
and  on  which  he  has  expended  his  labour ;  and  on  this  prin- 
ciple a  shipwright  has  a  lien  for  repairs,  so  long  as  he  does  not 
part  with  the  possession  of  the  ship  (y).  But  the  lien  is  lost  as 
soon  as  the  possession  is  parted  with ;  and  where  the  work  is 
done  on  credit,  or  there  is  any  usage  of  trade  inconsistent  with 
the  lien,  it  never  arises  (z). 

It  has  been  held  that,  in  cases  of  bankruptcy,  creditors  who 
have  repaired  a  ship  have  an  equitable  lien  on  her  earnings,  not 
from  any  doctrine  peculiar  to  the  earnings  of  a  ship,  but  on  the 
general  principle  of  equity,  that  the  joint  property  of  every  part- 
nership is  liable  to  the  joint  creditors ;  but  this  right  exists  only 
so  long  as  the  ship  remains  the  property  of  the  owners  to  whom 

(u)  Pasmorev.Bou^eld,  I  Stark.  296;  Kent's  Comm.  169.    The  security  of 

Bac.  Abr.  tit  Merchant,  D.  material  men  has  been  the  subject  of 

(v)  Speerman'v,Degravet2'Vem.64cS;  legislative  provision  in  several  of  the 

British    Empire    Shipping  Company    v.  American  states.     In  New  York,  ship- 

Somes,  27  L.  J.,  Q.  B.*  397.    A  ship-  Wrights  and  material  men  have,  by  sta- 

wright  is  not  entitled  to  be  paid  for  the  tute,  a  lien   for  the   amount  of  their 

use  of  his  dock  while  he  detains  the  ship  debts,  whether  the  ship  is  owned  within 

under  such  lien  against  the  will  of  the  the  state  or  not,  but  the  lien  ceases  after 

owner,  unless  there  is  some  special  con-  due  security  given,  or  when  the  vessel 

tract  custom  or  usage  to  authorize  such  leaves  the  state.     lb,  170. 
claim.     lb,  (s)  RaUt  v.  MiteheU,  4  Camp.  146. 

(x)  3  Kent's  Comm.  168 ;  Dig.  14,  In  the  American  Courts  it  has  been 

1,  1 ;  1  Valin's  Comm.  363,  367.  held  that  giving  credit  for  a  fixed  time 

( y)  Hoare  v.  Clement^  2  Show.  338 ;  is  not  inconsistent  with  a  lien,  for  a  lien 
Justin  V.  Ballam,  1  Salk.  34 ;  Ex  parte  may  exist  for  a  debt  sohendum  in  fitturo. 
Bland,  2  Rose,  91  ;  Franklin  v.  Hosier ,  3  Kent's  Comm.  171,  note  {h).  See  as 
4  B.  &  Aid.  341 ;  Bturton  v,Snee,  I  Ves.  to  the  more  extensive  lien  which  is  en- 
sen.  154;  Watkinson  v.  Bernadiston,  2  forced  by  the  Court  of  Admiralty  in 
P.  Wms.  367.  The  Scotch  law  is  now  cases  of  collision  and  the  like,  post, 
similar.  Wood  v.  Creditors  of  Weir,  1  Chap.  IX. 
Bell's  Comm.  527.    So  in  America,  3 
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the  credit  was  given,  and  does  not  extend  to  freight  accruing 
sabeequently  to  a  sale  (z). 

The  Court  of  Admiralty  has  now,  after  many  decisions  the  Rule  in  Court 
other  way,  adopted  the  rule  of  the  common  law  with  respect  to  °  nur  y. 
these  liens  on  the  ship  herself,  and  holds  that  material  men, 
unless  in  possession,  are  not  entitled  to  any  preference  over 
other  creditors ;  and  also  that  they  have  no  better  claim  against 
the  proceeds  of  the  ship,  when  sold,  than  they  had  against  the 
ship  in  specie  (a). 

Formerly  the  jurisdiction  of  the  Courts  of  Admiralty  in  suits  Statutory  ju- 
relating  to  repairs  and  supplies,  which  had  not  been  done  or  AdiniiidVin 
furnished  on  the  high  seas,  was  very  doubtful;  the  courts  of  <»««»  of  re- 
common  law  holding  that  the  Admiralty  had  no  jurisdiction  Foreign  thipt. 
when  the  contract  had  been  made  within  the  body  of  a  county, 
and  the  Admiralty  acting  frequently  on  a  contrary  rule  (5). 

By  the  3  &  4  Vict.  c.  65,  s.  6,  however,  the  Court  of  Admi- 
ralty was  empowered  to  decide  all  claims  and  demands  for 
necessaries  supplied  to  any  foreign  ship,  or  sea-going  vessel, 
and  to  enforce  payment  thereof,  whether  she  might  have  been 
within  the  body  of  a  county  or  upon  the  high  seas  when  they 
were  furnished. 

The  jurisdiction  given  by  this  statute  has  been  held  to  extend 
to  the  supply  of  necessaries  by  an  English  firm  to  a  foreign  ship 
at  a  port  within  an  English  colony  (c). 

This  statute  conferred  upon  the  Court  of  Admiralty  a  juris- 
diction to  be  employed  in  every  lawful  mode  for  enforcing  the 
payment,  either  by  arresting  the  person  of  the  owner  or  his  pro- 
perty, in  case  of  necessity;  and  the  Court  will  exercise  this 
power  equitably,  and  endeavour  to  protect  the  interests  of  all 
persons  having  a  bona  fide  lien  upon  the  property  (d). 

The  sixth  section  of  this  act  relates  exclusively  to  foreign 
vessels,  and  the  object  of  the  statute  was  to  provide  a  remedy 
against  the  inconvenience,  which  frequently  occurred  where  a 
foreign  vessel  was  driven  upon  the  coasts  of  this  country,  and 
the  master  having  no  credit,  was  under  great  difficulty  in  ob- 

(«)  Ejt  parte  Hill,  1  Madd.  61.  vii.  viii. 

(a)  The  Neptune,  3   Knapp*8  P.  C.  (c)  The  Wataga,  1  Swab.  A.  R.  165. 

Cases,  94;  8  Hagg.  136.  \d)  See  the  judgment  of  Dr.  Lush- 

(ft)  Pritcbard'sAdm.  Digest,  Preface,  ington ;  The  AUtander,  1  W.  Rob.  294. 
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Necessaries       taining  necessaries  for  the  purpose  of  refitting  her,  and  of  pro- 
abroad.^  ceeding  on  the  voyage  {e).   The  Court  has  no  jurisdiction  where 

the  articles  were  not  furnished  to  a  foreign  ship  in  the  body  of 
a  county,  or  upon  the  high  seas ;  therefore  a  claim,  under  the 
statute,  for  goods  supplied  by  an  English  manufiEicturer  to  a 
foreign  ship,  building  in  a  foreign  port,  was  dismissed  with 
costs  (/);  but  it  has  jurisdiction  in  a  suit  brought  after  the 
passing  of  the  act,  for  necessaries  supplied  before  {g),  A  vessel 
built  and  registered  at  New  Brunswick,  and  owned  by  a  mer- 
cantile firm  residing  in  Nova  Scotia,  has  been  held  not  to  be  a 
foreign  sea-going  vessel  within  this  act  (A). 


What  are  ne- 
cessaries. 


The  term  "  necessaries^^  is  strictly  applicable  only  to  anchors, 
cables,  rigging,  and  matters  of  this  description ;  but  it  may  also 
include  money  expended  upon  necessaries.  It  has  been  defined 
to  include  all  that  is  fit  and  proper  for  the  service  in  which 
the  ship  is  engaged,  and  that  the  owner,  as  a  prudent  man, 
would  have  ordered  if  present  (i);  and  the  onus  of  proving  that 
the  articles  supplied  were,  under  the  circumstances,  necessaries, 
lies  both  in  the  Admiralty  and  the  Common  Law  Courts,  upon 
the  person  who  supplies  them  (J).  Food  and  medicine  sup- 
plied to  sailors  who  had  met  with  a  serious  accident  on  board, 
so  that  there  was  no  probability  that  they  would  be  able  to 
resume  their  duties  for  that  voyage,  have  been  held  not  to  be 
necessaries  (k).  In  all  cases,  satisfactory  proof  must  be  given 
that  the  necessaries  were  wanting,  or  that  the  money  was  bona 
fide  advanced  for  the  purpose  of  procuring  them(Z).  A  suit 
cannot  be  sustained  for  money  paid  to  discharge  a  debt  incurred 
for  necessaries  {m). 


Part  OWNERS.  We  have  already  seen  that  all  ships  are  considered  to  be 
divided  into  sixty-four  parts  or  shares ;  where  these  shares  do 
not  all  belong  to  the  same  person,  part  ownership  exists. 


{e)  See  the  judgment  of  Dr.  Lush- 
iiigton  ;  Ttie  Ocean,  2  W.  Rob.  368. 

(/)  lb. 

(g)  The  AUxander,  1  W.  Rob.  294. 

(h)  The  Ocean  Queen,  1  W.  Rob.  467. 
By  sects  of  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.  c.  97),  every 
port  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Islands 
of  Man,  Guernsey,  Jersey,  Alderney 
and  Sark,  and  the  islands  adjacent  to 
any  of  them,  being  part  of  the  Queen's 


dominions,  is,  so  far  as  relates  to  this 
question,  to  be  deemed  a  home  port. 

(t)  The  Sophie,  1  W.  Rob.  368 ;  The 
Alexander,  ubi  sup, 

{j )  lb. ;  Carey  v.  White,  1  Brown,  P.C. 
284 ;  Mackintosh  v.  Mitcheson,  4  Ex.  176. 

(*)  Organ  v.  BrodU,  10  Ex.  449. 

(/)  The  Sophie,  ubi  sup.f  The  Alexan- 
der, ubi  sup. 

(m)  The  N.  R.  Go^fabricky  ^Jur.,  N.  S. 
742. 
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By  sect.  37  of  the  Merchant  Shipping  Act,  1864,  the  number  Division  of 
of  registered  owners  is  limited  to  thirty-two,  and  no  person  is  "^^^ 
^ititled  to  be  registered  as  the  owner  of  any  fractional  part  of 
a  share  in  a  ship ;  but  these  rules  are  subject  to  the  provisions 
ms  to  joint  owners  and  owners  by  transmission,  and  do  not  affect 
the  beneficial  title  of  any  number  of  persons,  or  of  companies 
represented  by  or  claiming  under  registered  owners  or  joint 
owners ;  and  bodies  corporate  may  be  registered  by  their  cor- 
porate name  (n). 

Part  owners  are  not  necessarily  or  usually  partners ;  they  are  Rights  and  lit- 
tensmts  in  common,  when,  as  is  almost  always  the  case,  they  '  '"^*  *"^  "' 
take  their  interests  at  different  times  and  by  separate  pur-  not  partners. 
chases  (o).  The  meaning  of  this  rule  is,  that  the  relation  of 
partnership  does  not  arise  between  them  from  the  mere  fisict  of 
their  holding  shares  in  the  same  ship ;  they  may^  however,  be 
actually  in  partnership  (p),  or  there  may  be  a  partnership  in  the 
adventure,  and  not  in  the  ship  (y).  In  partnership,  properly  so 
called,  no  one  can  become  the  partner  of  another  without  his 
consent;  but  part  owners  may  be  imposed  upon  each  other 
without  consent,  as  by  purchase,  succession  and  the  like(r). 
There  appears  to  be  nothing  to  render  impossible  the  creation  of 
an  ordinary  joint  tenancy  in  the  shares  of  a  ship  (s),  but  even 
should  this  relation  exist  between  the  part  owners,  it  is  a  rule 
boUi  of  the  law  merchant  and  of  equity,  that  there  is  no  sur- 
vivorship between  them,  for  jus  accrescendi  inter  mercatores,  pro  jus  aecreicendL 
heneficio  commercii  locum  non  habet(t).  When  it  is  said  that  this 
is  a  rule  of  law,  it  is  meant  that  if  a  joint  tenancy  existed  in  a 
ship,  there  would  be  no  survivorship  of  the  legal  title  to  the 
shares,  but  it  must  not  be  supposed  thdt  rights  of  action  are 
affected  by  this  rule.  The  right  of  action  on  any  joint  con- 
ti^ct  with  merchants,  or  for  any  injury  to  the  joint  property, 

(«)  It  is  important  to  bear  in  mind  17  C.  B.  109 ;  CoUyer  on  Partn.  B.  6, 

diat,  by  sect.  100  of  this  act,  all  persons  c  4 ;  SmiUi's  Merc.  Law,  197, 6th  Edit 

who  are  beneficially  interested  in  a  ship  (p)   See  the  judgment  in  Helme  v. 

(otherwise  than  by  way  of  mortgage),  Smithy  ubi  tup, 

but  whose  names  are  not  on  the  register,  {q)  Holdemets  v.  ShacheUty  8  B.  &  C. 

we  made  liable  to  all  pecuniary  pe-  612. 

nalties  imposed  by  this  or  any  other  (r)  Holt  on  Ship.,  Introduction,  32. 

act,  on  the  owners  of  ships.    See  antet  («)  See  Abbott  on  Ship.  78 ;  Smith's 

Chap.  I.  Merc.  Law,  197. 

(o)  Green  t.  Briggs,  6   Hare,   895;  (/)  See  the  authorities  cited  in  the 

OiM/on  ▼.  Ogle,  13  East,  538;  Helme  ▼.  last  note,  and  Co.  Litt  182a;  Buckley 

Smith,  7  Bing.  709 ;  Brodie  t.  Howard,  v.  Barber,  6  Ex.  164. 

f2 
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survives,  and  the  executor  of  tlie  deceased  could  not  be  joined 
in  the  suit  (u).  The  earnings  of  the  ship,  whether  as  freight, 
cargo  or  otherwise,  follow  the  general  law  of  partnership  (r). 
Joint  owners.  It  is  expressly  provided  by  the  Merchant  Shipping  Act,  1854, 
sect.  37,  that  any  number  of  persons  not  exceeding  five  may  be 
registered  as  joint  owners  of  a  ship,  or  of  a  share  or  shares 
therein,  and  that  such  joint  owners  shall  be  considered  as  only 
one  person,  so  far  as  relates  to  the  rule  which  has  been  men- 
tioned as  to  the  number  of  registered  owners,  and  shall  not  be 
entitled  to  dispose  in  severalty  of  their  interest  in  the  ship. 


Trover.  Subject  to  these  observations,  the  ordinary  rules  respecting 

tenants  in  common  apply  to  part  owners.  Thus  one  part  owner 
cannot  bring  trover  for  the  value  of  his  share  against  another, 
unless  there  has  been  an  actual  destruction  of  the  ship,  or  some 
Sale  not  gene-  act  equivalent  to  it  (x).  The  mere  sale  of  the  ship  by  one  of 
sbif.  *  ^^^^^^'  them  appears  not  to  be  equivalent  to  a  destruction,  for,  gene- 
rally, such  a  sale  would  only  pass  the  interest  of  the  seller.  It 
would  be  otherwise  if  the  whole  property  passed  (y).  Where  it 
appeared  that  the  plaintiff  was  tenant  in  common  of  one  moiety, 
and  the  defendants  of  the  other,  and  that  they  forcibly  took  the 
ship  out  of  his  possession,  and  changed  her  name,  and  secreted 
her  from  him,  and  that  she  afterwards  got  into  the  hands  of  a 
third  person,  who  sent  her  on  a  foreign  voyage,  where  she  was 
totally  lost,  it  was  left  to  the  jury  to  consider  whether  the  de- 
struction was  not  by  means  of  the  defendants'  acts;  and  the 
jury  having  found  that  it  was,  the  Court  held  that  the  direction 
was  proper,  and  refused  to  disturb  the  verdict  {z).  But  where 
one  part  owner  sued  the  other  for  fraudulently  and  deceitfully 
carrying  the  ship  beyond  the  seas  without  his  assent,  whereby 
he  lost  his  share,  the  Court  arrested  the  judgment,  and  held. 


Remedies  as 
against  each 
other. 


(tt)  This  is  an  anomaly.  See  the  judg- 
ment of  Dampier,  J.,  in  Rex  v.  Collector 
of  Customs,  2M.  &  S.  225;  Martin  v, 
CrompCf  1  Ld.  Raym.  340 ;  Buckley  v. 
Barber,  6  Ex.  164.  In  the  earlier  cases 
this  rule  was  not  distinctly  recognized  ; 
actions  were  brought  jointly  by  the  sur- 
Tiyor  and  the  executor,  and  the  non- 
joinder of  the  executor  was  in  some  in- 
stances pleaded  in  abatement  See  Hall 
V.  Huffam,  2  Lev.  188,  228  ;  3  Keb.  737, 
798;  Kemp  ▼.  Jndrews,  3  Lev.  290; 
Smyth  V.  Milward,  2  Lutw.  1498. 

(v)  See  Green  v.  Briggs,  6  Hare,  895. 


(x)  See  Litt  s.  328 ;  Heath  v.  Hub- 
bard,  4  East,  110;  Mayhew  v.  Herrick, 
7  C.  B.  229. 

{y)  Heath  ▼.  Hubbard,  ubi  sup.,  2 
Wms.  Saund.  47  p,  note  (c) ;  Barton  ▼. 
JVilliams,  5  B.  &  Aid.  395  ;  and  see  the 
observation  of  Parke,  B.,  in  Farrar  v. 
Beswick,  1  M.  &  W.  688.  There  is  no 
market  overt  for  the  sale  of  ships,  ante, 
p.  19. 

(z)  Bemaditton  v.  Cht^nnan,  C.  B., 
1  Geo.  1,  before  King,  C.  J.,  cited  4 
East,  121. 
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that  owing  to  the  trust  and  confidence  which  the  law  supposes 
to  exist  between  tenants  in  common,  there  cannot  be  any  frnud 
between  them,  and  that,  under  such  circumstances,  they  have  no 
remedy  at  law  (a). 

It  has  been  held,  that  where  one  part  owner  objects  to  the 
employaient  of  the  ship  on  a  particular  voyage,  but  does  not 
expressly  dissent,  he  is  liable  in  equity,  if  the  ship  is  afterwards 
lost,  for  his  proportion  of  the  loss  (5),  but  that  it  is  otherwise  if 
he  expressly  dissents  (c). 

It  is,  as  we  have  seen  (d),  the  duty  of  the  majority  of  the  Choice  of 
owners  to  exercise  a  feir  and  impartial  judgment  in  the  choice  °"*^®"* 
of  the  persons  to  whom  they  confide  the  management  of  the 
outfit,  and  the  navigation  of  the  ship.  This  is  a  duty  not  only 
towards  others,  but  as  between  themselves,  and  it  would  seem 
that  any  contract  calculated  actually  to  interfere  with  it,  and  to 
fetter  their  judgment,  would  be  held  void(e). 

Each  owner  is  also  bound,  before  the  commencement  of  the  Contribution 
voyage,  to  contribute  his  share  of  capital  for  the  expenses  of  the  peases*  ^^' 
outfit,  and,  therefore,  if  one  part  owner,  who  is  ship's  husband, 
incurs  this  expense,  he  may  sue  the  others  separately  for  their 
share  of  it  (/). 

One  of  several  part  owners  has  a  right  to  require  that  the 
gross  freight  or  proceeds  of  the  cargo  shall  be  applied  in  the 
first  place  to  the  payment  of  the  expense  of  the  outfit  of  the  ship 
for  the  voyage  on  which  the  freight  was  earned ;  and  the  same 
rule  applies  to  the  expenses  of  repairs  to  the  hull,  done  with  a 
view  to  the  particular  adventure  in  which  the  earnings  were 
made,  and  without  which  the  adventure  would  not  have  been 
undertaken  f^).  By  sect  615  of  the  Merchant  Shipping  Act, 
1864,  all  money  paid  on  account  of  any  loss  or  damage  in  re- 
spect whereof  the  liability  of  the  owners  is  limited  by  Part  IX. 
of  the  act,  and  all  costs  incurred  in  relation  thereto,  may  be 

(a)  Graves  v.  Sawcer,  1  Lev.  29  ;  S.  C,  (/)  Helme  v.  Smith,  7  Bing.  709. 
Sir  T.  Raym.  15.    It  does  not  appear  (g)  Green  v.  Briggs,  6   Hare,   395 ; 
distinctly  whether  the  ship  was  lost ;  Alexander  v.  SimmSt  5  De  G.,  M.  &  G. 
see  also  MoUoy,  B.  2,  c.  1 ,  s.  2.  57.    Wages,  and  the  expense  of  man- 

(b)  Shelly  ▼.  Wituon,  1  Vern.  297.  ning  the  ship,  are  proper  deductions  to 

(c)  Horn  v.  Gilpin^  Ambler,  255.  be  made  from  the  gross  freight  as  be- 
{d)  Ante,  p.  45.  tweeu  part  owners  of  a  ship  and  the 
(e)  See  the  judgment  in  Card  v.  Hope,     assignee  of  the  freight  of  another  part 

2  B.  &  C.  674.  owner.  Lindsay  v.  Gibbs,  22  Beav.  522. 
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brought  into  account  among  part  owners^  in  the  same  manner 
as  money  disbursed  for  the  use  thereof. 

Part  owners  may,  by  the  law  of  England,  separate  at  any- 
time by  parting  with  their  shares.  The  rule  of  the  maritime 
law  was  different  (A). 

Power  to  bind  Part  owners  are  usually  liable  for  necessary  repairs  and  stores 
ordered  by  one  of  themselves  (t).  But  strictly  speaking  the 
simple  existence  of  co-ownership  does  not  give  power  to  one  part 
owner  to  pledge  the  credit  of  the  others.  And  it  is  clear  that,  in 
all  cases  in  which  it  is  sought  to  make  one  part  owner  liable  upon 
the  order  of  another,  the  real  circumstances  and  position  of  the 
parties  may  be  looked  to  in  order  to  ascertain  whether  any 
agency  existed  in  point  of  fact.  In  a  recent  case,  one  of  two 
part  owners  had  not  done  any  act  to  induce  the  creditor  to  sup* 
pose  that  the  other  had  power  to  pledge  his  credit,  and  had 
given  notice  to  his  co-owner  of  his  intention  not  to  sail  the  ship 
again,  and  had  offered  to  sell  his  share  in  her.  It  was  held 
that,  under  these  circumstances,  he  was  not  liable  for  repairs 
subsequently  ordered  by  his  co-owner,  although  the  notice 
of  his  intention  to  sell  had  not  been  communicated  to  the  cre^ 
ditor  (A).  The  principle  and  limit  of  this  liability  is  this ;  the 
law  infers  that  a  part  owner  on  the  spot  has  an  implied  autho- 
rity from  the  absent  part  owners  to  order  whatever  is  necessary 
for  the  preservation,  navigation,  and  proper  employment  of  the 
ship,  because  the  common  owners  of  a  valuable  chattel  are  pre- 
sumed to  intend  its  preservation  and  profitable  employment  (Z). 
They  cannot,  however,  bind  each  other  as  partners,  unless  an 
actual  partnership  exist,  and  then  the  ordinary  rules  relating  to 
partnerships  apply.  Thus,  one  part  owner  has  no  authority  to 
order  insurances  to  be  effected  on  behalf  of  the  others,  unless 
there  is  a  partnership  between  them(m).  If,  however,  the 
others  subsequently  adopt  the  insurance,  they  are  bound  by 
it  (n) :  but,  in  the  absence  of  any  original  authority,  or  subse- 
quent ratification,  the  broker  who  effects  the  insurance  can  only 
look  to  the  part  owner  who  employs  him,  and  is  liable,  on  the 

(h)  Molloy,  B.  2,  c.  1,  s.  3.  which    such  an  authority  is    implied. 

(•)  See  Ex  parU  Bland,  2  Roser  92 ;  Preston  v.  Tamplin,  2  H.  &  N.  303. 

Story  on  Agency,  s.  40,  and  the  cases  (/)  See  Holt  on  Ship.,  Introd.  33. 

as  to  repairs  cited  in  the  earlier  part  of  (m)  Hooper  v.  Lusby,  4  Camp.  66. 

this  chapter.  (n)  Robinson  ▼.  Gleadow,  2  Bug.  N.  C. 

{k)  Brodie  v.  Howard,  17  C.  B.  109.  156. 
See  also  as  to  the  circumstances  from 
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other  hand,  to  him  alone,  for  the  amount  received  from  the 
underwriters  (o). 

Where,  as  is  usaal,  one  part  owner  is  appointed  ship's  hus-  Ship's  bus- 
band,  he  becomes  the  agent  of  the  others  in  the  management  of  ^°  ' 
the  ship,  and  commonly  receives  some  remuneration  from  his 
co-owners  (p).  It  is  then  his  duty  to  see  to  her  proper  outfit 
and  equipment,  and  he  has  power  to  bind  the  others  by  con- 
tracts made  within  the  scope  of  his  agency.  He  cannot,  how- 
ever, as  ship's  husband,  insure  the  shares  of  the  other  part 
owners,  or  bind  them  to  the  expenses  of  a  law  suit  (q).  It  has 
been  decided  that  a  director  of  a  company  has  no  right,  even 
with  the  consent  of  the  board  of  directors,  to  appoint  himself 
to  the  office  of  ship's  husband  (r). 

It  was  once  held  that  part  owners,  although  tenants  in  com- 
mon and  not  joint  tenants,  had  a  right  to  consider  the  ship  as 
partnership  effects,  and  as  liable  to  pay  all  debts  which  any  of 
them  might  have  incurred  on  her  account,  so  as  to  give  to  those 
partners  who  were  compelled  to  pay,  a  lien  in  equity  on  the 
share  of  others  who  had  not  contributed  («).  But  this  decision 
has  been  since  overruled  (t). 

Where  one  part  owner  becomes  bankrupt  his  share  passes  to  Bankruptcy. 
the  assignees  under  the  bankruptcy  without  being  liable  specifi- 
cally to  the  claims  of  the  other  part  owners  in  respect  of  their 
disbursements  and  Uabilities  for  the  ship(u)  ;  but  it  is  a  general 
rule,  that  the  assignees  of  a  bankrupt  partner  can  obtain  no 
share  of  the  partnership  effects  until  they  have  satisfied  all  that 
is  due  firom  him  to  the  partnership.  Where  oil,  the  produce 
of  a  joint  adventure,  was  deposited  in  a  warehouse,  separated 
into  shares,  put  into  casks  marked  with  the  initials  of  the  several 
owners,  and,  by  the  agreement  between  them,  no  partner  had  a 

(•)  Roberts  ▼.  Ogilhy,  9  Price,  269,  (q)  French  v.  Backhouse,  5  Bun.  2727; 

and  lee  Hatsall  v.  Griffith,  2  C.  &  M.  Bell  v.  Humphries,  2  Stark.  345  ;  Camp- 

e>19.  bell  V.  Stein,  6  Dow,  135. 

(  p)  See  Salter  v.  Adey,  1  Jur.,  N.  S.  (r)  Benson  v.Heathorn,  1 Y.  &  C.  C.  C. 

930,  where  it  was  held,  that  a  part  owner  340. 

who  entered  on  the  duties  of  ship's  hus-  (#)  Doddington  v.  Hallett,  1  Ves.  sen. 

band  without  any  express  a^eement  for  497. 

remuneration,  but  with  a  knowledge  that  {t)  Ex  parU  Young,  2  Rose,  78,  note, 

his  predecessor  had  received  a  commis-  and  see  Green  v.  Briggs,  6  Hare,  395. 

cion,  was,  on  an  account  being  taken  («)  Ex  parte  Harrison,  2  Rose,  76 ; 

widi  his  co-owners,  en  tided  to  the  same  Story  £q.  Jur.  1242. 
commission  at  bb  predecessor. 
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right  to  his  part  until  he  had  paid  his  share  of  the  expense  of* 
procuring  it,  and  one  of  them  became  bankrupt  before  his  share 
was  actually  removed,  it  was  held  that  the  other  part  owners 
had  a  lien  on  it  for  the  bankrupt  owner's  proportion  of  the  dis- 
bursements of  the  ship,  and  were  not  boimd  to  give  it  up  to  his 
assignees  until  this  was  paid  (x).  Where  the  managing  owner 
received  the  freight  warrants  and  paid  them  into  a  bank  in  his 
own  name,  drawing  cheques  from  time  to  time,  for  various  sums 
out  of  the  proceeds,  part  of  which  he  applied  for  the  use  of  the 
ship,  and  part  for  other  purposes,  it  was  held  that  the  other  part 
owners  had  no  lien  on  this  fund  in  the  hands  of  the  banker,  nor 
any  claim  against  him  as  their  debtor  (y). 

Competent  Formerly  questions  arose  as  to  whether  part  owners  could 

witnesses.  ^^^  evidence  for  each  other  (z) ;  but  as  objections  on  the  ground 
of  interest  are  now  removed,  and  the  parties  to  a  suit  are  com- 
petent witnesses  in  their  own  case,  it  is  unnecessary  further  to 
notice  these  decisions  (a) ;  but,  it  must  be  recollected,  that  the 
admission  of  one  part  owner  is  still  not  binding  on  the 
others  (i). 

Admiralty  ju-  In  disputes  between  part  owners  as  to  the  employment  of  the 
emploj^en^t  of  ^hip,  the  Court  of  Admiralty  exercises  a  peculiar  jurisdiction  (c). 
ship.  In  the  words  of  Lord  Tenterden  "it  has  been  the  constant 

practice,  in  disputes  between  part  owners  as  to  the  employment 
of  the  vessel,  where  the  majority  in  value  of  the  shareholders 
are  desirous  to  send  the  vessel  on  a  voyage  to  which  the  mi- 
nority vnll  not  consent,  for  the  Court  of  Admiralty  to  arrest  the 
ship  at  the  instance  of  the  latter,  and  to  take  from  the  majority 
a  stipulation  in  a  sum  equal  to  the  value  of  the  shares  of  those 
who  disapprove  of  the  adventure,  either  to  bring  back  and  re- 
store to  them  the  ship,  or  to  pay  them  the  value  of  their  shares. 
Although  the  jurisdiction  of  the  Admiralty  in  such  cases  was 

(or)  Holdemess  v.  ShacJcells,  8  B.  &  C.  72,  and  12  &  IS  Vict.  c.  106,  s.  125. 
612 ;  Green  v.  Briggs,  6  Hare,  395 ;  see  («)  Atkinson  v.  Foster,  1  C.  B.  712. 

also  Boyd  v.  Mangles,  3  Ex.  387.  (a)  6  &  7  Vict  c.  85 ;   14  &  15  Vict 

(y)  Ex  parte  Gribble,  3  Deac.  &  Chit  c.  99 :  16  &  17  Vict  c.  83.     The  only 

339,  and  see  Sims  t.  Bond,  5  B.  &  Ad.  exception  is  in  actions  of  breach  of  pro- 

889.    As  to  the  transmission  of  shares  in  mise  of  marriage,  and  proceedings  in- 

a  ship  by  bankruptcy,  see  the  M.  S.  Act,  stituted  in  consequence  of  adultery ;  14 

1854,  ss.  58—60,  mortgages  of  ships,  &  15  Vict  c.  ^9, 
when  duly  registered,  are  exempt  from  {b)  Joggers  v.Binnings,  1  Stark.  64. 

the  operation  of  the  reputed  ownership  (c)  MoUoy,  B.  2,  c.  1,  8.  2,  Beawes, 

clauses  in  the  bankrupt  acts.    See  sect  107. 
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once  doubted,  there  are  several  authorities  recognizing  it ;  and 
it  may  now  be  taken  as  settled,  that  in  disputes  between  part 
owners  as  to  the  employment  of  a  ship,  the  Court  of  Admiralty 
may,  by  warrant,  arrest  and  detain  the  ship  until  security  be 
given  to  the  amount  of  the  value  of  the  shares  of  those  part 
owners  who  dissent  from  the  particular  employment"  (rf).     If 
the  minority  have  possession  of  the  ship,  and  refuse  to  employ 
her,  the  majority  may,  on  a  similar  warrant,  obtain  possession 
and  send  her  to  sea,  on  giving  the  like  security  {e).    This  Court 
is  open  all  the  year  round  to  applications  by  part  owners  to  re- 
strain the  sailing  of  ships  without  their  consent,  until  security 
given  to  the  amount  of  their  respective  shares.     But  where  the 
shares  are  not  ascertained  the  Court  has  no  jurisdiction,  and  in 
such  a  case  the  Court  of  Chancery  will  restrain  the  sailing  of  the 
ship  by  injunction  until  the  share  of  the  party  complaining  shall 
be  ascertained,  and  security  given  to  the  amount  of  it(/).     A 
dissenting  owner  is  not  entitled  to  any  share  of  the  freight 
earned  on  the  voyage  (y).     Where,  however,  he  arrests  the  ship 
after  the  other  owners  have  expended  money  in  repairing  it  and 
fitting  it  out,  he  is  bound  to  pay  his  proportion  of  these  ex- 
penses (A).   The  law  of  some  coimtries  has  gone  so  far  as  to  en- 
deavour to  compromise  all  interests  by  compelling,  in  cases  of 
disagreement,  a  sale,  either  of  the  shares  of  the  minority,  or  of 
the  whole  ship,  on  the  application  of  a  majority  of  the  owners, 
or  sometimes  even  of  a  moiety  of  the  interests.     But  by  the  No  power  to 
law  of  England  there  is  no  power,  in  cases  of  this  description,  i'n'^g^e8*of*di8- 
to  compel  a  sale,  either  in  the  Court  of  Chancery  or  the  Court  agreement, 
of  Admiralty  (i).    Where  a  bond  was  given  for  the  safe  return 
of  a  ship  to  a  particular  port  of  this  kingdom,  and  the  ship  hav- 

{d)  In  Re  Blanihardt  2  B.  &  C.  248,  undoubted  wherever  there  is  an  express 

and  see  The  ApoUo,  1  Hagg.  306.    The  agreement  as  to  the  employment  of  the 

Court  has  jurisdiction  to  take  a  vessel  ship.  Z)ar6y  v.  ^atne«,  9  Hare,  369.   See 

from  a  mere  wrongdoer,  and  deliver  it  also  Brenan  v.  Preston,  2  De  G.,  M.  &  G. 

to  the  lawful  owner.    lb.  813. 

<«)  Abbott  on  Ship.  101  (7th  edit.)  (g)  i^nm.,  2  Chanc.  Cas.  36 ;  Boson  v. 
It  appears  that,  according  to  the  Ame-  Sandford,  Carth.  63. 
lican  law,  the  minority  may  employ  the  {h)  Davis  v,  Johnston,  4  Sim.  539. 
ship  in  like  manner,  if  the  majority  de-  (i)  Per  Sir  C.  Robinson,  in  The  Mar- 
dine  to  employ  her  at  all.  Steamboat  garet^  2  Hagg.  276 ;  Ouston  v.  llebden, 
Orleans  v.Phcebus,  11  Peter's  (American)  1  Wils.  101.  The  Scotch  and  American 
Rep.  175.  Courts  have  exercised  the  right  of  com- 

(/)  Holy    T.  Goodson,  2   Mer.  77 ;  pelling  a  sale,  at  least  where  the  part 

OaistU  V.  Craig,  lb,  137.    See,  how-  owners  were  equally  divided  in  opinion, 

ever,  CasteHi  v.  Cook,  7  Hare,  89.    The  1  Bell's  Comm.  503 ;  3  Kent's  Comm. 

Jurisdiction  of  the  Court  of  Chancery  is  153,  154. 
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ing  been  carried  by  distress  into  another  port  was  there  arrested 
in  suits  for  salvage  and  wages,  the  Court  of  Admiralty  dechned 
to  pronounce  the  bond  forfeited,  and  held,  that  while  the  ship 
was  within  the  jurisdiction  of  the  Court,  safe  and  unsold,  the 
application  was  premature  (A). 


Power  of  Court 
of  Chancery 
to  sell  interest 
of  unqualified 
owners. 


The  Court  of  Chancery  has  now,  by  statute,  power  to  order  a 
sale  of  any  property  in  a  ship  or  share  which  becomes  vested,  by 
transmission  on  the  death  of  any  owner,  or  the  marriage  of  any 
female  owner,  in  any  person  not  qualified  to  be  the  owner  of  a 
British  ship.  The  application  must  be  made  on  behalf  of  the 
imqualified  person,  and  the  Court  may  deal  with  it,  and  with 
the  proceeds  of  the  sale  as  it  thinks  just  (I).  The  order  for  sale 
must  vest  the  right  to  transfer  the  property  in  a  nominee  of  the 
Court,  who  may  then  transfer  like  a  registered  owner  (m).  The 
application  for  a  sale  must  be  made  within  four  weeks  after  the 
occurrence  of  the  event  on  which  the  transmission  of  the  pro- 
perty has  taken  place,  or  within  such  further  time  (not  exceed- 
ing one  year  from  the  date  of  such  occurrence)  as  the  Court 
may  allow.  If  no  application  for  a  sale  is  made,  or  granted,  the 
share  or  ship  transmitted  under  the  circumstances  mentioned 
above,  becomes  forfeited  (n).  These  powers  may  be  exercised  in 
Ireland  by  the  Court  of  Chancery,  in  Scotland  by  the  Court  of 
Session,  and  in  any  British  possession,  by  the  Court  possessing 
the  principal  civil  jurisdiction  therein  (o). 


To  restrain  a 
sale  of  ship. 


The  Court  of  Chancery,  and  the  other  Courts  referred  to 
above,  have  also,  by  statute,  a  general  power  to  prohibit  the 
dealing  with  any  ship  or  share  for  any  time  to  be  mentioned  in 
an  order  made  by  the  Court.  Any  person  interested  in  the  ship 
may  apply  for  such  an  order  (p). 


Adjustment  of 
accounts. 


The  ordinary  remedy  for  part  owners  to  obtain  an  adjustment 
of  the  ship's  accounts  amongst  themselves  is  a  suit  in  equity  (^). 
Where,  however,  one  of  the  part  owners,  who  acted  as  ship's 
husband,  covenanted  with  the  others  to  make  out  the  ship's 


{k)  Tht  Margaret,  2  Hagg.  276. 
(l)  M.  S.  Act,  1864,  s.  62. 
(m)  lb.  s.  63. 
(n)  lb.  s.  64. 
(o)  Jb.  s.  62. 


(p)  M.S.  Act,  1854,  s.  65. 

(q)  Col  Iyer  on  Partnership,  688.  A 
copartner  cannot  originate  a  suit  for 
accounts  in  the  Admiralty  Court.  Tk9 
ApoUo,  1  Hagg.  306. 
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accountSy  and  diride  the  profits  after  the  ship's  return,  it  was 
held,  that  the  other  owners  might  sue  him  at  law  (m  this  co- 
Tenant  (r). 

To  a  biU  filed  for  an  account  of  the  profits  of  the  ship  all  the 
part  owners  must  be  parties  (s). 

With  respect  to  the  liability  of  part  owners  to  third  parties,  Rights  and 
we  have  seen  that,  when  they  are  liable,  their  liability  is  not  J^^^^^ot^r,. 
limited  by  the  extent  of  their  separate  shares  (0- 

They  should  join  in  actions  for  any  injury  to  the  ship.  Be-  Actioni  by. 
fore  the  Common  Law  Procedure  Act,  1862  (16  &  16  Vict.  c. 
76),  the  objection  that  all  were  not  joined,  could  in  actions  of 
tort  be  taken  only  by  plea  in  abatement  (t<).  In  these  actions  the 
misjoinder,  or  the  joinder  of  too  many  plaintiffs,  and  in  actions 
of  contract,  either  the  nonjoinder  or  the  misjoinder  of  plaintiffs, 
was  a  fatal  objection  which  might  be  taken  at  the  trial,  or,  if  it 
appeared  on  the  pleadings,  by  demurrer,  or  in  arrest  of  judg- 
ment (or).  In  actions  against  part  owners,  the  ordinary  rules  as  Actions 
to  the  joinder  of  parties  also  applied.  Where  the  action  was  in  ®^°'** 
tort,  no  advantage  could  be  taken  of  the  omission  of  some  of 
the  joint  tort-feasors,  or  of  the  joinder  of  too  many  defend- 
ants ;  but  where  the  action  was  on  a  contract,  even  although 
the  plaintiff  shaped  his  case  in  tort,  the  omission  of  any  defend- 
ant was  ground  for  a  plea  in  abatement,  and  the  joinder  of  too 
many,  of  nonsuit ;  for,  it  was  held  that  the  plaintiff  could  not, 
by  adopting  a  particular  form  of  remedy,  alter  the  situation  of 
the  defendant  (y). 

It  is  not  now  necessary  that  any  form  of  action  should  be 
mentioned  in  the  writ  (z),  and  different  causes  of  action  may  be 
joined  in  the  same  suit  provided  they  are  by  and  against  the 
same  parties,  and  in  the  same  rights  (a).  A  defendant  may  now 
give  notice  of  nonjoinder  of  any  plaintiff,  or  plead  it  in  abatement, 
and  in  all  cases  of  nonjoinder  or  of  misjoinder  of  plaintiffs,  or  of 

(r)  Owston  v.  Ogle,  13  East,  538.  kee  the  notes  to  Cabell  v.  Faughan,  1 

(#)  Moffat  V.  Farquharson,  2  Brown  Wins.  Saund.  291  A ;  1  Chit.  Plead.  14, 

C.  C.  838 ;  Collyer  on  Part  683.  75  (7th  edit.) 

(0  Ante,  p.  63.  (y)  Poxzi  v.  Shipt<m,  8  A.  &  £.  963. 

(«)  Adduon  v.  Overend,  6  T.  R.  766 ;  («)  15  &  16  Vict  c.  76,  s.  3. 

PkimpM  V.  Claggett,  10  M.  &  W.  102.  (a)  lb,  s.  41. 

(x)  Hare  T.  CeUy,  Cro.  Eliz.  143 ;  and 
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defendants,  an  amendment  may  be  made,  if  necessary,  before  or, 
in  some  cases,  at  the  trial  (b). 

We  have  seen  that  although  there  is  no  survivorship  as  to 
the  right  to  the  shares  in  a  ship,  the  remedy  in  respect  of  any 
contract  made  with  all  the  owners,  or  for  any  damage  done 
during  their  lifetime  to  the  ship,  belongs  to  the  survivors 
only(c). 

(6)  15  &  16  Vict  c  76,  ts.  84-39. 

(c)  See  the  cases  cited,  anUt  p.  68,  note  («);  Buckley  v.  Barber,  6  Ex.  164. 


Digitized  by 


Google 


(    77    ) 


CHAPTER  III. 

THE  MASTER. 


PAGE 

Tbh  Master 77 

Nature  of  his  Office.    .    •    .  78 

His  Qualifications      ...  78 

Examination .78 

CertificateM  of  Competency  and 
Service 78 

APPOIlfTMSlYT,    RSMOTAL  AND 

Rbmunbbation  ....  80 

Primage 82 

Tradifw  on  his  oum  Account   .  8*3 
Hemem/for  Wages   ....  88 

Lien  ...    7 84 

Authority 84 

Duties  brforb  the  Votage  .  86 
As  to  Ship  and  Crew     ...  86 

Customs  LatDS 87 

Port  Dues 88 

Lading  Cargo 89 

Starting  for  Voyage  ....  91 
Duties  during  the  Votage  .  91 

Sl^s  Papers 92 

Certificate  ofBegistry  ...  92 
Agreement 93 


PAOB 

Charter-Party 98 

BiUs  of  Lading  and  Invoices    93 

Log  Booh 93 

BUI  of  Health 95 

Flags 96 

Barratry 97 

Duties  apter  thb  Votage  .    99 

Customs  Laws 100 

Delivery  of  Cargo  ....  101 
Personal  Liability  on  Con- 
tracts   102 

Power  to  bind  the  Owners  102 
Hypothecation,  or  Sale  of  Ship 

or  Cargo 104 

Idability  of  Oumers  for  his 

Torts 105 

Power  TO  bind  the  Freight- 
ers   105 

Agency  in  Cases  of  Insur- 
ance      106 

Jettison 106 

Ransom 106 


The  master^  more  commonly  called  the  captain^  is  the  person  Thb  Maitbr. 
appointed  by  the  owner  or  owners,  to  navigate  and  manage  the 
ship  (a) ;  and  the  law  regards  him  as  an  oflBcer  who  mast  render 
accomit  for  the  whole  charge  committed  to  his  care.  By  reason 
of  his  possession  of  the  ship  he  may  bring  an  action  of  trespass, 
or  case  against  a  wrongdoer,  and  may  sae  for  freight  earned 
mider  a  contract  to  which  he  is  a  party  (b) ;  but  he  cannot  sue 
for  demurrage,  unless  it  be  mentioned  in  the  bill  of  lading  (c). 


(a)  MoUoy,  B.  2,  c.  2,  s.  1 ;  8  Kent's 
Omim.  160;  tee  also  the  CoDsolato, 
c.  16.  A  full  account  of  his  office  and 
duty  under  the  French  law  will  be  found 
in  the  Encyclopedic  du  Droit,  tit.  Capi- 
uine  de  Navire.  See  also  Code  de 
Commerce,  Art.  221—249.  By  the  M. 
S.  Act,  1854,  B.  2,  the  term  **  master" 
includes  eyery  person  (except  a  pilot) 


haying  command  or  charge  of  any  ship. 

(6)  Pittt  ▼.  Gainee,  1  Ld.  Raym.  558 ; 
Shields  v.  Davit,  6  Taunt  66,  He  may 
allege  in  pleading  that  the  goods  were 
carried  in  hi*  ship.    lb. 

(c)  Brouncker  v.  Scoitf  4  Taunt.  1  ; 
JeitoH  T.  Solly,  ib.  52 ;  Evans  t.  Fortter, 
1  B.&  Ad.  118. 
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Nature  of 
office. 


As  the  master  possesses  an  almost  absolute  control  over  the 
crew  and  passengers,  and  very  extensive  powers  over  the  in- 
terests of  the  owners,  and  of  the  merchants  in  the  care  of  the 
ship  and  cargo,  and  as  he  is  liable,  at  any  time,  to  be  called 
upon  to  exercise  agencies  of  a  complex  character,  it  is  necessary 
that  he  should  be  a  person  capable  of  performing  these  nu- 
merous and  important  duties  with  skill,  enei^  and  good 
faith. 

We  will  now  consider  in  their  order; — I,  the  qualifications  of 
the  master  ;  2,  his  appointment  and  remuneration  ;  3,  his  authority 
over  the  crew  and  others  on  hoard;  4,  his  duties,  and  6,  tus  per- 
sonal liability y  and  that  of  the  owners,  and  of  the  freighters, 
arising  out  of  his  acts. 


QUALIPICA- 
TIONi. 


First,  as  to  his  qualifications.  Under  the  12  &  13  Vict.  c.  29 
(which  is  now  repealed),  it  was  in  all  cases  necessary  that  the 
master  of  a  British  registered  ship,  wherever  she  was,  should  be 
a  British  subject.  This,  however,  is  not  so  now  (d).  In  most 
of  the  countries  of  maritime  Europe  there  have  long  existed 
some  legislative  requirements  as  to  the  fitness  and  capacity  of 
masters  {e) ;  in  England,  however,  there  were,  until  lately,  no 
provisions  on  this  subject,  and  owners,  like  others  who  are 
compelled  to  employ  agents,  were  left  to  their  own  discretion 
to  engage  persons  on  whose  skill  and  fidehty  they  could  rely. 


Examination.  By  the  Mercantile  Marine  Act,  13  &  14  Vict  c.  93,  however 
(which  act  is  now  repealed),  a  system  of  examination  was  esta- 
blished, under  which  certificates  might  be  granted  by  the  Board 
of  Trade,  upon  reports  from  the  local  boards,  and  somewhat 
similar  provisions  are  contained  in  Part  III.  of  the  Merchant 

Certificates  of    Shipping  Act,  1 854.    Under  this  Act,  Local  Marine  Boards  are 

competency       constituted,  which  consist  of  certain  local  officers,  together  with 
and  service.  '  . 

four  persons  appointed  by  the  Board  of  Trade,  and  six  who  are 

elected  by  shipowners  (/) ;  these  boards  are  bound  to  provide, 


(d )  By  the  M.  S.  Act,  1864,  s.  44,  the 
master's  name  must  be  inserted  in  the 
certificate  of  reflfistry ;  and  by  sect.  46, 
a  change  of  master  must  be  indorsed  on 
the  certificate,  and  the  officers  of  cus- 
toms at  any  port  under  British  do- 
minion, may  refuse  to  allow  any  person 
to  act  as  master  at  such  port,  unless  his 


name  is  in  or  on  the  certificate. 

{e)  See  French  Ordonn.  7th  August, 
1825 ;  Encyclopedic  du  Droit,  tit  Capi- 
taine  de  Navire ;  3  Kent,  Comm.  160, 
note  (a). 

(/)  M.  S.  Act,  1854,  ss.  110—121. 
See  pottt  Chap.  IV.,  Crew,  where  these 
provisions  are  more  fully  considered. 


Digitized  by 


Google 


THE  MASTER. 

ftt  their  respective  ports,  for  the  examination  of  masters  and 
mates,  of  "foreign  going  ships"  and  of  "home  trade  pas- 
senger ships  "  (g)»  The  examination  is  under  the  control  of  the 
Board  of  Trade  (A) ;  it  extends  to  the  competency  of  the  appli- 
cants ;  and  they  must  also  produce  satisfactory  evidence  of  their 
sobriety,  experience,  ability  and  general  good  conduct  on  "board 
ship ;  and  when  it  has  been  passed  the  Board  of  Trade  (except 
where  there  is  reason  to  suppose  that  the  report  of  the  local 
board  has  been  unduly  made,  when  the  Board  may  remit  the 
case  to  the  same  or  other  examiners)  grants  to  the  applicants  a 
"  certificate  of  competency ;"  either  as  master,  first,  second  or 
only  mate  of  a  foreign  going  ship,  or  as  master  or  mate  of  a 
home  trade  passenger  ship,  as  the  case  may  be  (i). 

Other  certificates,  called  "  certificates  of  service,"  may  also 
be  granted  under  the  statute,  without  examination,  to  persons 
who,  before  the  1st  of  January,  1851,  had  served  as  master  or 
mate  in  the  British  merchant  service,  or  on  board  home  trade 
passenger  ships.  Similar  certificates  are  claimable  by  all  per- 
sons who  before  that  date  had  attained,  or  who  subsequently 
attain,  the  rank  of  lieutenant,  master,  passed  mate  or  second 
master,  or  any  higher  rank  in  the  Queen's  or  the  East  India 
(Company's  service  (A).  No  foreign  going  ship  or  home  trade 
passenger  ship  may  go  to  sea  from  a  port  in  the  United  King- 
dom unless  the  master,  and,  in  the  case  of  foreign  going  ships, 
the  first  or  second  mate,  or  only  mate,  and  in  the  case  of  home 
trade  passenger  ships,  the  first  or  only  mate,  have  certificates  of 
competency  or  service  appropriate  to  or  above  their  stations  in 
the  ship  (/).  The  master  of  every  foreign  going  ship  must,  upon 
signing  the  agreement  with  the  crew,  produce  to  the  shipping 

ig)  M.S.  Act,  1854,8.181.  The  term  (i)  M.  S.  Act,  1854,  s.  184. 

''foreign  going  ship"   includes  every  (k)  76.8.135. 

ship  employed  in  trading,  or  going  be-  (/)  Jb.  s.  186.    Where  the  tonnage 

tween  some  place  or  places  in  the  United  of  the  ship  equals  or  exceeds  100  tons, 

Kingdom,  and  some  place  or  places  situ-  at  least  one  officer  besides  the  master 

ate  beyond  the  following  limits,  that  is  to  must  have  a  proper  certificate.   lb.,  and 

sty,  the  coasts  of  the  United  Kingdom,  see  the  same  section  as  to  the  penalties 

the  Islands  of  Guernsey,  Jersey,  Sark,  incurred  by  the  breach  of  these  pro- 

Aldemey  and  Man,  and  the  continent  visions.     By  sect.  187,  certificates  for 

of  Europe  between  the  river  Elbe  and  foreign  going  ships  are  declared  to  be 

Brest  inclusive.    A  "  home  trade  pas-  of  higher  grade  than  corresponding  cer- 

senger  ship'*  means  every  home  trade  tificates  for  home  trade  passenger  ships.  ^ 

ship  Uhat  is,  every  ship  employed  in  See  further  as  to  the  duplicates  of  these 

trading  or  going  within  the  above-men-  certificates,  the  granting  of  copies  of 

tioned  limits)  employed  in  carrying  pas-  them  in  certain  cases,  and  as  to  the  pu- 

sengers.    See  sect  2.  nishment  for  false  representations  made 

(A)  lb.  8.  132,  as  to  fees,  see  s.  183,  to  obtain  them.    Sects.  188,  189,  140. 
and  Schedule  R.,  App.  s.  2,  p.  clvii. 
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master  these  certificates  of  competency  or  service.  In  the  case 
of  running  agreements,  the  certificate  of  any  mate  first  engaged 
on  the  second  or  subsequent  voyages  must  on  such  voyages  be 
produced  in  like  manner.  In  the  case  of  home  trade  passenger 
ships,  the  certificates  must  be  produced  half-yearly  to  a  shipping 
master,  and  the  shipping  masters  are  bound  to  give  to  the  master  a 
certificate  of  his  compliance  with  these  provisions,  without  which 
he  cannot,  in  any  case,  proceed  to  sea  (m).  If  the  bearer  of 
any  of  these  certificates  is  shown  to  have  been  convicted  of  any 
ofience,  is  superseded  by  any  admiralty  or  naval  court,  or  found 
upon  investigation  by  the  Board  of  Trade,  or  any  local  marine 
board,  to  have  been  guilty  of  gross  misconduct  or  tyranny,  or 
to  have  caused  by  his  wrongful  act  loss,  abandonment,  or  serious 
damage  to  any  ship,  or  loss  of  life,  the  certificate  may  be  sus- 
pended or  cancelled  (w).  So,  the  courts  of  enquiry  which  may 
be  instituted  under  the  act,  in  cases  of  wreck  and  casualty, 
have  the  power  of  calling  for  and,  if  they  think  fit,  withholding 
the  certificates  of  any  master  or  mate,  to  be  dealt  with  as  the 
Board  of  Trade  thinks  fit  (o). 


Appoint- 
MEifTy  Re- 
moval AND 
Remunera- 
tion. 


Secondly,  as  to  ^A^  appointment  and  remuneration  of  the  master. 
It  often  occurs  that  the  master  is  also  a  part  owner  of  the  ship 
he  commands,  in  which  case  his  appointment  is  a  matter  of 
agreement  between  himself  and  the  other  owners  (p).  Where 
this  is  not  so,  the  right  of  appointing  him  is  vested  in  the  owner, 
or,  if  there  be  more  than  one  owner,  in  the  majority,  in  propor- 
tion, not  to  their  number,  but  to  the  amoimt  of  their  interest  in 
the  ship  (q).  Cases  may,  however,  arise  in  which  it  may  become 
necessary,  for  the  prosecution  of  the  voy^e,  to  appoint  a  mas- 
ter, although  no  communication  can  be  had  with  the  owners. 
In  one  instance  where,  as  a  measure  of  necessity,  the  consignees 
of  a  cargo  appointed  a  master  in  the  stead  of  one  who  had 
deserted  at  a  foreign  port,  the  Court  of  Admiralty  said,  that  it 
would  feel  strongly  inclined  to  hold  him  entitled  to  the  privi- 
leges, and  competent  to  discharge  the  functions  of  a  master 

(m)  M.  S.  Act,  1854,  ss.  161,  162. 

(n)  lb,  8.  242.  The  same  punish- 
ment is  imposed  if  any  colonial  tribunal 
reports  that  such  an  offence  has  been 
committed,  and  the  governor  confirms 
the  report  A  new  certificate  may  be 
subsequently  granted.     lb. 


(o)  M.  S.  Act,  1854,  8.  438. 

(p)  When  this  is  the  case,  it  is  ne- 
cessary carefully  to  observe  in  which  of 
his  two  characters  he  performs  any  par- 
ticular act   See  ante^  Chap.  II.,  Owner. 

(9)  Molloy,  B.  2,  c.  ],s.4. 
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appointed  in  the  most  regular  manner  (r).  And  more  recently 
the  same  Ck>urt  upheld  the  appomtment  of  a  master  made  by  a 
British  consul  at  a  foreign  port,  to  which  the  ship  had  come 
after  the  master  and  crew  had  been  murdered  in  a  mutiny  («). 

The  right  to  remove  the  master  is,  in  ordinary  cases,  vested 
in  the  same  persons  who  have  the  right  of  appointment  It  is 
provided,  however,  by  the  Merchant  Shipping  Act,  1854,  that 
any  Court  of  Admiralty  may,  upon  the  application  of  the  owner 
of  any  ship  within  its  jurisdiction,  or  on  that  of  his  agent  or  of 
a  part  owner  or  consignee,  or  of  a  certificated  mate,  or  of  one 
third  or  more  of  the  crew,  remove  the  master  of  the  ship,  if  it 
be  proved  on  oath  to  the  satisfaction  of  the  Court  that  the 
removal  is  necessary  (t).  In  these  cases  the  Court  may,  with 
the  consent  of  the  owner,  agent  or  consignee  (or  without  their 
consent  if  they  are  not  within  the  jurisdiction),  appoint  a  new 
master  (te). 

By  the  same  statute,  any  naval  court  held  on  the  high  seas  or 
abroad  may,  if  unanimous  that  the  safety  of  the  ship  or  crew  or 
the  interest  of  the  owner  absolutely  requires  it,  supersede  the 
master  and  appoint  another  in  his  stead.  The  consent,  however, 
of  the  consignee  of  the  ship,  if  he  be  at  the  place  where  the 
enquiry  takes  place,  must  be  obtained  to  the  appointment  of  the 
new  master  (:r). 

The  principal  source  of  remuneration  to  the  master  for  his 
services  is  the  salary  which  he  receives  from  the  owner.  As 
the  consideration  for  this  salary  is  his  performing  his  duty,  if  he 
be  guilty  of  any  gross  misconduct,  as  barratry  or  drunkenness, 
or  exhibit  gross  incapacity,  an  entire  forfeiture  of  his  wages 
will  ensue.  In  the  Admiralty  Court,  if  any  loss  has  been  sus- 
tained by  his  negligence  without  such  extreme  misconduct  or 
incapacity,  it  is  usual  to  deduct  from  his  pay  the  amoimt  of  the 
loss  alone.  In  considering  what  acts  of  the  master  will  work  a 
total  forfeiture  of  his  wages,  it  has  been  said  that  nothing  more 
can  be  required  from  him  than  the  honest  exercise  of  his  own 

(r)  See  the  judgment  of  Sir  W.  Scott  any  case  in  which  they  have  reason  to 

in  The  Alexander ^  1  Dods.  281.  believe  that  any  master  or  mate  is  from 

(«)  The  Cynthia,  16  Jur.  748.     See  incompetency  or   misconduct  unfit  to 

also  The  Eliza  Cornish,  17  Jur.  738.  discharge  his  duties. 

(0  M.  S.  Act,  1854-,  8.  240.  (x)  lb.  sect  263.    See  post,  Chapter 

(u)  Jb.  By  sect.  241,  the  Board  of  IV.,  Crew,  as  to  the  constitution  of 

Trade,  or  an^  local  marine  board,  is  em-  these  naval  courts, 
powered  to  institute  an  investigation  in 
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discretion,  according  to  the  degree  of  ability  and  experience  in 
business  which  such  an  officer  may  fairly  be  supposed  to  pos- 
sess, and  that  a  mere  error  of  judgment  on  his  part,  not  tainted 
with  any  guilty  intention  or  corrupt  motive,  will  not  have  this 
effect  (y). 

The  old  rule,  that  freight  is  the  mother  of  wages,  did  not  ex- 
tend to  the  salary  of  the  master  (z). 

Primage.  The  master  is  usually  entitled,  in  addition  to  the  pay  which 

he  may  stipulate  to  receive  from  those  who  employ  him,  to 
primage^  which  is  mentioned  in  the  bills  of  lading  thus,  '^  with 
primage  and  average  accustomed"  (a).  This  is  a  small  payment 
made  by  the  owner  or  consignee  of  the  goods  to  the  master  for 
his  care  and  trouble,  which  varies  in  amount  according  to  the 
particular  trade  in  which  the  ship  is  engaged.  The  master  may 
himself  sue  the  consignee  for  it,  although  the  freight  has  been 
settled  with  the  shipowner  (J).  Where  by  the  bill  of  lading 
goods  were  to  be  delivered  to  the  consignee,  "  he  paying  freight 
for  the  same  as  per  charter-party,  with  primage  and  average 
accustomed,"  and  the  agreement  between  the  shipowner  and 
consignee  (there  being  no  actual  charter-party)  was  for  so  much 
per  ton,  not  mentioning  primage,  it  was  held  that  the  master 
was  entitled  to  primage  from  the  consignee,  although  his  bargain 
with  the  owner  was  to  receive  beyond  his  wages  a  sum  certain 
"  for  all  cabin  or  other  allowances"  (c). 

Trading  on  his  The  law  considers,  however,  on  obvious  grounds  of  policy, 
own  account  ^^^  ^^  master  is  engaged  to  devote  the  whole  of  his  time  and 
attention  to  the  concerns  of  his  owner,  and  it,  therefore,  does  not 
allow  him  to  trade  on  his  own  account  (rf),  or  to  hire  out  his 
services,  or  any  part  of  them,  to  another.  Should  he  do  so,  he 
is  not  entitled  to  receive  any  earnings  derived  from  such  a 
contract,  and  if  they  have  been  paid  to  the  owner,  the  latter  is 
entitled  to  retain  them  {e).  For  the  same  reason  the  master  may 
not  claim  premiums  for  himself  which  arise  out  of  transactions 

{y)  See  the  judgment  of  Dr.  Lush-  (c)  76. ;  see  also  Charleton  v.  Coiet- 

ington  in  The  Thomas  Worthington^  8  W.  worthy  R.  &  Moo.  175,  and  pott.  Chap. 

Rob.  128,  andjMw/,  Chap.  IV.,  Crew.  VI.,  Charter-party. 

(«)  Hawkins  v.  Twizell,  5  E.  &  B.  (rf)  Gardner  v.  M'Cutcheon,  4  Beav. 

883,  and  see  post,  p.  84,  note  (p),  534. 

(a)  The  older  books  speak  also  of  (e)  Thompson  v.  Havelock,  1   Camp. 
average  as  a  payment  to  the  master.  527. 

(b)  Best  V.  Saunders,  M,  k  M.  208. 
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in  which  be  is  engaged  on  behalf  of  his  employers,  even  although 
a  contrary  usage  may  have  prevailed  in  this  respect  (/). 

The  master  could  not,  until  recently,  except  in  the  case  of  the  Remedy  for 
bankruptcy  or  insolvency  of  the  owner  (when  by  7  &  8  Vict.  ^^^^ 
c  112,8.  16,  he  had  the  same  rights,  liens  and  remedies  as  the 
other  mariners)  (g),  sue  in  the  Admiralty  Court  for  his  wages, 
for  his  contract  was  considered  to  be  personal  with  the  owners, 
and  founded  on  their  credit  alone,  and  not  on  that  of  the  ship  (A). 
Now,  however,  it  is  provided  by  sect.  191  of  the  Merchant 
Shipping  Act,  1854,  that  every  master  shall  have  the  same 
rights,  liens  and  remedies,  for  the  recovery  of  his  wages,  as 
any  seaman,  not  being  a  master ;  and  if  in  any  proceeding  in 
any  Admiralty  or  Vice- Admiralty  Court,  touching  the  claim  of 
a  master  to  wages,  any  set  off  or  counter-claim  is  set  up,  the 
Court  may  adjudicate  upon  and  settle  all  questions  and  accounts 
arising  and  unsettled  between  the  parties,  and  direct  the  pay- 
ment of  any  balance  found  due. 

The  ordinary  remedies  of  the  master  or  mate  may,  it  is  ob- 
vious, be  affected  by  their  conduct  in  any  particular  case.  Thus, 
where  a  mate,  having  the  option  at  a  foreign  port  to  receive 
his  wages  in  money,  or  by  a  bill  upon  the  owners,  preferred  the 
latter,  it  was  held  that  he  had  lost  all  claim  against  the  ship  (0. 
Where,  however,  a  master  had  several  times  balanced  accounts 

(/)  Dipioek  V.  Bkuikhum,  8  Camp.  7  &  8  Vict  c.  112,  8.  63,  the  interpre- 

43.  tation  clause. 

{£)  See ;nm/,  Chap.  IV.,  Crew.  This  (A)  Bayly  v.  Grant,  1  Salk.  33;  per 
statate  is  now  repealed.  It  was  held  in  Sir  W.  Scott,  in  The  Lord  Hobarl,  2 
the  Admiralty  Court,  that  to  entitle  a  Dods.  104.  See  also  Barber  v.  Wharton, 
nuster  to  sue  there  for  his  wages  under  2  Ld.  Raym.  1452.  If,  however,  the 
it,  the  owner  must  have  been  insolvent  mate  became  master  during  the  voyage, 
io  the  legal  sense  of  the  word,  and  not  he  might  sue  in  the  Court  of  Admiralty 
merely  under  a  general  inability  to  pay  for  wages  due  to  him  as  mate  during  the 
bis  debts.  The  Princess  Royal,  2  W.  whole  time,  but  not  as  master  for  the 
Rob.  373.  Where  an  owner  had  com-  time  during  which  he  served  in  that 
mitted  an  act  of  bankruptcy  by  filing  capacity.  See  The  Favourite,  21^h.2Z2\ 
a  declaration  of  insolvency,  and  two  Read  v.  Chapman,  2  Str.  937  ;  per  Lord 
months  had  expired,  but  no  commission  Stowell,  in  The  Batavia,  2  Dods.  500. 
had  iasned,  this  was  held  not  to  be  a  The  master  must  bring  his  claim  for  the 
case  of  bankruptcy  under  the  statute  so  whole  amount  of  wages  due,  and  can- 
as  to  entitle  the  master  to  sue.  The  not,  in  the  first  instance,  go  into  any 
Great  Northern,  2  W.  Rob.  509;  see  account  relating  to  other  matters  be- 
also  The  Tecumseh,  3  ib.  109.  It  was  tween  himself  and  the  owners.  The 
also  considered  doubtful  whether  the  owners  may,  however,  go  into  the  whole 
statute  applied  where  some  only  of  account.  The  Caledonian,  \  Swah.  \7. 
several  part  owners  were  bankrupt.  (i)  The  William  Money,  2  Hagg.  136. 
See  The  Simlah,  15  Jur.  865,  and  the 
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with  the  owner,  which  included  disbursements  and  wages,  and 
had  received  bills  for  the  joint  amounts,  it  was  held,  that  upon 
the  owner  becoming  bankrupt,  the  bills  being  unpaid,  the  master 
had  still  his  remedy  under  the  7  &  8  Vict.  c.  112(A). 

Lien.  The  master  had  at  common  law  no  lien  on  the  ship  {t),  or 

freight  (m),  for  his  wages,  or  for  disbursements  on  account  of 
the  ship  during  the  voyage.    We  have  seen,  however,  that  under 
the  Merchant  Shipping  Act,  1854,  he  has  now  the  same  liens 
and  remedies  for  his  wages  as  the  seamen  have ;  and  the  seamen 
have,  independently  of  statute,  a  lien  upon  the  ship  and  freight 
for  their  wages,  which  lien  is  enforceable  in  the  Court  of  Ad- 
miralty (n\     Where  by  a  charter-party  (not  under  seal),  made 
by  the  master,  the  charterer  agreed  to  pay  freight  generally, 
without  saying  to  whom,  it  was  held  that  the  owner  having 
received  the  freight,  the  master  could  not  maintain  an  action  for 
it  against  the  charterer,  although  he  had  given  him  notice  not 
to  pay  it  to  any  one  but  himself  (o). 

The  master  may  not  only  insure  his  commission  and  privil^es, 
or  any  other  interest  which  he  may  have  in  the  ship  or  voyage, 
but,  unlike  the  other  mariners,  he  might  (even  before  the  altera- 
tion in  the  law  by  which  the  right  of  the  seamen  to  wages  is 
made  no  longer  to  depend  on  the  earning  of  freight)  insure  his 
wages ;  since  the  objections  in  the  former  case  did  not  apply  to 
that  of  the  master,  who  was  always  entitled  to  his  wages, 
although  the  ship  was  lost  or  captured  (p). 

Authority.  Thirdly,  as  to  the  authority  of  the  master  over  his  crew  or  others 
on  board.  Whilst  his  vessel  is  afloat,  the  master  is  bound  to 
maintain  order  and  discipUne  on  board,  under  the  guidance  of 
justice,  moderation  and  good  sense.  His  authority  over  his 
crew  has  been  compared  to  that  of  a  parent  over  his  child,  or  of 
a  master  over  his  apprentice ;  these  analogies,  however,  are  not 
very  close,  and  the  safer  rule  is  to  consider  the  particular  autho- 

(Ar)  The  Simlaht  15  Jur.  865.  in  fulfilment  of  a  contract  entered  into 

(/)  WUkins  V.  Carmichaelt    1    Doug.  by  the  master  on  behalf  of  the  owner, 

101 ;  Hutsey  v.  ChrisHe,  9  East,  426.  and  money  has  been  paid  into  Court 

(m)  Smith  v.  Plummer,  1  B.  &  A.  575.  by  the  freighters,  see  Bristow  v.  Whit- 

(n)  See  post,  Chap.  IV.,  Crew.  more,  28  L.  J.,  Chan.  801. 
(o)  Atkimon  v.  Cotesworthy  3  B.  &  C.  (p)  King  v.  Glover,   2   N.  R.  206  ; 

647.    As  to  the  relative  rights  in  equity  Webster  v.  De  Tastet,  7  T.  R.  167  ;  Haw- 

of  the  master  and  the  mortgagees  of  a  kine  v.  Twixell,'6  E.  &  B.  888. 

ship,  where  expense  has  been  incurred 
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rity  which  the  respective  positions  of  the  parties  require  (9).  A 
master  may  order  a  delinquent  mariner  to  be  confined,  or  in- 
flict corporal  punishment  upon  him  (r),  and  this  authority  exists 
not  oDly  whilst  the  ship  is  at  sea,  but  also  whilst  she  is  in  a 
ibretgn  port  or  river  («).  Such  punishment  or  confinement  must, 
however,  be  commensurate  to  the  offence  committed,  and  must 
be  awarded  with  due  moderation  (t).  The  captain  is  not  bound 
to  wait  for  an  actual  act  of  mutiny,  but  may  use  violence  to 
prevent  it  although  it  be  only  threatened  (u).  In  all  cases  which 
admit  of  the  delay,  due  inquiry  should  precede  the  punishment, 
and  the  party  charged  should  be  heard  in  his  own  defence  (x). 
It  is  the  duty  and  also  the  interest  of  the  master,  to  cause  a 
statement  of  the  off<^ce,  and  of  any  punishment  which  may  be 
inflicted,  to  be  entered  in  the  official  log  (y).  The  position  of 
passengers  is  difierent ;  but  even  over  them  the  master  has  abso* 
kite  control  in  all  that  is  necessary  for  the  safe  and  proper 
conduct  of  the  vessel,  but  the  exercise  of  such  power  in  each 
instance  is  define^  and  limited  by  the  necessity  of  the  case.  He 
may  restrain  them  by  force,  if  the  safety  of  the  ship  or  of  those 
on  board  requires  it(z);  he  may  also,  it  would  seem,  exclude 
them  from  the  table  where  the  other  passengers  mess,  if  their 
condoct  be  improper  (a).  If  the  master  exceeds  the  bounds  of 
justice  and  moderation,  he  becomes  a  trespasser,  and  in  cases  of 
assault  committed  by  him  whilst  at  sea,  either  on  one  of  his 
crew  or  on  a  passenger,  the  Court  of  Admiralty  has  jurisdiction, 
and  may  award  damages  to  the  injured  party  (i).  He  is  also 
liaUe  to  be  sued  in  a  Court  of  Common  Law  (c). 

{q)  The  English  authorities  on  this  («)  The  Lima,  3  Hagg.  Zi6i  and  see 

tabject  are  few,  but  see  a  valuable  note  Bingham  v.  Gamault,  BuUer,  N.  P.  17. 

t*the  $th  American  edition  of  AbboU  («)  SeeperLordStoweU,in2^4^i»- 

on  Shipping,  p.  2Si,  and  the  authorities  eourt,  1  Hagg.  274. 

there  cited.  ( y)  M.  S.  Act,  18(4,  s.  244.    See  an 

(r)  MoUoy,  b.  2,  c.  ^,  s.  12 ;    The  account  of  the  log,  pat,  p.  98,  and  the 

Jgintmrt,  1  Hagg.  271.  remarks  of  Tindaly  C.  J.,  in  Murray  t. 

(«)  Lamb  t.  BuneU,  1  C.  &  J.  291.  Momtrie,  ubi  tup. 

The  American  Courts  have  laid  down  (s)  See  the  judgment  of  Lord  Ellen- 

the  very  reasonable  rule,  that  whei'e  it  borough  in  Boyoe  ▼.  Bayliffe,  1  Camp, 

appears  that  the  punishment  is  merited,  60,  and  King  v.  Franklitty  Foster  &  F. 

they  waUiMt  undertake  to  adjust  exactly,  N.  P.  Rep.  360,  and  poU,  Chap.  XL, 

according  to  their  own  ideas  of  fitness  Passengers. 

and  propriety,  the  balance  between  the  (a)  Prendergatt  v.  Compton^  8  C.  fir 

offence  and  the  punishment,  and  that  P.  454.    See  as  to  the  enforcement  by 

they  will  not  award  damages  unless  the  the  master  of   sanitary  regulations  in 

panashraeac  is  manifestly  excessive.  See  passenger  ships,  post.  Chap.  XL,  Pas- 

the  cases  cited  in  the  5th  American  edi-  sengers. 

tioa  of  Abbott  on  Shipping,  236.  (b)  The  Enehantresi,   1   Hagg.  395  ; 

(/)  Per  Lord  Stowell,  in  Tfte  Lowther  The  Centurion^  ib,  161 ;  The  Backer t^  4 

CauU,  1  Hagg.  385 ;  Murray  v.  Uoutrie,  Rob.  73. 

6CjfcP.471.  (c)  ^a<«ra  v.CAritOs,  2  B.&  P.  224; 
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Duties  be-  Fourthly,  as  to  ^Ae  duties  cf  the  mastery  we  will  consider  them 

VOYAGE.^         as  they  arise  before  the  voyage,  during  the  voyage,  and  after 
the  voyage  has  been  determined. 

Before  the  commencement  of  the  voyage  the  duty  of  the 
master,  as  regards  the  state  of  the  ship,  is  identical  with  that  of 
the  owner  (d).  There  are,  however,  other  duties  which  fall  more 
As  to  ship  and  immediately  within  his  province ;  thus  he  must  procure  a  com- 
petent crew,  both  as  regards  number  and  fitness  for  their  respec- 
tive duties ;  he  must  also  conform  to  any  requirements  of  the 
Legislature  as  regards  their  engagement  (e) ;  and  on  leaving  port 
he  must,  in  the  case  of  foreign  going  ships,  sign  and  send  to  the 
nearest  shipping  master  a  statement,  in  a  form  sanctioned  by  the 
Board  of  Trade,  of  every  change  which  takes  place  in  his  crew 
before  finally  sailing  (/).  By  the  General  Harbour  Act,  10  & 
11  Vict.  c.  27,  s.  63,  masters,  whilst  their  vessels  ai-e  within  any 
harbour  or  dock,  or  within  the  limits  of  any  harbour-master's 
authority,  must  regulate  their  vessels  in  accordance  with  that 
act,  or  any  special  act  by  which  the  harbour  is  governed ;  and 
if,  after  due  notice,  they  neglect  to  do  so,  they  are  liable  to 
penalties  not  exceeding  201.  (y). 

The  ship  being  properly  fitted  and  manned,  the  master  must, 
With  due  diligence,  take  her  to  the  place  where  she  is  to  receive 
cargo,  since  if  he  be  guilty  of  any  deviation  so  long  and  un- 
reasonable as  to  put  an  end  to  the  whole  object  which  the 
freighter  had  in  view,  or  if  he  incur  unreasonable  delay  in  the 
commencement  of  the  voyage,  the  latter  will  be  discharged  (A). 
Before  commencing  the  voyage  he  must  obtain  all  necessary 
Custom  House  documents ;  he  must  also  produce  to  the  ship- 
ping master  his  certificate  of  competency  or  service,  and  obtain 
fi'om  him  a  certificate  of  his  having  complied  with  this  provision 
and  with  the  regulations  of  the  Merchant  Shipping  Act,  1854, 
with  respect  to  agreements,  which  last-mentioned  certificate 
must  be  produced  to  the  officers  of  Customs  before  a  clearance 
can  be  obtained  (i). 

Aitken  v.  Bedwell,  M.  &  M.  68  ;  Rhodes  discharge  cargo,  are  contained  in  sects. 

V.  Leach,  2  Stark.  516;   Hannafard  v.  6Z — 68. 

Hunn,  2  C.  &  P.  148.  (A)  Freeman  v.  Taylor,  8  Bing.  124 ; 

(d)  Ante,  p.  44.  Mount  v.  Larkins,  ib.  108;  Mc Andrew  t. 

(e)  See  post,  Chap.  IV.,  Crew.  Adams,  1  B.  N.  C.  29 ;  see  also  Bensom 
if)  M.  S.  Act,  1854,  e.  158.  v.  Blunt,  1  Q.  B.  870;  Clipsham  v.  Vertw, 
(g)  The  provisions  of  the  10  &   11  5  Q.  B.  265;   PhiUips  v.  irving,  7  M.  & 

Vict,  c  27>  which  relate  to  the  mode  in  G.  325  ;  see  also  post.  Chap.  VI.,  Con- 

which  vessels  must  enter  harbours,  and  tract  of  Affreightment. 

how  they  must   lie    and    be    moored  («)  M.S.  Act,  1854,  ss.  161,  162.    In 

therein,  and  in  what  manner  they  must  the  case  of  home-trade  ships,  the  cer- 
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It  would  be  beyond  the  scope  of  this  work  to  pursue  minutely  Customs  laws. 
the  various  requirements  of  the  acts  regulating  the  Customs 
which  impose  duties  on  the  master;  the  following  remarks, 
however,  may  be  found  to  be  useful.  The  regulations  at  present 
in  force  relating  to  the  Customs  are  contained  in  the  Consoli- 
dation Act,  16  &  17  Vict.  c.  107,  as  amended  by  the  18  &  19 
Vict.  c.  96,  the  19  &  20  Vict.  c.  75,  the  20  k  21  Vict.  cc.  61, 
62,  the  21  &  22  Vict.  cc.  12,  16,  and  the  22  &  23  Vict. 
c  37  (A).  The  clauses  of  the  first  of  these  Acts,  which  relate  to 
"  Exportation  "  and  "  Entry  and  Clearance  Outwards^'*  contain 
the  following  provisions  (Z). 

The  master  must,  before  any  goods  are  shipped  for  exporta- 
tion, deliver  to  the  collector  or  comptroller  a  certificate  from  the 
proper  officer  of  the  ship's  clearance  inwards,  or  coastwise,  on 
her  last  voyage.  He  must  also  deliver  an  entry  outwards,  signed 
by  himself,  of  the  ship  for  her  intended  voyage,  which  must  be 
in  the  form  and  contain  the  particulars  prescribed  by  the  Cus* 
toms  Act ;  and  if  she  has  commenced  her  lading  at  some  other 
port,  he  must  deliver  to  the  searcher  the  clearance  of  such  goods 
from  such  other  port.  This  is  the  entry  outwards  of  the  ship ; 
and  if  any  goods  are  taken  on  board  before  she  is  entered  out- 
wards the  master  forfeits  100/.  Where,  however,  it  is  necessary 
to  load  heavy  goods  before  the  whole  of  the  inward  cargo  is 
discharged,  the  collector  may  issue  a  licence  called  a  stififening 
order  for  that  purpose  (m). 

No  goods  may  be  shipped  in  any  port  or  place  in  the  United 
Kingdom,  for  exportation,  before  the  due  entry  outwards  of  the 
ship  and  the  due  entry  of  the  goods,  nor  before  they  have  been 
cleared  for  shipment  (n).  The  exporter  or  his  agent  must,  also, 
before  the  good3  are  shipped,  deliver  to  the  officer  of  Customs 

tificates  of  competency  and  service  must  (/)  Sailing  without    clearing    docu- 

be  prodoced  to  the  shipping  masters  ments,  contrary  to  16  &  17  Vict,  c  107, 

hall-yearly.    Every  agreement  with  the  ss.  170 — 172,  does  not  render  the  voy- 

crew,  made  for  a  home-trade  ship,  must  age  absolutely  illegal ;  and  a  person  not 

alto   be  half-yearly   transmitted    to  a  a  party  to  the  master's  acts  can  recover 

shipping  master  in  the  United  King-  on  a  policy  of  insurance  effected  on  the 

dom.  who  is  bound  thereupon  to  give  cargo  and  freight.    Cunard  v.  Hyde,  27 

a  certi6cate  to  the   muster  or  owner,  L.  J.»  Q.  B.  408. 

without  which  no  home-trade  ship  can  (m)  16  Sc  17  Vict  c.  107,  s.  118. 

go  to  sea.    lb,  (n)  lb,,  sect.  119.    See  sect.  120,  as 

{k)  For  a  list  of  the  old  acts,  see  the  to  the  bond  which  must  be  given  by  the 

6  Gey.  4,  c.  105,  and  the  8  &  9  Vict.  exporter  of  the   goods  as  the  export 

c  84,  by  which  they  were  repealed.  entry. 
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shipping  bills,  containing  the  particulars  of  the  goods,  in  a  form 
given  by  the  act,  which  bills,  when  countersigned  by  the  officer, 
are  the  clearance  for  the  goods,  and  answer  the  same  purpose  as 
the  cockets  required  before  the  passing  of  this  statute  (o). 

No  stores  may  be  taken  on  board  any  ship  of  the  burthen  of 
fifty  tons  or  upwards,  on  a  voyage  to  parts  beyond  the  seas,  the 
duration  of  which  out  and  home  is  not  less  than  forty  days, 
without  a  victualling  bill,  which  is  an  account  of  the  stores 
shipped  on  board,  signed  by  the  master  or  his  agent  and  coun- 
tersigned by  the  officer  of  Customs.  For  this  purpose  an  order 
for  the  shipment  of  the  stores  must  have  been  duly  obtained  on 
a  proper  application  to  the  officers  of  Customs  (p). 

Before  any  ship  can  be  cleared  outwards,  the  master  must 
also  sign  and  deliver  a  content  of  his  ship  to  the  searcher,  set- 
ting forth  among  other  things  her  name  and  tonnage,  the  name 
of  the  master,  and  a  description  of  the  goods ;  and  he  must 
answer  such  questions  as  are  demanded  of  him  by  the  col- 
lector or  comptroller  concerning  the  ship,  cargo  and  intended 
voyage  (q). 

When  this  has  been  done  the  searcher  clears  the  goods ;  and 
if  any  goods  are  shipped  without  a  compliance  with  the  pro- 
visions of  the  act  they  are  liable  to  be  forfeited  (r).  If  the  ship 
leaves  in  ballast,  the  master  must  answer  all  such  questions  as 
are  asked  of  him  by  the  collector,  touching  the  departure  and 
destination  of  the  ship ;  and  thereupon  the  collector  clears  the 
ship  in  ballast,  and  notifies  the  clearance  on  the  victualling 
bill  (s). 

The  master  should  in  no  case  carry  any  fictitious  or  colorable 
papers ;  neither  should  he  take  on  board  prohibited  or  unlawfiil 
goods,  whereby  the  cargo  may  be  made  liable  to  seizure,  or  the 
policies  of  insurance  may  be  rendered  void  {t), 

•  Port  dues.  The  master  must  also  pay  all  port,  light  or  other  dues,  pay- 

able in  harbour  or  in  rivers.     He  is,  in  general,  personally  liable 
for  them(«),-  and,  where  there  is  a  custom  to  that  effect,  it 

(p)  16  &  17  Vict  c.  107,  88.  121—  {q)  16  &  17  Vict  c.  107,  s.  142. 

126.    The  cocket  was  a  document  cer-  ir)  lb.  sect.  144. 

tifying  that  the  Customs  dues  on  the  («)  lb,  sect.  14S. 

goods  described  on  it  had  been  paid  or  (t)  Molloy,  B.  2,  c.  2,  sects.  7,  9.  See 

secured.  See  2  Beawes,  Lex  Merc. 425;  post.  Chap.  VII.,  Insurance. 

Termes  dc  la  Ley  "  Cocket"  («)  Molloy,  B.  2,  c.  2,  s.  9 ;  Mayor  nf 

Cp)  16  &  17  Vict  c  107,  8.  140.  London  v.  Hunt,  3  Lev.  37  ;  rtnkerstone 
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would  seem  that  the  anchor  and  sails  may  be  distrained  for  port 
dues  (x). 

The  necessary  Custom  House  documents  having  been  ob-  Lading  cargo. 
tained,  the  next  duty  which  devolves  upon  the  master  is  to  load 
and  stow  the  cargo  entrusted  to  him ;  he  must  be  prepared  with 
the  necessary  tackle  for  shipping,  and  with  dunns^e  (y),  or  other 
requisites  for  properly  stowing  it  on  board ;  and  if  any  goods 
are  injured  by  his  or  his  agent's  negligence  whilst  they  are  being 
shipped,  he  is  liable  (sr).  It  sometimes  occurs  that  an  agent 
specially  appointed  by  the  owner,  called  a  stevadore  (a),  is  em- 
ployed to  load  the  cargo,  in  which  case  the  master  is  ordi- 
narily discharged  from  responsibility,  unless  he  personally 
interferes  (&). 

If  goods  are  received  at  a  wharf  or  quay  by  a  boat  belonging 
to  the  ship,  the  master  is  responsible  for  their  safe  custody  (c). 
Where,  however,  goods  previous  to  their  shipment  are  delivered 
by  the  merchant  to  a  wharfinger  or  lighterman,  questions  often 
arise  as  to  when  his  responsibility  determines  and  that  of  the 
master  comm^ces.  This  will  in  each  case  depend  upon  the 
express  contract  between  the  parties,  or  upon  the  general  usage 
subject  to  which  they  have  contracted.  Where  the  liability 
of  the  wharfinger  or  lighterman  ends,  that  of  the  master  begins  ; 
but  in  order  to  acquit  the  former,  the  delivery  must  be  to  an 
i^cer  or  person  accredited  on  board.  In  one  case,  where  goods 
going  coastwise  had,  according  to  custom,  been  deHvered  to  the 
mate  of  the  vessel  on  the  wharf,  it  was  held  that  the  responsi- 
bility of  the  ship  had  attached,  although  it  did  not  appear  that 
they  had  ever  reached  her  (rf). 

▼.  BbtUm,  1  Salk.  248.    See  as  to  the  "  SHbador,'*  and    in    modern  Spanish 

meaning  of  the  word   "owner**  in  a  *^  Esiibador,"  from  **  Estivart'*  to  stow, 

charter  granting  dues  payable  by  owners,  (  b)  Swanston  v.  Gar  rick,  2  L.  J .,  Exch. 

Tke  Master  Pilots  of  Newcastle  ▼.  Ham-  255 ;  Blakie  v.  Stembridge,  28  L.  J.,  C.  P. 


i,  4  Exch.  285.    See  also  The  Kibble  329  ;  affirmed  Cam.  Scacc  H.  T.  186a 

Nmi^€Uiom  Company  T.  Hargreaves,  17  In    this   case   it   was   held»    that    the 

C.  B.  385,  where  a  somewhat  similar  master  was  not  liable  for  the  negligence 

question  arose  under  a  local  sutute.  of  the  stevadore  and  his  men,  although 

(x)  Finkerstoue  T.  Ebdeut  1  Salk.  248.  by  the  terms  of  the  charter-party  the 

(y)  1  Beawes,  Lex  Merc.  163.  Dun^  stevadore  was  to  be  appointed  by  the 
mage  consists  of  loose  wood  or  other  charterer,  but  to  be  paid  b^  and  to  act 
matters  placed  on  the  bottom  of  the  under  the  orders  of  the  captain,  this  con- 
hold  above  the  ballast  to  stow  cargo  trol  by  the  captain  being  given  only 
upon.  Dana's  Seaman's  Manual,  p.  94.  with  a  view  to  the  safety  and  trim  of  the 

(s)  Laws  of  Oleron,  art.  10 ;  Gqff^  v.  ship.    See  also  Pardessus,  Coll.  des  Lois 

Oinkardy  cited  in  DaU  v.  Hall,  I  Wils.  Marit  vol.  2,  p.  220. 

282.  (c)  Molloy,  B.  2,  c.  2,  s.  2. 

(a)  In  the  ConsoUto  he  is  called  (d)  Cobban  v.Downe,  5  EsipAl.  The 
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Upon  the  delivery  of  goods  on  bo^d,  the  usual  course  is  for 
the  master  to  give  a  receipt  to  the  shipper,  which  is  returned 
again  to  the  master  on  his  giving  a  bill  of  lading,  the  effect  of 
which  is  to  make  the  master  hold  the  goods  on  account  of  the 
person  named  therein,  or  his  assigns,  as  the  case  may  be.     A 
master  should  be  cautious  not  to  sign  bills  of  lading  until  the 
receipt  which  he  has  given  has  been  returned  («),  or,  if  he  have 
given  no  receipt,  until  he  has  received  full  authority  from  the 
shipper  to  sign  them ;  since  he  may  otherwise  be  under  a  double 
responsibility,  on  the  one  hand  to  the  shipper  of  the  goods,  and 
on  the  other  to  the  holder  of  the  bill  of  lading  (/).     Indeed, 
now  by  statute,  every  bill  of  lading  in  the  hands  of  a  bonSl  fide 
holder  for  value  is  conclusive  evidence  against  the  master  of  the 
shipment  of  the  goods,  unless  the  holder  had  notice  of  the  error, 
or  the  master  can  show  that  it  w^  caused  without  any  default 
on  his  part,  by  the  fraud  of  the  shipper  or  of  the  holder,  or  of 
some  person  under  whom  he  claims  (^). 

The  cargo  being  once  on  board,  the  master  is  bound  to  take 
all  possible  care  of  it,  both  as  regards  protection  from  thieves 
and  also  against  injuries  from  weather  and  the  like.  And  sub- 
ject to  the  exceptions  introduced  by  statute,  and  by  the  terms 
of  the  ordinary  contracts  of  carriage,  the  master  and  owners  are 
liable  if  the  goods  are  stolen  in  port,  either  by  thieves  from  the 
land  or  by  pirates.  In  an  early  case  it  was  held,  on  the  com- 
mon law,  that  where  goods  were  taken  in  the  river  Thames  by 
a  force  which  overpowered  the  crew,  the  master  was  liable,  and, 
like  a  common  carrier,  could  only  be  excused  in  the  case  of  a 
loss  by  the  act  of  God,  or  the  king's  enemies  (A) ;  and  in  a  later 
case,  the  custom  of  the  river  Thames  having  been  proved  to  be 
such,  a  master  was  held  liable  for  goods  stolen  from  a  lighter 
which  was  fastened  to  the  ship,  and  into  which  a  portion  of  her 

rule  of  the  Basilican  Constitutions  (the  (/)  Ruck  v.  Hatfield,  5  B.  &  A.  6S2; 

Maritime  Code  of  die  Western  Empire  Oosling  v.  Bimie,  ubi  sup.    See  as  to  the 

in  the  9th  Century)  was,  that  the  master  owner's  liability  by  reason  of  the  master's 

was  liable  for  thingrs  either  given  to  him  signing  bills  of  lading,  poit,  p.  105,  and 

personally,  on  shore,  or  in  the  ship,  or  Chap.  VI.,  Charter-Party. 

received  by  a  sailor  with  his  consent,  {g)  18  &,  19  Vict.  c.  Ill,  s.  3. 

express  or  implied.     See  1  Pardessus,  (A)  Mors  v.  ^/^u>,  the  fullest  report  of 

Lois  Maritimes,  173.  which  is  in  3  Keb.  72,  112,  135  ;  S.  C, 

(e)  Craven  v.  Ryder,  6  Taunt  433 ;  Sir  T.  Raymond,  220 ;  1   Mod.  85 ;  1 

Hatces  v.  Watson,  2  B.  &  C.  540;  see  Vent  190;  Story  on  Bailm.  ss.  496,  497 ; 

also  Bryans  v.  Nix,  4  M.  &  W.  775;  3  Kent's  Comm.  213.    In  Lane  \,  Cotton, 

Evans  v.  Nichol,  3  M.  &  G.  614 ;  Thomp-  12  Mod.  484,  Lord  Holt  ukes  a  distinct 

son  v.  Small,  1  C.  B.  328 ;  Oosling  v.  tion  between  a  robbery  of  goods  from 

Bimie,  7  Bing.  339.  a  ship  when  at  sea  and  when  in  a  river. 
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cargo  had  been  delivered  (i).  When  once,  however,  a  lighter  or 
barge  is  fiilly  laden,  the  responsibility  of  the  master  is  at  an 
end  (A).  Subject  to  the  protection  i^orded  by  the  Merchant 
Shipping  Act,  1854,  sects.  503—506,  and  by  the  terms  of  the 
ordinary  bills  of  lading,  the  master  is  liable  for  any  injury 
which  the  goods  may  meet  with  whilst  on^  board,  arising  from 
bad  stowage,  wet,  want  of  ventilation;  also  for  damage  done  by 
rats,  although  he  keeps  cats  on  board  (Z). 


The  master  should  not,  on  the  one  hand,  set  out  on  a  voyage  Starting  for 
during  tempestuous  weather,  nor,  on  the  other  hand,  should  he 
stay  in  port  when  all  is  ready  and  the  wind  is  fair  (m).  He  is 
bound  to  put  his  ship  under  the  charge  of  a  pilot,  both  on  the 
outward  and  homeward  voyage,  when  he  is  within  the  limits  of 
the  pilot's  employment  (w),  and  also  to  observe,  in  all  respects, 
the  regulations  of  the  port  from  which  he  is  sailing  (o). 

The  duties  of  the  master  in  respect  of  exhibiting  lights,  and 
the  course  which  he  should  take  in  narrow  channels,  will  be 
found  in  Chapter  IX.  on  Collision. 

Where,  as  is  generally  the  case  in  time  of  war,  it  is  necessary, 
in  order  to  comply  with  the  provisions  of  any  act  of  Parliament, 
or  with  the  terms  of  a  charter-party  or  policy  of  insurance,  that 
the  ship  should  depart  with  convoy,  the  master  must  use  all 
necessary  exertions  for  joining  it  at  the  appointed  place,  and  for 
obtaining  sailing  orders  from  the  officer  in  command  (p). 


When  once  the  voyage  is  commenced  the  master  must  pro-  Duties 
ceed,  without  deviation,  to  the  port  of  discharge,  or  to  the  point  yoyIob.'^"^ 
where  orders  for  discharge  are  to  be  received.     If  he  finds  that 
no  orders  have  arrived  he  is  not  bound  to  communicate  with  the 


(t)  Catley  v.  Wintringham,  Peake, 
150. 

{k)  Robinson  y.  Turpin^  Peake,  208, 
note.  3rd  ed. 

(/)  Laveroni  ▼.  Drury,  8  Exoh.  166 ; 
Emerigon  (Trait^  des  Assur.  c  12,  8.4*,) 
sutes  the  rule  of  the  Admiralty  law  to 
be,  that  the  master  is  liable  if  there  are 
DO  cats  on  board,  but  adds,  "  Le  patron 
ne  r^pond  pas  du  dommage  cau86  par 
les  rats,  si  fes  chats  qui  ^talent  a  bord, 
font  morts  pendant  le  yoyage  pourvu 
qu'au  premier  endroit  ou  il  a  touch^  il 
n*ait  nen  oubli^  pour  s'en  procurer 
d*autres,"  for  which  position  several 
learned  authorities  are  cited.    See  also 


^  //7. 


Davidson  v.  Gwynne,  12  East,  381,  and    /^<^^  AfTuU^^ 

the  foreign  and  American  authorities     ^/ 
cited  in  Laveroni  v.  Drury,  ubi  sup,  4-  ,^c^ 

(wi)  MoUoy,  B.  2,  c.  2,  s,  4.  By  the 
laws  of  Oleron,  art.  2,  the  master  was 
bound  not  to  put  to  sea  without  haying 
first  consulted  with  his  crew. 

(n)  See  posly  Chap.  V.,  Pilot. 

(o)  See  antet  p.  86.  If  he  does  not 
bring  up  at  the  stations  appointed  by 
the  Commissioners  of  Customs  for  the 
boarding  or  landing  of  the  officers  of 
Customs,  he  is  liable  to  a  penally  of  20/. 
16  &  17  Vict  c.  107,  8.  148. 

(f))  SeepM/, Chap. VII., Insurance. 
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charterer,  but  after  waiting  a  reasonable  time  may  jwoceed  to  a 
place  named  in  the  charter-party  (q).  If  the  vessel  deviates  un- 
necessarily the  master  and  owners  are  responsible  for  any  sub- 
sequent loss  or  injury  that  may  occur,  although  it  be  by  the  act 
of  God  or  the  king's  enemies  (r).  And  if  the  vessel  be  insured 
the  underwriter  is  discharged  as  regards  losses  occurring  after 
the  deviation  («).  As  between  the  master  and  his  crew,  how- 
ever, he  may  at  any  time,  subject  to  his  liability  for  any  breach 
of  contract,  vary  the  voyage,  and  the  seamen  cannot  compel  him 
to  continue  that  which  was  originally  intended  (0 ;  but  should 
the  seamen  in  such  a  case  leave  the  ship  they  are  not  guilty  of 
desertion  (m). 

The  master  is  bound,  in  the  performance  of  his  duty  to  his 
emjdoyers  during  the  voyage,  to  communicate  to  them,  when 
opportunities  occur,  intelligence  of  any  events  which  may  affect 
their  interests.  This  duty  exists  more  especially  in  case  any 
accident  happens  to  the  ship,  since,  in  the  absence  of  this  infor- 
mation, the  owners  may,  after  the  occurrence  of  a  material  in- 
jury to  the  vessel,  and  in  ignorance  of  the  fact,  effect  insurances 
which  would  be  thereby  avoided  (or).  In  the  case  of  steamere  a 
further  duty  is  imposed  by  statute  on  the  master,  to  communi- 
cate to  the  Board  of  Trade  the  intelligence  of  any  material 
injury  caused  or  sustained  by  the  vessel  or  crew,  within  twenty- 
four  hours  afterwards,  or  as  soon  as  may  be  practicable  (y). 

Ship's  papers.  The  master  is  the  proper  person  to  have  the  custody  of 
the  ship's  papers.  They  consist  usually  of  the  following  docu- 
ments:— 


Certificate  of 
registry. 


The  Certificate  of  Registry  (ar),  which  may  only  be  used 
for  the  lawful  navigation  of  the  ship,  and  must  be  delivered  up 
on  request  to  the  person  for  the  time  being  entitled  to  the 
custody  of  it  for  these  purposes,  or  to  any  registrar,  officer  of 
Customs  or  other  person  entitled  to  require  its  delivery  up,  sub- 
ject to  a  penalty  of  100/.  (a). 


(v)  See  King  v.  Mom,  6  E.  &  B.  670. 

(r)  Davis  v.  Garrett^  6  Binf.  716; 
Parker  \.  James,  4  Camp.  112. 

{*)  See  post.  Chap.  Vll.,  Insurance. 

(0  Per  Sir  W.  Scott,  in  Tk$  EUza^ 
beth,  2  Dod&  408. 

(tt)  See  ptt,  Chap.  IV.,  Crew. 

(«}  GUdUone  v.  King,  1  M.  &  S.  35. 

ly)  M.  S.  Act,  1854,  s.  326.  See  also 


pott,  Chap.  IX.|  Collision. 

(s)  As  to  the  custody  and  use  of  this 
document,  see  ante,  p.  12. 

(a)  M.  S.  Act,  1854,  s.  50.  See  R. 
V.  Pixleyj  IS  East,  91,  and  JL  t.  Walsh, 
I  A.  &  E.  481,  which  are  decisions  upon 
somewhat  similar  provisions  in  the 
earlier  acts. 
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Thb  Agrbement  with  the  seamen,  the  particulars  of  which  The  agrec- 
ore  regulated  by  the  Merchant  Shipping  Act,  1864  (ft).  "^"^ 

The  Charter-party  (c).  charter-party. 

The  Bills  of  Lading  and  Invoices  (cO*  Bills  of  lading 

and  invoices. 

The  Log  Book,  or  ship's  journal,  which  should  contain  a  Log  book. 
minute  account  of  the  ship's  course,  with  a  short  account  of 
every  event  of  any  moment  which  occurs  during  the  voyage. 
Formerly  no  particular  form  of  log  book  was  necessary,  nor 
were  its  contents  prescribed  by  any  statute.  By  the  Merchant 
Shipping  Act,  1854,  however,  an  official  log,  which  may  be 
either  united  with  or  kept  distinct  from  the  ordinary  ship's  log, 
must  be  kept  according  to  the  form  sanctioned  by  the  Board  of 
Trade  (c). 

In  this  log  the  master  must  make  or  cause  to  be  made  entries 
of  the  following  matters  (/)  :-^ 

(1.)  Every  legal  conviction  of  any  member  of  his  crew,  and 

the  punishment  inflicted. 
(2.)  Every  offence  committed  by  any  member  of  his  crew  for 
which  it  is  intended  to  prosecute,  or  to  enforce  a  for*- 
feiture,  or  to  exact  a  fine,  together  with  such  statement 
concerning  the  reading  over  such  entry,  and  concerning 
the  reply  (if  any)  made  to  the  charge  (g). 
(3.)  Every  offence  for  which  punishment  is  inflicted  on  board, 

and  the  punishment  inflicted. 
(4.)  A  statement  of  the  conduct,  character  and  qualifications 
of  each  of  his  crew,  or  a  statement  that  he  declines  to 
give  an  opinion  on  such  particulars. 

(b)  See  M.  S.  Act,  1854,  sects.  149—  of  the  crew  which  must  be  forwarded  to 

167.      Under  the  earlier  sUtutes,  the  the  shipping  masters, /hm/,  p.  125. 

master  was  bound  to  keep  an  account  (c)  See  pottf  Chap.  VI.,  Contract 

of  the  crew,  containing  numerous  par-  of  Affreightment. 

ticnlars  in  a   form  sanctioned  by  the  (d)  See  po«/,  Chap.  Vl. 

Board  of  Trade.  By  sect  158  the  master  (e)  M.  S.  Act,  1854,  a.  280.    This  log 

of  every  foreign  going  ship,  the  crew  of  need  not  be  kept  by  ships  employed 

which  has  been  engaged  before  a  ship-  exclusively  in  trading  between  ports  on 

ping  roaster,  must,  before  finally  leaving  the  coasts  of  the  United  Kingdom,  ib, 

the  United  Kingdom,  sign  and  send  to  The  official  log  was  first  required  by  the 

the  nearest  shipping  master  a  full  and  Mercantile  ivfarine  Act,  13  &  14  Vict, 

accurate  account,  in  a  form  sanctioned  c.  93,  see  sects.  85—93. 

by  the  Board  of  Trade,  of  every  change  (/)  M.  S.  Act,  1854,  ss.  281,  282. 

which  has  taken  place  in  his  crew.  See  (g)  lb,  ss.  244,  256. 
past.  Appendix,  and  see  as  to  the  l.isCs 
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(6.)  Every  case  of  illness  or  injury  happehing  to  any  member 
of  the  crew>  with  the  nature  thereof  and  the  medical 
treatment  adopted  (if  any). 
(6.)  Every  case  of  death  happening  on  board,  and  of  the 

cause  thereof, 
(7.)  Every  birth  happening  on  board,  with  the  sex  of  the 

infant  and  the  names  of  the  parents. 
(8.)  Every  marriage  taking  place  on  board,  with  the  names 

and  ages  of  the  parties. 
(9.)  The  name  of  every  seaman  or  apprentice  who  ceases  to 
be  a  member  of  the  crew,  otherwise  than  by  death,  with 
the  place,  time,  manner  and  cause  thereof. 
(10.)  The  amount  of  wages  due  to  any  seaman  who  enters 

her  Majesty's  service  during  the  voyage. 
(11.)  The  wages  due  to  any  seaman  or  apprentice  who  dies 
during  the  voyage,  and  the  gross  amount  of  all  deduc- 
tions to  be  made  therefrom. 
(12.)  The  sale  of  the  effects  of  any  seaman  or  apprentice  who 
dies  during  the  voyage,  including  a  statement  of  each 
article  sold  and  of  the  sum  received  for  it. 
(13.)  Every  collision  with  any  'other  ship,  and  the  circum- 
stances under  which  the  same  occurred. 
The  entries  must  be  signed  by  the  master  and  by  the  mate, 
or  some  other  of  the  crew,  and  every  entry  of  illness,  injury  or 
death  must  be  also  signed  by  the  surgeon  or  medical  practitioner 
on  board  (if  any) ;  entries  of  wages  due  to  or  of  the  sale  of  the 
effects  of  seamen  or  apprentices  who  die  must  be  signed  by  the 
master  and  by  the  mate  and  some  other  member  of  the  crew ; 
and  every  entry  of  wages  due  to  any  seaman  who  enters  the 
Queen's  service  must  be  signed  by  the  master  and  by  the  sea- 
man, or  by  the  officer  authorized  to  receive  the  seaman  into  such 
service  {g). 

All  entries  made  in  the  official  log,  as  directed  by  the  act,  are 
receivable  in  evidence  in  any  proceeding  in  any  court  of  justice, 
subject  to  all  just  exceptions  (A). 

The  entries  must  be  made  as  soon  as  possible  after  the  occur- 
rence to  which  they  relate,  and,  if  not  made  on  the  same  day, 
they  must  be  made  and  dated  so  as  to  show  the  date  of  the 
occurrence  and  of  the  entry  respecting  it ;  and  in  no  case  may 

{g)  M.  S.  Act,  1854,  8.  283.  {h)  lb.  s.  285. 
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any  entry  in  respect  of  any  occurrence  happening  previously  to 
the  arrival  of  the  ship  at  her  final  port  of  discharge  be  made 
more  than  twenty-four  hours  after  her  arrival  (i). 

If  the  official  log  is  not  kept  in  the  manner  required  by  the 
act,  or  if  any  entry  directed  to  be  made  in  it  is  not  made  at  the 
time  and  in  the  manner  directed,  the  master  for  each  offence 
incurs  the  specific  penalty  mentioned  in  the  act,  or  where  there 
is  no  specific  penalty,  a  penalty  not  exceeding  5L  (j). 

Every  person  who  makes  or  procures  to  be  made,  or  assists 
in  making  any  entry  in  an  official  log  in  respect  of  any  occur- 
r»ice  happening  previously  to  the  arrival  of  the  ship  at  her  final 
port  of  discharge  more  than  twenty-four  hours  after  such  arrival^ 
incurs  a  penalty  not  exceeding  30/.  (A). 

Every  person  who  wilfully  destroys  or  mutilates,  or  renders 
illegible  any  entry  in  an  official  log,  or  who  wilfiilly  makes  or 
procures  to  be  made,  or  assists  in  making,  any  false  or  fraudulent 
entry  or  omission  in  such  log,  is  guilty  of  a  misdemeanor  (Z). 

The  Bill  of  Health  is  a  document  given  to  the  master  by  feiil  of  health. 
the  consul  of  the  port  fi*om  which  he  comes,  describing  the 
sanitary  state  of  the  place :  it  may  be  a  clean,  suspected  or  foul 
bill.  The  first  is  given  where  no  disease  of  an  infectious  or 
contagious  kind  is  known  to  exist ;  the  second  when,  though  no 
such  disease  has  appeared,  there  is  reason  to  fear  it ;  and  the 
last  when  such  a  disease  actually  exists  at  the  time  of  the  ship's 
departure.  The  latter  subjects  the  ship  to  the  full  period  of 
quarantine  {m). 

The  above  documents  are  those  which  at  all  times  form  the 
usual  papers  of  a  merchant  ship.  In  time  of  war,  however,  it 
is  usual  to  carry  in  addition  a  Passport,  or  Sea  Letter, 
which  is  a  permission  from  the  neutral  state  to  proceed  with 
the  voyage ;  and  if  the  vessel  be  insured  as  neutral,  the  master 
is  bound  to  be  provided,  in  addition,  with  all  the  other  docu- 

(t)  M.  S.  Act,  1854,  8.  281.  are  considered. 

U)  Jb,  t.  284.  (ra)  See  6  Geo.  4,  c.  78,  and  Burn's 

(*)  lb.  Justice,  by  Chitty,  vol.  5,  tit  Plague  and 

(/)  Jb.    As  to  the  mode  in  which,  and  Quarantine.    Where  by  a  charter-party 

the  time  when  the  official  log  must  be  the  owner  covenanted  that  the  vessel 

delivered  up  to  the  shipping  master  at  should  be  sufficiently  furnished  with 

the  end  of  the  voyage,   or  upon  the  everything  necessary  and  needful  for 

change  of  the  ship's  character,  or  upon  the  voyage,  he  was  held  to  be  liable  for 

her  loss  or  abandonment,  see  sects.  286,  not  having  on  board  a  bill  of  health,  the 

287,  and  post^  p.  100,  where  the  duties  of  absence  of  which  caused  delay.     Leay 

the  mastery  at  the  end  of  the  voyage,  v.  Costertotit  4  Camp.  889. 
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ments  which  may  at  the  time  be  necessary  to  evidence  her 
neutrality  (m). 

The  master  is  bound,  on  the  requisition  of  any  naval  officer 
on  full  pay,  officer  of  the  Board  of  Trade,  chief  officer  of  Cus- 
toms, shipping  master,  British  consular  officer,  registrar-general 
of  seamen  or  his  assistant,  to  produce  his  official.log  and  his 
other  books  and  papers,  and  a  list  of  all  persons  on  board,  and 
to  allow  copies  to  be  taken  of  them.  He  must  also  allow  the 
crew  to  be  mustered  on  any  such  requisition  (n). 

The  master  must  also,  whenever  any  ship  (except  ships 
whose  business  for  the  time  being  is  to  carry  passengers)  arrives 
at  a  foreign  port  where  there  is  a  British  consular  officer,  or  at 
any  port  in  any  British  possession,  and  remains  there  forty-right 
hours,  deliver  to  the  consular  or  Customs  officer  the  agree- 
ment and  the  indentures  and  assignments  of  apprentices,  to  be 
kept  by  this  officer  during  the  ship's  stay  in  the  port  (o).  And 
if  during  the  progress  of  any  voyage  the  master  is  superseded, 
or  for  any  other  reason  quits  the  ship,  he  must,  subject  to  a 
penalty  not  exceeding  100/.,  deliver  over  to  his  successor  all  the 
documents  in  his  custody  relating  to  the  navigation  of  the  ship 
and  to  the  crew,  and  a  list  of  these  documents  must  be  entered 
by  the  new  master  in  the  official  log  (p). 

Formerly  ships  sailing  by  way  of  Gibraltar  were  required  by 
statute  to  be  provided  with  a  Mediterranean  pass  (q).  This 
was  an  indented  paper  granted  by  the  government  of  Algiers 
to  protect  British  vessels  from  cruisers  belonging  to  that  state. 
As  the  present  condition  of  Algeria  renders  this  pass  no  longer 
necessary,  it  is  no  longer  required  (r). 

Flags.  We  have  already  noticed  what  ships  may  carry  the  British 

flag,  and  the  penalty  which  attaches  to  the  improper  use  of  it(«). 

(m)  See pof/,  Chap,  y II.,  Insurance.  Admiralty  would   grant  a  warrant  of 
(fl)  M.  S.  Act,  1854,  s.  13.  arrest  against  a  master  for  wearing  the 
(o)  lb.  sect  279.  colours  of  a  Queen's  ship,  as  for  a  con- 
(p)  lb.  sect.  259.  tempt.     Tfte  Minerva,  3  Rob.  34.     See 
{q)  See  8  &  9  Vict  c.  89,  s.  6,  now  as  to  the  effect  of  the  earlier  statutes 
repealed,  and  the  earlier  Registry  Acts.  and  proclamations  as  to  flags ;  The  Mi- 
See  also  1  Beawes,  Lex  Merc.  394.  nerva,  R,  v.  Miller,  1  Hagg.  197  ;  it  v. 
(r)  12  &  13  Vict  c.  90,  s.  28.'  Benson,  3  Hagg.  96.     In  these  cases  a 
(i)  Jnte,  p.  17  ;  M.  S.  Act,  1854,  s.  warrant  of  arrest  is  granted  on  affi. 
105.     See  also  the  8  &  9  Vict  c.  87,  davits.   The  Queen  (in  her  qffice  qf  Jdmi- 
s.  10,  now  repealed.    It  was  held,  that  ralty)  v.  Ewen,  2  Jur.,  N.  S.  454. 
apart  from  this  statute,  the  Court  of 
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It  18  proper  here  to  mention  the  offence  of  barratry,  which^  Barratry. 
although  common  to  both  masters  and  other  mariners,  is  of  . 
more  especial  importance  as  regards  the  former.  The  word 
"barratry"-  is  derived  from  the  Italian  barratrare,  to  cheat (0. 
Any  illegal,  fraudulent  or  knavish  conduct  of  the  master  or 
mariners,  by.  which  the  freighters  or  owners  are  injured  is,  by 
(Hir  law,  barratry  (u).  This  offence  may  be  considered,  first,  in 
its  effects  as  an  act  of  misfeasance  or  wilful  neglect  against  the 
owner  recognized  by  the  common  and  maritime  law;  and 
secondly,  as  subjecting  the  offender  to  punishments  imposed  by 
statute. 

In  order  to  constitute  barratry,  the  act  must  generally  be 
done  fraudulently,  and  with  a  criminal  intent ;  and  it  is  not  suf- 
ficient that  it  is  merely  against  the  interest  of  the  owner  {x). 
It  is  not,  however,  necessary  that  the  act  ^ould  have  been  done 
with  intent  to  defraud  the  owner,  if  it  be  illegal  and  wilful. 
Thus  where  a  master  traded  with  an  enemy,  whereby  the  ship 
was  condemned,  this  was  held  to  amount  to  barratry,  although 
his  orders  were  to  make  the  best  purchases,  and  the  trading 
would  have  been  beneficial  to  his  owner,  had  the  vessel  not  been 
seized  (y).  Where  the  owner  is  a  consenting  party  to  the  mas- 
ter's act,  be  cannot  set  it  up  as  barratry  (z). 

If  the  fraudulent  intent  be  once  shown  to  have  existed  any 
act  by  which  the  owner's  interest  is  prejudiced,  although  other- 
wise of  slight  moment,  is  barratrous,  as,  for  example,  even  the 
dropping  of  an  anchor  (a).  The  following  are  also  instances  of 
acts  or  omissions  which  (the  intent  and  effect  having  been 
proved)  have  been  held  to  be  barratry.     The  neglect  to  pay 

(t)  Ducange,  in  his  Glossary,  gives  other  foreign  countries,  barratry  has  a 

a  wider  sense  to  the  word  "  Barralaria,**  more  extensive  signification.     It  com- 

He  defines  it  to  mean  **  fraus,  dolus,  qui  prebends  any  fault  on  the  part  of  the 

fit  in  contracUbus  et  venditionibus ;"  master  or  mariners,  whether  fraudulent 

and  see  other  definitions  in  the  judg-  or  merely  negligent,  by  which  the  owner 

ment  of  the  Court  in  The  Patapsco  In-  is  injured.  Pothier  Trait6  d' Assurance, 

smrance   Company  v.  Coulter,   8  Peters  chap.  1,  s.  65 ;  Valin,  liv.  3,  tit  6,  art. 

(Amer.).  230.  28 ;  Emerigon  Trait6  des  Assur.  c.  12, 

(k)  Knight    V.  Cambridge,    2    Lord  s.  3.     See  also  as  to  the  sense  in  which 

Raym.  1349 ;  S,  C,  1  Str.  581  ;  Staxnma  it  is  used  in  modem  French  law.  The 

V.  Brown,  2  16.  1173  ;  Elton  v.  Brogden,  EncyclopMie  du  Droit,  tit.  Baratariedu 

14.  1264 ;  Lockyer  v.  Qffley,  1  T.  R.  252.  Patron, 

(x)  Knight   v.  Cambridgty  ubi    sup,;  (y)  Earle  v, Rowcrqft,  8  East,  126. 

Stoma  y,  Broum,  ubi  tup,,  and  as  cited  (z)  Per   Lord  Mansfield,   Fallejo  v. 

by  Lawrence,  J.,  7  T.  R.  508 ;  Phyn  v.  Wheeler,  Cowp.  153 ;  Ross  v.  Hunter,  4 

Royal  Exchange  •  Assurance  Company,  7  T.  R.  33 ;  Everth  v.  Hannam,  6  Taunt 

T.  R.  505 ;  and  see  Lord  EUenborough's  875. 

judgment  in  Earle  v.  Rowcroft,  8  East,  (a)  Ross  v.  Hunter,  ubi  sup, 
133.  By  the  law  of  France,  and  of  some 
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port  dues  (b) ;  a  wilful  deviation  for  the  captain's  own  conveni- 
ence (c) ;  cruizing  for  prizes  without  orders  from  the  owners  (d) ; 
smuggling  (e),  or  negligently  allowing  the  crew  to  smuggle  (f)  ; 
criminal  delay  {g) ;  running  away  with  the  ship  and  selling  her, 
and  part  of  the  cargo  (A) ;  and  breaking  through  a  blockade  (i). 

The  master,  if  also  sole  owner,  cannot  commit  barratry  within 
the  meaning  which  our  law  has  attached  to  the  word  (A),  but 
barratry  may  be  committed  by  a  master  who  is  also  part 
owner  (Z).  So  there  may  be  barratry  with  the  privity  of  the 
freighter  against  the  owner  (m) ;  but  it  can  be  committed  only 
against  the  actual  owner,  or  against  one  who  is  owner  pro  h&c 
vice;  as,  for  instance,  one  to  whom  the  ship  is  let  by  charter- 
party  (n),  in  which  case  the  freighter  stands  in  this  respect  in 
the  position  of  owner,  and  the  original  owner  may  be  guilty  of 
barratry  against  him  (o). 

The  most  malicious  in  design  and  mischievous  in  consequence 
of  the  different  acts  which  constitute  barratry  have  been  treated 
by  the  Legislature  as  crimes,  and  visited  by  statutory  punish- 
ment. The  first  and  most  serious  of  these  offences  consists  in 
the  maliciously  destroying  or  damaging  a  vessel.  This  is  go- 
verned by  two  statutes,  the  7  &  8  Geo.  4,  c.  30,  and  the  7  Will. 
4  &  1  Vict.  c.  89  (p).  By  the  former  of  these  acts  (y),  any 
person  maliciously  damaging  otherwise  than  by  fire,  any  ship 
whether  complete  or  not,  with  intent  to  destroy  or  render  it 
useless,  is  guilty  of  felony  (r).  By  the  latter,  persons  who  ma- 
liciously set  fire  to,  cast  away,  or  in  anywise  destroy  any  ship, 
either  with  intent  to  murder,  or  whereby  any  life  is  endangered, 
are  guilty  of  felony,  and  may  be  sentenced  to  death;  and  a 

(6)  Knight  v.  Cambridge,  as  cited  by  P.  976,  9th  ed. 
Lord  Mansfield,  Cowp.  153.  (»)  Vallejo  y.  Wheeler,  Cowp.  153. 

(c)  Vall^o  V.  Wheeler,  Cowp.  153 ;  see  (o)  Soares  v.  Ttiomton,  7  Taunt.  627. 
also  Hibbert  ▼.  Martin,  1  Camp.  538 ;  (p)  See  the  earlier  acts  collected  and 
Hueks  V.  Thornton,  Holt,  30.  reviewed  in  Abbott  on  Ship.  p.  185. 

(d)  Moss  V.  Byrom,  6  T.  R.  879.  (9)  7  &  8  Geo.  4,  c.  30,  s.  10.    AU 

(e)  Lockyer  v.  Qfficy,  I  T.  R.  252.  the  sections  of  this  act  which  relate  to 
(/}  Pipon  y.Cope,  1  Camp.  434.  shipping,  except  sect  10,  are  repealed 
ig)  Rotcow  V.  Corson,  8  Taunt.  684w          by  the  7  Will.  4  &  1  Vict.  c.  89. 

(h)  lb, ;  Dixon  v.  Reid,  5  B.  &  A.  {r)  lu  R,  v.  Bowyer,  4  C.  fit  P.  559, 

597  ;  see  also  Toulmin  y.  Anderson,  1  Patteson,  J.,  expressed  an  opinion  that 

Taunt.  227.  a  pleasure  boat  eighteen  feet  long  was 

(t)  Goldschmidt  ▼.  Whitmore,  3  Taunt  within  this  act.    See  also  R,  v.  Smith, 

508.  ib,  569,  where  a  similar  question  arose 

(k)  Nutt  V.  Bordieu,  1  T.  R.  323.  as  to  a  barge.     R.  v.  Ptdlp,  1  Moo.  C 

(/)  Jones  V.  NiehoUon,  10  Exch.  28.  C.  263  ;  and  R,  v.  Neville,  ib.  458.    The 

See  the  authorities  cited  in  this  case  as  offence  of  destroying  a  vessel  may  be 

to  barratry  generally.  committed  by  one  of  the  part  owners. 

(m)  Boutfiower  v.  WUmer,  2  Selw.  N.  Reg.  ▼.  Wallace,  1  Car.  &  Marsh.  200. 
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similar  penalty  is  imposed  upon  any  one  who  exhibits  false 
lights,  or  signals,  with  intent  to  bring  any  ship  into  danger,  or 
does  anything  tending  to  the  immediate  loss  or  destruction  of 
any  ship  in  distress.  By  the  same  act,  persons  maliciously 
setting  fire  to  or  destroying  any  ship,  whether  complete  or  not, 
or  setting  fire  to,  casting  away,  or  destroying  any  ship,  with  in- 
tent to  prejudice  the  owners  of  the  ship,  or  of  any  goods  on 
board,  or  the  underwriters  of  any  policy  of  insurance  upon  the 
ship,  freight,  or  goods,  are  guilty  of  felony.  And  it  is  made  a 
felony  maliciously  to  destroy  any  part  of  any  ship  in  distress, 
wrecked,  or  cast  on  shore,  or  any  part  of  her  cargo  {$), 

The  next  offence  of  this  description  is  that  of  turning  pirate, 
running  away  with  the  ship  or  cargo,  or  revolting  against  the 
master.  By  the  11  &  12  Will.  3,  c.  7  (0,  if  the  master  or  any 
seaman  in  any  place  where  the  admiral  has  jurisdiction,  betrays 
his  trust,  and  turns  pirate,  enemy  or  rebel,  or  runs  away  with 
the  ship,  or  any  barge,  boat,  ordnance,  ammunition  or  goods, 
or  yields  them  up  voluntarily  to  any  pirate,  or  brings  seducing 
messages  from  any  pirate,  enemy  or  rebel,  or  consults,  combines 
or  confederates  with,  or  attempts  or  endeavours  to  corrupt  any 
master,  officer  or  mariner  to  commit  such  an  offence,  or  lays 
violent  hands  on  his  commander,  or  hinders  him  from  fighting 
in  defence  of  his  ship  and  goods,  or  confines  his  master,  or  makes 
or  endeavours  to  make  a  revolt  on  board,  he  is  declared  to  be 
pirate,  felon  and  robber. 

When  the  voyage  is  ended  the  master  should  make  the  earliest  Duties  after 
possible  report  to  his  owner,  and  should  take  the  ship  according  ^^^  voyage. 
to  the  orders  he  may  then,  or  previously,  have  received,  to  the 
place  where  she  is  to  discharge  her  cargo.  He  must  also,  if  his 
ship  be  a  "  foreign  going  ship,"  deliver  to  the  shipping  master 
within  forty-eight  hours  of  the  ship's  arrival  at  her  final  port  of 
destination  in  the  United  Kingdom,  or  upon  the  discharge  of  the 
crew,  whichever  first  happens,  the  agreement  with  the  crew(w). 
He  is  also  bound,  whether  ys  ship  be  a  "  foreign  going"  or  a 
"home  trade"  ship,  to  make  out,  whenever  the  crew  is  dis- 
charged in  the  United  Kingdom,  a  list  in  a  form  sanctioned  by 

(«)  7  Win.  4  &  1  Vict.  c.  89»  as.  4,  5,  sequent  acts  relating  to  piracy,  are  mo. 

6  and  8.  dified  by  the  7  Will.  4  &  1  Vict.  c.  88. 

(/)  11  &  12  WiU.  3,  c.  7,  s.  9.    The  («)  M.  S.  Act,  1854,  s.  161. 
punishments  imposed  by  thb  and  sub- 
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the  Board  of  Trade,  containing  particulars  as  to  the  tonnage  of 
the  ship,  the  voyage,  the  names,  ages,  place  of  birth  and  qualities 
of  the  crew,  and  as  to  the  wages  due  to,  and  the  effects  belong- 
ing to  any  of  the  crew  that  have  died.  These  lists  must  also 
mention  any  deaths,  births,  or  marriages,  and  any  injuries  to  the 
crew,  which  have  occurred  on  board  (x).  In  the  case  of  home 
trade  ships,  they  must  be  transmitted  half  yearly  to  a  shipping 
master,  but  in  that  of  foreign  going  ships,  they  must  be  de- 
livered to  the  shipping  master  before  whom  the  crew  is  dis- 
charged, within  forty-eight  hours  of  the  ship's  arrival,  or  on  the 
discharge  of  the  crew,  whichever  happens  first  (y). 

In  the  case  of  foreign  going  ships  the  master  must  also, 
within  the  last-mentioned  periods,  deliver  to  the  shipping  mas- 
ter before  whom  the  crew  is  discharged,  the  official  log.  In  the 
case  of  home  trade  ships,  this  log  must  be  transmitted  half 
yearly  to  a  shipping  master  {z), 

Customi  laws.  The  master  is  also  bound  to  conform  to  all  the  regulations 
which  are  contained  in  the  Customs  Consolidation  Act,  the  16 
&  17  Vict.  c.  107.  The  entry  of  the  cargo  and  payment  of  the 
duties  on  it,  which  attach  upon  the  merchant  or  his  agent,  need 
not  here  be  mentioned,  but  the  following  requirements  of  the 
statute  fall  within  the  scope  of  the  master's  employment. 

The  ship  must  be  brought  quickly  to  the  proper  place  of 
mooring  or  unlading,  without  touching  at  any  other  place.  The 
master  must  bring  to  at  the  stations  appointed  for  the  boarding 
of  the  officers  of  customs,  and  he  must  provide  sufficient  room 
and  shelter  under  the  deck  for  any  of  these  officers  who  may  be 
stationed  on  board  (a).  The  officers  of  customs  must  be  allowed 
to  board  the  ship  and  to  stay  on  board  until  all  the  goods  have 
been  delivered,  and  they  must  be  permitted  to  have  free  access 
to  all  parts  of  the  ship,  and  to  lock  up,  mark  or  secure  any  of 
the  goods.  Any  goods  found  concealed  on  board  are  liable  to 
forfeiture,  and  the  master  is  liable  to  heavy  penalties  if  any  lock, 
mark  or  seal  placed  by  the  custom  house  officers  is  wilfully 
opened,  altered,  or  broken,  or  if  any  goods  are  secretly  conveyed 
away,  or  the  hatchways  are  opened  after  having  been  fastened 
down  (b), 

(x)  M.  S.  Act,  1854,  sect.  273.  (a)  16  &  17  Vict,  c  107,  e.  47. 

iy)  lb.  sects.  274,  275.  (6)  lb,  sect.  48. 

(s)  lb,  sect.  286. 
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No  goods  (except  diamonds,  buUioD,  lobsters  and  fresh  fish  of 
Britisfa  taking,  and  in  British  ships)  may  be  landed  without 
report  or  entry ;  nor  at  any  hours  except  those  sanctioned  by 
the  Commissioners  of  Customs ;  nor  may  any  goods  be  un- 
shipped or  landed  except  in  the  presence  of  a  custom  house 
officer  within  the  prescribed  hours,  and  at  a  duly  appointed  place 
for  the  landing  of  goods  (c).  The  master  must  also  whenever 
any  ship,  whether  laden  or  in  ballast,  arrives  from  parts  beyond 
the  seas,  duly  report  her  arrival  within  twenty-four  hours,  and 
before  bulk  is  broken,  according  to  the  requirements  of  the  sta- 
tute. This  report  must  contain  the  particulars  and  description 
of  the  goods  in  a  form  given  by  the  act,  and  must  also  mention 
among  other  detaib  the  name  and  tonnage  of  the  ship,  and  the 
number  of  the  crew,  and  the  master  must  state  that  he  has  not 
broken  bulk  since  the  ship's  departure  from  the  last  foreign 
place  of  loading  (^). 

At  the  time  when  the  report  is  made  the  master  must  deliver 
to  the  officers  of  customs,  if  required,  the  bills  of  lading  or  copies 
of  them,  and  must  answer  any  questions  put  to  him  as  to  the 
ship,  cargo,  crew  or  voyage ;  and  he  is  liable  to  a  heavy  penalty 
if  bulk  is  brdken,  after  the  arrival  of  the  ship  within  four  leagues 
of  the  coast,  or  if  any  alteration  is  made  in  the  stowage  of  the 
cargo  so  as  to  facilitate  the  unlading  of  any  part  of  it,  or  if  any 
pert  of  it  is  staved,  destroyed  or  thrown  overboard,  or  any  pack- 
age is  opened,  unless  this  is  accounted  for  to  the  satisfaction 
of  the  Commissioners  of  Customs  {e). 

When  the  master  has  complied  with  the  customs  regulations  Delivery  of 
his  remaining  duties  are  to  obey  the  regulations  of  the  harbour  ^^^^^' 
or  port  in  which  his  vessel  may  be  (/),  and  to  deliver  the  cargo 
to  the  consignee  named  in  the  bills  of  lading,  or  to  his  agent  on 
payment  of  the  freight  and  of  any  other  charges  which  he  is 
aititled  to  make  (g). 

Fifthly,  as  to  the  liability  of  the  master,  and  that  of  the  owners 
and  of  the  freighters,  arising  out  of  his  acts, 

(c)  16  &  17  Vict,  c  107,  a.  49.  must  be,  from  time  to  time,  entered  of  all 

id)  lb.  secL  '50.  the  goods  taken  on  board,  and  of  their 

(e)  lb.  sect.   53.      The    masters    of  delivery  out  of  the  ship.     lb.  sect  155. 

coastinf^   ships   are  bound   to  keep   a  The  custom  house  officers  may  search 

cargo  book  stating  the  names  of  the  these  ships  at  any  time  and  examine  all 

ship,  the  master  and  the  ports  to  which  the  documents  on  board.    lb.  sect.  158. 

the   belongs,   and   to   which,  on   each  (/)  See  ante,  "p.  S6. 

voyage,  she  is  bound.     In  this  book,  (g)  Post,  Chap.  VI.,  Contract  of 

which  must  be  produced  on  demand  to  Affreightment. 

the  officers  of  customs,  a  full  account 
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Personal 
liability  on 
contracts. 


As  the  master  is  not  merely  an  ordinary  agent,  but  to  some 
extent,  and  for  some  purposes,  the  owner  of  the  ship  for  the 
time  being,  his  acts  not  only  bind  his  principal,  as  those  of  an 
ordinary  agent,  but  he  is  personally  bound  by  them,  unless  he 
expressly  confines  the  credit  to  the  owner,  and  excludes  any 
liability  on  his  own  part  (A).  He  is  also  usually  liable  for  all 
acts  of  negligence  or  misfeasance  on  the  part  of  the  crew,  by 
which  the  cargo  or  the  property  of  others  is  injured  (t).  But  he 
is  not  liable  for  trespasses  committed  by  them  wilfully,  or  for 
acts  done  beyond  the  scope  of  their  ordinary  employment  (A) ; 
nor  does  the  ordinary  rule  with  reference  to  the  master's  liability 
apply  to  the  captain  of  a  Queen's  ship,  who  has  no  power  of 
selecting  his  oflicers  and  crew,  and  who  could  not,  therefore,  in 
fairness  be  made  answerable  for  those  whom  he  has  not  em- 
ployed (Z).  We  have  seen  (m)  that  the  clauses  of  the  Merchant 
Shipping  Act,  1864,  which  limit  the  liability  of  owners,  do  not 
apply  to  a  master  who  is  also  part  owner.  If,  however,  the 
master  be  joined  as  defendant  in  an  action  against  the  owners, 
he  will  obtain  the  benefit  of  this  protection  since  the  damages 
awarded  must  be  joint  (w). 


Power  to 

BIND  THE 
OWNERS. 


The  master,  under  the  general  authority  which  he  possesses, 
may  do  all  things  necessary  for  the  due  and  proper  prosecution 
of  the  voyage  in  which  the  ship  is  engaged  (o).  And  contracts 
entered  into  by  him  relative  to  her  usual  employment  are  bind- 
ing on  the  owner  (p).  This  implied  authority  does  not,  however, 
usually  exist  in  cases  in  which  the  owner  can  himself  personally 
interfere ;  as,  for  instance,  when  the  ship  is  in  a  port  where  the 
owner  resides,  or  at  which  he  has  beforehand  appointed  an  agent. 


(h)  Garnam  v.  Bennett,  2  Str.  816  ; 
Hoskim  y.  Stay  ton, Cas.  temp.  Hardwicke, 
376;  Story  on  Agency,  s.  116;  Essery 
V.  Cobb,  6  C.  &  P.  858. 

(i)  MoUoy,  B.  2,  c  3,  s.  18.  Where 
a  master  (an  infant)  contracted  to  bring 
goods  to  England,  but  did  not  deliver 
them,  it  was  held  that  he  was  liable  in 
the  Admiralty  Court  notwithstanding 
his  infancy,  the  suit  being  in  the  nature 
of  detinue  or  trover  at  common  law. 
1  Roll.  Abr.  530,  Fumes  v.  Smith.  In 
Afichell  V.  Brown,  28  L.  J.,  M.  C  53,  it 
was  held,  that  the  owner  of  a  vessel 
might  be  convicted  of  throwing  rubbish 
into  a  navigable  river  contrary  to  the 
£4  Geo.  3,  c.  159,  s.  11,  although  he  was 


not  on  board  when  the  act  was  done. 

{k)  Bowcher  v.  Noidstrom,  1  Taunt 
568. 

(/)  Nicholson  v.  Mounsey,  15  East, 
384. 

(m)  jfnte,  p.  51.  See  M.  S.  Act,  1854, 
ss.  508,  504,  516. 

(n)  Wilson  v.  Dickson,  2  B.  &  A.  2. 

(o)  Per  Lord  Abinger,  in  Arthur  v. 
Barton,  6  M.  &  W.  138. 

(  p)  Boson  V.  Sanford,  Carth.  58 ;  EUit 
V.  Turner,  8  T.  R.  581  ;  Speering  v.  De- 
grave,  2  Vern.  643.  See  also  as  to  the 
authority  of  the  master  to  settle  claims 
for  freight  and  demurrage.  Alexander 
v.i)oiaie,lH.  &N.  152. 
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The  TDBBter  may  bind  the  owners  for  repairs  necessary  for  the 
prosecution  of  the  voyage,  and  for  money  borrowed  and  em- 
ployed for  this  purpose,  and  these  powers  are  not  confined  to 
cases  arising  abroad,  but  exist  also  in  a  port  in  England,  when 
the  owners  have  no  resident  agent  there  (q).  And  in  a  recent 
case  where  a  master  borrowed  a  small  sum  of  money  at  an  Eng- 
lish port  to  purchase  provisions  necessary  for  the  use  of  the  ship, 
the  Court  held,  that  the  jury  was  justified  in  inferring  that  there 
was  a  reasonable  necessity  for  this  act,  although  there  was  no 
proof  that  the  goods  could  not  have  been  obtained  on  credit,  and 
the  owner  lived  within  one  day's  post  (r).  It  is  usually  other- 
wise where  the  owner's  residence  is  so  little  distant  from  the  port 
that  the  master  may  readily  communicate  with  him(^).  But 
in  all  these  cases  the  authority  of  the  master  is  confined  to  such 
outlay  as  is  immediately  necessary  for  the  purpose  of  bringing 
the  ship  to  her  destination ;  therefore,  although  he  may  borrow 
money  where  ready  money  is  necessary,  that  is  to  say,  where 
certain  payments  must  be  made  in  the  course  of  the  voyage  for 
which  credit  is  never  given ;  he  may  not  borrow  to  pay  for  work 
previously  done  on  credit.  Where  a  master  borrowed  money  to 
pay  for  repairs  and  towage  already  done,  it  was  held  that  the 
owner  was  not  liable,  although  he  might  have  been  liable  upon 
the  original  contract  under  which  the  repairs  and  towage  were 
done  (0. 

An  owner  who  has  become  owner  since  the  ship  sailed,  and 
who  has  not  in  any  way  recognized  the  agency  of  the  master,  is 
not  usually  bound  as  such,  by  contracts  for  necessaries  made 
by  the  master  abroad  (u). 

It  is  doubtful  whether  the  master  has  authority  to  bind  the 
owner  by  stipulations  in  a  charter-party  with  respect  to  ad- 
vances to  be  made  to  the  master  by  the  charterer  against  the 
freight  (x). 

The  term  '^  necessaries,"  in  cases  of  this  kind,  means  such 
things  as  are  fit  and  proper  for  the  ship  upon  her  voyage,  and 

(q)  Gary  ▼.  White,  5  Bro.  P.  C.  32-5  ;  or  supplies  famished  to  ships. 
BobiasoH  V.  Lyall,  7  Price,  692 ;  Arlhur  (r)  Edwards  v.  Haoill,  14  C.  B.  107. 

▼.  Barton,  6  M.  &  W.  138;  John*  v.  Si-  («)  Stonehoute  v.  Gent,  2  Q.  B.  431, 

mon;  2  Q.  B.  424.     By  19  &  20  Vict.  note. 

c.  97.  B.  8.  all  ports  within  Great  Britain  {t)  Beldon  v.  Campbell,  6  Exch.  886, 

and  Ireland,  the  Channel!  slauds  and  the  where  see  the  observations  of  Martin, 

blands  adjacent,  if  part  of  the  Queen's  B.,  on  Robinson  v.  Lyall,  ubi  sup, 
dominions,  are  to  be  deemed  home  ports  {u)  Mackenxi€  v,  Pooley,   11    Exch. 

m  rebdon  to  the  rights  and  remedies  of  638. 
pcrsont  haYing  claims  for  repairs  done  (x)  Oibbt  ▼.  Ckarleton,  26  L.  J.,  Exch. 
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such  as  a  prudent  owner  would,  if  present,  have  ordered  (y). 
Where  the  master  obtains  credit,  or  borrows  money  to  repair  or 
i^ctual  the  ship,  the  proof  of  the  necessity  for  so  doing,  and  of 
the  proper  application  of  the  money,  rests  with  the  person  who 
gives  such  credit  or  lends  the  money  {z).  If  there  was  no  oc- 
casion for  it,  the  master  alone  is  debtor,  and  not  the  owners  (a). 
The  master  has  no  power  to  bind  his  owners  in  respect  of 
matters  connected  with  the  voyage  but  not  necessary  for  its  pro- 
secution. Therefore,  where  disabled  sailors  had  been  landed, 
and  there  was  no  probabihty  that  they  would  be  able  to  return 
to  the  ship  and  resume  their  duties,  it  was  held  that  the  mas- 
ter could  not  pledge  the  owner's  credit  for  their  board  and 
lodging  (J). 

Hypothecation  The  authority  of  the  master  to  sell  or  pledge  the  ship  or 
orS4o.  *  *^  cargo  in  cases  of  necessity  will  be  noticed  in  Chapter  VIII.  on 
Hypothecation,  It  is  right,  however,  to  mention  here,  that 
the  master  has  no  authority  to  hypothecate  the  ship  for  money 
advanced  for  repairs,  unless  the  payment  is  made  to  depend  on 
her  arrival ;  nor  can  he  pledge  the  ship  herself  and  also  the  per- 
sonal credit  of  the  owners.  An  instrument  providing  that  if 
bills  drawn  by  «i  master  on  his  owners  were  not  accepted  or 
paid  the  lender  might  take  possession  of  the  ship,  was  held  to  be 
void  (c). 

Although  the  immediate  control  of  the  ship  as  to  her  employ- 
ment is  vested  in  the  master,  he  has  no  power  to  alter  the  voy- 
age (d)f  or  to  vary  the  rate  of  freight  at  which  goods  are  to  be 

321.     Where  a  master  was  entrusted  Wood,S  Jar.  N.  S.  232. 

by  A.,  a  stranger  with  6,000  doUars,  to  (y)  Webster  v.  Seekamp,  4  B.  &  A. 

be  paid  on  the  completion  of  a  contract  352 ;  and  see  ante^  p.  66. 

which  afterwardswent  off,  and  the  master  («)  Mackintosh  y.  Miteheson,  4  Exch. 

applied  the  money  in  the  purchase  of  175 ;   Rocher  v.  Busher,   1  Stark.  27 ; 

provisions,  necessary  repairs  and  wages  Palmer  v.  Goochf  2  ih.  428 ;  see  also 

for  the  benefit  of  the  owner,  and  for-  Thacker  v.  Moates,  2  M.  &  Rob.  79. 

warded  to  A.  a  bill  of  exchange  on  the  (a)  Thacker  v.  Moatest  ubi  sup.    See 

owners  for  the  amount  (which  they  re-  postt  Chap.  VIII.,  Hypothecation. 

fused  to  accept)  and  as  a  collateral  secu-  ^6)  Organ  v.  BrodUf  10  Exch.  449. 

rity  a  bill  of  lading  for  a  portion  of  the  (c)  Stainbank  v.  Penning,  1 1  C.  B.  51 ; 

cargo.    Upon  a  bill  being  filed,  praying  The  Emancipation^  1  Rob.  124.    The  law 

that  the  money  might  be  paid  by  the  forbids  the  creditor  to  have   a  direct 

owners,  or  that  it  might  be  declared  that  remedy  on  the  bond  itself  against  the 

A.  was  entitled  to  a  lien  on  the  portion  owner  as  well  as  the  ship,  but  a  hot- 

of  the  cargo  comprised  in  the  bill  of  tomry  bond  may  be  given  at  the  same 

lading,  it  was  held,  that  as  to  so  much  time  with  and  as  a  collateral  security 

of  the  plaintiff's  money  as  the  defend-  for  bills  drawn  on  the  owner — for  the 

ant  had  had  the  benefit    of,  although  money  borrowed.   Stainbank  v.  Shephard, 

the  acta  of  the  master  were  unauthorized  13  C.  B.  418. 

by  them,  the  plaintiff  was  entitled  to  (d )  Burgon  v.  Sharpe,  2  Camp.  52. 
Che  proceeds  of  the  cargo.    AshweU  ▼. 
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shipped  {e)f  in  contrayention  of  the  agreement  made  between  his 
owner  and  the  freighter,  or  to  make  freight  payable  beforehand, 
or  to  any  person  other  than  the  owner  (/) ;  nor  can  he  charge 
his  owners  by  signing  bills  of  lading  for  more  cargo  than  is 
shipped  {g). 

The  owners  are  not  only  liable  upon  contracts  entered  into  by  Liability  of 
the  master,  bnt  may  be  made  answerable  in  tort  ibr  acts  done  torts. 
by  him  in  the  ordinary  course  of  his  duty.  Where  he  is  ap- 
pointed by  the  owners,  this  liability  has  been  held  to  attach  to 
them  although  the  ship  has  been  chartered  to  Government  or  to 
private  individuals,  and  is,  as  fer  as  her  disposition  is  concerned, 
under  the  direction  of  an  agent  appointed  by  the  charterers  (A). 
The  owners  are  not,  however,  responsible  for  damage  wilfully 
done  by  a  master,  where  the  act  is  not  within  the  scope  of  his 
ordinary  duty  or  sanctioned  by  them  (i).  Where  a  master,  act- 
ing bond  fide  and  meaning  to  execute  the  duties  of  his  employ- 
ment, sold  a  portion  of  the  cargo  under  circumstances  not  justi- 
fying the  step,  this  was  held  to  be  a  joint  conversion  by  him  and 
his  owner,  for  which  both  were  liable  to  the  merchant  in  an  ac- 
tion of  trover  (A). 

The  master,  whilst  afloat,  or  in  a  foreign  port  where  there  is  His  power  to 
no  agent  of  the  shipper,  acts  in  a  double  capacity ;  he  is  the  prbighters. 
agent  of  the  owner  as  to  the  ship  and  freight,  and  of  the  mer- 
chant as  to  the  goods  (Z) ;  and  he  should  in  these  cases  do  that 
which,  in  the  exercise  of  a  sound  discretion,  is  the  best  for  both 
parties  (m).  One  of  the  most  critical  points  he  has  to  decide  is, 
whether,  in  the  event  of  the  ship  receiving  such  an  injury  during 
the  voyage  as  to  prevent  her  from  completing  it  under  any  cir- 
cumstances, the  cargo  should  or  should  not  be  transhipped,  so 
that  it  may  be  conveyed  to  its  port  of  destination  (w).  He  can- 
not, under  these  circumstances,  bind  the  merchant  by  a  contract 

(e)  Deioell  v.  Moxon,  1  Taunt.  391.  Schuster  v.  M'Kellar,  7  E.  &  B.  704. 

(/)    Tht  Sir  Henry  Webb,   13  Jur.  (/)  Per  Lord  Denman,  in  Shipton  ▼. 

6S9  ;   fFalsh  v.  Provan,  8  Exch.  843.  Thornton,  9  A.  &  £.  337.     He  is  not, 

(g)  Hubbertty  v.  fVardt  8  Exch.  330.  however,  the  agent  of  the  owners  of  the 

The  statement  in  the  bills  of  hiding  is,  cargo  unless  in  cases  of  necessity.     Per 

however,  ordinarily,  conclusive  against  Lord  Stowell,  in  The  Mercurius,  1  Rob. 

himselt     18  &  19  Vict.  c.  Ill,  s.  3.  84. 

(*)  FUlcherv.Braddick,  2 S,R,IS2;  (m)  Per  Lord   Mansfield,  Mille*  v. 

Fenton  v.  Dublin  Steam  Packet  Company,  Fletcher,  Doug.  234;  per  Buller,  J.,  1 

8  A.  &  E.  835.  T.  R.  612,  note. 

(i)  Th*  Druid,  1  W.Rob.  391.  (n)  See  post.  Chap.  VL,  CoNTaACT 

\k)  Ewbank  v.  Nutting,  7  C.  B,  797 ;  OF  Affrexoutment. 
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AOEKCT  IN 
CASES  OF  IN- 
SURANCE. 


for  the  forwarding  of  the  goods  in  a  substituted  ship,  and  at 
another  rate  of  freight,  without  communicating  with  the  mer- 
chant's agent  at  the  intermediate  port  into  which  the  ship  has 
put  (o). 

Another  important  agency  which  the  master  may  be  called 
upon  to  exercise  arises  in  cases  of  constructive  total  loss.  In 
these  cases  it  often  becomes  a  question  whose  i^ent  he  is  in 
the  performance  of  any  particular  acts  which  he  may  do  for  the 
benefit  of  all  concerned.  The  true  rule  appears  to  be,  that,  so 
long  as  he  acts  honafde  and  ..'^hin  the  limits  of  his  authority, 
he  is  the  agent  (although  involuntarily  created)  of  that  person, 
whether  the  assured  or  the  underwriter,  in  whom  the  interest 
and  risk  may  be  vested  at  the  time,  although  that  &ct  may  not 
be  determined  until  afterwards  (p). 


Jettison.  Another  instance  in  which  the  master  must  exercise  the  dis- 

cretion of  an  authorized  agent  over  the  cargo  arises  in  the  case 
of  jettison,  which  is  the  throwing  overboard  of  goods  from  ne- 
cessity, to  lighten  the  vessel  in  a  storm,  or  to  prevent  capture. 
Whether  such  a  necessity  exists  as  to  justify  the  sacrifice 
depends  upon  the  circumstances  of  each  case ;  but  if  it  does, 
the  authority  of  the  master  is  clear.  He  may,  in  the  reasonable 
exercise  of  this  discretion,  select  what  articles  and  determine 
what  quantity  shall  be  sacrificed ;  indeed,  in  cases  of  extreme 
necessity,  when  the  lives  of  the  crew  cannot  otherwise  be  saved, 
he  may  throw  the  whole  cai-go  overboard  (j). 

Ransom.  There  exists  also,  by  the  general  maritime  law,  a  right  on  the 

part  of  the  master,  when  the  cargo  is  captured  by  an  enemy,  or 
by  pirates,  to  ransom  it  on  behalf  of  the  owners  to  the  extent  of 
its  value  (r).  In  the  former  of  these  cases,  however,  the  statute 
law  of  this  country  has,  from  obvious  motives  of  policy,  for- 
bidden the  master  to  ransom  (s),  but  in  the  latter  case  the  right 
still  remains. 


(o)  See  Gibbs  v.  Grey,  2  H.  &  N.  22. 

(p)  Postf  Chap.  Vll.,  Insurance. 
In  Benson  v.  Cfuipmant  2  H.  of  L.  Cas. 
720,  it  is  said,  that  the  duty  of  the  master 
in  case  of  damage  to  the  sliip,  is  to  do 
all  that  can  be  done  towards  bringing 
the  adventure  to  a  successful  termina- 
tion, to  repair  the  ship,  if  there  be  a 
reasonable  prospect  of  doing  so  at  an 
expense  oot  ruinous,  and  to  bring  home 


the  cargo,  and  earn  the  freight  if  pos- 
sible. 

(q)  Per  Lord  Stowell,  in  The  Grati- 
tudine,  3  Rob.  2.58 ;  and  post.  Chap.  VI., 
Contract  op  Affreightment. 

(r)  Per  Lord  S  to  well,  in  The  Gra^ 
titudine,  ubi  sup, 

(*)  Postf  Chap.  VL,  Contract  op 
Affreioutment. 
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In  an  earlier  Chapter  some  of  the  rights  and  duties  of  the  crew 
have  been  incidentally  mentioned,  it  is  now  proposed  to  consider 
the  subject  more  fully. 

The  crbw.  The  crew,  in  the  ordinary  sense  of  the  word,  includes  the 

whole  of  the  ship's  company,  except  the  master ;  that  is  to  say, 
the  mate  or  mates  who  are  next  in  authority  after  the  master, 
the  carpenter,  the  carpenter's  mate,  the  boatswain,  the  sailmaker, 
the  steward,  the  cook,  and  the  able  and  ordinary  seamen  and 
boys  (a).  Peculiar  duties  which  are  well  defined  by  usage  be- 
long to  each  of  the  members  of  the  crew ;  any  detail,  however, 
as  to  the  mode  in  which  these  duties  are  distributed,  would  be 
out  of  place  in  the  present  work  (J). 


Parish  and 
other  appren- 
tices. 


We  have  seen  that  formerly  British  ships  must  have  been 
navigated  by  a  certain  proportion  of  British  seamen,  whose 
qualification  was  defined  by  statute  (c).  We  have  also  seen,  that 
under  the  existing  statutes  no  such  regulation  is  in  force  (rf). 
Statutory  provisions  have  also  been  made,  from  an  early  period, 
for  the  putting  of  parish  boys  as  apprentices  to  the  sea  service  (e). 
The  Merchant  Seamen's  Act,  7  &  8  Vict.  c.  112,  enabled  parish 
officers  to  put  out  as  apprentices  to  the  sea  service  poor  boys  of 
the  age  of  twelve  years,  with  their  consent;  and  contained 
numerous  provisions  upon  this  subject  which  are  now  repealed. 
The  statute  now  in  force  relating  to  apprenticeships  to  the  sea 


(a)  The  word  "seamen,"  as  used  in 
the  Merchant  Shipping  Acts,  includes 
every  person  (except  masters,  pilots, 
and  apprentices  duly  indentured  and 
registered)  employed  or  engaged  in  any 
capacity  on  board  any  ship,  M.  S.  Act, 
1854.  8.  2. 

(h)  See,  upon  this  subject,  Dana's 
Seaman's  Manual. 

(c)  Jnte,  p.  16. 


(rf)  ^M<«,  p.  16. 

(«)  See  the  43  Eliz.  c.  2,  8.  5,  the 
2  &  3  Anne,  c.  6,  s.  6,  and  the  4  Anne, 
c.  19,  which  Inst  act  contained  a  tem- 
porary provision  by  which  insolvent 
debtors  who  giive  up  their  property, 
and  pfrson;*  imprisoned  for  debts  not 
exceeding  60/.,  might  obtain  their  dis- 
charge by  serving  in  the  navy  during 
the  war. 
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scnrice,  is  the  Merchant  Shipping  Act,  1864,  which  provides,  by 
sect  141,  that  shipping  masters  appointed  under  the  act  shall,  if 
applied  to  for  the  purpose,  give  to  any  board  of  guardians,  over- 
seers or  other  persons  desirous  of  apprenticing  boys  to  the  sea 
service,  and  to  masters  and  owners  of  ships  requiring  appren- 
tices, such  assistance  as  is  in  their  power  for  facilitating  the 
making  of  such  apprenticeships.  The  shipping  masters  may  re- 
ceive from  persons  availing  themselves  of  their  assistance,  such 
fees  as  may  be  fixed  by  the  Board  of  Trade,  with  the  con- 
currence, so  fer  as  relates  to  pauper  apprentices,  in  England,  of 
the  Poor  Law  Board,  and  so  far  as  relates  to  pauper  apprentices 
in  Ireland,  of  the  Poor  Law  Commissioners. 

By  sect.  142  of  this  act,  in  the  case  of  every  boy  bound  ap- 
prentice to  the  sea  service  by  any  guardians  or  overseers  of  the 
poor,  or  other  persons  having  the  authority  of  guardians  of  the 
poor,  the  indentures  must  be  executed  by  the  boy,  and  the 
person  to  whom  he  is  bound,  in  the  presence  of,  and  must  be  at- 
tested by,  two  justices  of  the  peace,  who  are  bound  to  ascertain 
that  the  boy  has  consented  to  be  bound,  and  has  attained  the  age 
of  twelve  years,  and  is  of  sufficient  health  and  strength,  and  that 
the  master,  to  whom  the  boy  is  to  be  bound,  is  a  proper  person 
for  the  pfurpose. 

AH  indentures  of  apprenticeship  to  the  sea  service  are  exempt 
from  stamp  duty;  and  must,  by  sect.  143,  be  made  in  duplicate; 
and  every  person  to  whom  any  boy  is  bound  as  an  apprentice 
to  the  sea  service  in  the  United  Kingdom  must,  within  seven 
days  after  the  execution  of  the  indentures,  take  or  transmit  the 
same  to  the  Registrar-General  of  Seamen  or  to  some  shipping 
master;  and  the  registrar  or  shipping  master  must  retain  and 
record  one  copy,  and  indorse  on  the  other  that  the  same  has 
been  recorded,  and  re-deliver  it  to  the  master;  and  whenever 
any  indenture  is  assigned  or  cancelled  or  any  apprentice  dies  or 
deserts,  the  master  must,  within  seven  days,  if  the  event  happens 
within  the  United  Kingdom,  or  if  it  happens  elsewhere,  so  soon 
afterwards  as  circumstances  permit,  notify  the  same  either  to  the 
Registrar  of  Seamen  or  to  some  shipping  master  to  be  recorded; 
and  every  person  who  fails  to  comply  with  these  provisions  incurs 
a  penalty  not  exceeding  ten  pounds. 

Sect.  144  provides,  that,  subject  to  these  provisions,  all  ap- 
prenticeships to  the  sea  service  made  by  guardians  or  overseers 
of  the  poor,  or  persons  having  the  authority  of  guardians  of  the 
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poor  musty  if  made  in  Great  Britain,  be  made  in  the  same  man- 
ner and  subject  to  the  same  laws  and  regulations  as  other  ap- 
prenticeships by  the  same  persons. 

If  made  in  Ireland,  the  apprenticeships  are  subject  to  certain 
special  rules  laid  down  in  the  statute  (/).  In  order  to  prevent 
any  evasion  of  these  provisions,  it  is  provided  by  sect.  145  of 
this  act,  that  the  master  of  every  foreign  going  ship  must  before 
carrying  any  apprentice  to  sea  from  any  place  in  the  United 
Kingdom,  cause  the  apprentice  to  appear  before  the  shipping 
master  before  whom  the  crew  is  engaged,  and  produce  to  him 
the  indenture  by  which  the  apprentice  is  bound,  and  the  assign- 
ment thereof  (if  any) ;  and  the  name  of  the  apprentice,  with  the 
date  of  the  indenture  and  of  the  assignment,  and  the  name  of 
the  ports  at  which  the  same  may  have  been  registered,  must  be 
entered  on  the  agreement ;  and  for  any  default  in  these  respects 
the  master  incurs  a  penalty  not  exceeding  five  pounds. 

The  masters  and  owners  of  all  ships  belonging  to  any  subject 
of  the  Queen,  and  of  the  burthen  of  eighty  tons  and  upwards 
(except  pleasure  yachts),  were  formerly  bound,  under  heavy 
penalties,  to  carry  on  board  a  certain  number  of  apprentices 
proportioned  to  the  tonnage  of  tlie  vessel  (^).  But  this  pro- 
vision making  the  carrying  of  apprentices  compulsory  has  been 
for  some  years  repealed  (A).  The  rights  and  remedies  of  ap- 
prentices with  respect  to  their  wages  are  now  in  all  material 
respects  similar  to  those  of  ordinary  seamen  (£). 

No  settlement  is  now  acquired  by  apprenticeship  to  the  sea 
service  (A). 

Impressment  Impressment,  which  is  a  means  which  has  been  long  resorted 
to  for  obtaining  hands  for  Queen's  ships  in  time  of  war,  must 
be  here  mentioned,  since  it  has  usually  been  upon  the  crews  of 
merchant  vessels  that  the  right  has  been  put  in  force.  The 
power  exercised  in  this  respect  by  the  Crown  is  founded  on  im- 
memorial usage,  and  cannot  be  justified  by  any  reason  but  the 
safety  of  the  state,  and  the  maxim  of  the  constitutional  law  of 
England,  that  it  is  better  to  submit  to  private  mischief  than  that 
public  detriment  should  ensue  (Z).     Although  this  power  does 

(/)  See  M.  S.  Act,  1854,  the  latter  Vict  c.  120. 
part  of  sect  144.  (i)  See  post,  p.  148. 

(/r)  7  &  8  Vict  c.  1 12,  s.  37.  (Jt)  4  &  6  Will.  4,  c.  76,  s.  67. 

{h)  Seethe  12  &  13  Vict  c.  29,  which  (/)  Per  Lord   Mansfield,  in  Rex  t. 

is  now  also  repealed  by  the  Merchant  Tubbs,  Cowp.  517. 
Shipping  Repeal  Act,  1854,  17  &  18 
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not  rest  on  any  statute,  and  has  been  yielded  to,  owing  to  its 
arbitrary  nature,  with  reluctance,  it  is  now  undoubtedly  legal, 
and  has  frequently  been  recognized  by  acts  of  Parliament  (m). 

The  general  rule  is,  that  all  seamen,  seafaring  men,  and  per- 
sons whose  occupations  and  callings  are  to  work  in  vessels  or 
boats  on  rivers  are  liable  to  be  impressed.  These  are  the  classes 
included  in  the  ordinary  Admiralty  warrants.  Officers,  how- 
erer,  are  not  included  within  this  description  (n). 

Bnt  there  are  several  exemptions  from  this  general  liability, 
which  are  founded  either  upon  immemorial  usage,  or  upon 
special  statutory  or  Admiralty  protections. 

Thus,  ferrymen  are  said  to  be  exempt  on  grounds  of  public  Exemptions  by 
convenience  (o),  and  apprentices  are  not  liable  to  be  impressed  "*"^^ 
without  their  own  consent  (p),  but  seamen  in  the  merchant  ser- 
vice are  not  protected  by  reason  of  their  being  freeholders  ( j), 
nor  are  freemen,  liverymen  or  watermen  of  the  city  of  London  (r). 
Nor  is  the  holding  of  an  office,  imposed  by  law,  such  as  that  of 
a  headborough,  any  ground  of  exemption  (js). 

Statutory  exemptions  are  more  numerous.  Thus,  the  13  Geo.  By  statute. 
2,  c.  1 7,  protects  all  foreigners  serving  in  British  trading  ships 
or  privateers,  all  persons  aged  fifty-five,  or  upwards,  or  under 
eighteen,  and  all  persons  of  any  age  for  two  years  from  the  time 
of  their  first  going  to  sea.  So,  by  the  same  act,  all  persons  who 
have  not  before  used  the  sea,  and  who  bind  themselves  apprentices 

(«)  See  Forster's  Crown  Law,  154,  Barrow's  Case,  14  East,  846.    See  also 

where  the  early  history  of  impressment  Ex  parte  Chalacombe,  IS  East,  550,  note, 

is  inquired  into,  and  the  2  R.  2,  c.  4,  (o)  Ex  parte  Fox,  6  T.  R.  276 ;  Sa- 

where  the  existence  of  the  practice  is  ville,  14. 

ssstuned,  and  the  Case  of  Pressing  Ma-  (p)  Ex  parte  Lansdoum,  6  East,  88. 
riners,  18  State  Trials,  1326,  a.d.  1743.  Where  an  apprentice  is  impressed,  the 
A  greater  grievance  formerly  existed,  as  master  has  a  remedy  by  action  if  he  has 
appears  by  the  Rolls  of  Parliament  in  been  improperly  taken  away,  but  he 
the  fourteenth  and  fifteenth  centuries,  cannot  sue  out  a  habeas  corpus,  although 
which  contain  frequent  complaints  of  the  apprentice  may.  On  the  applica- 
tbe  undoing  of  the  merchants  of  Eng-  tion  of  either  of  them,  however,  a  war- 
land  by  reason  of  the  impressing  of  their  rant  of  discharge  may  be  issued  by  the 
Aips  into  the  service  of  the  Crown.  Chief  Justice  of  the  Queen's  Bench. 
See  2  Rolls  of  Pari.  807,  320 ;  8  ib,  66 ;  lb,  /  Foster  v.  Stewart,  3  M.  &  S.  191 ; 
4  ib,  79.  Rex  v,  Edwards,  7  T.  R.  745  ;  The  Ap- 

in)  Per  Lord  Mansfield,  in  Rex  v.  prentices*  Case,  1  Leach,  C.  C.  203. 

Tnbbs^  Cowp.  517.     But  it  does  not  ap-  {q)  Rex  v.  Douglas,  5  East,  477  ;  Rex 

pear  that  the  master  of  a  merchant  vessel  v.  Tubbs,  Cowp.  517  ;  and  see  the  obser- 

is  by  law  exempt  from  impressment.   At  vations  of  Blackstone,  J.,  on  this  point 

all  events,  the  Courts  have  refused  to  in-  in  Gold  swain*  s  Case,  2  Bl.  1210. 

terfere  where  there  was  any  suspicion  (r)  Rex  v.  Young,  9  East,  466. 

that  the  appointment  was  coloiu^ble.  \s)  Ex  parte  Fox,  5  T.  R.  276. 
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to  serve  at  sea,  are  protected  for  three  years  from  that  period  (/)• 
And  by  the  60  Geo.  3,  c.  108,  s.  2(m),  roasters,  apprentices, 
mariners,  and  landsmen  employed  in  fishing  vessels  are  protected 
under  certain  circumstances,  and  v^ithin  a  limited  number.  It 
is  required,  however,  in  these  cases,  that  Admiralty  protections 
should  be  granted.  It  has  been  held  that  these  protections  are 
not  rendered  invalid  by  the  master  subsequently  taking  on  board 
a  greater  number  of  mariners  than  the  act  contemplates;  and 
that  a  person  who  has  obtained  a  protection,  but  has,  by 
accident,  not  got  it  with  him  at  the  time  of  his  impressment,  is 
still  entitled  to  be  discharged  (x). 

So,  persons  employed  in  the  Greenland  and  herring  fisheries  (  y), 
and  watermen  retained  by  fire  insurance  offices  have  also  been 
protected  by  statute  (^r).  And  by  the  6  &  6  WilL  4,  c.  24, 
which  was  passed  to  encourage  voluntary  enlistment  in  the 
navy,  the  compulsory  service  in  the  navy  is  limited  to  five  years, 
and  Admiralty  protections  for  two  years  are  to  be  given  to  all 
seamen  who  have  served  five  years  during  any  proclamation 
calling  for  the  services  of  seafaring  men;  but,  seamen  dis- 
charged during  the  five  years,  not  on  their  own  application,  are 
entitled  to  a  protection  for  one  year  only  (a). 

Admiralty  pro-      The  security  afforded  by  the  ordinary  Admiralty  protections, 
tectioM.  jjq|.  granted  under  any  statute,  is  not  very  great,  for  it  has  been 

held,  that  a  protection  for  a  given  time  may  be  revoked  within 
that  period  if  the  exigency  of  the  public  service  require  it  (J). 
Where,  however,  a  bargeman  was  protected  by  the  navy  board 
while  carrying  timber  to  the  king's  docks,  it  was  held,  with 
more  justice,  that  he  could  not  be  impressed  under  an  Admiralty 
warrant,  which  distinctly  specified  that  no  protections  were  to 
be  regarded  (c). 

It  is  unlawful  to  commute  the  services  of  an  impressed  person 
for  money,  and  a  bond  given  to  secure  his  return  on  the  non- 
payment of  a  sum  of  money  has  been  held  to  be  void  (rf).    The 

(0  A  keelman,  who  had  been  pre-  (y)  Ex  parte  Carut/iers,  9  East,  44; 

viously  employed  in  navigating  down  4  Geo.  3,  c.  110. 

the  river  Tvne  to  Shields,  was  held  not  («)  See  the  14  Geo.  3,  c.  78.    Their 

to  be  entitled  to  protection  as  a  person  names  and  abodes  must  be  registered  at 

who  had  never  before  used  the  sea.    Ex  the  Admiralty. 

parte  Softly,  1  East,  466.  (a)  5  &  6  Will.  4,  c.  24,  ss.  1  ^  2. 

(tt)  This  act  extends  to  vessels  em-  (b)  Herbert's  Cote,  16  East,  165. 

ployed  in  the  Heligoland  Lobster  Fish-  \c)  Goldswain'i  Case,  2  Bl.  1207. 

eries.    Payne's  Case,  1  M.  &  S.  223.  (rf)  PoU  v.   Harrobin,  9  East,  416, 

(x)  Pratt's  Case,  16  East,  167.  note;  S,  C.  3  Dougl.  91. 
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ordinary  remedy  for  an  apprentice  in  cases  of  improper  impress- 
ment is  a  writ  of  habeas  corpus  {e). 

The  general  duties  of  the  crew  may  be  described  in  the  words  Duties  of 
of  the  agreement  which  they  are  bound  to  execute  before  the  ^"^  ^^^^' 
commencement  of  the  voyage.  They  must  conduct  themselves 
in  an  orderly,  faithful,  honest,  and  sober  manner,  and  must  be 
at  all  times  diligent  in  their  respective  duties ;  they  are  also 
bound  to  obey  the  lawful  commands  of  the  master,  and  of  their 
superior  oflBcers,  in  everything  relating  to  the  ship,  and  the 
stores  and  cargo,  whether  on  board  the  ship,  in  boats,  or  on 
shore  (/).  They  must  bring  to  their  work  competent  skill  and 
knowledge ;  and  their  first  duty  is  a  cheerful  obedience  to  all 
lawfid  orders.  They  must,  at  all  seasons,  and  under  all  diffi- 
culties, use  their  utmost  exertions  to  preserve  the  ship  and  cargo. 
In  the  event  of  shipwreck,  the  right  of  self-preservation  even  is 
subordinate  to  this  duty ;  for  they  are  bound  to  remain  by  the 
ship,  and  the  master,  as  long  as  he  deems  it  possible  that  she 
may  be  saved  (g). 

To  this  general  statement  of  the  duties  of  the  mariners  it 
must  be  added  that  they  are,  in  many  senses,  as  has  been  said 
byMolloy(A),  "the  servants  of  the  master  for  whose  miscar- 
riages he  must  answer,  and  whom  he  may  correct  as  the  usage 
18  at  sea,"  and  that  their  duties  do  not  cease  on  the  safe  arrival 
of  the  ship  in  port,  until  they  have  assisted  in  the  mooring  of 
her,  and  in  the  delivery  of  the  cargo  (i). 

We  proceed  to  consider  more  in  detail  the  breach  of  these  Breaches  of 
dutiee,  by   disobedience,   desertion,   mutiny,  and    other   mis-  ^"'y- 
conduct 

Disobedience  to  a  lawful  command  is  an  offence  of  the  gravest  Disobedience, 
kind,  and  is  not  justified  by  an  intemperate,  or  discourteous 
exercise  of  authority  (j).     Although  seamen  cannot  be  required 

(e)  See  ante,  p.  Ill,  note  (p).  The  Baltic  Merchant,  Edw.  86. 

if)  See  tbe  form  of  agreement  sane-  (h)  B.  2,  c.  8,  s.  13  ;    see  also  Bac. 

tioned  by  the  Board  of  Trade,  under  the  Abr.  tit  Merchant  and  Merchandize,  E. 

M.  S.  Act,  1854,  8. 149,  poit.  Appendix,  (•)  See  the  authorities,  supra,  note  («), 

p.ccxxx.  The  forms  of  agreement  issued  and  the  M.  S.  Act,  1854,  s.  243.    Illness 

under  the  earlier  statutes  were  substan-  is  a  sufficient  excuse  for  leaving  the 

tially  similar  in  these  respects.  ship  before  the  delivery  of  the  cargo. 

ig)  See  the  judgment  of  Sir  C.  Ro-  The  Test  (2),  3  Hagg.  307. 

bineon  in  The  Cambridge,  2  Hagg.  243;  {j)  Robinett  v.  Ship  Exeler,  2  Rob.  261. 
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to  perform  duties  belonging  to  a  character  in  which  they  have 
not  contracted  to  serve,  or  requiring  a  skill  which  they  have 
not  professed,  it  is  clear  that,  subject  to  this  limitation,  no 
refusal  to  perform  any  of  the  inferior  services  of  the  ship,  or  any 
portion  of  the  work  not  generally  allotted  to  the  persons  upon 
whom  it  is  sought  to  be  imposed,  would  be  justifiable,  even 
although  the  order  might  be  harsh  and,  under  the  circumstances, 
unreasonable ;  for  the  Courts  of  law  look  with  a  necessary  and 
wise  indulgence  upon  the  exercise  of  the  powers  of  the  master, 
and  lean  towards  the  support  of  authority  and  discipline  (A). 

The  powers  of  the  master  to  punish  for  disobedience  have 
been  detailed  in  an  earlier  Chapter  (Z).  The  statutory  punish- 
ments imposed  in  this  respect,  by  the  Merchant  Shipping  Act, 
1854,  17  &  18  Vict.  c.  104,  will  be  mentioned  in  a  subsequent 
part  of  this  Chapter  (m). 

Desertion.  Desertion,  which,  in  many  cases,  includes  disobedience,  con- 

sists in  an  unlawfiil  abandonment  of  the  ship,  or  an  unlawful 
absence  from  her  with  the  intention  of  not  returning,  occurring 
during  the  voyage  contemplated  by  the  agreement  (»).  Refusing 
to  return  after  quitting  the  ship  by  permission  (o),  or  leaving 
her  without  waiting  a  reasonable  time,  when  she  cannot  enter 
the  port  by  reason  of  its  crowded  state,  amounts  also  to 
desertion,  independently  of  any  statutory  provision  (p).  If,  how- 
ever, the  master  violates  the  terms  of  the  agreement  by  which 
the  mariners  are  engaged,  and  deviates  from  the  stipulated 
voyage,  the  seamen  are  justified  in  leaving  the  ship,  and  their 
departure  is  not  a  desertion  (7)* 

A  wider  statutory  meaning  was  attached  to  the  word  deser- 
tion by  the  7  &  8  Vict.  c.  112.  Under  this  statute  every  wilful 
absence  without  permission  within  twenty-four  hours  imme- 
diately preceding  the  sailing  of  the  ship,  either  before  the  com- 
mencement of  the  voyi^e,  or  during  its  progress,  amounted  to  a 
desertion.    ITiis  act  was,  however,  repealed  by  the  Merchant 

(Ar)  See  the  judgment  in  Rohinett  v.  rican)  Rep.  373,  and  of  Dr.  Lushington 

Ship  Exeter,  2  Rob.  261,  and  Dana's  in  The  Two  SUteri^  2  W.  Rob.  125. 

Seaman's  Manual,  Chap.  Able  Seamen^  (o)  The  Bulmer,  1  Hagg.  163 ;    The 

156.  Jupiter,  2  Hagg.  221. 

(0  Ante,  p.  85.  (p)  The  Pearl,  5  Rob.  224. 

(m)  Po*/,p.  118.  (q)  The  Minerva,  I  Hagg.  64;    The 

(n)  See  the  cases  cited  below,  and  Eliza,  ib.   182;    The  George  Home,  ib. 

the  judgment  of  Mr.  Justice  Story  in  370 ;  The  Countess  of  Hareourt,  ib.  248 ; 

Chutman  ▼.  Tunison,  I  Sumner  ( Ame-  The  Cambridge,  2  ib.  243. 
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Shipping  Repeal  Act  1854,  (17  &  18  Vict.  c.  120,)  and  the 
statute  now  in  force,  the  Merchant  Shipping  Act,  1854,  does  not 
treat  absence  without  leave  within  twenty-four  hours  of  the 
ship's  sailing  as  a  desertion,  but  provides  that  this  offence  shall 
be  punishable  by  imprisonment,  and  forfeiture  of  a  portion  of 
the  wages  (r). 

In  inquiring  whether,  or  not,  a  particular  act  amounts  to  a 
desertion,  the  animus  of  the  mariner  who  commits  it  must  be 
considered,  since  acts  of  irregular  absence  may  occur  without 
coming  within  the  terms  by  which  this  offence  is  defined ;  thus, 
where  a  sailor  having  gone  ashore  at  a  foreign  port,  got  drunk, 
and  overstayed  his  leave  of  absence,  but  there  was  no  evidence 
of  an  intention  or  desire  to  quit  the  ship,  the  Court  held  that 
this  was  not  a  desertion  (s).  There  are  other  acts,  besides  a 
deviation  from  the  voyage  agreed  upon,  which  when  done  by 
the  master  have  been  held  to  justify  a  desertion,  or  rather  to 
make  that  which  would  be  otherwise  a  desertion  a  lawful 
quitting  of  the  ship.  Thus,  where  a  reasonable  request  by  a 
seaman  to  remain  on  shore  to  procure  victuals  was  refused,  and 
he  remained  notwithstanding,  and  returned  the  next  morning  to 
the  ship,  and  offered  to  resume  his  duty,  this  was  held  not  to 
be  a  desertion  (0.  So,  a  want  of  provisions,  amounting  to  a 
substantial  case  of  hardship,  is  a  justification  for  leaving  the 
ship(tt);  and  desertion  is  excusable  where  the  seaman  cannot 
remain  without  risk  to  his  personal  safety  by  reason  of  the 
inhuman  treatment  and  unreasonable  severity  and  cruelty  of  the 
master  (c).  In  a  case  where,  although  the  men  had  grossly 
misconducted  themselves,  there  was  room  for  a  belief  that  they 
might  have  misunderstood  the  words  of  the  master,  and  have 
thought  that  they  were  discharged,  the  Court  refused  to  con- 
strue their  absence  as  actual  mutiny  and  desertion  (tr). 

It  has  been  held,  independently  of  any  statutory  enactment 
in  this  respect,  that  if  the  master  receives  the  mariner  back  the 
unlawful  absence  will  be  puiged,  at  least  so  far  as  to  prevent  a 
forfeiture  of  the  wages  (x).    Leaving  the  ship  for  the  purpose  of 

(r)  M.  S.  Act,  1854,  8.  243.  Beale  v.  Thompson,  4  East,  546 ;    Train 

(f)  The  Ealing  Grove,  2  Hagg.  15.  v.  Bennett,  8  C.  &  P.  3.     By  the  just 

(<)  Sigard  v.  Roberts,  3  Esp.  71.  and  merciful  rule  of  the  maritime  law,  if 

(h)  The  CastUia,  1  Hagg.  59.  the   mariner  repented   and  sought  to 

(v)  Limland  v.  Stephens,  3  Esp.  269;  return  to  his  duty,  the  master  was  bound 

Edward  v.  Trevellick,  4  £.  &  Bl.  59.  to  receive  him.     See  the  judgment  of 

(w)  The  Frederick,  1  Hagg.  21 1.  Mr.  J  ustice  Story  in  Cioutman  v.  Tunison, 

(f)  Miller  v.  Brant,  2  Camp.  590 ;  1  Sumner  (American)  Rep.  378. 

i2 


Digitized  by 


Google 


116 


THE  CBBW. 


Foreign  de- 
serters. 


forthwith  entering  into  the  nary,  is  not  a  desertion  (y);  but  a 
wrongful  abandonment  of  the  ship  is  not  purged  by  an  entry 
within  twenty-four  hours  into  the  navy,  which,  apparently,  was 
not  intended  at  the  time  of  the  desertion  (z). 

The  Foreign  Deserters'  Act,  1862,  provides,  that  where  due 
iacihties  are  given  for  recovering  and  apprehending  seamen  who 
desert  from  British  merchant  ships  in  the  territories  of  any 
foreign  power,  the  Queen  may,  by  order  in  council,  declare  that 
deserters  from  the  ships  of  the  foreign  power  (not  being  slaves) 
vrithin  the  Queen's  dominions  or  the  territories  of  the  East  India 
Company,  may  be  apprehended  and  carried  on  board  their 
ships.  And  upon  the  publication  of  such  an  order,  the  English 
authorities  are  bound  to  aid  in  the  apprehension  of  foreign 
deserters  (a). 


Mutiny.  ^^  cases  of  mutiny  we  have  already  seen(i)  that  the  master 

possesses,  and  is  bound  to  exercise,  a  summary  authority  over 
the  offenders,  and  that  he  may  resort  to  violence  even  although 
the  mutiny  be  only  threatened. 

Punishment.  Having  mentioned  the  most  usual  and  important  breaches  of 
duty  on  the  part  of  the  crew,  it  will  be  convenient  to  consider 
here  the  powers  which  exist  by  statute,  and  otherwise,  for  the 
punishment  of  these  offences,  and  of  the  minor  acts  of  miscon- 
duct of  which  the  seamen  may  be  guilty. 


By  statute.  Numerous  statutory  provisions  have  been  made  from  time  to 

time  for  this  purpose.  The  earlier  statutes  relating  to  this  sub- 
ject were  repealed  by  the  17  &  18  Vict.  c.  120,  and  the  act 
which  is  now  in  force  is  the  Merchant  Shipping  Act,  1854(c). 
This  statute  contains  the  following  provisions,  for  the  purpose  of 
preventing  misconduct  and  enforcing  discipline  on  board  ship. 

By  sect.  239,  any  master  of  or  any  seaman  or  apprentice  be* 
longing  to  any  British  ship  who  by  wilful  breach  of  duty  or  by 


(y)  See  the  M.  S.  Act,  1854,  s.  214. 
Any  arrangement  b?  which  the  wages 
are  to  be  forfeited,  it  the  seamen  enter 
into  the  navy,  is  void.  lb.  And  see 
sect  215,  as  to  the  payment  of  wages 
and  deliTering  up  of  the  clothes  and 
effects  of  seamen  upon  their  volunteer- 
ing into  the  navy. 


(s)  The  Amphitrite,  2  Hagg.  40S. 

(a)  15  Vict  c.  26,  8S.  1  &  2. 

(b)  Ante,  p.  85. 

(c)  See  the  M.  S.  Act,  1854,  sects. 
299—269,  and  the  earlier  statutes,  now 
repealed,  the  7  &  8  Vict  c.  112,  and 
the  18  &  14  Vict  c  98. 
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neglect  of  duty,  or  by  reason  of  drunkenness  does  any  act  tend- 
ing to  the  immediate  loss^  destruction  or  serious  damage  of  the 
ship,  or  tending  immediately  to  endanger  the  life  or  limb  of  any 
person  belonging  to  or  on  board  of  the  ship,  or  who  by  wilfiil 
breach  of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
nesSy  refuses  or  omits  to  do  any  lawful  act  proper  and  requisite 
to  be  done  by  him  for  presemng  the  ship  from  immediate  loss, 
destruction  or  serious  damage,  or  for  preserving  any  person  be- 
longing to  or  on  board  of  the  ship  from  immediate  danger  to  life 
or  limb,  is  guilty  of  a  misdemeanor. 

By  sect  243,  whenever  any  seaman  who  has  been  lawfully 
engaged  or  any  apprentice  to  the  sea  sendee  commits  any  of 
the  following  offences,  he  is  liable  to  be  punished  summarily 
as  follows  (^): 
(1.)  For  desertion  he  is  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  weeks,  with  or  without  hard 
labour,  and  also  to  forfeit  all  or  part  of  the  clothes  and 
effects  he  leaves  on  board,  oxxd  all  or  any  part  of  the 
wages  or  emoluments  which  he  has  then  earned.  If  the 
desertion  takes  place  abroad,  he  is  also  liable,  at  the  dis- 
cretion of  the  Court,  to  forfeit  all  or  any  part  of  the  wages 
or  emoluments  he  may  earn  in  any  other  ship  in  which 
he  may  be  employed  until  his  next  return  to  the  United 
Kingdom,  and  to  satisfy  any  exoess  of  wages  paid  by  the 
master  or  owner  of  the  ship  from  which  he  deserts  to 
any  substitute  engaged  in  his  place  at  a  higher  rate  of 
wages  than  the  rate  stipulated  to  be  paid  to  him  : 
(2.)  For  n^lecting  or  refusing,  without  reasonable  cause, 
to  join  his  ship,  or  to  proceed  to  sea  in  his  ship,  or  for 
absence  without  leave  at  any  time  within  twaity-four 
hours  of  the  blip's  sailing  from  any  port  eith^  at  the 
commencement  or  during  the  progress  of  any  voyage,  or 
for  absence  at  any  time  without  leave  and  without  suffi- 
cient reason  fbom  his  ship,  or  from  his  duty,  not  amount- 
ing to  desertion  or  not  treated  as  such  by  the  master,  he 
is  liable  to  imprisonment  for  any  period  not  exceeding 
ten  weeks,  with  or  without  hard  labour,  and  also,  at  the 
discretion  of  the  Court,  to  forfeit  out  of  his  wages  a  sum 

id)  In  addition  to  the  list  of  punish-      cipline,  to  which  a  loss  of  pay  is  attached, 
mentioned  in  the  text,  the  Board      See  post,  App.  p.  ocxxxiv.    If  thb  list 


of  Trade  has  sanctioned  and  published,      is  adopted  m  the  agreement  it  becomes 
ia  pursuance  of  this  act,  a  list  of  minor      obligatory. 
acts  of  misconduct  and  breaches  of  dis- 
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not  exceeding  the  amount  of  two  clays'  pay,  and  in  ad- 
dition for  every  twenty-four  hours  of  absence  either  a 
sum  not  exceeding  six  days'  pay,  or  any  expenses  which 
have  been  properly  incurred  in  hiring  a  substitute : 

(3.)  For  quitting  the  ship  without  leave  after  her  arrival  at 
her  port  of  delivery  and  before  she  is  placed  in  security, 
he  is  liable  to  forfeit  out  of  his  wages  a  sum  not  exceed- 
ing one  month's  pay : 

(4.)  For  wilful  disobedience  to  any  lawful  command  he  is 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  with  or  without  hard  labour,  and  also,  at  the  dis- 
cretion of  the  Court,  to  forfeit  out  of  his  wj^es  a  sum 
not  exceeding  two  days'  pay  : 

(5.)  For  continued  wilful  disobedience  to  lawful  commands, 
or  continued  wilful  neglect  of  duty,  he  is  liable  to  impri- 
sonment for  any  period  not  exceeding  twelve  weeks,  with 
or  without  hard  labour,  and  also,  at  the  discretion  of  the 
Court,  to  forfeit  for  every  twenty-four  hours'  continuance 
of  such  disobedience  or  neglect  either  a  sum  not  exceed- 
ing six  days'  pay,  or  any  expenses  which  have  been  pro- 
perly incurred  in  hiring  a  substitute  : 

(6.)  For  assaulting  any  master  or  mate  he  is  liable  to  im- 
prisonment for  any  period  not  exceeding  twelve  weeks, 
with  or  without  hard  labour : 

(7.)  For  combining  with  any  other  or  others  of  the  crew 
to  disobey  lawful  commands,  or  to  neglect  duty,  or  to 
impede  the  navigation  of  the  ship  or  the  progress  of  the 
voyage,  he  is  liable  to  imprisonment  for  any  period  not 
exceeding  twelve  weeks,  with  or  without  hard  labour : 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wil- 
fully damaging  any  of  her  stores  or  cargo,  he  is  liable  to 
forfeit  out  of  his  wages  a  sum  equal  in  amount  to  the 
loss  thereby  sustained,  and  also,  at  the  discretion  of  the 
Court,  to  imprisonment  for  any  period  not  exceeding 
twelve  weeks,  with  or  without  hard  labour : 

(9.)  For  any  act  of  smuggling  of  which  he  is  convicted, 
and  whereby  loss  or  damage  is  occasioned  to  the  master 
or  owner,  he  is  liable  to  pay  to  the  master  or  owner  a 
sum  sufficient  to  reimburse  the  master  or  owner  for  the 
loss  or  damage ;  and  the  whole  or  a  proportionate  part 
of  his  wages  may  be  retained  in  satisfaction  or  on  ac- 
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count  of  this  liability,  without  prejudice  to  any  fiirther 
remedy. 

Upon  the  commission  of  any  of  the  eflfences  which  have  been 
just  mentioned,  it  is  also  provided  by  sect.  244  of  the  Merchant 
Shipping  Act,  1854,  that  an  entry  must  be  made  in  the  official 
log-book,  and  signed  by  the  master  and  also  by  the  mate  or  one 
of  the  crew ;  and  the  offender,  if  still  in  the  ship  must,  before 
the  next  subsequent  arrival  of  the  ship  at  any  port,  or  if  she  is 
at  the  time  in  port,  before  her  departure  therefrom,  either  be 
furnished  with  a  copy  of  the  entry  or  have  the  same  read  over 
distinctly  and  audibly  to  him,  and  he  may  thereupon  make  any 
reply  thereto  which  he  thinks  fit;  and  a  statement  that  a  copy 
of  the  entry  has  been  so  furnished  or  read  over,  and  the  reply 
made  by  the  offender  must  Hkewise  be  entered  and  signed  in 
the  manner  mentioned  above ;  and  in  any  subsequent  legal  pro- 
ceeding these  entries  must,  if  practicable,  be  produced  or 
proved,  and  in  default  of  their  production  or  proof,  the  Court 
hearing  the  case  may,  at  its  discretion,  refuse  to  receive  evi- 
dence of  the  offence. 

Sect.  245  provides,  that  every  seafaring  person  whom  the 
master  of  any  ship  is  compelled  to  take  on  board  and  convey, 
under  the  authority  of  this  act,  or  of  any  other  act  of  parliament, 
and  every  person  who  goes  to  sea  in  any  ship  without  the  consent 
of  the  master  or  owner,  or  other  person  entitled  to  give  consent, 
shall  be,  so  long  as  he  remains  in  the  ship,  subject  to  the  same 
laws  and  r^ulations  for  preserving  discipline,  and  to  the  same 
penalties  and  punishments  for  offences  constituting  or  tending  to 
a  breach  of  discipline,  to  which  he  would  be  subject  if  he  were 
a  member  of  the  crew,  and  had  signed  the  agreement. 

It  is  provided  by  sect.  246,  that  whenever,  either  at  the  com- 
mencement or  during  the  progress  of  any  voyage,  any  seaman 
or  apprentice  neglects  or  refuses  to  join,  or  deserts  from,  or  re- 
fuses to  proceed  to  sea  in  any  ship  in  which  he  is  duly  engaged 
to  serve,  or  is  found  othei-wise  absenting  himself  therefrom  with- 
out leave,  the  master  or  any  mate,  or  the  owner,  ship's-husband 
or  consignee  may,  in  any  place  in  her  Majesty's  dominions, 
with  or  without  the  assistance  of  the  local  police  officers  or  con- 
stables, who  are  bound  to  give  the  same,  if  required,  and  also  at 
any  place  out  of  her  Majesty's  dominions,  so  far  as  the  laws  in 
force  at  this  place  will  permit,  apprehend  him  without  first  pro- 
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curing  a  warrant,  and  may  thereupon  in  any  case,  and  must  if 
required  so  to  do,  and  it  is  practicable,  convey  him  before  some 
Court  capable  of  taking  cognizance  of  the  matter,  to  be  decdt 
with  according  to  law,  and  may,  for  the  purpose  of  conveying 
him  before  such  Court,  detain  him  in  custody  for  a  period  not 
exceeding  twenty-four  hours,  or  such  shorter  time  as  may  be 
necessary,  or  may,  if  he  does  not  so  require,  or  if  there  is  no 
such  Court  at  or  near  the  place,  at  once  convey  him  on  board. 
If,  however,  any  apprehension  appears  to  the  Court  before 
which  the  case  is  brought  to  have  been  made  on  improper,  or 
on  insufficient  grounds,  the  master,  mate,  owner,  ship's-husband 
or  consignee  who  made  it  or  caused  it  to  be  made,  is  liable  to 
a  penalty  not  exceeding  twenty  pounds ;  but  this  penalty  is  a 
bar  to  any  action  for  false  imprisonment  in  respect  of  the  same 
apprehension. 

By  sect.  247,  whenever  any  seaman  or  apprentice  is  brought 
before  any  Court  on  the  ground  of  his  having  neglected  or  re- 
fused to  join  or  proceed  to  sea  in  any  ship  in  which  he  is 
engaged  to  serve,  or  of  having  deserted,  or  otherwise  absented 
himself  therefrom  without  leave,  the  Court  may,  if  the  master, 
or  the  owner  or  his  agent  requires  it,  instead  of  committing  the 
offender  to  prison,  cause  him  to  be  conveyed  on  board,  for  the 
purpose  of  proceeding  on  the  voyage,  or  deUver  him  to  the  mas- 
ter, or  any  mate  of  the  ship,  or  the  owner  or  his  agent,  to  be  by 
them  so  conveyed,  and  it  may,  in  such  case,  order  any  costs  and 
expenses  properly  incurred  by  or  on  behalf  of  the  master  or 
owner,  by  reason  of  the  offence,  to  be  paid  by  the  offender,  and, 
if  necessary,  to  be  deducted  from  any  wages  which  he  has  then 
earned,  or  which,  by  virtue  of  his  then  existing  engagement,  he 
may  afterwards  earn. 

Sect.  248  of  this  act  provides,  that  if  any  seaman  or  appren- 
tice is  imprisoned  on  the  ground  of  his  having  neglected  or  re- 
fused to  join  or  to  proceed  to  sea  in  any  ship  in  which  he  is 
engaged  to  serve,  or  of  his  having  deserted  or  otherwise  absented 
himself  therefrom  without  leave,  or  of  his  having  committed  any 
other  breach  of  discipline,  and  if  during  such  imprisonment,  and 
before  his  engagement  is  at  an  end,  his  services  are  required  on 
board  his  ship,  any  justice  may,  at  the  request  of  the  master,  or 
of  the  owner  or  his  agent,  cause  such  seaman  or  apprentice  to 
be  conveyed  on  board  his  ship  for  the  purpose  of  proceeding  on 
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the  Toyage,  or  may  cause  him  to  be  delivered  to  the  master  or 
iny  mate  of  the  ship,  or  to  the  owner  or  his  agent,  to  be  by 
them  80  conveyed,  notwithstanding  that  the  termination  of  the 
period  for  which  he  was  sentenced  to  imprisonment  has  not 
arrived. 

And  by  sect.  249  it  is  enacted,  that  in  all  cases  of  desertion 
from  a  ship  in  a  place  abroad,  the  master  must  produce  the 
entry  of  the  desertion  in  the  official  log-book  to  the  persons 
required  (e)  to  indorse  on  the  agreement  a  certificate  of  the  de- 
sertion ;   and  these  persons  must  thereupon  make  and  certify  a 
copy  of  the  entry,  and  also  a  copy  of  the  certificate  of  desertion ; 
and  if  the  person  is  a  public  functionary,  he,  and  in  other  cases 
the  master,  must  forthwith  transmit  their  copies  to  the  Regis- 
trar-General of  Seamen  in  England ;  and  the  registrar  must,  if 
required,  cause  them  to  be  produced  in  any  legal  proceeding ; 
and  the  copies,  if  purporting  to  be  so  made  and  certified,  and 
certified  to  have  come  from  the  custody  of  the  registrar,  are 
evidence  of  the  entries  therein  in  any  legal  proceedings  relating 
to  the  desertion. 

It  must  be  remembered  that  beyond  the  specific  statutory  At  common 
punishments  mentioned  above,  the  master  has  in  all  cases  of  *^* 
ofiences  by  seamen  a  common  law  power  of  inflicting  discre- 
tionary punishment. 

The  effect  of  desertion  and  other  acts  of  misconduct  in  causing 
a  forfeiture  of  wages,  will  be  considered  more  fully  in  a  later 
part  of  this  Chapter  (/). 

The  Merchant  Shipping  Act,  1854,  also  provides  by  sect  267, 
that  any  person  who  persuades  or  attempts  to  persuade  any 
seaman  or  apprentice  to  neglect  or  refiise  to  join  or  proceed  to 
sea  in  or  to  desert  from  his  ship,  or  otherwise  to  absent  himself 
from  duty,  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds ; 
and  every  person  who  wilfully  harbours  or  secretes  any  seaman 
or  apprentice  who  has  deserted,  or  who  has  wilfully  neglected 
or  refused  to  join  his  ship,  knowing  the  fact  or  having  reason  to 
believe  it,  is  liable  to  a  penalty  not  exceeding  twenty  pounds. 

It  is  provided  by  sect.  520  of  the  Merchant  Shipping  Act,  jurisdiction 
1854,  that  for  purposes  of  jurisdiction  all  ofiences  under  the  act  ^1}^  Maunder* 

statute. 
(«)  See  M.  S.  Act,  1854,  s.  279.  (/)  Post,  p.  156. 
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are  to  be  deemed  to  have  been  committed,  and  all  causes  of 
complaint  to  have  arisen,  either  where  actually  committed  or 
where  the  complaint  arose,  or  in  any  place  in  which  the 
offender  may  be  (g);  and  by  sect.  621,  the  jurisdiction  of  the 
Courts  and  magistrates  of  the  adjoining  districts  is  extended 
over  all  ships  and  boats  lying  or  passing  off  any  coast,  or 
being  in  or  near  any  bay,  channel,  lake,  river  or  navigable 
water,  and  over  all  persons  on  board  or  belonging  to  the  ships 
or  boats. 

Offences  on  This  statute  also  contains  some  important  provisions  with 

hiffh  MAS  Und  .  \        rr*  .-I  ii»i 

abroad.  respect  to  cnmes  and  offences  committed  on  the  high  seas  or 

abroad. 

By  sect.  267,  all  offences  against  property  or  person  com- 
mitted in  or  at  any  place  either  ashore  or  afloat  out  of  the 
Queen's  dominions  by  any  master,  seaman  or  apprentice  who  at 
the  time  when  the  offence  was  committed  is,  or  within  three 
months  previously  had  been,  employed  in  any  British  ship,  are 
to  be  treated  and  punished  as  if  committed  within  the  jurisdic- 
tion of  the  Admiralty  of  England ;  and  the  costs  and  expenses 
of  the  prosecution  may  be  directed  to  be  paid  as  in  cases  of 
offences  within  this  jurisdiction. 

By  sect.  268,  the  following  rules  are  to  be  observed  with  re- 
spect to  these  offences  : — 

(1.)  Whenever  any  complaint  is  made  to  a  British  consular 
officer  of  any  of  the  offences  in  question,  or  of  any 
offence  on  the  high  seas  having  been  committed  by  any 
master,  seaman  or  apprentice  belonging  to  any  British 
ship,  the  consular  officer  may  inquire  into  the  case  upon 
oath,  and  may,  if  the  case  so  requires,  take  any  steps  in 
his  power  for  the  purpose  of  placing  the  offender  under 
necessary  restraint,  and  of  sending  him  as  soon  as  prac- 
ticable in  safe  custody  to  the  United  Kingdom,  or  to  an/ 

(g)  See  also  the  Merchant  Shipping  mitted  within  its  ordinary  jurisdiction: 
Act  Amendment  Act,  IS  &  19  Vict.  c.  a  similar  power  is  given  by  this  act  to 
91,  8.  21,  by  which  it  is  enacted  that  try  any  person,  not  being  a  British  sub- 
any  court  of  justice  in  the  Queen's  do-  ject.  for  any  offence  committed  on  board 
minions  may  try  any  British  subject  a  British  ship  on  the  high  seas.  See 
found  within  itsjurisdiction,  and  charged  also  the  12  &  13  V^ict  c  93,  an  act  to 
with  any  offence  committed  on  board  a  provide  for  the  prosecution  and  trial,  in 
British  ship  on  the  high  seas,  or  in  any  the  colonies,  of  offences  commi  ted 
foreign  hnrbour,  if  the  court  would  have  within  the  jurisdiction  of  the  Admiralty, 
had  cognizance  of  the  offence  if  corn- 
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British  possession  in  which  there  is  a  Court  capable  of 
taking  cognizance  of  the  offence,  in  any  ship  belonging  to 
the  Queen  or  to  any  of  her  subjects,  to  be  there  pro- 
ceeded against  according  to  law : 
(2.)  For  this  purpose  the  consular  officer  may  order  the 
master  of  any  ship   belonging  to  any  subject  of  the 
Queen,  bound  to  the  United  Kingdom  or  to  such  British 
possession  as  is  mentioned  above,  to  receive  and  afford 
a  passage  and  subsistence  during  the  voyt^e  to   any 
offender  and  to  the  witnesses,  so  that  the  master  be  not 
required  to  receive  more  than  one  offender  for  every  one 
hundred  tons,  or  more  than  one  witness  for  every  fifty 
toris  of  the  ship's  registered  tonnt^e ;  and  the  consular 
officer  must  indorse  upon  the  agreement  of  the  ship  any 
particulars  with  respect  to  any  offenders  or  witnesses 
sent,  as  the  Board  of  Trade  may  require: 
(3.)  Every  master  must  on  the  ship's  arrival  give  the  offender 
into  the  custody  of  a  police  officer  or  constable,  who 
must  take  him  before  a  magistrate,  who  must  deal  with 
the  matter  as  in  cases  of  offences  committed  upon  the 
high  seas. 
The  same  section  provides,  that  masters  who  refuse  to  con- 
vey offenders  or  witnesses  in  the  manner  above  mentioned,  shall 
be  liable  to  a  penalty  not  exceeding  fifty  pounds ;  and  the  ex- 
penses of  imprisoning  the  offender  and  conveying  him  and  the 
witnesses,  are  to  be  treated  as  part  of  the  costs  of  the  prosecu- 
tion, and  paid  as  costs  incurred  on  account  of  distressed  sea- 
faring British  subjects  (A). 

The  general  rights  of  the  crew  are  correlative  to  their  duties,  rights  op 
Their  obedience  and  skill  entitle  them  to  remuneration  and  pro-  ^"^  crew. 
tection,  to  humane,  just  and  consistent  treatment,  to  proper  food, 
if^procurable,  and  to  care  in  the  event  of  sickness  (i). 

(h)  The  M.  S.  Act,  1854,  also  pro-  evidence  depositions  taken  in  the  United 

Tide*,  that  when  any  dearh  happens  on  Kingdom,  and   tendered  in    evidence 

board  any  foreign  going  ship,  the  cause  there. 

of  it  must  be  inquired  into  by  the  ship-  (i)  See  Limland  v.  Stephens,  3  Esp. 

ping  master,  on  the  arrival  of  the  ship  269  ;   The  CastUia,  1  Hagg.  59.     By  the 

at  the  port  of  discharge ;  and,  subject  American  law  a  curious  right  is  given 

to  certain  limitations,  the  depositions  of  to  the  mate  and  majority  of  the  crew  to 

witnesses  who  cannot  be  fuund  are  made  stop  the  ship  after  the  voyage  has  begun, 

evidence  in  all  legal  proceedings.     See  but  before  the  land  is  left,  if  they  deem 

sects.  269,   270.     This  last- mentioned  her  unsafe  or  not  duly  provided,  and  to 

provision  does  not  render  admissible  in  cause  her  to  be  examined  and  repaired. 
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In  addition  to  these  ri^ts,  which  existed  at  common  law, 
provisions  have  been  made  by  the  legislature  on  numerous 
occasions  for  the  encouragement  and  protection  of  merchant 
seamen.  Some  regulations  in  this  respect  were  introduced  by 
early  statutes  (7),  but  the  greater  part  of  the  existing  system  is 
of  mpdem  date. 

The  laws  relating  to  merchant  seamen  were  amended  and 
consolidated,  and  provisions  were  made  for  the  establishment  of 
a  general  register  of  all  the  men  engaged  in  the  merchant  ser- 
vice by  the  6  &  6  Will  4,  c.  19.  At  a  later  period,  several 
acts  were  from  time  to  time  passed  for  the  protection  of  mer- 
chant seamen  and  the  regulation  of  the  merchant  navy.  The 
more  important  of  these  statutes  were  the  General  Merchant 
Seamen's  Act  (7  &  8  Vict.  c.  112);  the  Seamen's  Protection 
Act  (8  &  9  Vict.  c.  116) ;  and  the  MercantUe  Marine  Act,  1850 
(13  &  14  Vict.  c.  93). 


The  Mer- 
chant Ship* 
PINO  Act, 
1854. 


All  these  acts  are  now  however  repealed,  and  the  law  relating 
to  this  subject  has  been  consolidated,  and  is  now  to  be  found  in 
the  Merchant  Shipping  Act,  1864  (A),  instead  of  being  scattered 
over  several  distinct  enactments. 

It  will  be  convenient  to  mention  in  the  first  instance  the  sys- 
tem of  protection  and  regulation  established  by  this  act,  reserv- 
ing for  a  later  part  of  this  Chapter  the  consideration  of  its  pro- 
visions with  respect  to  wages. 


Registration.  The  recent  statutes  have  greatly  simplified  the  law  with  re- 
spect to  the  registration  of  seamen ;  and  have  abolished  the 
system  of  register  tickets  which  was  established  by  the  earlier 
acts,  and  which  was  not  found  to  work  well  in  practice  (/). 


if  necessary,  at  the  nearest  or  most  con- 
venient port.  If  the  complaint  appears 
to  have  been  without  foundation,  the 
expenses  and  reasonable  damages  are  to 
be  deducted  from  the  wages  of  the 
crew.  3  Kent  Comm.  177.  The  law 
of  England  does  not  imply  from  the  re- 
lation of  shipowner  and  seaman  any 
wairanty  that  the  ship  is  seaworthy, 
Couch  V.  Steel,  3  E.  &  B.  402. 

{J)  See  the  2  Geo.  2,  c.  36,  and  the 
31  Geo.  3,  c.  39.  By  the  9  Geo.  4,  c. 
31,  s.  26,  it  is  an  indictable  offence  to 
hinder  or  to  attempt  by  violence  to  deter 
any  seaman  from  working  at  his  lawful 
business. 

{k)  See  the  M.  S.  Act,  1854,  and  the 


Merchant  Shipping  Repeal  Act,  17  & 
18  Vict.  c.  120. 

(/)  The  regulations  of  the  earlier 
acts,  with  respect  to  register  tickets, 
were  numerous  and  intricate.  A  form 
of  ticket  issued  by  the  Board  of  Trade, 
and  containing  a  description  of  the 
bearer,  and  stating  his  age  and  place  of 
birth.was  in  use.  Each  ticket  was  marked 
with  a  number,  and  no  two  tickets  were 
ever  allowed  to  be  outstanding  at  the 
same  time,  bearing  the  same  number. 
Lists  of  cancelled  tickets  were  from 
time  to  time  published,  and  these  lists 
had,  before  this  system  was  abolished, 
already  extended  to  a  considerable 
length.    Special  provisions  were  also 
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The  provisions  of  the  Merchant  Shipping  Act,  1864,  as  to  the 
registration  of  seamen,  are  as  follows : — 

A  general  register  and  record  office  of  seamen  is  established 
by  the  act,  in  the  port  of  London,  and  is  placed  under  the 
control  of  the  Board  of  Trade,  which  has  power  to  direct 
the  business  at  any  of  the  outports  to  be  transacted  at  the 
shipping  office,  or  with  the  consent  of  the  custom  house 
authorities,  at  the  custom  house  of  the  port,  and  may  ap- 
point the  shipping  master,  or  some  officpr  of  the  customs, 
to  conduct  the  same  (m). 

The  registrar  of  seamen  is  bound  to  keep  a  register  of  all 
persons  who  serve  in  ships  subject  to  the  provisions  of  the 
statute  (n). 

We  have  already  seen  (o)  that  the  masters  of  all  foreign  going  Lists  of  the 
ships,  the  crews  of  which  are  discharged  in  the  United  King-  ^^^' 
dom,  and  the  masters  of  all  home  trade  ships  are  bound  to 
make  out  lists  of  the  crew,  containing  particulars  as  to  any 
members  of  it  that  have  been  hurt  during  the  voyage,  and  as  to 
the  wages  and  property  of  deceased  seamen,  and  to  deliver 
them  to  the  shipping  masters,  in  the  case  of  foreign  going  ships, 
within  forty-eight  hours  after  the  shi],'s  arrival  at  her  final  port 
of  destination  in  the  United  Kingdom,  or  upon  the  discharge  of 
the  crew,  and  in  the  case  of  home  trade  ships,  within  fixed 
half-yearly  periods  (p). 

Under  the  Merchant  Shipping  Act,  1854,  provision  is  made 
for  the  establishing  of  local  marine  boards  (y),  which  are  to  carry 

made  to  prevent  fraud,  and  the  persona-  which  the  ship  belonged  ;  ib,  sect  276. 

tion  of  one  seaman  by  another.   See  the  The  documents  delivered  or  transmitted 

7  &  8  Vict.  c.  112.    It  is  obvious  that  to  the  shipping  masters,  or  officers  of 

elaborate  machinery  of  this  description  customs  under  the  act,  are  forwarded 

was  very  ill  adapted  to  the  habiu  and  ultimately  to  the  Registrar- General  of 

needs  of  the  class  of  men  to  which  it  Seamen,  and  are  open  to  public  inspec- 

was  applied.  tion;   t6.  sect.  277.    The  provisions  of 

(m)  M.  S.  Act,  1854,  s.  271.  the  M.  S.  Act,  1854,  as  to  the  transmis- 

(r)  Ib,  8.  272.  The  agreements,  lists,  sion  of  lists  of  the  crew,  extend  to  iish- 

aod  other  papers  transmitted    to  the  ing-vessels,  even  if  employed  exclusively 

registrar,  under  the  provisions  of  the  on  the  coasts  of  the  United  Kingdom, 

statute,  furnish  the  necessary  informa-  and    to    pleasure    yachts,    and    ships 

tion  for  this  purpose.  belonging  to  the  Trinity  House,  the 

(•)  Jnle,  p.  99.  Commissioners  of  Northern  Lighthouses, 

ip)  M.  S.  Act,  1854,  ss.  109,  273^  and  to  the  Corporation  of  the  Port  of 

275.    Where  any  ship  is  lost  or  aban-  Dublin ;  see  sect  109. 

doned,  or  loses  the  character  of  a  foreign  (q)  These  were  first  established  by 

going  or  home  trade  ship,  by  reason  of  13  &  14  Vict.  c.  93,  which  is  repealed 

transfer  of  ownership  or  change  of  em-  by  the  Merchant  Shipping  Repeal  Act, 

ployment,  the  lists  are  to  be  sent  home  1854. 
to  the  shipping  master,  at  the  port  to 
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into  exeqution  the  provisions  of  the  statute,  and  of  shipping 
offices  for  the  regulation  of  the  hiring  of  seamen.  Before  we 
consider  the  protection  afforded  to  seamen  by  these  shipping 
offices,  it  will  be  convenient  to  mention  the  provisions  of  the 
statute  as  to  the  local  marine  boards,  which  possess,  as  we  shall 
see,  the  power  of  establishing  these  oflSces. 

Local  Marine        It  is  provided  by  sect.  110  of  the  Merchant  Shipping  Act, 

Boards.  1854,  that  the  local  marine  boards  are  to  exist  at  those  sea  ports 

of  the  United  Kingdom  at  which  they  had  been  established 

under  the  acts  formerly  in  force,  and  at  such  other  places  as 

the  Board  of  Trade  shall  appoint  (r). 

The  constitution  of  these  boards  is  as  follows : — 
The  mayor  or  provost  and  the  stipendiary  magistrate  or  such 
of  the  mayors  or  provosts  and  stipendiary  magistrates  of  the 
place  (if  more  than  one)  as  the  Board  of  Trade  may  appoint,  are 
members  ex  officio.  The  Board  of  Trade  is  empowered  to  ap- 
point four  members  from  persons  residing  or  having  places  of 
business  at  the  port  or  within  seven  miles  of  it ;  and  the  owners 
of  foreign  going  ships  and  of  home  trade  passenger  ships  regis- 
tered at  the  port  may  elect  six  members.  The  elections  took 
place  first  on  the  twenty-fifth  day  of  January,  one  thousand  eight 
hundred  and  fifty-seven,  and  must  now  take  place  on  the  twenty- 
fifth  day  of  January  in  every  third  succeeding  year,  and  the 
appointments  must  take  place  within  one  month  after  the  elec- 
tions. The  functions  of  the  existing  boards  cease  on  the  con- 
stitution of  the  new  boards.  Any  vacancy  caused  in  the 
intervals  between  the  general  elections  and  appointments  by 
death,  resignation,  disqualification  or  otherwise,  must  be  filled 
up  within  one  month  after  it  occurs ;  and  every  person  elected 
or  appointed  on  such  a  vacancy  continues  a  member  until  the 
next  constitution  of  a  new  board.  The  mayor  or  provost  is 
authorized  to  fix  the  place  and  mode  of  conducting  the  elec- 
tions, and  also,  on  occasional  vacancies,  the  day  of  election,  and 
he  must  give  at  least  ten  days'  notice  of  it.  Lastly,  the  Board 
of  Trade  has  power  to  decide  any  questions  concerning  the 
elections. 

Sect.  Ill  provides,  that  the  owners  of  foreign  going  ships, 

(r)  Boards  had  been  established  at  As  to  the  duties  of  marine  boards  with 

London, Liverpool,  BristoI,HuU,ShieIds,  respect  to  masters  and  mates,  see  on/e, 

Leitb,  Glasgow,  Dublin,  Cork,  and  other  p.  78. 
ports,  under  the  13  &  14  Vict.  o.  93. 
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and  of  home  trade  passenger  ships  registered  at  the  sea  port  are 
aititled  to  vote  at  the  election  of  members  of  these  boards* 
Every  r^stered  owner  of  not  less  than  two  hundred  and  fifty 
tons  in  the  whole  of  such  shipping  has,  at  every  election,  one 
vote  for  each  member  for  every  two  hundred  and  fifty  tons 
owned  by  him,  so  that  his  votes  for  any  one  member  do  not  ex-* 
ceed  ten.     The  statute  lays  down  the  following  rules  for  the 
purpose  of  ascertaining  the  qualification  of  the  electors.     In 
the  case  of  a  ship  registered  in  the  *name  of  one  jierson,  he  is 
to  be  deemed  to  be  the  owner,  and  in  the  case  of  a  ship  re- 
gistered in  distinct  and  several  shares  in  the  names  of  more 
persons  than  one,  the  tonnage  is  to  be  apportioned  among  the 
owners,  as  nearly  as  may  be,  in  proportion  to  their  respective 
shares,  and  each  of  them  is  to  be  deemed  to  be  the  owner  of 
the  tonnage  so  apportioned  to  him ;  and  in  the  case  of  a  ship  or 
shares  of  a  ship  registered  jointly  without  severance  of  interest, 
in  the  names  of  more  persons  than  one,  the  tonnage  is  (if  suffi- 
cient, either  alone  or  together  with  other  tonnage  owned  by  the 
joint  owners,  to  give  a  qualification  to  each  of  them)  to  be  ap- 
portioned equally  between  the  joint  owners,  and  each  of  them  is 
to  be  deemed  to  be  the  owner  of  the  equal  share  apportioned  to 
him;  but  if  the  tonnage  is  not  so  sufficient,  the  whole  of  it  is  to 
be  deemed  to  be  owned  by  such  of  the  joint  owners  resident  or 
having  a  place  of  business  at  the  port  or  within  seven  miles 
thereof  as  is  first  named  on  the  register.     In  making  this  appor- 
tionment, any  portion  may  be  struck  off  so  as  to  obtain  a  divisible 
amount ;  and  the  whole  amount  of  tonnage  owned  by  each  per- 
son, whether  in  ships  or  shares  of  or  interests  in  ships,  must  be 
added  together,  and  if  sufficient,  it  constitutes  his  qualification. 
By  sect  112,  the  Collectors  or  Comptrollers  of  Customs,  with 
the  assistance  of  the  Registrar-General  of  Seamen,  are  bound  to 
make  out  every  three  years  lists  of  the  persons  entitled  to  vote 
at  the  boards.     These  lists  are,  by  sects.  113  and  114,  to  be 
revised  in  every  third  year  by  two  justices  nominated  by  the 
mayor  or  provost,  who  are  to  be  assisted  by  the  production  to 
them  by  the  Collector  or  Comptroller  of  Customs  of  the  books 
containing  the  register  of  the  ships  registered  at  the  sea  port, 
together  with  any  certified  extracts  or  returns  from  the  books  of 
the  Registrar-General  of  Seamen  which  may  be  necessary. 

By  sect.  115,  the  expenses  of  making,  printing  and  revising 
these  lists  must  be  certified  by  the  justices ;  and  these  expenses 
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and  the  expenses  of  elections  may  be  allowed  and  paid  by  the 
Board  of  Trade. 

By  sects.  116  and  117,  every  person  whose  name  appears  in 
the  revised  list  of  voters  is  qualified  to  rote  at  the  election  of 
members  of  the  local  marine  board ;  and  all  persons  qualified 
to  vote  and  continuing  to  be  owners  of  the  requisite  amount  of 
tonnage  (and  such  persons  only)  are  qualified  to  be  elected  and 
to  act  as  members  of  the  board. 

The  boards  are  bound  By  sect  119  to  keep  minutes  of  their 
proceedings  and  to  make  returns  if  required,  to  the  Board  of 
Trade;  their  acts  are  not  invalidated  by  irregularities  in  the 
elections,  or  by  irregularities  and  errors  in  the  lists  of  voters,  or 
by  reason  of  the  want  of  qualification  of  their  members  (s.  118); 
and  the  Board  of  Trade  has,  by  sects.  120  and  121,  a  discre- 
tionary power  of  interference  with  and  control  over  the  acts  and 
appointments  of  the  boards. 

Shipping  The  provisions  of  the  Merchant  Shipping  Act,  1854,  as  to 

^^  shipping  offices,  are  as  follows  (s) : — 

By  sect.  122,  in  all  sea  ports  in  the  United  Kingdom  in  which 
there  is  a  local  marine  board,  the  board  is  bound  to  establish  a 
shipping  office  or  shipping  offices,  and  may  for  that  purpose, 
subject  to  the  provisions  of  the  act,  procure  the  requisite  pre- 
mises, and  appoint,  and  from  time  to  time  remove  and  reappoint 
the  superintendents  of  these  offices,  who  are  called  shipping  mas- 
ters, with  any  necessary  deputies,  clerks  and  servants.  The 
board  may  also  regulate  the  mode  of  conducting  business  at 
these  offices,  and  it  has,  subject  to  the  powers  of  the  Board  of 
Trade,  a  complete  control  over  the  same.  Acts  done  before 
duly  appointed  deputies  are  as  valid  as  if  done  before  a  shipping 
master  (0. 

By  sect  123,  the  sanction  of  the  Board  of  Trade  is  necessary 
so  far  as  regards  the  number  of  shipping  masters,  and  the 
amount  of  their  salaries  and  wages  and  other  expenses.  The 
Board  of  Trade  has  the  immediate  control  of  the  shipping 
offices,  so  far  as  regards  the  receipt  and  payment  of  money  at 
them.     All  shippmg  masters  and  their  deputies,  clerks  and  ser- 

(«)  These  offices  were  first  established  apply  to  aU  sea  going   British  ships, 

by  13  &  14  Vict,  c  93.  wherever  registered,  and  to  the  owners, 

(t)  The  provisions  of  the  act  with  masters,  and  crew  of  these  ships;  see 

reference  to  the  shipping  and  discharge  M.  S.  Act,  1854,  s.  109. 
of   seamen  in  the    United    Kingdom, 
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vants  musty  before  entering  upon  their  duties  give  such  security 
as  the  Board  of  Trade  may  require;  and  if  in  any  case  the 
Board  of  Trade  has  reason  to  believe  that  any  shipping  master, 
deputy,  clerk  or  servant  does  not  properly  discharge  his  duties, 
it  may  cause  the  case  to  be  investigated,  and  may  remove  him 
fipom  his  oflSce,  and  appoint  another  person  in  his  place. 

The  duties  of  the  shipping  masters  relate  chiefly  to  the  fol-  Shipping  mas- 
lowing  matters : — By  the  Merchant  Shipping  Act,  1864,  sect.  *®^ 
124,  they  are  required  to  afford  facilities  for  engaging  seamen 
by  keeping  registries  of  their  names  and  characters,  to  superin- 
tend and  fitciUtate  the  engagement  and  discharge  of  seamen,  the 
making  of  apprenticeships,  and  to  provide  means  for  securing 
tbe  presence  on  board  at  the  proper  times  of  the  men  who  are 


These  officers,  whose  duties  are  of  an  important  character,  are 
remonerated  according  to  a  scale  of  fees  fixed  by  the  statute. 

By  sect.  125,  they  may  refuse  to  proceed  with  any  engage- 
ments or  discharges  unless  their  fees  are  first  paid  (w) ;  and  by 
sect  126,  owners  or  masters,  who  are  bound  to  pay  these  fees 
in  the  first  instance,  may  reimburse  themselves  in  part  by  re- 
taining from  the  wages  of  all  persons  (except  apprentices)  sums 
of  money  not  exceeding  certain  sums  fixed  by  the  act  (v).  It 
is  however  provided  by  sect.  126,  that  if  the  sum  which  the 
owner  is  entitled  to  deduct  exceeds  in  any  case  the  amount  of 
tbe  fee,  the  excess  must  be  paid  by  him  to  the  shipping  master, 
in  addition  to  the  fee. 

By  sect.  128,  at  places  where  a  sepai-ate  shipping  office  is 
established,  the  Board  of  Trade  may,  with  the  consent  of  the 
Commissioners  of  Customs,  cause  the  business  of  a  shipping 
office  to  be  conducted  at  the  Custom  House,  under  an  officer  of 
customs;  the  Board  may,  by  sect.  129,  also  appoint  any  super- 
intendent or  other  person  connected  with  any  sailors'  home  in 
the  port  of  London  to  act  as  a  shipping  master  under  the  act. 
In  the  last-mentioned  case,  the  shipping  master  is  responsible 
directly  to  the  Board  of  Trade,  and  not  to  the  local  marine 
board  of  the  port. 

Sect  130  vests  in  the  Board  of  Trade  a  dispensing  power, 
with  respect  to  transactions  which  the  act  requires  to  take  place 

(«)  See,  as  to  these  fees,  Table  P.,  pott^  Appendix,  p.  clvii. 
(r)  See  Table  Q.,  post^  Appendix,  p.  cWii. 
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before  a  shipping  master.  It  also  enables  the  Board  to  dispense 
from  time  to  time  with  the  transaction  before  a  shipping  mas- 
ter or  in  a  shipping  office  of  any  matters  required  by  the  act  to 
be  so  transacted. 

The  powers  and  duties  of  the  shipping  masters,  with  reference 
to  the  discharge  of  seamen  and  settlement  of  claims  for  wages, 
which  are  defined  by  sects.  170 — 176  of  the  act,  will  be  men- 
tioned in  a  later  part  of  this  Chapter. 

Statutory  The  Merchant  Shipping  Act,  1864,  also  contains  several  very 

poR^pROTEc-     beneficial  regulations  for  the  protection  of  seamen  fi-om  impo- 
TioN  OP  8EA-    sition  and  injustice,  both  when  they  are  about  tp  engage  for  any 
voyage,  and  when  they  are  in  lodgings  on  shore. 

Hiring  of  sea-  By  sect.  146,  the  Board  of  Trade  may  grant  licences  to  enable 
persons  to  engage  or  supply  seamen  or  apprentices  for  merchant 
ships  in  the  United  Kingdom.  These  licences  are  granted  upon 
such  terms  and  are  revocable  upon  such  conditions  as  the  Board 
thinks  proper  (w). 

By  sect.  147,  if  any  person,  not  being  the  owner,  master,  or 
mate  of  the  ship,  or  a  person  bona  fide  the  servant  and  in  the  con- 
stant employment  of  the  owner,  or  a  shipping  master,  engages 
or  supplies  any  seaman  or  apprentice  to  be  entered  on  board  any 
ship  in  the  United  Kingdom,  he  is  liable  to  a  penalty  not  exceed- 
ing twenty  pounds.  A  similar  penalty  is  incurred,  in  addition 
to  the  forfeiture  of  the  licence  (in  case  the  offence  is  committed 
by  any  licensed  person)  by  the  employment  for  this  purpose  of 
any  person  who  is  not  entitled  to  act  in  the  engaging  or  supply- 
ing of  seamen  under  the  statute ;  and  by  the  knowingly  receiv- 
ing or  accepting  to  be.  entered  on  board  of  any  ship  any  seaman 
or  apprentice  who  has  been  engaged  or  supplied  contrary  to  the 
provisions  of  the  act. 

By  sect.  148,  any  person  who  demands  or  receives  either 
directly  or  indirectly  from  any  seaman  or  apprentice,  or  from  any 
person  seeking  employment  as  a  seaman  or  apprentice,  or  fi'om 
any  one  on  his  behalf,  any  remuneration  whatever  for  providing 
him  with  employment  other  than  the  fees  authorized  by  the 
statute,  is  made  liable  to  a  penalty  not  exceeding  five  pounds. 

(fo)  The  provisions  of  the  M.  S.  Act,      to  all  sea  going  British  ships,  wherever 
1854,  as  to  the  shipping  and  discharge      registered ;  see  sect.  109. 
of  seamen  in  the  United  Kingdom,  apply 
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By  sect.  234,  no  debt  exceeding  five  shillings  incurred  by  any 
seaman  after  he  has  engaged  to  serve  is  recoverable,  until  the 
service  agreed  for  is  concluded  (ar). 

By  sect.  235  of  this  act,  any  person  who  demands  or  receives  Overcharges 
from  any  seaman  or  apprentice  payment  in  respect  of  his  board  jj^userafc. 
or  lodging  in  the  house  of  such  person  for  a  longer  period  than 
the  actual  residing  or  boarding  in  it,  is  liable  to  a  penalty  not 
exceeding  ten  pounds ;  and  by  sect.  236,  if  any  one  receives  or 
takes  possession  of  the  money,  documents  or  effects  of  any 
seaman  or  apprentice,  and  does  not  return  them,  or  pay  their 
value,  when  required  by  the  seaman  or  apprentice,  subject  to 
the  deduction  of  any  debt  justly  due,  or  absconds  with  them,  he 
is  liable  to  a  penalty  not  exceeding  ten  pounds;  and  two  justices 
may  direct  the  amount  or  value  of  what  is  detained,  subject  to 
such  deduction,  to  be  paid  to  the  seaman. 

With  the  view  of  preventing  improper  interference  with  sea- 
men on  the  termination  of  a  voyage,  it  is  provided  by  sect.  237 
of  the  Merchant  Shipping  Act,  1854,  that  any  one,  not  being  in 
the  Queen's  service,  or  duly  authorized  by  law  for  the  purpose, 
who  goes  on  board  a  ship  about  to  arrive  in  dock,  or  at  the 
place  of  her  discharge,  without  the  permission  of  the  master, 
may  be  taken  into  custody  by  the  master  or  person  in  charge 
of  the  ship,  and  sent  before  a  magistrate  ;  and  he  is  liable  also 
to  a  penalty  not  exceeding  twenty  pounds.  A  penalty  not  ex- 
ceeding five  pounds  is  also  imposed  by  sect.  238,  on  any  one 
who,  on  board  a  ship  within  twenty-four  hours  after  her  arrival 
in  a  port  of  the  United  Kingdom  solicits  any  seaman  to  become 
a  lodger  at  the  house  of  any  person  letting  lodgings  for  hire,  or 
who  takes  out  of  the  ship  any  effects  of  any  seaman  except  under 
his  personal  direction  and  with  the  master's  permission  (y). 

We  will  now  consider  a  very  important  portion  of  the  system 
established  for  the  protection  of  the  crew  by  the  Merchant 
Shipping  Act,  1854;  namely,  its  provisions  as  to  the  agreements 
with  seamen. 

The  regulations  of  the  statute  on  this  subject  are  in  many  re-  Agreements. 

(i)  This  section  does  not  extend  to  invalid ;  ib.  s.  233. 
apprentices.      See    the    interpretation  (y)  Provisions,  in  some  respects  si- 
clause,  s.  2.     Sales  of  and  charges  on  milar,  were  contained  in   the  8  &  9 
the  wages  and  salvage  of  seamen  and  Vict  c.  116. 
ippreotices   made  in   anticipation  are 

k2 
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spectfl  similar  to  those  which  were  contained  in  the  earlier 
acts  {z)j  and  are  as  follows : — 

By  sect.  149,  the  masters  of  all  ships  (except  ships  of  less  than 
eighty  tons  registered  tonnage,  exclusively  employed  in  trading 
between  different  ports  on  the  coasts  of  the  United  Kingdom) 
are  bound  to  enter  into  an  agreement  with  every  seaman  (a) 
whom  they  carry  to  sea  from  any  port  in  the  United  Kingdom 
as  one  of  the  crew.  This  agreement  must  be  in  a  form 
sanctioned  by  the  Board  of  Trade,  must  be  dated  at  the  time 
of  the  first  signature  of  it,  and  must  be  signed  by  the  master 
before  any  seaman  signs  it. 

The  agreement  must  also  contain  amongst  its  terms  the  fol- 
lowing particulars : — 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the 

intended  voyage  or  engagement  (6) : 
(2.)  The  number  and  description  of  the  crew,  specifying  how 

many  are  engaged  as  sailors : 
(3.)  The  time  at  which  each  seaman  is  to  be  on  board,  or  to 

begin  work : 
(4.)  The  capacity  in  which  each  seaman  is  to  serve  ; 
(5.)  The  amount  of  wages  which  each  seaman  is  to  receive : 
(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to 

each  seaman : 
(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines, 
short  allowance  of  provisions,  or  other  lawful  punishments 
for  misconduct,  which  have  been  sanctioned  by  the  Board 
of  Trade  as  regulations  proper  to  be  adopted,  and  which 
the  parties  may  s^ee  to  adopt  (c). 

{%)  See  the  8  &  9  Vict.  c.  116,  and  for  what  voyage  the  seaman  had  con- 

the  Mercantile  Marine  Act,  1850,  13  &  tracted.     The   George  Home,   1    Hagg. 

14  Vict.  c.  93.  870 ;  The  Minerva,  ib,  54. 

(a)  This  word  includes  every  person  (c)  The  effect  of  one  of  the  earlier 
(except  masters,  pilots,  and  apprentices  acts,  the  2  Geo.  2,  c.  36,  was  to  render 
duly  indentured  and  registered)  em-  invalid  agreements  for  wages  not  in 
ployed  or  engaged  in  any  capacity  on  writing.  White  v.  Wilson^  2  B.  &  P.  116; 
hoirA  any  ship.  See  the  M.  S.  Act,  EUworth  t.  Woolmore,  5  Esp.  84.  The 
1854,8.2.  If  any  seaman,  on  or  before  later  acts,  however,  are  differently 
being  engaged,  wilfully  and  fraudulently  worded,  and  now,  although  a  penalty  is 
makes  a  false  statement  of  the  name  of  incurred  if  the  agreement  is  not  in 
his  last  ship,  or  of  his  own  name,  he  is  writing,  a  verbal  agreement  would  pro- 
liable  to  a  penalty  not  exceeding  51^  bably  be  binding.  Where  a  written 
which  may  be  deducted  from  his  wages.  agreement  exists,  the  ordinary  rule 
lb.  8.  255.  applies,  that  it  must  be  taken  to  repre- 

(b)  See  the  decisions  on  the  31  Geo.  sent  the  final  contract  between  the 
8,  c  89,  as  to  the  sufficiency  of  the  parties ;  and  terms  which  are  verbaJly 
description  of  the  voyage.  That  act  agreed  upon  before,  or  at  the  time  of 
required  that  the  agreement  should  state  the  writing,  but  which  are  not  contained 
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Every  agreement  must  be  so  framed  as  to  admit  of  stipula- 
tions, to  be  adopted  at  the  will  of  the  master  and  seamen,  as  to 
advance  and  allotment  of  wages,  and  may  contain  any  other 
stipulations  which  are  not  contrary  to  law.  The  statute  also 
provides,  that  if  the  master  of  any  ship  belonging  to  any  British 
possession  has  an  agreement  with  his  crew  made  in  due  form 
according  to  the  law  of  the  possession  to  which  the  ship  belongs 
or  in  which  her  crew  were  engaged,  and  engt^es  single  seamen 
in  the  United  Kingdom,  such  seamen  may  sign  the  agreement 
80  made,  and  it  shall  not  be  necessary  for  them  to  sign  an  agree- 
ment in  the  form  sanctioned  by  the  Board  of  Trade  (d). 

Forms  of  agreement  have  been  sanctioned  and  issued  by  the 
Board  of  Trade  in  pursuance  of  these  provisions  (e). 

Sect.  182  of  the  Merchant  Shipping  Act,  1864,  also  provides, 
that  every  stipulation  in  any  agreement  inconsistent  with  any  of 
the  provisions  of  the  act,  or  by  which  any  seaman  consents  to 
abandon  his  right  to  wages  in  case  of  the  loss  of  the  ship,  or  to 
abandon  any  right  to  salvage,  is  to  be  wholly  inoperative  (/). 
It  is  also  provided,  by  sect.  214  of  this  act,  that  all  stipulations 
in  any  agreement  whereby  any  seaman  is  declared  to  incur  any 
forfeiture  or  loss  in  case  he  enters  into  the  navy,  are  void. 

By  the  forms  now  in  use,  the  crew  must  agree  to  conduct 
themselves  in  an  orderly,  foithful,  honest  and  sober  manner,  and 
to  be  at  all  times  diligent  in  their  respective  duties,  and  to  be 
obedient  to  the  lawful  commands  of  the  master,  or  of  any  per- 
son who  may  lawfully  succeed  him,  and  of  their  superior  officers, 
in  everything  relating  to  the  ship,  and  her  stores  and  cai^o, 
whether  on  board,  in  boats,  or  on  shore;  and  in  consideration  of 
tbis  service  the  master  must  agree  to  pay  to  the  crew  as  wages 

in  it,  are  not  binding.    Mere*  y.  Ansellj  before  the  termination  of  the  contem- 

l  Wils.  275 ;  Goes  v.  Lord  Nugent^  6  B.  plated  voyage,  quitted  with  the  consent 

&  Ad.  58 ;  The  Isabella,  2  Rob.  241.  of  the  captain  who  had  been  appointed 

(i)  As  to  what  stipulations  are  am-  b)r  the  new  owner,  it  was  held  that  he 

biguous  and  contrary  to  the  policy  of  might  recover,  against  such  new  owner, 

the  statute,  see  Fraser  ▼.  Hatton,  2  C.  wages  pro  raid.    Robins  v.  Power,  4  C. 

B.,  N.  8.  512,  a  decision  on  the  corre-  B.,  N.  S.  778. 

tpondinff  section  of  the  13  &  14  Vict.  {e)  See  forms  post.  Appendix,  pp. 

c.  93.    Where  a  change  of  ownership  ccxxx,  ccxxxii. 

in  a  British  ressel  takes  place  by  sale  (/)  This  section  also  provides  that  no 

in  this  country  while  she  b  in  a  foreign  seaman  is,  bv  any  agreement,  to  forfeit 

port,  the    contract    under    which    the  his  lien  on  tne  ship,  or  to  be  deprived 

crew  were  shipped  is  (quoad  the  new  of  any  remedy  for  the  recovery  of  his 


owner)  at  an  end.    Where  however  one  wages.    All  stipulations  as  to  the  allot- 

of  the  crew  continued  to  serve  on  board  ment  of  wages,  made  at  the  commence- 

the  vessel  at  the  request  of  an  agent  of  ment  of  the  voyage,  must  be  inserted  in 

^e  new  owner,  without  entering  into  the  agreement    See  sect.  168. 
inj  fresh  articles,  and  afterwards  and 
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the  8ums  expressed  in  the  agreement,  and  to  supply  them  with 
provisions  according  to  a  scale  which  must  be  annexed. 

These  forms  also  provide  that  any  embezzlement,  or  wilfiil 
or  negligent  destruction  of  any  part  of  the  ship's  cargo  or  stores, 
is  to  be  made  good  to  the  owner  out  of  the  wages  of  the  of-  , 
fender ;  and  that  if  any  person  enters  himself  as  qualified  for  a 
duty  which  he  proves  incompetent  to  perform,  his  wages  are  to 
be  reduced  in  proportion  to  his  incompetency ;  and  that  if  any 
member  of  the  crew  considers  himself  to  be  aggrieved  by  any 
breach  of  the  agreement  or  otherwise,  he  is  to  represent  the 
same  to  the  master  or  officer  in  charge  of  the  ship  in  a  quiet  and 
orderly  manner,  and  the  latter  must  thereupon  take  such  steps 
as  the  case  may  require. 

Blanks  are  left  in  these  forms  to  be  filled  up  with  any  other 
stipulations  to  which  the  parties  may  agree,  and  which  are  not 
contrary  to  law,  and  for  the  incorporation  in  the  agreement,  by 
reference,  of  some  regulations  for  maintaining  discipline,  com- 
prising a  scale  of  punishments  for  minor  offences  which  have 
been  sanctioned  and  published  by  the  Board  of  Trade,  in  pur- 
suance of  this  statute  (g). 

These  forms  have  been  adapted  by  slight  variations  to  the 
cases  of  home  trade  and  foreign  going  ships,  and  also  of  vessels 
engaged  in  the  northern  and  southern  whale  fisheries,  in  which 
the  seamen  are  usually  paid  by  a  share  in  the  adventure  (A). 

In  foreign  In  the  case  of  all  foreign  going  ships,  (that  is  to  say,  ships 

going  ships,  employed  in  trading  or  going  between  a  place  in  the  United 
Kingdom  and  a  place  beyond  the  coasts  of  the  United  Kingdom, 
the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and 
the  continent  of  Europe  between  the  Elbe  and  Brest  inclusive,) 
in  whatever  part  of  the  Queen's  dominions  they  may  be  regis- 
tered; the  following  rules  with  respect  to  agreements  are  laid 
down  by  the  statute.     Sect.  150  provides,  that — 

(1.)  Every  agreement  made  in  the  United  Kingdom  (except 
in  the  case  of  agreements  with  substitutes  which  are 
specially  provided  for)  must  be  signed  by  each  seaman 
in  the  presence  of  a  shipping  master : 

(g)  See  the  forms,  post.  Appendix,  Frazier,  4  Esp.  182;  Dry  v.  Boswell,  1 

pp.  ccxxxiv,  ccxxxv.  Camp.  329 ;  see  also  Pott  v.  Eytonj  S 

(h)  Arrangements  of  this  kind  do  not  C.  B.  32,  where  the  same  principle  was 

constitute  a  partnership.     Wilkinson  v.  recognized. 
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(2.)  The  shipping  master  must  cause  the  agreement  to  be 
read  over  and  explained  to  each  seaman,  or  must  other- 
wise ascertain  that  each  seaman  understands  the  same 
before  he  signs  it,  and  he  must  attestceach  signature : 
(3.)  When  the  crew  is  first  engaged  the  agreement  must  be 
signed  in  dupUcate,  and  one  part  must  be  retained  by 
the  shipping  master,  and  the  other  part  must  contain  a 
special  place  or  form  for  the  descriptions  and  signatures 
of  substitutes  or  persons  engaged  subsequently  to  the 
first  departure  of  the  ship,  and  it  must  be  delivered  to  the 
master : 
(4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen 
who  have  duly  signed  the  agreement,  and  whose  services 
are  lost  within  twenty-four  hours  of  the  ship's  putting  to 
sea  by  death,  desertion,  or  other  unforeseen  cause,  the 
engagement  must,  when  practicable,  be  made  before  a 
duly  appointed  shipping  master;  and  whenever  it  cannot 
be  so  made,  the  master  must,  before  the  ship  puts  to  sea, 
if  practicable,  and  if  not,  as  soon  afterwards  as  possible, 
cause  the  agreement  to  be  read  over  and  explained  to  the 
seamen ;  and  the  seamen  must  thereupon  sign  the  same 
in  the  presence  of  attesting  witnesses. 
By  sect.  151,  in  the  case  of  foreign  going  ships  making  voy- 
ages averaging  less  than  six  months  in  duration,  running  agree- 
ments with  the  crew  may  be  made  to  extend  over  two  or  more 
voyages,  but  they  must  not  extend  beyond  the  following  thirtieth 
of  June  or  thirty-first  of  December,  or  the  first  arrival  of  the  ship 
at  her  port  of  destination  in  the  United  Kingdom  after  such 
date,  or  the  discharge  of  cargo  consequent  upon  such  arrival ; 
and  every  person  entering  into  such  an  agreement,  whether  he 
is  engaged  upon  the  first  commencement  of  it  or  otherwise, 
must  enter  into  and  sign  it  in  the  manner  required  for  other 
foreign  going  ships ;  and  if  discharged  in  the  United  Kingdom, 
he  must  be  discharged  in  the  manner  required  for  the  discharge 
of  seamen  belonging  to  other  foreign  going  ships. 

By  sect,  152,  the  master  of  any  foreign  going  ship  for  which 
a  running  agreement  is  made  must,  upon  every  return  to  a  port 
in  the  United  Kingdom  before  the  final  termination  of  the  agree- 
ment, discharge  or  engage  before  the  shipping  master  at  this 
port  any  seaman  whom  he  is  required  by  law  to  discharge  or 
engage;  and  the  master  is  bound  upon  every  such  return  to  in- 
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dorse  on  the  agreement  a  statement  either  that  no  such  dis- 
charges or  engagements  have  been  made  or  are  intended  to  be 
made  before  the  ship  again  leaves  port,  or  that  all  such  dis- 
charges or  engagements  have  been  duly  made  as  required  by 
the  act.  The  master  is  also  bound  to  deUver  the  agreement  so 
indorsed  to  the  shipping  master.  Any  m^ter  who  wilfully 
makes  a  false  statement  in  such  indorsement  incurs  a  penalty 
not  exceeding  twenty  pounds;  and  the  shipping  master  must 
sign  an  indorsement  on  the  agreement  to  the  eflfect  that  the  pro- 
visions of  the  act  have  been  compUed  with,  and  re-deUver  it  to 
the  master  (i). 

In  home  trade  In  the  case  of  home  trade  ships  (that  is  to  say,  ships  employed 
'^*'  in  trading  or  going  within  the  following  Umits:— the  United 

Kingdom,  the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and 
Man,  and  the  continent  of  Europe  between  the  Elbe  and  Brest 
inclusive)  the  statute  contains  the  following  provisions  on  this 
subject : — 

By  sect.  155,  crews  or  single  seamen  may,  if  the  master  thinks 
fit,  be  engaged  before  a  shipping  master  in  the  manner  directed 
by  the  act  with  respect  to  foreign  going  ships ;  and  in  every  case 
in  which  the  engagement  is  not  so  made,  the  master  must,  before 
the  ship  puts  to  sea,  if  practicable,  and  if  not,  as  soon  after  as 
possible,  cause  the  agreement  to  be  read  over  and  explained  to 
each  seaman,  and  the  seaman  must  thereupon  sign  it  in  the 
presence  of  an  attesting  witness. 

By  sect.  166,  where  several  home  trade  ships  belong  to  the 
same  owner,  the  agreement  with  the  seamen  may  be  made  by 
the  owner  instead  of  by  the  master,  and  the  seamen  may  be  en- 
gaged to  serve  in  any  two  or  more  of  the  ships,  if  the  names  of 
the  ships  and  nature  of  the  service  are  specified  in  the  agree- 
ment; subject,  however,  to  this  exception,  all  the  provisions  of 
the  act,  as  to  ordinary  agreements  for  home  trade  ships,  are 
applicable  to  agreements  made  in  the  manner  last  mentioned. 

In  the  case  of  home  trade  ships  of  more  than  eighty  tons 
burthen,  it  is  provided  by  sect.  162,  that  no  agreement  may  ex- 

(«)  In  cases  in  which  running  agree-  the  expiration  of  the  agreement,  as  the 

ments  are  made,  the  duplicate  agree-  Board  of  Trade  may  direct.   M.  S.  Act, 

ment  retained  by  the  shipping  master  1854,  s.  153.    See  also  sect.  154,  as  to 

upon  the  first  engagement  of  the  crew  the  mode  of  determining  die  fees  to  be 

must  be  either  transmitted  to  the  Re-  paid  on  the  engagement  and  discharge 

gistrar-General  of  Seamen  immediately,  of  seamen  belonging  to  ships  whidi 

or  be  kept  by  the  shipping  master  until  have  running  agreements. 
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tend  beyond  the  next  following  30th  of  June,  or  31  Bt  of  Decem- 
ber,  or  the  first  arrival  of  the  ship  at  her  final  port  of  destination 
in  the  United  Kingdom  after  that  date,  or  the  discharge  of  the 
crew  consequent  thereon. 

If  these  provisions  as  to  agreements  are  disregarded,  the 
master,  and  in  the  case  of  home  trade  ships  the  owner  also,  is 
liable  to  penalties  (J). 

Sect.  159  of  the  act  enacts,  that  whenever  seamen  are  engaged 
in  any  British  possession  for  a  ship  registered  in  the  United 
Kingdom,  or  belonging  to  any  other  British  possession,  they 
must  be  engaged  before  the  shipping  master  or  other  officer 
appointed  for  the  purpose  of  shipping  seamen,  if  there  be  such 
an  officer ;  and  if  not,  before  an  officer  of  customs.  The  pro- 
visions of  the  act  as  to  engagements  in  the  United  Kingdom  are 
applicable  to  these  engagements.  By  sect.  159,  the  shipping 
master  or  other  officer  must  indorse  on  the  agreement  an  attesta- 
tion, showing  that  it  has  been  signed  in  his  presence,  and  made 
as  required  by  the  act,  and  if  such  an  attestation  is  not  made 
the  burthen  of  proving  that  the  seamen  were  duly  engaged  is 
thrown  on  the  master.  The  statute  also  provides  by  sect.  160, 
that  whenever  seamen  are  engaged  for  British  ships  at  any  place 
out  of  the  Queen's  dominions,  the  engagement  must  be  made 
before  the  British  consular  officer  of  the  place,  and  his  sanction 
must  be  obtained  before  the  seamen  are  carried  to  sea.  In  these 
cases  also  the  statute  requires  that  the  agreements  shall  be 
entered  into  and  attested  in  a  manner  similar  to  that  already 
mentioned  with  respect  to  engagements  in  the  colonies. 

The  rules  laid  down  in  the  statute  as  to  the  production  of  the 
agreements  by  the  master  to  the  shipping  or  consular  officers  in 
the  case  of  foreign  going  and  home  trade  ships  have  been 
aheady  mentioned  {k). 

The   following  important  provisions   are   contained   in  the  Effect  of  alte- 
statute  with  reference  to  alterations  in  the  agreements : —  a^emente!  ^^ 

By  sect  163,  every  erasure,  interlineation  or  alteration  in  any 
agreement  (except  additions  made  for  shipping  substitutes  or 
persons  engaged  subsequently  to  the  first  departure  of  the  ship) 
is  wholly  inoperative,  unless  proved  to  have  been  made  with  the 
consent  of  all  the  persons  interested  in  it  by  the  written  attesta- 

U)  M.  S.  Act,  1854,  8. 157.  (Ar)  Ante,  p.  86.    M.  S.  Act,  1854,  ss. 

161,  162. 
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tion  (if  made  in  the  Queen's  dominions)  of  some  shipping  master, 
justice,  officer  of  customs,  or  other  public  functionary,  or  (if 
made  out  of  the  Queen's  dominions)  of  a  British  consular 
officer,  or,  where  there  is  no  such  officer,  of  two  respectable 
British  merchants. 

By  sect.  164,  every  person  who  fraudulently  alters,  assists  in 
fraudulently  altering,  or  procures  to  be  fraudulently  altered,  or 
makes,  or  assists  in  making,  or  procures  to  be  made,  any  false 
entry  in,  or  delivers,  assists  in  delivering,  or  procures  to  be  de- 
livered, a  false  copy  of  any  agreement,  is  to  be  deemed  guilty  of 
a  misdemeanor. 

By  sect.  165,  seamen  may  bring  forward  evidence  to  prove 
the  contents  of  any  s^eement,  or  otherwise  to  support  their 
case,  without  producing  or  giving  notice  to  produce  the  agree- 
ment or  any  copy  of  it;  and  by  sect.  166,  the  master  is  bound 
at  the  commencement  of  any  voyage  or  engagement  to  cause  a 
legible  copy  of  the  agreement  (omitting  the  signatures)  to  be 
placed  on  board  so  as  to  be  accessible  to  the  crew. 


Discharge  be- 
fore the  com- 
mencement of 
the  voyage. 


It  is  also  provided  by  sect.  167  of  this  act,  that  any  seaman 
who  has  signed  an  agreement  and  is  afterwards  discharged  be- 
fore the  voyage  commences,  or  one  month's  wages  are  earned, 
is  entitled  (if  the  discharge  was  without  his  consent,  and  without 
fault  on  his  part  justifying  it)  to  receive  from  the  master  or 
owner,  in  addition  to  any  wages  earned,  due  compensation  for 
the  damage  thereby  caused  to  him,  not  exceeding,  however,  one 
month's  wages ;  and  this  compensation  may  be  recovered  as  if 
it  were  wages  duly  earned. 


Protection 
against  aban- 
donment 
abroad. 


The  statute  also  contains,  in  sect.  205,  provisions  for  the  pur- 
pose of  protecting  seamen  from  being  wrongfully  discharged  or 
lefl  behind  abroad.  Thus,  it  is  provided  that  whenever  any 
British  ship  is  transferred  or  disposed  of  at  any  place  out  of  the 
Queen's  dominions,,  and  any  seaman  or  apprentice  belonging 
thereto  does  not,  in  the  presence  of  some  British  consular  officer, 
or,  if  there  is  no  such  consular  officer  there,  in  the  presence  of 
one  or  more  respectable  British  merchants  residing  at  the  place, 
and  not  interested  in  the  ship,  signify  his  consent  in  writing  to 
complete  the  voyage,  and  also,  whenever  the  service  of  any 
seaman  or  apprentice  belonging  to  any  British  ship  terminates 
at  any  place  out  of  the  Queen's  dominions,  the  master  must 
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give  to  each  seaman  or  apprentice  a  certificate  of  discharge,  in 
a  form  sanctioned  by  the  Board  of  Trade.  In  the  case  of  any 
certificated  mate,  whose  certificate  he  has  retained,  he  must 
also  return  it  to  him.  The  master  must  also,  besides  paying 
the  wages  to  which  the  seaman  or  apprentice  is  entitled, 
either  provide  him  with  adequate  employment  on  board  some 
other  British  ship,  bound  to  the  port  in  the  Queen's  dominions 
at  which  he  was  originally  shipped,  or  to  such  other  port  in 
the  United  Kingdom  as  may  be  agreed  upon  by  him,  or  he 
must  fiirnish  the  means  of  sending  him  back  to  such  port,  or 
provide  him  with  a  passage  home,  or  deposit  vrith  the  consular 
officer  or  merchants  such  a  sum  as  may  be  by  such  officer  or 
merchants  deemed  sufficient  to  defitty  the  expenses  of  his  sub- 
sistence and  passage  home.  The  consular  officer  or  merchants 
must  indorse  upon  the  agreement  of  the  ship  the  particulars  of 
the  payment,  provision,  or  deposit ;  and  if  the  master  refuses  or 
neglects  to  comply  with  these  requirements,  the  expenses,  if  de- 
frayed by  the  consular  officer,  or  by  any  other  person,  are  made, 
unless  the  seaman  or  apprentice  has  been  guilty  of  barratry,  a 
charge  upon  the  ship,  and  upon  the  owAer  for  the  time  being ; 
and  they  may  be  recovered,  with  costs,  at  the  suit  of  the  consular 
officer  or  other  person.  If  the  expenses  have  been  allowed  to 
the  consular  officer  out  of  the  public  monies,  they  may  be 
recovered  as  a  debt  due  to  the  Crown,  and  if  they  have  been 
defrayed  by  the  seaman  or  apprentice  they  are  recoverable  as 
wages  due  to  him. 

It  is  also  provided,  by  sect.  206  of  the  statute,  that  any  master, 
or  any  other  person  .belonging  to  any  British  ship,  who  wrong- 
fiilly  forces  on  shore  and  leaves  behind,  or  otherwise  wilfully 
and  wrongfully  leaves  behind  in  any  place,  on  shore  or  at  sea, 
in  or  out  of  the  Queen's  dominions,  any  seaman  or  apprentice 
belonging  to  the  ship,  before  the  completion  of  the  voyage  for 
which  he  was  engaged,  or  the  return  of  the  ship  to  the  United 
Kingdom,  shall  be  guilty  of  a  misdemeanor. 

And  by  sect.  207,  the  following  acts,  if  committed  by  the 
master  of  any  British  ship,  amount  to  a  misdemeanor,  and  may 
be  enquired  into  summarily  on  the  spot  by  the  functionaries 
whose  sanction  or  certificate  is  required  for  the  discharge  of 
seamen  abroad:— 

(1.)  The  discharge  of  any  seaman  or  apprentice,  in  any  place 
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situate  in  any  British  possession  abroad  (except  the  pos- 
session in  which  he  was  shipped),  without  previously 
obtaining  the  sanction  in  writing,  indorsed  on  the  agree- 
ment, of  some  public  shipping  master,  or  other  officer 
duly  appointed  by  the  local  government  in  that  behalf, 
or  (in  the  absence  of  any  such  functionary)  of  the  chief 
officer  of  customs  resident  at  or  near  the  place  where  the 
discharge  takes  place  : 
(2.)  The  discharge  of  any  seaman  or  apprentice  at  any  place 
out  of  the  Queen's  dominions,  without  previously  obtain- 
ing the  sanction,  indorsed  as  above  mentioned,  of  the 
British  consular  officer  there,  or  (in  his  absence)  of  two 
respectable  merchants  resident  there  : 
(3.)  The  leaving  behind  any  seaman  or  apprentice  at  any 
place  situate  in  any  British  possession  abroad,  on  any 
ground  whatever,  without  previously  obtaining  a  certifi- 
cate in  writing,  indorsed  as  above  mentioned,  stating  the 
fact  and  the  cause  of  it,  whether  the  cause  be  unfitness 
or  inability  to  proceed  to  sea,  or  desertion  or  disappear- 
ance: 
(4.)  The  leaving  behind  any  seaman  or  apprentice  at  any 
place  out  of  the  Queen's  dominions,  on  shore  or  at  sea, 
on  any  ground  whatever,  without  previously  obtaining 
the   certificate,  indorsed   as   mentioned   above,   of  the 
British  consular  officer  there,  or  (in  his  absence)  of  two 
respectable  merchants,  if  there  be  any  such  at  or  near 
the  place  where  the  ship  then  is  (k). 
Whenever  seamen  or  apprentices  are  left  on  shore  abroad 
under  a  certificate  of  unfitness  or  inability,  the  master  is  also 
bound,  imder  sects.  209  and  210  of  this  statute,  to  deUver  to 
the  fiinctionaries  mentioned  above  a  fiill  and  true  account  of  all 
the  wages  which  are  due,  which  must  be  then  paid  either  in 
money  or  by  a  bill  on  the  shipowner. 

By  sect.  211,  the  governors,  consular  officers  and  other  officers 
of  the  Queen  in  foreign  countries  are  bound  to  provide  for  the 
subsistence  of  all  seamen  or  apprentices,  being  subjects  of  the 

(k)  Upon  any  trial  for  discharging  or  By  the  French  law,  the  captain  can  in 

wrongfully  leaving  behind  any  seaman,  no  case  discharge  a  seaman  in  a  foreign 

it  must  be  proved  by  the  person  charged  country.     Code  de  Commerce,  Art.  270. 

with  the  offence  that  the  sanction  or  By  the  American  law,  the  master  has 

certificate  mentioned  in  the  text  was  tl\e  right  to  discharge  a  seaman  for  just 

obtained,  or  that  it  was  impracticable  cause,  and  to  put  him  ashore  in  a  foreign 

to  obtain  it;    M.  S.  Act,  1854,  s.  208.  country.    3  Kent  Comm.  183. 
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Queen,  who  have  been  shipwrecked,  discharged  or  left  behind 
at  any  place  abroad,  whether  from  any  ship  employed  in  the 
merchant  service,  or  from  any  of  the  Queen's  ships,  or  who 
have  been  engaged  by  any  person  acting  either  as  principal  or 
agent  to  serve  in  any  ship  belonging  to  any  foreign  power  or  to 
the  subject  of  any  foreign  state,  and  who  are  in  distress  in  any 
place  abroad,  until  they  are  able  to  provide  them  with  a  passage 
home,  and  for  this  purpose  they  must  cause  the  seamen  or  ap- 
prentices to  be  put  on  board  some  ship  belonging  to  a  British 
subject  bound  to  any  port  of  the  United  Kingdom,  or  to  the 
British  possession  to  which  they  belong  (as  the  case  may  re- 
quire), which  is  in  want  of  men  to  make  up  its  complement, 
and  in  default  of  any  such  ship  they  must  provide  them  with  a 
passage  home  as  soon  as  possible  in  some  ship  belonging  to  a 
British  subject  bound  as  mentioned  above.    And  in  places  where 
there  are  no  such  governors  or  oflBcers  these  powers  may  be 
exercised  by  any  two  resident  British  merchants.     The  par- 
ticulars of  the  case  must  be  indorsed  on  the  £^eement  of  the 
ship  on  board  of  which  the  seamen  are  put,  and  the  expenses 
of  their  subsistence  may  be  paid  out  of  any  monies  granted  by 
Parliament  for  the  relief  of  distressed  British  seamen. 

By  sect.  212,  the  masters  of  all  British  ships  bound  as  afore-  Relief  of  dis- 
said  are  obliged,  under  heavy  penalties,  to  afford  a  passage  and  ^®**®"  seamen. 
subsistence  to  all  seamen  or  apprentices,  not  exceeding  one  for 
every  fifty  tons  burthen,  whom  they  are  required  to  take  on 
board,  under  the  circumstances  mentioned  above.  They  must 
provide  the  seamen  or  apprentices  during  the  passage  with  a 
proper  berth  or  sleeping  place  effectually  protected  against  sea 
and  weather ;  and  they  are  subsequently  entitled  to  receive  out 
of  the  fund  already  mentioned  such  sums  per  diem  in  respect  of 
the  subsistence  and  passage  of  the  seamen  or  apprentices  as  the 
Board  of  Trade  may  appoint  (/). 

By  sect.  213,  whenever  any  seaman  or  apprentice  belonging 
to  any  British  ship  is  discharged  or  left  behind  at  any  place  out 
of  the  United  Kingdom,  without  a  full  compliance  on  the  part  of 
the  master  with  all  the  provisions  mentioned  above,  and  becomes 
distressed  and  is  relieved  under  the  statute,  and  whenever  any 
British  subject,  after  having  been  engaged  by  any  person  (whether 

(/)  This  section  mentions  Brithh  ships;  the  previous  section  refers  to  ships 
belonging  to  British  subjects. 
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acting  as  principal  or  agent)  to  serve  in  any  ship  belonging  to 
any  foreign  power,  or  to  the  subject  of  any  foreign  power,  be- 
comes distressed  and  is  relieved  as  is  mentioned  above,  the  wages 
due  to  the  seaman  or  apprentice,  and  all  the  expenses  incurred  for 
his  subsistence,  necessary  clothing,  conveyance  home,  and  burial, 
in  case  he  should  die  abroad  before  reaching  home,  constitute  a 
charge  upon  the  ship,  whether  British  or  foreign,  to  which  he 
belonged ;  and  the  Board  of  Trade  may  in  the  Queen's  name 
(besides  suing  for  any  penalties  which  may  have  been  incurred) 
sue  for  and  recover  the  wages  and  expenses,  with  costs,  either 
from  the  master  of  the  ship  or  from  the  person  who  is  owner 
thereof  for  the  time  being,  or,  in  the  case  of  an  engagement  for 
service  in  a  foreign  ship,  from  the  master  or  owner,  or  from  the 
person  by  whom  the  engagement  was  made  (m). 

These  provisions  have  been  extended  by  a  later  act,  the  Mer- 
chant Shipping  Act  Amendment  Act,  1855  (18  &  19  Vict  c.  91). 
By  sect.  16  of  this  act  it  is  provided,  that  the  Board  of  Trade 
may  issue  instructions  as  to  the  relief  of  distressed  seamen  and 
apprentices  under  the  sections  mentioned  above,  and  determine 
by  these  instructions  in  what  cases  this  relief  shall  be  given. 
All  the  powers  mentioned  above,  of  recovering  expenses  in- 
curred with  respect  to  distressed  seamen  and  apprentices,  are 
also  extended  by  the  last-mentioned  act  to  any  expenses  in- 
curred by  any  foreign  government  for  these  purposes  and  repaid 
by  the  English  government,  and  to  cases  in  which  seamen  and 
apprentices  are  conveyed  home  in  foreign  ships.  The  provisions 
of  the  Merchant  Shipping  Act,  1854,  and  which  are  above  men- 
tioned, are,  moreover,  extended  by  this  statute  to  seamen  and 
apprentices  not  subjects  of  the  Queen,  but  reduced  to  distress 
in  foreign  parts  by  having  been  shipwrecked,  discharged  or  left 
behind  from  a  British  ship ;  subject,  however,  to  any  modifi- 
cations in  the  case  of  foreigners  as  the  Board  of  Trade  may 
direct. 

Provisions  for        We  will  proceed  now  to  notice  the  provisions  contained  in 
health  of  crew.  ^^  Merchant  Shipping  Act,  1854,  for  the  health  and  accommo- 
dation of  the  crew,  and  for  securing  to  them  proper  food  and 

(in)  These  sums  are  recoverable  either  payment  by  the  Board  of  Trade  or  Pay- 
as  other  Crown  debts,  or  in  the  same  master-General,  is  sufficient  evidence 
way  as  wages  due  to  the  seaman ;  and  that  the  seaman  was  relieved,  conveyed 
the  production  of  the  account  of  wages  home,  or  buried  at  the  expense  of  the 
furnished  under  the  act,  and  proof  of  Crown.    M.  S.  Act,  1854,  s.  213. 
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medicines ;  reserving  for  a  later  part  of  this  Chapter  the  con- 
sideration of  the  law  relating  to  wages. 

By  sect.  221,  any  three  or  more  of  the  crew  of  any  British  ship  Rig^*  ^J^^^' 
may  complain  to  any  officer  in  command  of  a  Queen's  ship,  or  to  &c. 
any  British  consular  officer  or  shipping  master,  or  chief  officer 
of  customs,  that  the  provisions  or  water  for  the  use  of  the  crew 
are  of  bad  quality,  unfit  for  use,  or  deficient  in  quantity.  The 
person  to  whom  the  complaint  is  made  may  thereupon  examine 
the  provisions  or  water,  and  if  he  finds  that  the  complaint  is 
true,  he  must  signify  the  same  in  writing  to  the  master  of  the 
ship,  entering  a  statement  of  the  result  of  the  examination  in 
the  official  log,  and  sending  a  report  of  it  to  the  Board  of  Trade. 
The  master  is  liable  to  a  penalty  not  exceeding  20/.,  if  he  does 
not  thereupon  provide  proper  or  sufficient  provisions  or  water, 
or  if  he  uses  any  of  the  articles  which  have  been  objected  to  in 
the  manner  mentioned  above  (n). 

By  sect.  222,  however,  if  the  officer  to  whom  the  complaint 
has  been  made  certifies  that  there  was  no  reasonable  ground  for 
it,  each  of  the  persons  complaining  is  liable  to  forfeit  to  the 
owner  a  sum  not  exceeding  a  week's  wages. 

It  is  provided  by  sect.  223,  that  if,  during  the  voyage,  the  allow-  Compensation 
ance  to  any  seaman  of  any  of  the  provisions  stipulated  for  in  the  ghort^allow- 
agreement  is  reduced,  he  shall  receive  compensation;  if  the  »"<^®- 
reduction  is  by  any  quantity  not  exceeding  one-third,  he  is 
entitled  by  way  of  compensation  to  a  sum  not  exceeding  four- 
pence  a  day.  This  compensation  is  raised  to  eight-pence  a  day 
when  the  reduction  exceeds  one-third.  If  it  is  shown  that 
any  of  the  provisions  are  or  have  been  during  the  voyage  bad  in 
quality  and  unfit  for  use,  the  seaman  is  also  entitled  to  receive 
in  regard  of  the  bad  quality  a  sum  not  exceeding  one  shilling 
a  day,  according  to  the  time  of  its  continuance.  These  sums 
are  recoverable  as  wages ;  they  are  not  to  be  allowed  if  the  re- 
duction in  the  provisions  is  by  way  of  punishment  in  pursuance 
of  any  r^ulations  in  the  agreement,  nor  for  any  time  during 
which  the  seaman  wilfully  and  without  sufficient  cause  refuses 
or  neglects  to  perform  his  duty,  or  is  lawfully  confined  for  mis- 
conduct either  on  board  or  on  shore. 

(«)  See  also  sect.  232,  as  to  the  right  of  seamen  to  go  ashore  for  the  purpose  of 
miijdng  complaints. 
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If,  moreover,  it  appears  that  the  provisions  which  have  been 
reduced  could  not  be  procured  or  supplied  in  proper  quantities, 
and  that  proper  and  equivalent  substitutes  were  provided,  the 
Court  before  which  the  case  is  brought  may  modify  or  refuse 
the  compensation  as  it  may  think  just  (o). 

Medicines  and  The  following  provisions  are  contained  in  the  act  with  respect 
medical  stores,  ^  medicines,  medical  stores  and  anti-scorbutics : — 

(1.)  By  sect.  224,  the  Board  of  Trade  is  empowered  to  issue 
and  publish  from  time  to  time  a  suitable  scale  of  medi- 
cine and  medical  stores  (p) : 

(2.)  The  owner  of  every  ship  navigating  between  the  United 
Kingdom  and  any  place  out  of  the  same  must  provide 
and  keep  constantly  on  board  the  supply  mentioned  in 
this  scale : 

(3.)  The  master  or  owner  of  every  foreign  going  ship  must 
provide  and  keep  on  board  a  sufficient  quantity  of  lime 
or  lemon  juice  (or  such  substitutes  for  these  articles  as 
the  Board  of  Trade  may  sanction),  and  also  a  sufficient 
quantity  of  sugar  and  vinegar.  These  provisions  do  not, 
however,  apply  to  ships  bound  to  European  ports  or 
ports  in  the  Mediterranean,  or  to  ships  or  classes  of  ships 
bound  to  ports  on  the  eastern  coast  of  America  or  islands 
or  places  in  the  Atlantic  Ocean,  and  which  are  respec- 
tively north  of  the  thirty-fifth  degree  of  north  latitude, 
and  which  may  from  time  to  time  be  exempted  from  the 
operation  of  this  enactment  by  the  Board  of  Trade : 

(4.)  Whenever  the  crew  have  consumed  salt  provisions  for 
ten  days,  and  so  long  afterwards  as  this  consumption 
may  continue,  each  of  them  is  entitled  to  receive  from 
the  master  half  an  ounce  of  lime  or  lemon  juice  (or  of 
the  substituted  article),  and  half  an  ounce  of  sugar  daily; 
and  also  vinegar  at  the  rate  of  half  a  pint  a  week  (y). 

The  statute  imposes  by  the  same  section  a  penalty  not  ex- 
ceeding 20Z.  on  the  master  or  owner  if  the  medicines  and  me- 

(o)  See,  as  to  the  allowance  of  com-  Trade  under  this  act  will  be  found  in 

pensation  to  the  crew,  when,  in  conse-  the  Appendix,  post,  p.  ccxxxvi. 

quence  of  the  unexpected  length  of  the  (q)  This  supply  of  acids  is  for  the 

voyage,  they  have  been  put  on  short  purpose   of  preventing  the  scurvy,  a 

commons,  The  Josephine,  2  Jur.,  N.  S.  disease  which  often  results  from  a  diet 

1148.  of  salt  provisions   unaccompanied  by 

(  p)  The  scale  of  medicines  and  stores  vegetable  food, 
which  has  been  issued  by  the  Board  of 
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dical  stores  mentioned  above  are  not  kept  on  board,  and  a 
penalty  not  exceeding  6/.  is  also  imposed  on  the  master  if  he 
neglects  to  serve  out  to  the  crew  the  Ume  or  lemon  juice  or 
other  substituted  articles,  or  the  sugar  or  vinegar,  as  directed 
by  the  act.  The  amount  of  these  penalties,  together  with 
iny  costs  that  have  been  incurred,  may  be  recovered  by  any 
master  upon  whom  they  are  inflicted  from  his  owner,  if  it 
appears  that  the  offence  arose  from  the  act  or  default  of  the 
owner  (r). 

By  sect  225,  the  master  is  also  bound  to  keep  on  board  proper 
vreights  and  measures,  and  to  allow  them,  whenever  any  dis*^ 
pate  may  arise  about  the  quantities,  to  be  used  in  the  presence 
of  a  witness  in  serving  out  the  provisions  and  articles  mentioped 
above  («). 


The  7  &  8  Vict.  c.  112,  which  is  now  repealed,  also  contained  Liability  of 
a  provision  requiring  that  ships  navigating  between  the  United  orn^l^t"* 
Kingdom  and  places  out  of  the  same  should  keep  constantly  on 
board  a  sufficient  supply  of  medicines  and  medicaments  suitable 
to  accidents  and  diseases  arising  on  sea  voyages,  and  in  accord- 
ance with  a  scale  issued  by  the  Lords  of  the  Admiralty,  and 
a  penalty  was  imposed  by  this  statute  on  the  owner  for  any 
Delect  of  this  provision.  It  was  held,  after  the  passing  of  this 
act,  that  it  imposed  on  the  shipowner  the  duty  of  keeping  on 
board  the  supply  of  medicines  required  by  the  act,  and  that  a 
sailor  who  had  sustained  a  private  injury  by  reason  of  the  breach 
of  this  statutory  duty  might  bring  an  action  against  the  owner 
and  claim  damages  from  him,  although  a  specific  punishment 
by  penalty  was  fixed  by  the  statute  for  the  breach  of  that  duty 
80  far  as  related  to  the  public  (0- 

The  following  are  the  rules  established  by  the  Merchant  Rights  of  crew 
Shipping  Act,  1854,  with  respect  to  the  expenses  attendant  on  ^^^^^^^ 
the  illness  or  death  of  the  master  or  any  of  the  crew. 

(r)  The    selling   or   providing   any  that  are  not  in  accordance  with  the 

m^icines,  medical  stores,  lime  or  lemon  regulations  of  the  act ;  and  when  any 

juice  of  bad  quality  (or  the  use  of  any  such  objection  has  been  made,  the  ship 

sliip,  is  punishable  by  a  penalty  not  cannot  clear  for  sea  without  a  certificate 

exceeding  20/. ;  M.S.  Act,  1854,  s.  227.  from    an   inspector  that   the    mstters 

(«)  Medical  inspectors,  whose  duty  it  objected  to  have  been  set  right    See 

it  to  inspect  the  medicines,  medical  M.  S.  Act,  1864,  s.  226. 

ttores,  &c.,  have  been  appointed  by  the  (t)  See  the  7  &  8  Vict  c.  112,  s.  18; 

Board  of  Trade  and  loeal  marine  boards,  and  Qmch  v.  Steely  3  E.  &  61.  402. 
These  officers  may  object  to  any  articles 
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By  sect.  228,  if  the  master  or  any  seaman  or  apprentice  is 
hurt  in  the  service  of  the  ship  the  expenses  of  the  necessary 
surgical  and  medical  advice,  attendance  and  medicines,  and  of 
his  subsistence  until  he  is  cured,  or  dies,  or  is  brought  back  to 
the  United  Kingdom,  or  to  a  port  in  the  British  possession  in 
which  he  was  shipped,  together  with  the  expense  of  conveyance 
or  of  burial,  are  to  be  borne  by  the  shipowner  without  any  de- 
duction from  the  wages.  In  like  manner  the  owner  must  bear 
the  expense  of  all  medicines  and  surgical  or  medical  advice  and 
•  attendance  given  to  any  master,  seaman  or  apprentice  whilst  on 
board  the  ship  as  well  as  the  expense  of  their  temporary  re- 
moval from  the  ship  on  account  of  illness,  and  for  the  purpose 
of  preventing  infection,  or  otherwise  for  the  convenience  of  the 
ship ;  and  he  must  also  provide  during  such  temporary  absence 
the  necessary  advice,  attendance,  subsistence  and  medicines  (u). 

In  all  other  cases  the  owner  is  entitled  to  deduct  from  the 
wages  of  any  seaman  or  apprentice  any  reasonable  expenses  in- 
curred by  the  owner  in  respect  of  his  illness,  or  in  respect  of  his 
burial  if  he  dies  in  the  owner's  service  (v). 

Every  foreign  going  ship  having  on  board  one  hundred  per- 
sons or  upwards  must,  by  sect  230,  carry  a  duly  authorized 
physician,  surgeon,  or  apothecary  (x). 

It  must  be  observed  that,  independently  of  these  statutory 
provisions,  the  master  has  no  authority  to  pledge  the  credit  of 
the  owner  for  medicines  and  attendance  furnished  to  members 
of  the  crew  who  have  been  hurt  in  the  ship's  service,  unless  it 

(»)  These  provisions  are  wider  than  wounded  in  defence  of  the  ship  ;  but  it 

those  which   were   contained,  in    this  is  otherwise  where  the  injury  occurs  on 

respect,  in  the  7  &  8  Vict  c.  112,  which  shore  whilst  they  are  absent  without 

only  spoke  of  sickness  caused  by  a  hurt  leave.     See  Code  de  Commerce,  Art. 

in  the  service  of  the  ship.  The  Merchant  262,  263,  264. 

Shipping  Act,  1854,  however,  adopts.  (v)  Consular  officers,  or  other  persons 
the  more  liberal  rule  of  the  general  acting  on  behalf  of  the  Crown,  who  pay 
maritime  law  of  Europe  under  which  expenses  in  respect  of  the  illness  or 
the  expense  of  curing  a  seaman  who  injury  of  seamen,  may  claim  them  from 
falls  sick  during  the  voyage,  is  a  charge  the  master,  and  if  not  paid,  they  are  a 
upon  the  ship.  Laws  of  Oleron,  Art  7 ;  charge  on  the  ship,  and  may  be  re> 
Laws  of  Wisbuy,  Art.  19.  This  rule  covered  from  the  owner  as  a  debt 
has  been  adopted,  with  some  exceptions,  M.  S.  Act,  1854,  s.  229. 
into  the  American  law.  See  the  cases  (x)  The  statute  expressly  provided 
collected  3  Kent  Comm.  184,  and  Hie  that  the  provisions  of  the  Passengers* 
George,  1  Sumner  (American)  Rep.  151.  Act,  1852,  (15  &  16  Vict  c.  44),  con- 
By  the  French  law,  if  the  seamen  fall  ceming  the  carriage  of  medical  practi- 
ill  during  the  voyage,  or  are  wounded  in  tioners  in  passenger  ships,  should  not 
the  service,  they  are  still  entitled  to  be  affected  bv  these  regulations.  This 
their  wages,  and  the  owners  must  bear  act  has  now,  however,  ^en  repealed  by 
the  expense  of  their  treatment  as  well  the  18  &  19  Vict  c  1 19. 
in   these   cases    as    where    they  are 
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appear  that  it  was  necessary  to  do  this  for  the  due  prosecution 
of  the  voyage  (y). 

The  Merchant  Shipping  Act,  1854,  also  contains  other  pro-  Rights  of  crew 
visions  for  the  benefit  of  the  crew  which  it  is  not  necessary  to  ^ace'lS^&c!** 
mention  in  detail.    Thus,  sect.  231  fixes  the  sleeping  space  to 
be  allowed  to  each  seaman,  and  requires  that  it  shall  be  kept 
free,  properly  constructed  and  caulked,  and  well  ventilated. 

And  by  sect.  232  it  is  provided,  that  the  crew  shall  b^  Naval  Courti. 
allowed  to  go  on  shore  to  make  complaint  to  the  authorities 
against  the  master  or  any  of  the  crew ;  and  that  when  ships 
are  on  the  high  seas  or  abroad,  Naval  Courts  may  be  held  to 
inquire  into  matters  of  complaint  requiring  immediate  investiga- 
tion, and  into  the  cause  of  the  wreck  or  abandonment  of  any 
British  ship.  These  Courts  may  also  be  held  whenever  the 
interest  of  the  owners  of  the  ship  or  cargo  appear  to  require 
it  The  act  defines  their  constitution  and  powers,  and  lays 
down  general  rules  with  respect  to  their  functions  and  mode  of 
action  {z). 

By  sect  263,  these  Courts  may  discharge  any  seaman  from 
his  ship,  and  may  order  his  wages  or  any  part  of  them  to  be 
forfeited ;  they  may  direct  the  same  to  be  either  retamed  as 
compensation  by  the  owner,  or  to  be  paid  into  the  Exchequer. 
These  tribunals  have  also  power  to  decide  any  questions  as  to 
wages,  fines,  or  forfeitures  arising  between  any  of  the  parties 
to  the  proceedings,  and  they  may  order  that  any  costs  incurred 
by  the  master  or  owner  in  procuring  the  imprisonment  of  any 
seaman  or  apprentice  in  a  foreign  port,  or  in  his  maintenance 
whilst  so  imprisoned,  shall  be  paid  out  of  the  wages  then  or 
subsequently  earned.  They  have  also  authority  over  the  costs 
of  the  proceedings  and  may  order  any  person  making  a  fnvolous 
or  vexatious  complaint  to  pay  compensation  for  any  loss  or  de- 
lay thereby  occasioned.  The  costs  and  compensation  may  be 
recovered  in  the  same  manner  as  wages,  or  if  the  case  admits, 
may  be  deducted  from  the  wages  (a). 

(y)  Organ  v.  Brodie,  10  Ex.  449.  Act,  1864  which  might  have  heen  dis- 
(a)  See  also  M.  S.  Act,  1854,88. 260 —  posed  of  summarily  by  two  justices,  if 
266.  By  the  Merchant  Shipping  Amend-  tried  in  the  United  Kingdom, 
ment  Act.  1855  (18  &  19  Vict.  c.  91,  (a)  M.  S.  Act,  1854,  s.  263.  All  the 
1.  28),  these  Courts  have  power  to  try  orders  duly  made  by  these  Courts  are,  in 
the  master,  or  any  of  the  crew,  for  any  any  subsequent  legal  proceedings,  con- 
offences  against  the  Merchant  Shipping  elusive  as  to  the  rights  of  the  parties.  /6. 
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incidents. 


THE  CBEW. 

It  will  be  convenient  to  consider  the  subject  of  wages  under 
the  following  heads  : — First,  'the  contract  and  its  ordinary  inci- 
dents ;  and  then  the  forfeiture  and  payment  of  wages,  and  the 
remedies  for  their  recovery. 

In  former  times,  advantage  was  frequently  taken  of  the  im- 
providence and  ignorance  of  seamen  to  induce  them  to  bind 
themselves  by  unjust  and  oppressive  contracts  as  to  wages. 
The  legislature  interfered  from  time  to  time  to  check  this  abuse, 
•and  the  Court  of  Admiralty,  in  its  character  of  a  Court  of 
Equity,  relieved  as  far  as  it  could  against  these  contracts ;  but, 
as  these  are  now  matters  of  history  only,  and  the  earlier  de- 
cisions of  the  Courts  of  law  turn  chiefly  upon  acts  of  parlia- 
ment worded  differently  from  the  existing  statutes,  we  will  pass, 
at  once,  to  the  modem  statutes  which  regulate  contracts  of  hire 
with  seamen  (6). 

The  agreement  now  in  use  in  pursuance  of  the  Merchant 
Shipping  Act,  1854,  contains,  as  we  have  seen  (c),  a  stipulation 
that  any  embezzlement,  or  wilful  or  negligent  destruction  of  any 
part  of  the  ship's  cargo  or  stores,  shall  be  made  good  to  the 
owner  out  of  the  wages  of  the  offender;  and  that  if  any  person 
enters  himself  as  qualified  for  a  duty  which  he  proves  incom- 
petent to  perform,  his  wages  are  to  be  subject  to  a  reduction 
proportioned  to  his  incompetency. 

The  right  to  wages  begins  either  when  the  seaman  commences 
work,  or  at  the  time  specified  in  the  agreement  for  his  com- 
mencing it,  or  for  his  presence  on  board,  whichever  may  first 
happen  (d) ;  and  any  seaman  who  has  signed  an  agreement  and 
is  discharged  before  the  commencement  of  the  voyage,  or  before 
one  month's  wages  are  earned,  without  fault  on  his  part,  justify- 
ing the  discharge,  and  without  his  consent,  is  entitled,  as  we 
have  already  seen  (e),  in  addition  to  the  wages  earned,  to  com- 


(b)  The  early  acts  will  be  found 
mentioned  in  sect  1  of  the  5  &  6 
Will.  4,  c.  19.  The  decisions  ujpon 
them  are  collected  in  Abbott  on  Snip, 
pp.  645—652. 

(c)  See  ante,  p.  134. 

(d)  M.  S.  Act,  1854,  s.  181.  It  was 
held,  at  a  comparatively  early  period, 
that  if  the  ship  was  not  sent  on  the  pro- 
jected voyage,  the  seamen  were  entitled 
to  be  paid  for  the  time  during  which 
they  were  employed  on  board.  fFelU  v. 
OsmaHf  2  Ld.  Kaym.   1044;    Mills  v. 


Gregory,  Sayer,  127.  Where  a  seaman 
was  discharged  after  the  articles  had 
been  signed,  but  before  the  commence- 
ment of  the  voyage,  it  was  held  that  he 
was  entitled  to  sue  in  the  Court  of  Ad- 
miralty for  wages;  the  voyage  for 
which  he  was  engaged  having  been  pro- 
secuted. The  City  qf  London,  1  W. 
Rob.  88.  If  the  voyage  is  abandoned, 
it  appears  that  the  remedy  is  only  at 
common  law.  lb,\  see  also  The  Dt' 
breesia,  3  W.  Rob.  37. 
(s)  JnU,  p.  188. 
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pensation  for  any  damage  caused  to  hiniy  not  exceeding  one 
month's  wages ;  and  he  may  recover  this  compensation^  as 
if  it  were  wages  duly  earned  (/). 

The  Merchant  Shipping  Act,  1864,  also  provides  by  sect.  168,  Allotment 
that  aU  stipulations  for  the  allotment  of  any  part  of  the  wages  °°^' 
of  seamen  during  their  absence,  must^  if  made  at  the  commence* 
ment  of  the  voyage,  be  inserted  in  the  agreement,  and  must 
state  the  amounts  and  times  of  payment  (g). 


(/)  M.  8.  Act,  1854,  «.  167.  The 
French  Code  has  settled  with  great  pre- 
cision the  mode  in  which  seamen  are  to 
be  indemnified  if  the  voyage  is,  by 
reason  of  any  act  of  the  owners,  roaster, 
or  freighters,  not  prosecuted.  If  the 
intend^  voyage  is  given  up  before  the 
ibip  sails,  the  seamen  who  are  engaged 
for  the  voyage,  or  by  the  month,  must 
be  paid  for  the  time  during  which  they 
have  been  employed  about  the  ship, 
and  they  are  also  entitled  to  retain  any 
money  that  may  have  been  advanced  to 
them.  If  nothing  has  been  paid  in 
advance,  they  are  to  receive  a  month's 
wnges  as  an  indemnity,  or,  if  they  were 
hired  for  the  voyage,  that  proportion 
of  their  wages  which  a  month  bears  to 
the  average  length  of  the  voyage.  If 
this  abandonment  of  the  adventure 
occurs  after  the  commencement  of  the 
voyage,  the  seamen  hired  by  the  voyage 
are  ^titled  to  the  whole  of  the  wages 
stipulated,  and  those  who  were  hired 
by  the  month  must  be  paid  all  that  they 
have  earned,  and  also,  as  an  indemnity, 
half  of  the  ^11  amount  of  their  wages, 
computed  according  to  the  probable 
duration  of  the  voyage.  In  every  event, 
the  mariners  are  to  be  paid  a  sum  to 
cover  their  expenses  back  to  the  port 
from  which  the  vessel  sailed,  unless  an 
engagement  is  procured  for  them  on 
tome  ship  returning  there.  If  the  voy- 
age is  prevented,  before  the  ship  sails, 
by  an  interdiction  of  commerce  with  the 
port  of  destination,  or  by  an  order  of 
government,  (arrest  qf  princes  or  em- 
bargo,) the  seamen  are  only  entitled  to 
be  paid  for  the  days  of  actual  employ- 
ment ;  if  this  occur  after  the  commence- 
ment of  the  voyage,  they  are  to  be  paid, 
in  cases  of  interdiction,  (and  it  would 
seem  also  in  cases  of  actual  stoppage 
caused  by  the  gfovemment  putting  an 
end  to  the  voyage,)  for  the  time  only  of 
actual  service;  these  being  cases  of 
ms  wMfor,  in  which  it  is  just  that  all  the 


I)arties  should  bear  a  proportion  of  the 
OSS.  In  cases  of  mere  delay  by  the 
government,  those  seamen  who  are  hired 
by  the  month  are  to  receive  at  the  rate 
of  half  their  monthly  wages  during  the 
delay,  and  those  who  are  hired  by 
the  voyage  are  to  receive  no  increase 
of  pay.  If  the  voyage  is  prolonged 
(owing  to  the  ship  proceeding  to  a  more 
distant  port  than  that  originaUy  intended 
for  her  destination,  or  to  her  going  to 
her  port  of  destination  by  a  longer  voy- 
age than  that  which  was  agreed  upon), 
the  seamen  hired  by  the  voyage  are  not 
entitled  to  refuse  to  serve,  but  their 
wages  are  to  be  increased  in  proportion 
to  the  increased  length  of  the  voyage ; 
but  no  reduction  is  to  be  made  if  the 
ship  is  discharged  voluntarily  at  a  port 
nearer  than  the  port  of  original  destina- 
tion. It  appears,  however,  that  if  such 
a  discharge  takes  place  by  reason  of 
perils  of  the  sea,  or  of  any  other  cause 
over  which  the  owners  and  master  have 
no  control,  the  seamen  hired  by  the 
voyage  are  to  be  subject  to  a  propor- 
tionate reduction  of  their  wages.  See 
the  Code  de  Commerce,  Art.  252  to  256. 
Where  the  agreement  is  that  the  men 
are  to  be  remunerated  by  sharing  in  the 
freight,  or  in  the  profits  of  the  adventure, 
no  compensation  or  payment  is  to  be 
made  to  them  if  the  voyage  is  pre- 
vented, shortened,  or  lengthened  by 
cases  of  vis  major ;  but  if  the  alteration 
is  caused  by  an  act  of  the  freighters, 
owners,  or  master,  they  are  entitled  to 
be  compensated.  See  lb.  Art.  252  to 
257,  with  Rogron's  Commentary.  These 
rules  have  been  adopted  in  Belgium, 
and,  with  some  modifications,  in  Hol- 
land. In  America,  the  principles  sanc- 
tioned by  them  have  been  acted  upon  in 
some  cases.  See  3  Kent  Comm.  189, 
note  (by, 

(g)  The  notes  must  be  in  the  form 
sanctioned  by  the  Board  of  Trade. 
See  post.  Appendix,  p.  ccxxxviiL  With 
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These  notes  may,  by  sect.  169,  be  proceeded  on,  either  in  the 
County  Court  or  summarily  (h)  by  the  wife,  or  the  father  or 
mother,  or  the  grandfather  or  grandmother,  or  any  child  or 
grandchild,  or  brother  or  sister  of  any  seaman  in  whose  favour 
they  are  made ;  and  the  amount  may  be  recovered  with  costs 
from  the  owner,  or  any  agent  who  has  authorized  the  drawing 
of  the  notes.  In  these  proceedings  the  seamen  are  to  be  pre- 
sumed to  be  duly  earning  their  wages,  xmless  the  contrary  is 
shown  by  any  evidence  which  the  Court  may,  in  its  discretion, 
think  sufficient.  No  wife  of  any  seaman,  however,  who  deserts 
her  children,  or  so  misconducts  herself  as  to  be  undeserving  of 
support  from  her  husband,  can  recover  wages  on  any  allotment 
note. 


Wages  for- 
merly depend- 
ent upon 
freight.  I 

* 


It  was  by  the  common  law  of  England  an  implied  condition 
of  the  contract  for  wages  that  they  were  to  be  dependent  upon 
the  earning  of  freight  by  the  ship.  This  ancient  rule,  which  was 
generally  expressed  by  saying  ihQ,t  freight  is  the  mother  of  wages, 
implied  not  only  that  freight  must  be  earned  in  order  that  the 
claim  for  wages  might  arise,  but  also  that  if  freight  was  earned, 
the  mariners  were,  under  ordinary  circumstances,  entitled  to  be 
paid  (i).  In  earlier  times  the  Courts  of  common  law  and  the 
Courts  of  Admiralty  diflPered  in  the  eflPect  which  they  attributed 
to  this  rule.    The  Court  of  Admiralty  upheld  it  so  strongly. 


respect  to  "  advance  notes,"  by  which 
an  owner  or  master  agrees  to  repay  a 
sum  advanced  to  a  seaman,  provided  the 
ship  sails,  see  APKune  v.  Joynson^  5  C.  B. 
N.  S.  218.  These  were  formerly  regu- 
lated by  the  13  &  14  Vict  c.  93,  s.  59 ; 
there  is  at  present,  however,  no  statutory 
requirement  respecting  them. 

(A)  See  also  M.  S.  Act,  1854,  s.  188. 
The  mode  of  proceeding  in  these  cases 
is  to  claim  the  wages  before  two  magis- 
trates acting  in  or  near  to  the  place  at 
which  the  person  upon  whom  the  claim 
is  made,  is,  or  resides. 

(t)  The  ground  of  this  rule  is  men- 
tioned in  an  early  case,  where  it  is  said, 
**  Car  si  les  mariners  avera  lour  gages  in 
ceux  cases  ils  ne  voil  use  lour  indeavors 
ne  hazard  lour  vies  pur  salve  le  neife." 
Anon.  1  Sid.  179.  Hemamanv.  Bawden, 
3  Burr.  1844;  1  Beawes  Lex  Merc.  166. 
This  rule  is  recognized,  to  some  extent, 
by  the  law  of  France,  Belgium,  and  Hol- 
land.   By  the  French  law,  if  the  ship 


and  goods  are  taken,  or  totally  lost,  no 
wages  are  due,  but  the  mariners  are 
entitled  to  retain  any  money  that  may 
have  been  advanced  to  them.  If,  how- 
ever, portions  of  the  ship  are  saved,  the 
wages  of  those  seamen  who  are  hired  by 
the  voyage,  or  by  the  month,  must  be 
paid,  after  payment  of  salvage,  out  of 
the  remains  of  the  ship  which  they  have 
saved;  and  if  the  value  of  the  parts 
saved  is  not  sufficient  for  this  purpose, 
or  goods  only  are  saved,  the  seamen  are 
then  to  have  a  claim  on  the  freight. 
And  further,  in  whatever  way  the  sea- 
men may  be  hired,  they  are  entitled  to 
be  paid  for  the  time  during  which  they 
exert  themselves  to  save  the  ship  and 
goods,  for  the  shipwreck  is  deemed  to 
dissolve  the  original  engagement,  and 
the  mariners  are  then  considered .  to 
stand  in  the  position  of  ordinary  and 
independent  workmen.  See  the  Code 
de  Commerce,  Art.  258,  259,  261,  with 
Rogron's  Commentary. 
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that  all  stipulations  by  which  seamen  consented  to  forego  their 
claim  to  wages  although  freight  might  be  earned  on  part  of  the 
voyage  if  the  ship  did  not  return  to  her  port  of  discharge,  were 
in  that  Court  held  to  be  invalid ;  whilst,  on  the  other  hand,  the 
Courts  of  law  gave  effect  to  contracts  of  this  description,  acting 
upon  the  ordinary  rule  that  the  parties  were  bound  by  their  ex- 
press bargain  without  reference  to  its  improvidence  or  hard- 
ship (J).  This  question  is  now,  however,  settled  by  the  legisla- 
tnre,  and,  as  we  have  seen,  all  contracts  by  which  any  seaman 
consents  to  forego  any  claim  to  wages  in  the  case  of  the  loss  of 
the  ship,  are  wholly  void  (k).  It  is  not,  however,  to  be  sup- 
posed, that  all  contracts  under  which  the  wages  may  not  become 
payable,  although  freight  may  have  been  earned,  are  invalid; 
for,  except  where  the  legislature  has  interfered,  such  contracts 
are  binding;  and,  where  by  the  terms  of  the  agreement,  the 
payment  of  wages  is  made  to  depend  upon  the  performance  of 
the  service  until  the  completion  of  the  voyage,  or  upon  the 
arrival  of  the  ship  at  a  particular  port  of  discharge,  the  contract 
is  entire,  and  if  the  seaman  dies  during  the  voyage,  or  the  ship 
is  lost  before  her  arrival  at  the  port  in  question,  no  wages  can  be 
claimed  in  respect  of  the  services  actually  performed  (/). 

The  rule  that  freight  is  the  mother  of  wages  was,  however, 
even  before  the  modem  statutory  alterations,  subject  to  several 
exceptions.  Thus,  where  the  loss  of  freight  proceeded  from  the 
misconduct  of  the  master,  or  of  the  owner,  the  maritime  law 
considered  the  innocent  seamen  to  be  still  entitled  to  their 
wages  (w);  for  it  would  have  been  unjust  that  they  should  suffer 
when  the  freight,  although  not  earned,  might  have  been  earned, 
but  for  the  act  of  the  master  or  owner.  So,  upon  the  same 
principle,  no  arrangement  between  the  owners  and  charterers 
not  agreed  to  by  the  seamen,  by  which  the  payment  of  the 


0*)  Appleby  v.  Dods,  8  East,  300; 
TheJuHanat  2  Dods.  510.  A  review  of 
tbe  cases  in  all  the  Courts  is  contained 
in  Lord  Stowell's  judgment  in  this  case. 
See  also  Jesse  v.  Roy,  1  C,  M.  &  R. 
316,  and  the  American  cases  cited  in 
tbe  note  to  that  case. 

W  M.S.  Act,  1854.8.182. 

(0  Anon.  1  Sid.  179;  Cutter  v.  Powell, 
6  T.  It  320  ;  see  this  case,  with  notes, 
2  Smith,  L.  C.  1 ;  Jppleby  v.  Dods,  ubi 
"Fa.  See  as  to  where  the  wages,  or  a 
P^'ftion  of  them,  may  be  claimed  on  a 
f*^*'^!  meruit  although  the  original 


contract  have  not  been  performed, 
Eaken  v.  Thorn,  5  Esp.  6 ;  Hillyard  v. 
Mount,  3  C.  &  P.  93 ;  White  v.  Mattiton, 
2  Stark.  325  ;  Jesse  v.  Roy,  ubi  supra. 

(m)  Malyne  Lex  Merc.  105;  Molloy, 
B.  2,  c.  3,  s.  7.  In  Eaken  v.  Thorn, 
ubi  supra,  Lord  Ellenborough  ruled  at 
Nisi  Prius,  that  where  the  abandonment 
of  the  voyage  arose  from  the  ship  not 
being  seaworthy  the  sailor  could  not 
recover  his  wages,  but  must  sue  in  a 
special  action  on  the  case.  See  also 
Fewmgs  v.  Tisdale,  1  Ex.  295. 
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freight  Was  made  to  depend  on  the  accomplishment  of  the  entire 
voyage  out,  and  in,  was  allowed  to  affect  their  right  to  wages ; 
and  it  was  ield  that  where  a  vessel  set  out  on  a  seeking  voyage 
in  search  of  freight  and  obtained  none,  the  wages  were  still 
payable  (n). 


Statutory  alte- 
rationg  in  this 
rule. 


This  ancient  rule  was  modified  by  the  7  &  8  Vict.  c.  112,  and 
it  has  now  been  substantially  destroyed  by  the  Merchant  ShipH 
ping  Act,  1864.  The  7  &  8  Vict.  c.  112  (which  was  repealed 
by  the  17  &  18  Vict.  c.  120)  enacted,  that  in  cases  of  wreck  or 
loss  of  the  ship,  the  surviving  seamen  should  be  entitled  to 
wages  up  to  this  period,  whether  the  ship  had  earned  freight  or 
not,  on  producing  a  certificate  that  they  had  exerted  themselves 
to  the  utmost  to  save  the  ship  and  stores  (o).  And  it  is  now 
provided  by  the  Merchant  Shipping  Act,  1854,  that  no  right  to 
wages  shall  be  dependent  on  the  earning  of  freight,  and  that 
where  freight  has  not  been  earned  every  seaman  or  apprentice 
tnay  claim  wages  in  the  same  way  as  if  it  had  been  earned, 
subject  to  his  claim  being  barred  by  proof,  in  cases  of  wreck  or 
loss  of  the  ship,  that  he  did  not  exert  himself  to  the  utmost  to 


(n)  See  the  American  authorities 
cited  3  Kent  Comm.  190,  and  the  judg- 
ments of  Lord  Stowell  in  The  Neptune, 
1  Hagg.  232,  and  of  Sir  J.  Nicholl  in 
The  Lady  Durham,  8  ib,  202.  The 
exceptions  which  existed  formerly  are 
thus  stated  in  one  of  Mr.  Justice  Story's 
Judgments :  "  If  the  voyage  or  freight 
be  lost  by  the  negligence,  fraud,  or  mis- 
conduct of  the  owner  or  master,  or 
voluntarily  abandoned  by  them ;  if  the 
owner  have  contracted  for  freight  upon 
terms  or  contingencies  differing  from 
the  general  rules  of  maritime  law ;  or  if 
he  have  chartered  hi«  ship  to  take  a 
freight  at  a  foreign  port,  and  none  is  to 
be  earned  on  the  outward  voyage ;  in 
all  these  cases  the  mariners  are  entitled 
CO  wages,  notwithstanding  no  freight 
has  been  earned."  The  Saratoga,  2 
Gallison's  (American)  Rep.  175. 

(o)  See  the  7  &  8  Vict.  c.  112,  s.  17. 
Before  this  statute  it  had  been  held  in  the 
Court  of  Admiralty,  in  cases  of  shipwreck 
in  which,  although  the  cargo  was  lost, 
the  fragments  of  the  ship  were  sold  for  a 
sum  large  enough  to  cover  the  seamen's 
wages^  that  the  seamen  were  entitled  to 
be  paid.  The  Sydney  Cave,  2  Dods.  13, 
The  Neptvke,  1  Hagg.  227,  The  Lady 
Durham,  3  ib.  196,  and  also  that  their 
title  was  not  divested  by  the  circum- 
stance that  the  portions  of  the  ship  that 


had  been  preserved  had  been  saved,  not 
by  themselves,  but  by  third  parties, 
The  Reliance,  2  W.  Rob.  119,  the  claim 
in  these  cases  not  being  in  the  nature 
of  a  salvage  claim.  Ib. ;  The  Neptune, 
ubi  tttpra.  It  may  be  useful  to  men- 
tion here,  that  before  this  act,  it  was 
also  held  that  where  a  voyage  was  di- 
vided by  various  ports  of  delivery,  so 
that  the  freight  was  earned  in  por- 
tions, a  proportionate  claim  for  wages 
attached  at  each  of  those  ports.  The 
Juliana,  3  Dods.  504,  Edwards  v.  Childs, 
2  Vem.  727,  Anon.  1  Ld.  Raym.  639, 
Hemaman  v.  Bawden,  8  Burr.  1 844 ;  and 
that  where  advance  money  was  paid 
before  the  voyage  in  part  of  the  freight, 
and  so  named  in  the  charter-party,  the 
wages  were  payable  according  to  the 
proportion  of  the  freight  thus  paid, 
although  the  ship  was  lost  before  she 
reached  a  port  of  delivery.  Anon.  2 
Show.  283.  In  Hollingworth  v.  Palmer, 
4  Ex.  267,  the  point  was  raised,  but  not 
decided,  whether  a  seaman  who  did  not 
leave  the  wreck,  and  was  lost  the  next 
day,  had  acquired  under  the  above  sec- 
tion a  title  to  his  wages  up  to  the  time 
of  the  loss.  This  case  is  now  provided 
for  under  the  Merchant  Shipping 
Amendment  Act,  1855  (18  &  19  YicUc. 
91),  sect.  184. 


Digitized  by 


Google 


THE  CREW. 


163 


saTe  the  ship,  cargo,  and  stores  (p).  If  any  seaman  or  appren- 
tice who  is  entitled  to  wages  under  this  provision  dies  before 
they  are  paid,  they  must  be  paid  and  applied  as  in  cases  of  death 
during  a  voyage  (y). 

We  will  mention  now  shortly  some  of  the  ordinary  incidents 
which  affect  the  right  to  wages. 


We  have  seen  that  in  cases  of  sickness  on  board  the  ship-  Effect  of  in- 
owner  is  not  entitled  to  deduct  anything  from  the  wages  of  the  ^deaA  on  rights 
seamen  in  respect  of  the  expense  of  medicines,  or  surgical  or  ^  wages. 
medical  advice  and  attendance  (r) ;  and,  independently  of  any 
statutory  provision,  where  no  diflSculty  is  raised  by  the  express 
terms  of  the  contract,  a  seaman  disabled  by  an  accident,  which 
happens  in  the  course  of  his  duty,  is  entitled  by  the  usage  of 
the  Admiralty  Courts,  which  has  been,  in  this  respect,  followed 
by  the  Courts  of  common  law,  to  his  wages  for  the  whole  of 
the  voyage  ($). 

Where  the  seaman  dies  on  the  voyi^e,  and  the  terms  of  the 
contract  do  not  preclude  a  claim  for  wages,  his  representatives 
are  entitled  to  whatever  has  been  actually  earned ;  that  is  to  say, 
where  the  wages  are  not  payable  de  die  in  diem,  to  wages  up  to 
the  last  period  of  payment  before  the  death  {t). 


(p)  M.  S.  Act,  1854,  s.  183.  It  is 
probable  that  this  section  was  intended 
to  have  a  general  application,  and  not 
to  be  limited  (by  the  operation  of  sect. 
109)  to  the  case  of  seamen  on  registered 
ibips^  It  will  be  observed  that  the 
ttanite  now  in  force  has  adopted  the 
more  equitable  rule  of  throwing  upon 
the  person  who  resists  the  payment  of 
the  wages  the  proof  of  the  seaman  not 
baring  performed  his  duty;  instead  of 
compelling  the  seaman  to  prove  afiBr- 
matively,  by  the  production  of  a  certifi- 
cate, that  be  has  conducted  himself 
properly. 

iqj  M.  S.  Act,  1854,  8.  184;  and  see 
fmt,  p.  165. 

(r)  Ante,  p.  146. 

(*) See  Chandlery,  Grieves,2  H.  Bl.  606, 
note  (a),  and  Paul  v.  Edetit  cited  Abbott 
on  Ship.  (10th  edit.)  p.  451.  The  French 
and  American  laws  are  the  same.  3  Kent, 
Comm.  186,  187 ;  Code  de  Commerce, 
Art.  262.  The  22  &  23  Car.  2,  c.  11,  s. 
10;  11  &  12WiU.  3,  c.  7,  8.  11,  and 
8  Gea  1,  c.  24,  s.  5,  provide  rewards 
when  seamen  are  wounded  or  killed  in 
fight. 

(/)  The  French  Code  has  provided 


for  these  cases  with  its  ordinary  pre- 
cision. If  the  hiring  is  monthly,  the 
wages  are  to  be  paid  to  the  repre- 
sentative up  to  the  day  of  the  death ;  if 
the  engagement  is  by  the  voyage,  and 
the  death  occurs  on  the  outward  voyage, 
half  of  the  wages  is  payable ;  if  it 
happens  on  tlie  homeward  voprage,  the 
whole  is  due.  If  the  hiring  is  on  the 
terms  of  sharing  in  the  profit  or  freight, 
the  whole  is  to  be  paid  if  the  seaman 
dies  after  the  commencement  of  the 
voyage.  This  rule  seems  to  be  adopted 
either  to  encourage  agreements  of  this 
sort,  or  on  account  of  the  difficulty  of 
fixing  on  any  particular  amount  in  these 
cases.  If  the  mariner  is  killed  in 
defence  of  the  ship,  the  wages  for  the 
entire  voyage  are  to  be  paid,  if  the  ship 
arrives  in  safety.  If  any  seaman  is 
taken  and  enslaved,  whilst  sent  away 
from  the  ship  at  sea  or  on  land  on  ser- 
vice, he  is  entitled  to  the  whole  of  his 
wages,  and  to  be  ransomed  at  the' 
expense  of  the  owners,  if  the  ship  arrives 
in  safety.  Art  266,  267.  The  rule  of 
the  maritime  law  is  similar ;  and  where 
the  hiring  is  by  the  voyage,  and  the 
death  occun  dunng  the  outward  voyage, 
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The  Merchant  Shipping  Act,  1854,  also  provides  by  sect. 
185,  that  where  the  service  of  any  seaman  terminates  before  the 
period  contemplated  in  the  J^eement  by  reason  of  the  wreck  or 
loss  of  the  ship,  or  by  reason  of  his  being  left  on  shore  at  any 
place  abroad  under  a  certificate  of  unfitness  or  inability  to  pro- 
ceed, he  is  entitled  to  wages  for  the  time  during  which  the 
service  has  continued,  but  not  for  any  fiirther  period  (m).  By 
sect  186,  no  seaman  or  apprentice  however  is  entitled  to  wages 
for  any  period  during  which  he  unlawfully  refuses  or  neglects  to 
work,  whether  it  be  before  or  after  the  time  fixed  by  the  agree- 
ment for  his  beginning  to  work.  Nor  is  any  seaman  or  appren- 
tice entitled  (unless  the  Court  hearing  the  case  otherwise  directs) 
to  wages  for  any  period  during  which  he  was  lawfully  impri- 
soned for  any  offence. 

Embargo  and        Where  a  hostile  seizilre  of  English  ships  took  place,  which 
capture.  ^^^g  j-j^^jj^j.  jj^  ^j^^  nature  of  an  embargo,  than  of  a  capture,  and 

the  seamen  and  ships  were  subsequently  released,  and  the 
owners  concluded  the  voyage  and  received  freight,  it  was  con- 
sidered that  the  mariners  were  entitled  to  wages  during  the 
period  of  their  detention  and  imprisonment,  there  having  been 
no  breach  of  duty  on  their  part  (t?).  Where,  however,  a  seaman 
was  sent  back  to  England,  under  the  provisions  of  the  7  &  8 
Vict.  c.  112,  to  appear  as  a  witness  on  a  trial  for  an  offence 
committed  on  the  high  seas,  it  was  held  that  this  operated  as  a 
dissolution  of  the  contract,  and  that  although  there  had  been  no 
default  on  the  seaman's  part  he  was  not  entitled  to  any  wages 
after  he  left  the  ship  (x).  It  was  held,  before  the  alteration  of 
the  rule  of  law  making  the  wages  dependent  upon  the  earning 
of  freight,  that  capture  dissolved  the  contract  for  freight  and 
wages,  and,  although  there  were  conflicting  decisions  on  the 
question,  that  on  recapture  the  right  to  wages  revested  (y). 

the  outward  wages  are  payable.    There  (r)  Melville  v.  De  Wolf,  4  £.  &  Bl. 

have  been  conflicting  decisions  in  Ame-  844. 

rica,  as  to  the  amount  which  is  due  in  (y)  See  Molloy,  B.  2,  c.  4,  s.  13,  and 

these  cases.     See  3  Kent  Comm.  189.  the  cases  collected  in  the  judgment  in 

(u)  See  Lamhton  y,SmurlhwaUe,  Q.  B.  Btale  v.  Thompson^  4  East,  546.     Where 

8  Week.  Rep.  61.  a  ship  was  captured  and  recai.tured,  and 

(v)  Bergstrom  v.   Milhy  3  Esp.   36 ;  on  the  capture  a  seaman  was  taken  out 

Beale  v.  Thompson,  4  East,  546;    1  Dow.  and  carried  away  prisoner,  so  that  he 

299 ;  Johnson  v.  Broderirk,  4  East,  566 ;  was  not  on  board  at  the  time  of  the 

Pratt  V.  Cuff,  cited  in  Thompson  v.  Row-  recapture,   and    the    owner    had    been 

croft,  ib.  43  ;  Delamaintt  v.  Wintering-  obliged  to  hire  another  person  to  do  his 

ham,  4  Camp.   186.    The  rule  is  the  work,  Sir  W.  Scott  held,  that  the  recap- 

same  in  America.     3  Kent  Comm.  192.  ture  did  not  revive  the  right  to  wages. 


Digitized  by 


Google 


THE  CREW. 


166 


The  seamen  are  bound  by  their  contract  to  devote  the  whole  Additional  re- 
of  their  time  to  the  service  of  their  employers,  and  that  any  con-  ™"'*«^*^*^'** 
tract  for  additional  remuneration  in  respect  of  extraordinary  ex- 
ertions is  void  (z).     If,  however,  a  seaman  is  relieved  from  the 
obligation  which  he  has  contracted  under  his  original  hiring, 
circumstances  may  occur,  such,  for  instance,  as  an  entire  change 
of  the  voyage,  which  may  entitle  him  to  enter  into  a  fresh 
agreement  on  different  terms  and  for  a  higher  remuneration  (a). 
In  a  recent  case  a  vessel  of  large  tonnage  was  left  short  of  hands 
in  harbour  before  the  voyage  was  completed,  and  the  remaining 
seamen  were  induced  by  a  promise  from  the  master  of  additional 
remuneration,  to  perform  the  rest  of  the  voyage  with  a  number 
of  hands  which  was  found  by  the  jury  to  be  unreasonably  small 
with  reference  to  the  size  of  the  ship.    The  jury  also  found  that 
the  master  made  the  agreement  without  coercion,  and  for  the 
best  interests  of  the  owner,  and  that  additional  hands  could  not 
have  been  obtained  at  a  reasonable  rate.     Under  these  circum- 


Tk  Friendsy  4  Rob.  143.  By  the 
American  law,  the  capture  of  a  neutral 
ship,  without  condemnation,  is  only  a 
stupension  of  the  contract  for  wages,  and 
if  the  ship  is  restored  and  performs  the 
Toyage,  the  contract  ie  revived  ;  and  if 
the  mariners  have  remained  on  board, 
and  have  done  their  duty,  or  if,  having 
heeo  taken  out  of  the  ship,  they  have 
been  unable,  without  any  fault  of  their 
oim,  to  rejoin  her,  they  are  entitled  to 
fall  wages  for  the  whole  voyage.  If  the 
ship  is  condemned,  the  contract  is  dis- 
tolved,  and  the  seamen  are  discharged 
from  any  further  duty,  and  they  lose 
their  wages  unless  there  is  a  subsequent 
restitution  of  the  property,  or  of  its 
equivalent  value,  with  an  allowance  of 
freight,  upon  an  appeal  or  by  treaty,  in 
which  case  the  claim  for  wages  revives. 
In  the  case  of  a  restitution  in  value, 
the  proceeds  represent  the  ship  and 
frtight  If  freight  is  decreed  or  allowed 
for  the  whole  voyage,  the  mariners  are 
entitled  to  their  full  wages  for  the 
whole  voyage.  If  the  freight  is  decreed 
or  allowed  for  a  part  of  the  voyage  only, 
they  are  ordinarily  entitled  only  to 
wages  up  to  the  time  for  which  freight 
is  given ;  unless  under  special  circum- 
itances,  as  where  they  have  remained 
by  the  ship  at  the  special  request  of 
the  master  to  preserve  and  protect  the 
property  for  the  benefit  of  all  concerned. 
See  the  judgment  of  Mr.  Justice  Story 
in  Brmn  y.  LuU,  2  Sumner  (American) 


Rep.  447;  The  Saratoga,  2  Gallison's 
(American)  Rep.  16^.  In  the  judg- 
ments of  Mr.  Justice  Story  in  these 
Reports,  many  of  the  leading  principles 
of  the  maritime  law  are  laid  down  in 
very  clear  terms,  and  are  illustrated 
with  great  learning. 

(z)  Thompson  y.  Havelock,  1  Camp. 
527;  HarrU  y.  Waisiun,  Peake,  72; 
Stilk  y.  Myrickr  2  Camp.  317  ;  see  also 
Elsworth  v.  Woolmore,  5  Esp.  84; 
Dafter  v.  Cresswell,  7  D.  &  R.  650; 
White  v.  Wilson,  2  B.  &  P.  116.  The 
same  rule  has  been  applied  by  the 
American  Courts  to  a  promise  of  remu~ 
neration  by  a  passenger  to  one  of  the  crew 
of  a  wrecked  vessel.  See  3  Kent  Comm. 
186,  note  (c).  A  contract,  however,  for 
remuneration  exceeding  the  government 
allowance,  made  with  a  person  who  is 
not  then  in  the  government  service,  is 
binding.  Clutterbuck  v.  Coffin,  3  M.  & 
G.  842;  and  England  v.  Davidson,  11 
A.  &  E.  856,  where  the  same  principle 
was  applied.  Where  a  captain  pro- 
mised, on  behalf  of  his  owners,  to  pay 
monthly  wages  to  one  of  the  sailors  in 
order  to  induce  him  to  become  an 
hostage,  this  was  held  to  bind  the 
owners,  although  they  had  abandoned 
the  ship  and  cargo.  Yates  v.  Hall,  I 
T.  R.  73. 

(a)  See  the  judgment  of  Lord  Camp- 
bell, C.  J.,  in  HarrU  y.  Carter,  3  £.  & 
B.  561. 
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stances  the  Court  construed  the  finding  of  the  jury  to  mean  that  it 
was  unsafe  to  proceed  with  the  limited  number  of  hands,  and  held 
that  the  seamen  being  consequently  not  bound  to  proceed  on  the 
voyage  under  the  original  contract  of  service,  their  undertaking 
to  proceed  formed  a  sufficient  consideration  for  the  master's  pro- 
mise, and  that  the  additional  remuneration  was  recoverable  (ft). 


Forfeiture 

OF  WAGES. 

By  refusing  to 
defend  ship. 


We  proceed  to  consider  the  forfeiture  of  wages. 

By  an  early  act,  the  22  &  23  Car.  2,  c.  11,  s.  7,  it  is  provided, 
that  any  seaman  who  refuses  to  assist  in  the  defence  of  the  ship 
against  pirates,  or  who  discourages  the  other  mariners,  is  to 
forfeit  his  wages.  And  by  the  8  Geo.  1 ,  c.  24,  s.  6,  if  this  offence 
is  committed  on  board  a  ship  which  carries  guns,  and  the  vessel 
falls  into  the  hands  of  the  pirate,  the  mariners  are  liable,  in  ad- 
dition to  the  loss  of  wages,  to  six  months'  imprisonment.  It  is 
to  the  honour  of  our  seamen  that  these  enactments  have  given 
rise  to  no  discussion  in  our  Courts  of  law. 


By  desertion.  By  the  maritime  law,  desertion  causes  an  absolute  forfeiture 
of  wages  (c).  It  is  also  provided  by  the  Merchant  Shipping  Act, 
1854,  as  we  have  already  seen(d),  that  any  seaman  who  has 
been  lawfully  engaged  to  the  sea  service,  and  any  apprentice, 
who  is  guilty  of  desertion,  is  liable,  not  only  to  the  imprisonment 
and  forfeiture  of  clothes  and  effects  mentioned  in  the  act,  but 
also  to  forfeit  all  or  any  part  of  the  wages  or  emoluments  which 
he  has  then  earned.  This  statute  also  enacts  that,  if  the  deser- 
tion takes  place  abroad,  the  seaman  or  apprentice  is  Uable,  at 
the  discretion  of  the  Court,  to  forfeit  all  or  any  part  of  the  wages 
or  emoluments  which  he  may  earn  in  any  other  ship  in  which 
he  may  be  employed  until  his  next  return  to  the  United  King- 
dom, and  also  to  satisfy  any  excess  of  wages  paid  by  the  master 
or  owner  of  the  ship  from  which  he  deserts  to  any  substitute 
engaged  in  his  place  at  a  higher  rate  of  wages  (e). 

We  have  also  seen  that,  by  the  last-mentioned  act,  neglecting  or 
refusing  without  cause  to  join  the  ship,  or  to  proceed  to  sea,  and 
absence  without  leave  within  twenty-four  hours  of  the  ship's  sail- 
ing, or  during  the  voyage,  and  absence  without  leave  or  cause 


(b)  Hartley  v.  Ponsonby,  7  E.  &  B. 
872.  See  also  Frazer  v.  Haiton,  2  C.  B. 
N.  S.  512. 

(c)  The  BalHe  Merchant,  1  Edw.  S6; 


The  Pearl,  5  Rob.  224. 
(rf)  ^n/e,  p.  115. 
{e)  M.  S.  Act,  1854, 8.  248. 


Digitized  by 


Google 


THE  CBEW.  157 

not  amounting  to  desertion,  or  not  treated  as  suqh^  leads  to  a 
forfeiture  of  a  portion  of  the  wages  (/).  And  the  same  result 
follows  from  leaving  the  ship  without  leave  after  her  arrival  in 
the  delivery  port,  and  before  she  is  placed  in  security  (g).  In 
&ese  cases  an  entry  of  the  offence  must  be  made  upon  its  com- 
mission in  the  official  log,  and  a  copy  of  it  must  be  furnished  to, 
or  read  over  to  the  offender,  and  an  entry  of  his  answer  must 
also  be  made ;  and  if  this  is  not  shown  to  have  been  done  by 
producing  the  entries,  where  practicable,  the  Court  hearing  the 
case  may  decline  to  receive  evidence  of  the  offence  (A). 

The  powers  conferred  by  the  statute  for  the  apprehension  and 
imprisonment  of  deserters  have  been  already  mentioned  (i). 

It  is  provided  by  sect.  250  of  the  Merchant  Shipping  Act, 
that  whenever  a  question  arises  as  to  the  forfeiture  of  wages  by 
desertion,  it  is  sufficient  for  the  party  insisting  on  the  forfeiture 
to  prove  the  due  engagement  of  the  seaman  or  apprentice,  or 
that  he  belonged  to  the  ship,  and  that  he  quitted  her  before  the 
completion  of  the  voyage  or  engagement;  or  if  the  voyage  was 
to  terminate  in  the  United  Kingdom  and  the  ship  has  not 
returned,  that  he  is  absent  and  that  an  entry  of  the  desertion 
has  been  fully  made  in  the  official  log.  This  proof  suffices,  so 
far  as  relates  to  any  questions  of  forfeiture  of  wages  or  emolu- 
ments imder  the  statute,  unless  the  seaman  or  apprentice  pro- 
duces a  proper  certificate  of  discharge,  or  otherwise  shows  to 
the  satisfisurtion  of  the  Court  that  he  had  sufficient  reason  for 
leaving  the  ship. 

Sect  251  provides,  that  in  all  proceedings  relating  to  wages, 
if  it  appear  that  during  the  course  of  the  voyage  the  seaman  or 
apprentice  has  been  convicted  by  any  competent  tribunal  of 
any  offence,  and  rightfully  punished,  the  Court  hearing  the  case 
may  direct  that  any  part  of  the  wages  due,  not  exceeding  3Z. 

(/)  Ante^  p.  115,  and  M.  S.   Act,  without  any  intention  of  returning,  did 

1854,  s.  243.  not  amount  to  an  absolute  desertion,  and 

(g)  lb.     Independently  of  any  statu-  therefore  only  occasioned  a  forfeiture  of 

tory  provision,  the  voyage  is  not  con-  a  month's  wages.     M' Donald  v.  TopUngf 

sidered  to  be  completed  by   the  mere  4  M.  &  W.  285  ;   The  Two  Sisters^  2  W. 

fact  of  arrival.    The  crew  are  bound  to  Rob.  125. 

attend  to  the  mooring  of  the  ship  and  (A)  M.  S.  Act,   1854,  s.  243.     See 

delifery  of  the  carso.    See  the  judg-  also  sect.  256,  as  to  the  entry  in  the 

Dent  of  Lord  StowelT  in  The  Baltic  Mer-  official  log,   and   the  payment  to   the 

chant,  1   Edw.  86.     It  was  held,  under  shipping  masters  of  the  fines  imposed 

a  lomewhat  similar  section  in  one  of  the  on  the  seamen  by  the  agreement, 

earlier  acts,  (5  &  6  Will.  4,  c.  19,)  that  (i)  Antej  p.  116. 
leaving  the    ship   before   her    arrival, 


Digitized  by 


Google 


168 


THB  CREW. 


be  applied  in  reimbursing  the  costs  incurred  by  the  master  in 
procuring  the  conviction  and  punishment. 

By  sect.  262,  where  the  contract  for  wages  is  by  the  voyage 
or  run,  or  by  the  share,  the  forfeiture  of  wages  is  to  be  calcu- 
lated by  ascertaining  the  proportion  which  the  month  or  other 
period  of  time  in  respect  of  which  it  is  incurred  bears  to  the 
whole  timq  spent  in  the  voyage,  and  a  sum  bearing  the  same 
proportion  to  the  whole  wages  or  share  is  to  be  deducted. 


Forfeiture  of 
clothes,  &c. 


By  sect.  263,  all  clothes,  effects,  wages  and  emoluments 
which  are,  under  the  provisions  of  the  statute,  forfeited  for  de- 
sertion are  apphcable,  in  the  first  instance,  towards  the  reim- 
bursement of  the  expenses  occasioned  thereby  to  the  master  or 
owner.  Wages  and  emoluments  earned  subsequently  to  the 
desertion  may  be  recovered  by  the  master,  owner  or  his  agent, 
in  the  same  way  as  the  deserter  might  have  recovered  them,  if 
not  forfeited.  Subject  to  this  reimbursement,  the  wages  and 
emoluments  must  be  paid  into  the  Consolidated  Fund  (A). 

We  have  already  seen  that  entering  into  the  navy  does  not  lead 
to  a  forfeiture  of  wages  (Z),  since  it  is  expressly  provided  by  the 
Merchant  Shipping  Act,  1854,  that  any  seaman  may  leave  his 
ship  for  the  purpose  of  forthwith  entering  into  the  Queen's 
naval  service,  and  that  such  a  leaving  shall  not  amount  to  a 
desertion,  or  lead  to  any  punishment  or  forfeiture  whatever  (m). 
All  stipulations,  moreover,  in  any  agreement  whereby  any  sea- 
man is  declared  to  incur  any  forfeiture  or  loss,  in  case  he  enters 
tlie  navy,  are  void,  and  the  insertion  of  any  such  stipulation  by 
any  master  or  owner  renders  him  Uable  to  a  penalty  not  exceed- 
ing 20Z.  (n). 


Volunteering 
into  navy. 


The  following  regulations  are  also  contained  in  this  statute 
with,  respect  to  the  volunteering  of  seamen  into  the  navy. 

By  sect.  216,  whenever  any  seaman  who  has  not  previously 
committed  any  act  amounting  to  and  treated  as  a  desertion 
leaves  his  ship  to  enter  into  the  navy,  and  is  received  into  the 


(*)  In  all  other  cases  of  forfeiture  of 
wages  under  this  statute,  the  forfeiture 
(where  it  is  not  otherwise  directed)  is 
for  the  benefit  of  the  master  or  owner  by 
whom  the  wages  are  payable.  M.  S. 
Act,  1854,  s.  253.  All  questions  relating 
to  the  forfeiture  or  deduction  of  wages 
may  be  determined  in  any  proceeding 


for  wages,  even  although  the  offence  in 
respect  of  which  the  question  arises,  has 
not  been  made  the  subject  of  a  criminal 
proceeding.     lb.  s.  254. 

(0  Jnte,ip.  116. 

(m)  M.  S.  Act,  1854,  s.  214. 

(n)  lb. 
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seryice,  his  clothes  and  effects  must  be  delivered  up  to  him,  and 
a  proportionate  part  of  his  wages  down  to  the  time  of  his  entry 
mast,  subject  to  all  just  deductions,  be  paid  to  him.  The  mode 
of  payment  is  prescribed  by  the  act,  and  is  as  follows : — The 
master  must  pay  the  wages  to  the  officer  authorized  to  receive 
the  seaman  into  the  navy,  either  in  money  or  by  bill  upon  the 
owner  payable  at  sight  to  the  order  of  the  Accountant-General 
of  the  Navy.  If  the  wages  are  paid  in  money  the  amount  is  to 
be  credited  to  the  seaman  in  the  ship's  muster  book;  if  the 
payment  is  by  bill,  it  must  be  noted  in  the  muster  book  and 
sent  to  the  Accoimtant-General,  who  must  present  the  same  for 
payment  and  credit  the  seaman  with  the  amount.  The  money 
or  the  produce  of  the  bill  is  not  to  be  paid  to  the  seaman  until 
flie  time  when  he  would  have  been  entitled  to  receive  it  if  he 
had  not  quitted  his  ship;  and  if  the  bill  is  not  duly  paid  on  pre- 
sentment, the  amount  due  may  be  recovered,  as  wages,  either 
by  the  Accountant-General  or  by  the  seaman  (o). 

In  these  cases,  it  is  provided  by  sect.  216  of  the  statute,  that 
if  the  owner  or  master  shows,  to  the  satisfaction  of  the  Ad- 
miralty, that  he  has  paid,  or  properly  rendered  himself  liable  to 
pay  any  advance  of  wages  to  the  seaman,  and  that,  in  cases  of 
payment,  such  advance  has  not  before  the  quitting  of  the  ship 
been  duly  earned,  or  that,  in  cases  of  liability,  the  liability  has 
been  actually  satisfied,  the  Admiralty  may  repay  the  amount  to 
the  owner  or  master,  deducting  it  from  the  wages  earned  or 
to  be  earned  by  the  seaman  in  the  navy. 

It  is  provided  by  sect.  217  of  the  act,  that  if,  in  consequence 
of  seamen  leavmg  the  ship  to  enter  the  navy  without  the  con- 
sent of  the  master  or  owner,  it  becomes  necessary  for  the  safety 
and  proper  navigation  of  the  ship  to  engage  any  substitutes,  and 
the  remuneration  paid  to  them  exceeds  the  amount  which  would 
have  been  payable  to  the  seaman  under  his  ^reement  for  similar 
service,  the  excess  may  be  repaid  to  the  master  or  owner  upon 
a  certificate  from  the  Registrar  of  the  Court  of  Admiralty  (p). 

(o)  M.S.  Act,  1854, 8. 215.  No  oflBcer  of  the  sums  ascertained  in  this  manner 

who  receives  any  such  bill  is  subject  to  by  the  Accountant-General  of  the  Navy, 

any  liability  in  respect  of  it,  except  in  and  declares,  that  any  persons  forging 

refpect  of  its  safe  custody,  until  trans-  or  fraudulently  altering  any  document, 

ffiitted  to  the  Accountant-General.     lb.  or  making  use  of  any  forged  or  altered 

(p)  The   Registrar  is  empowered  to  document  in  support  of  such  applica- 

examine    into    and    finally  decide  on  tions,  or  procuring  or  giving  any  false 

claims  of  thb  description,  subject  to  an  evidence    or    representation,    knowing 

appeal  to  the  Judge  of  the  Court,  sect,  the  same  to  be  false,  shall  be  guilty  of  a 

218.    The  act  provides  for  the  payment  misdemeanor.    See  sects.  219,  220. 
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Whea  a  seaman  is  impressed  he  is  usually  entitled  to  bis 
wages  for  the  time  during  which  he  has  served  (q).  It  was  held, 
however,  before  the  alteration  by  statute  of  the  rule  of  law  which 
made  wages  to  depend  on  the  earning  of  freight,  that  the  right 
to  wages  in  cases  of  impressment  depended  upon  the  completion 
of  the  voyage  by  the  ship,  and  that  if  she  was  lost  the  wages 
could  not  be  claimed  (r). 


Effect  of  false 
BtatementB  on 
hiring. 


The  Merchant  Shipping  Act,  1854,  also  provides,  that  if  any 
seaman  on  or  before  being  engaged  wilfully  and  fraudulently 
makes  a  false  statement  of  the  name  of  his  last  ship,  or  last 
alleged  ship,  or  of  his  own  name,  he  shsJl  forfeit  out  of  the 
wages  which  he  may  earn  by  the  engagement  a  sum  not  exceed- 
ing 5Z.  (5), 


Effect  of  other 
misconduct. 


We  have  already  mentioned  the  contingencies  on  which,  by 
the  agreement  now  in  use,  wages  are  expressly  forfeited  by  mis- 
conduct {t).  We  have  also  seen  in  what  cases  deductions  are 
allowed  from  the  wages  of  seamen,  in  respect  of  illness  or  the 
'  cost  of  their  burial  (t^),  and  in  cases  of  refusal  to  join  the  ship 
not  amounting  to  desertion,  and  refusals  to  work  and  imprison- 
ments (x).  The  rules  which  are  in  force  respecting  the  forfeiture 
of  wages  by  reason  of  unfounded  complaints  to  official  persons  in 
respect  of  the  quality  and  quantity  of  the  provisions  on  board  (y), 
and  with  reference  to  the  power  of  naval  courts  to  discharge 
seamen  on  the  high  seas  or  abroad,  and  to  order  a  forfeiture  of  the 
wages,  have  also  been  already  mentioned  {z).  The  Merchant 
Shipping  Act,  1854,  also  provides,  that  whenever  any  act  of 


(q)  Wiggins  V.  Ingleton,  2  Ld.  Raym. 
1211.  After  this  decision  the  case  was 
expressly  provided  for  by  the  2  Geo.  2, 
c.  36,  s.  13,  but  that  statute  was  repealed 
by  the  5  &  6  Will.  4,  c.  19.  It  would 
seem,  however,  to  come  within  the  more 
general  provision  made  by  the  M.  S. 
Act,  1854,  s.  215,  as  to  the  payment  of 
wages  when  a  seaman  *^  leaves"  his 
ship  in  order  to  enter  the  navy.  If  the 
seaman  can  show  that  his  impressment 
was  the  result  of  the  malicious  act  of 
the  master,  it  would  seem  that  he  is 
entitled  to  his  whole  wages.  See  the 
judgments  of  Sir  W.  Scott  in  The  Jack 
Park,  4  Rob.  311,  and  The  Malta,  2 
Hagg.  158. 

(r)  DunkUy  v.  Bulwer,  6  Esp.  86. 

{s)  M.  S.  Act,  1854,  8.  255.     It  is 


provided  by  sect  223  of  this  act,  that 
the  additional  wages  which  are  to  be 
paid  to  the  seamen  under  that  section 
when  the  allowance  of  provisions  which 
has  been  agreed  upon  is  reduced  during 
the  voyage,  shall  not  be  claimable  in 
cases  in  which  the  reduction  is  made  by 
way  of  punishment  in  accordance  with 
any  regulation  in  the  agreement,  or 
during  any  time  when  the  seamen  w\h 
fully  and  without  sufficient  cause  refuse 
or  neglect  to  perform  their  duty,  or  are 
lawfully  under  confinement  for  miscon- 
duct on  board  or  on  shore. 

(/)  Ante,  p.  117. 

(tt)  Jntet  p.  146. 

(«)  ^n/e,  pp.  115,  117. 

(y)  Ante,  p.  143. 

(«)  Anie,  p.  147. 
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misconduct  is  committed,  which  by  the  agreement  is  punishable 
by  a  feie,  Ae  appropriate  fine  is  to  be  deducted  from  the  wages 
and  paid  over  to  a  shipping  master  (a). 

These  are  the  principal  statutory  provisions  which  relate  to 
the  forfeiture  of  wages.  It  must,  however,  be  recollected  that, 
independently  of  any  statute,  the  wages  of  seamen  are  forfeited 
by  habitual,  but  not  by  occasional  drunkenness,  by  insolent  ex- 
pressions, and  acts  of  a  mutinous  character  not  apologised  for, 
and  by  habitual  disobedience,  or  by  disobedience  of  a  heinous 
and  aggravated  nature  (fi).  It  has  been  said  by  MoUoy  (c),  that 
if  die  goods  are  embezzled  or  damaged  by  Uie  mariners,  the 
owners  must  deduct  the  same  out  of  their  freight  to  the  mer- 
chants, and  the  master  out  of  tfie  wages  of  the  mariners ;  and 
we  have  already  seen  that  the  form  of  agreement  now  in  use 
expressly  provides  that  this  may  be  done  (d). 


The  le^Iature  has  also  protected  the  seamen  against  any  un-  Payment  of 
necessary  delay  in  the  payment  of  their  wages.     Thus,  by  sect.  ^^°*'** 
1K7  of  the  Merchant  Shipping  Act,  1854,  it  is  provided,  that  visions  m  to " 
the  master  or  owner  of  every  home  trade  ship  shall  pay  to  every 
seaman  his  wages  within  two  days  after  the  termination  of  the 
agreement,  or  at  the  time  when  the  seaman  is  discharged,  which- 


(«)  M.  S.  Act,  1854,  8.  256.  ThU 
section  contains  fuU  directions  as  to 
the  mode  of  paying  OTer  these  fines  to 
the  ihipping  masters.  Any  master  or 
owner  who  neglects  to  obey  these  regu- 
lations is  liable,  for  each  offence,  to  a 
penslty  not  exceedinff  six  times  the 
aiDount  of  the  fine  which  is  retained. 
lb. 

{h)  RoHnett  ▼.  Ship  Exeter,  2  Rob. 
2fl;  The  New  Phuenix,  1  Hagg.  198; 
The  MalUi^  2  ib,  158 ;  The  Lady  Carnp^ 
hett,  ib,  5;  The  EaUng  Grove,  ib.  15; 
The  Stum,  ib.  229,  n. ;  The  Oondolier,  3 
Hagg.  190;  The  Lima,  ib.  856;  The 
Dnehets  qf  Kent,  1  W.  Rob.  283  ;  Renno 
y.  Bemtett,  3  Q.  B.  768;  see  also  the 
judgment  of  Mr.  Justice  Story,  in  the 
Ship  Mentor,  4  Mason  (American)  Rep. 
90.  The  older  decisions  as  to  the  effect 
of  diiobedience  continue  to  be  of  some 
importance,  for  the  rules  of  the  ancient 
maritime  law  still  regulate  these  ques- 
tions, except  where  Uie  statute  law  has 
intervened.  See  the  judgment  of  Dr. 
Loshington  in  The  Weeimoreland,  1  W. 
Rob.  221.  It  was  said  in  one  case  by 
Lord  Stowell,  that  any  cause  which 
would  justify  a  master  in  discharging  a 


seaman  during  the  voyage,  would  also 
deprive  him  of  his  wages ;  but  the  rule 
now  acted  upon  in  the  Court  of  Admi- 
ralty is,  that  the  misconduct,  to  produce  | 
this  result,  must  be  such  as  to  render 
the  discharge  imperatively  necessary  for 
the  safety  of  the  ship  and  the  due  pre- 
servation  of  discipline.  See  The  Blake, 
1  W.  Rob.  73.  By  Art  14  of  the  Laws 
of  Oleron,  if  a  dispute  arose  between 
the  master  and  a  mariner,  the  master 
could  not  discharge  him  till  he  had 
thrice  denied  him  his  mess.  See  a  note 
on  this  by  Pardessus,  Lois  Marit,  tom. 
1,  p.  334.  A  provision  of  the  same 
kind  occurs  in  the  Consolato.  See  c. 
267.  This  regulation  was  probably  in- 
tended to  allow  time  for  reflection  and 
repentance  to  both  parties. 

(c)  Molloy,  B.  2,  c.  3,  s.  9.  Where 
damage  to  the  cargo  had  arisen  from 
the  gross  negligence  of  the  second  mate, 
and  a  deduction  from  the  fireight  had 
been  made  in  consequence,  ^is  was 
held  to  be  pleadable  as  a  set-off  to  the 
claim  for  wages.  The  New  Phoenix,  2 
Hagg.  420;  and  see  the  judgement  of 
SirW.  Scott  in  The  Malta,  2  ib.  172. 

{d)  Ante,  p.  134. 
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ever  first  happens.  In  the  case  of  other  ships  (except  those 
employed  in  the  southern  whale  fishery,  or  other  voyage  for 
which  the  compensation  consists  wholly  of  a  share  in  the  profits), 
the  wages  must  be  paid  within  three  days  after  the  delivery  of 
the  cai^o,  or  five  days  after  the  discharge,  whichever  first  hap- 
pens, and  in  all  cases  the  seamen  are  entitled  to  be  paid  at  the 
.    time  of  dischai^e  one  fourth  of  the  balance  due  to  them  (e). 

This  statute  also  provides,  by  sect.  170,  that  in  the  case  of  all 
British  foreign  going  ships,  wherever  registered,  all  seamen  dis- 
charged in  the  United  Kingdom  must  be  discharged  and  receive 
their  wages  before  a  shipping  master.  In  the  case  of  home  trade 
ships  this  may  also  be  done,  if  the  master  or  owner  so  desires  (/). 

By  sect.  171,  the  master  is,  moreover,  bound  to  deliver  to 
every  seaman  (or  in  cases  of  dischai*ge  before  a  shipping  master 
to  the  latter),  within  twenty-four  hours  before  he  is  paid  off,  a 
fill!  and  true  account  of  his  wages,  in  a  form  sanctioned  by  the 
Board  of  Trade.  This  account  must  show  all  the  deductions 
fi-om  the  wages,  and  no  deduction  not  mentioned  in  it  is  aUow- 
able,  unless  in  respect  of  a  matter  happening  subsequently  to 
the  delivery  of  the  account  (y). 

Certificates  of        By  sect.  172  of  this  statute,  every  seaman  is  entitled  upon  his 

dwcharge.         discharge,  or  upon  payment  of  his  wages,  to  receive  from  the 

master  a  signed  certificate,  in  a  form  sanctioned  by  the  Board 

of  Trade  (A),  specifying  the  period  of  his  service,  and  the  time 

and  place  of  his  dischai^e. 

By  sect  173,  the  shipping  masters  have  power  to  decide  any 
question  between  the  master  or  owner  and  any  of  the  crew 
which  both  parties  may  agree  in  writing  to  submit  to  them. 
Any  award  made  under  these  circumstances  is  conclusive,  and 
need  not  be  stamped. 

By  sect  1 74,  in  all  proceedings  relating  to  the  wages,  claims 
or  discharge  of  any  seaman  carried  on  under  the  statute  before 
a  shipping  master,  he  has  power  to  call  for  all  log-books,  papers 

(e)  Masters  and  owners,  who  neglect  which  directions  to  the  contrary  have 
to  observe  these  rules  without  sufficient  been  given  by  any  competent  Court, 
cause,  are  liable  to  pay  to  the  seamen,  (g)  The  master  is  bound  to  enter, 
as  wages,  a  sum  not  exceeding  two  days'  during  the  voyage,  the  deductions  in  a 
pay  for  every  day  of  delay  not  exceeding  book,  and  to  produce  this  book,  if  re- 
ten  days.  M.  S.  Act,  18d4,  s.  187.  See,  quired,  at  the  time  of  the  payment  of  the 
as  to  the  provisions  made  by  the  Ame-  wages.    lb. 

rican  law  for  the  speedy  payment  of  (A)  See   the   form,  post.  Appendix, 

wages,  3  Kent,  Comm.  178.  p.  ccxxxix. 

(/)  This  section  excepts   cases    in 
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or  other  documents  relating  to  the  matter  in  question,  and  to 
call  before  him  and  examine  the  owner  and  his  agent,  and  the 
master  and  any  of  the  crew,  being  then  at  or  near  the  place  of 
the  inquiry. 

The  following  are  the  rules  laid  down  by  the  Merchant  Ship- 
ping Act,  1864,  with  respect  to  the  settlement  of  wages: — 

It  is  enacted  by  sect.  176,  that,  on  the  completion  before  a  Settlement  be- 
shipping  master  of  any  discharge  and  settlement,  a  release  of  all  m^ten  *^^""* 
claims  in  respect  of  the  past  voyage  or  engagement  must  be 
signed  by  the  parties  and  attested  by  the  shipping  master.  This 
release  operates  as  a  mutual  discharge  and  settlement  of  all  the 
demands  in  respect  of  which  it  is  given  (i).  A  copy  of  the  re- 
lease, certified  under  the  hand  of  the  shipping  master,  must  be 
given  to  any  party  thereto  requiring  it.  This  copy  is  receivable 
in  evidence,  as  the  original,  in  all  future  questions  touching  the 
daims.  In  all  cases  in  which  the  statute  requires  that  the  dis- 
charge and  settlement  shall  take  place  before  a  shipping  master, 
no  payment,  receipt,  settlement  or  discharge  otherwise  made 
can  operate  as  a  satis£eu;tion  or  release.  And  whenever  a  master 
makes  a  payment  before  a  shipping  master,  the  latter  is  bound, 
if  required,  to  give  to  the  master  a  signed  statement  of  the 
whole  amount  paid ;  and  this  statement  is  evidence  as  between 
the  master  and  his  employer  that  he  has  made  the  payments 
mentioned  therein. 

By  sect  176,  upon  every  discharge  before  a  shipping  master, 
the  master  must  make  and  sign,  in  a  form  sanctioned  by  the 
Board  of  Trade,  a  report  of  the  conduct,  character  and  qualifi- 
cations of  the  persons  discharged,  or  he  may  state  upon  the 
form  that  he  declines  to  give  any  opinion  upon  these  particulars, 
or  any  of  them.  This  report  is  transmitted,  in  order  that  it  may 
be  recorded,  to  the  Registrar-General  of  Seamen,  or  any  other 
person  appointed  by  the  Board  of  Trade ;  and  every  seaman  is 
entitled  to  have  a  copy  of  so  much  of  the  report  as  concerns 
himself  given  to  him,  or  indorsed  on  his  certificate  of  discharge. 
The  statute  makes  it  a  misdemeanor  knowingly  to  make  or 
assist  in  making  any  fiilse  certificate  or  report,  or  to  forge  or 
fraudulently  alter  any  report,  or  fraudulently  to  make  use  of  any 
certificate  or  report  or  copy  which  is  forged  or  altered,  or  does 
not  belong  to  the  seaman. 

(t)  See  the  form,  poit,  Appendix,  p.  ccxi. 
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When  ship  is 
sold,  or  sea- 
men left 
abroad. 


We  have  already  seen  that,  under  the  Merchant  Shipping 
Act,  1864,  whenever  British  ships  are  transferred  or  disposed  of 
abroad,  the  seamen  are  entitled  to  be  discharged,  and  to  receive 
the  wages  which  they  have  earned,  unless  they  consent  to  con- 
tinue the  voyage  (A).  This  statute  also  provides,  by  sect.  209, 
that  whenever  any  seaman  or  apprentice  is  left  on  shore  abroad, 
in  or  out  of  the  Queen's  dominions,  under  a  certificate  of  unfit- 
ness or  inability  to  proceed  on  the  voyage,  the  master  must 
furnish  a  true  account  of  the  wages  which  are  due,  and  must 
pay  them  either  in  money  or  by  bill  on  his  owner.  And  by 
sect.  210,  the  payment  must  be  made  to  the  seaman  or  ap- 
prentice himself,  if  it  is  made  within  the  Queen's  dominions ; 
but,  if  not,  it  must  be  made  to  the  consular  officer,  who  is 
bound,  if  satisfied  with  the  account  of  wages,  to  indorse  on  a 
duplicate  a  receipt  for  the  money  or  the  bill.  If  the  seaman 
subsequently  obtains  employment,  or  otherwise  quits  the  port, 
the  consular  officer  is  entitled  to  deduct  out  of  the  sum  received 
by  him  any  expenses  which  have  been  incurred  by  him  in  re- 
spect of  the  subsistence  of  the  seaman  or  apprentice  under  the 
provisions  of  the  act  (except. those  expenses  which  are  to  be 
borne  by  the  master  or  owner),  paying  over  the  balance  to  the 
seaman  or  apprentice  (Z). 


Money  orders.  The  Merchant  Shipping  Act,  1864,  also  enacts,  by  sect.  177, 
that,  if  the  Board  of  Trade  so  directs,  facilities  may  be  given  for 
remitting  the  wages  and  other  monies  of  seamen  and  apprentices 
to  their  relatives  or  others,  by  means  of  money  orders  issued  by 
the  shipping  masters.  And  by  sect.  178,  the  Board  may  cause 
the  amount  of  a  money  order  to  be  paid  to  the  person  in  whose 
favour  it  was  made,  or  to  his  personal  representatives,  l^atees 
or  next  of  kin,  notwithstanding  that  the  order  may  not  be  in 
his  or  their  possession  (m). 

Savings  banks.  By  sect  180,  the  National  Debt  Commissioners  are  also  em- 
powered to  establish  savings  banks  for  the  receipt  of  deposits 


(k)  Ante,  p.  138.  M.  S.  Act,  1854,  s. 
205. 

(/)  If  the  seaman  or  apprentice  dies 
before  his  ship  leaves  the  port,  or  is  sent 
home  at  the  public  expense,  the  amount 
received  by  the  consular  officer  must  be 
dealt  with  under  the  provisions  of  the 


act,  or  accounted  for  to  the  Board  of 
Trade.     lb. 

(ffl)  Any  shipping  master,  or  other 
public  officer,  who  grants  or  issues  a 
money  order  with  a  fraudulent  intent  is 
guilty  of  felony.  M.  S.  Act,  1854,  s.  179. 
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not  exceeding  150L  in  the  whole  in  respect  of  any  one  account 
from  or  on  account  of  seamen  or  their  wives  and  families.  This 
enactment  has  been  extended  by  a  later  act  to  all  seamen  and 
tbeir  wives  and  families,  whether  the  seamen  belong  to  the  navy 
or  to  the  merchant  or  any  other  service  (n). 

The  following  are  the  provisions  of  the  Merchant  Shipping 
Act,  1854,  with  reference  to  the  relief  of  seamen's  families  out 
of  the  poor  rates : — 

By  sect  192,  whenever,  during  the  absence  of  any  seaman  on  Repayment  of 
a  voyage,  his  wife,  children  or  step-children  become  chargeable,  ?o  fo^iiy. 
die  parish  or  union  is  entitled  to  be  reimbursed  any  sums  pro- 
perly expended  in  their  maintenance  out  of  the  wages  of  the 
seaman  earned  during  the  voyage.  It  is  provided,  however, 
that  if  only  one  of  such  relations  is  chargeable,  the  sum  to  be 
deducted  from  the  wages  is  not  to  exceed  one-half,  or  two- 
thirds  in  case  two  or  more  relations  are  chargeable.  And  if, 
during  the  seaman's  absence,  any  sums  have  been  paid  by  the 
owner,  under  an  allotment  note,  to  or  on  behalf  of  these  rela- 
tions, the  reimbursement  is  to  be  limited  to  the  excess,  if  any, 
of  the  above-mentioned  proportions  of  wages  over  the  sums  so 
paid  (p). 

By  sect  194,  whenever  any  seaman  or  apprentice  belonging  Wages  and 
to  or  sent  home  in  any  British  ship  employed  on  a  voyage  ®^*^^^  °in'*on 
which  is  to   terminate   in  the  United  Kingdom  dies  on  the  voyage. 
vojrage,  the  master  is  bound,  under  heavy  penalties,  to  take 
charge  of  all  the  money,  clothes,  and  effects  which  the  seaman 
may  leave  on  board.     The  master  may,  if  he  thinks  fit,  cause 
any  of  the  clothes  and  effects  to  be  sold  by  auction  at  the  mast, 
or  other  public  auction,  and  he  is  boimd  to  sign  an  entry  in  the 
official  log,  containing  full  particulars  of  the  property  and  of  the 
results  of  the  sale,  and  of  the  amount  of  wages  due  (jp). 

(s)  See  sect   17   of  the  Merchant  to  the  parish  officers.    The  owner  is 

Shipping  Act  Amendment  Act,  1855,  hound  to  act  upon  this  notice,  and,  on 

18  &  19  Vict.  c.  91.  the  seaman's  return,  the  parish  officers 

(0)  The  mode  of  obtaining  this  reim-  may  claim  the  amount  summarily  before 

barsement  is  pointed  out  by  the  act  two  justices,  who  may  order  it  to  be 

The  parish  officers  may  give  a  notice  to  paid.     If  no  such  orider  is   obtained 

the  shipowner  stating  the  proportion  of  within   the   period   mentioned  in    the 

wages  which  it  is  intended  to  claim,  and  notice  from   the    parish    officers,    the 

requiring  the  owner  to  retain  the  same  owner  is  bound  to  pay  over  the  wages 

for  a  period  not  exceeding  21  days  from  to  the  seaman  without  deduction.    M.  S. 

the  seaman's  retiim,  and  also  requiring  Act,  1854,  s.  193. 
that  notice  of  his  return  shall  be  given  (p)  It  is  declared  by  the  M.  S.  Act, 
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By  sect.  195,  the  master  is  bound  in  these  cases  to  hand  over 
the  money,  and  wages,  and  any  efTects  not  sold,  to  the  shipping 
master  at  the  port  of  destination.  If,  however,  the  ship  touches 
and  remains  for  forty-eight  hours  at  any  foreign  port,  or  port 
in  the  Queen's  dominions  abroad,  before  it  reaches  a  port  in 
the  United  Kingdom,  the  master  must  report  the  case  to  the 
British  consul  or  officer  of  customs,  and,  if  required,  must  de- 
liver the  money,  wages,  and  effects  to  him ;  and  in  all  cases  in 
which  any  seaman  or  apprentice  dies  during  a  voyage  or  en- 
gagement, the  master  is  bound  to  give  to  the  Board  of  Trade, 
or  the  oflScers  mentioned  above,  an  account  of  the  effects, 
money,  and  wages.  On  compliance  with  these  r^^lations  of  the 
act,  the  master  is,  at  the  port  of  destination,  entitled  to  receive  a 
certificate  from  the  shipping  master,  without  which  no  foreign 
going  ship  can  clear  inwards  (y). 

Sect.  197  provides  that,  in  these  cases,  if  the  seaman  or 
apprentice  dies  abroad  leaving  any  money  or  effects,  not  on 
board  his  ship,  the  chief  oflScer  of  customs,  or  British  consular 
oflScer  at  or  nearest  to  the  place,  is  to  take  charge  of  them. 
This  oflScer  may  sell  any  of  these  effects,  or  any  effects  delivered 
to  him  under  the  provisions  mentioned  above,  and  must  account 
for  the  proceeds,  and  any  wages  paid  to  him,  to  the  Paymaster- 
General. 

Wages  and  By  sect.  198,  whenever  any  seaman  or  apprentice  dies  in  the 

men  dying  at     United  Kingdom,  and  is  entitled  to  claim  from  the  master  or 

home.  owner  any  effects  or  unpaid  wages,  they  must  be  duly  accounted 

for  to  the  shipping  master  at  the  port  where  the  seaman  or 

apprentice  was,  or  was  to  have  been  discharged,  or  to  the  Board 

of  Trade. 

By  sect.  199,  whenever  the  money  and  effects  of  deceased 
seamen  or  apprentices  received  by  the  Board  of  Trade,  or  its 
agents,  under  the  provisions  mentioned  above,  do  not  exceed 
in  value  50/.,  the  Board  may,  after  deducting  the  expenses, 
pay  and  deliver   over  the   same  to  any  claimants  who   can 

1854,  8.  109,  that  the  provisions  of  the  United  Kingdom,  and  to  the  owners, 

act  as  to  the  wages  and  eti'ects  of  de-  masters,  and  crews  of  these  ships, 
ceased  seamen  and    apprentices  shall  (q)  If    these    provisions   are  disre- 

apply,  unless  the  context   requires  a  garded,  the  master  is  liable  to  heavy 

different  application,  to  all  sea  going  penalties.    The  owner  is  liable  to  ac- 

British    ships  wherever   registered   of  count  if  the  master  does  not,  and  the 

which    the    crews   are    discharged,  or  money,  wages,  and  effects  are  recover* 

whose  final  port  of  destination  is  in  the  able  as  wages.    M.  S.  Act,  1854,  a.  196. 
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prove  themselves,  to  the  satisfaction  of  the  Board,  to  be  either 
the  ividows  or  children,  or  to  be  entitled  to  the  effects  of  the 
deceased  seamen  under  a  will,  or  under  the  statutes  of  distribu- 
tion, or  under  any  other  statute,  or  at  common  law,  or  to  be 
entitled  to  take  out  probate  or  letters  of  administration  or  con- 
firmation, though  they  may  not  have  been  actually  taken  out. 
The  Board  is  discharged  from  all  further  liability  if  it  acts 
under  these  provisions;  it  may,  however,  require  probate  or 
letters  of  administration  or  confirmation  to  be  taken  out.  When 
the  money  and  effects  exceed  60L  in  value,  the  Board  must, 
after  deducting  the  expenses,  pay  over  the  same  to  the  personal 
representatives. 

These  rules  are,  however,  subject  to  the  following  pro- 
visions : — 

By  sect.  200,  if  the  deceased  has  lefl  a  will,  the  Board  may 
refuse  to  pay  or  deUver  the  wages  or  effects  to  any  one  claiming 
under  a  will  made  on  board  ship,  unless  it  is  in  writing,  and 
signed  or  acknowledged  in  the  presence  of  and  attested  by  the 
master  or  first  or  only  mate.  And  if  the  claim  is  put  forward 
under  a  will  made  elsewhere  than  on  board  ship,  and  by  a  person 
not  related  to  the  deceased  by  blood  or  marriage,  the  Board 
may  refuse  to  deliver  up  the  wages  or  effects,  unless  the  will  is 
in  writing,  and  signed  or  acknowledged  in  the  presence  of  and 
attested  by  two  witnesses,  one  of  whom  must  be  a  shipping 
master,  or  a  minister,  or  oj£ciating  minister,  or  curate  of  the 
place  where  it  was  made.  If  the  will  was  made  at  a  place  where 
there  are  no  such  persons,  one  of  the  witnesses  must  be  a  justice 
of  the  peace,  or  consular  oflBcer,  or  officer  of  customs  (r). 

The  following  are  the  rules  laid  down  by  the  Merchant  Ship-  Payment  of 
ping  Act,  1864,  for  the  purpose  of  preventing  fraud  with  reference  ^!^d  wamcn". 
to  the  claims  of  creditors  of  deceased  seamen  and  apprentices : — 

By  sect.  201,  no  creditor  is  entitled  to  claim  from  the  Board 
of  Trade  the  wages  and  effects  by  virtue  of  letters  of  administra- 
tion taken  out  by  him,  or  confirmation  in  Scotland  as  executor 
creditor;  nor  is  any  such  creditor  entitled,  by  any  means  what- 
ever, to  payment  of  his  debt  out  of  the  wages  or  effects,  if  the  debt 
accrued  more  than  three  years  before  the  death,  or  the  demand 

(r)  When  the  claim  under  a  will  is      if  no  will  had  been  made.    M.  S.  Act, 
rejected   under    thene    provisions,   the      1854,  s.  200. 
wages  and  effects  must  he  dealt  with  as 
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is  not  made  within  two  years  after  the  death.  The  steps  to  be 
taken  for  procuring  the  payment  of  debts,  subject  to  these  pro- 
yisionSy  are  as  follows : — the  creditor  must  deliver  to  the  Board 
of  Trade  an  account,  in  writing,  stating  the  particulars  of  his 
claim;  this  account  must  mention  the  place  of  abode  of  the 
creditor,  and  must  be  verified  by  declaration  before  a  magis* 
trate.  If,  before  this  demand  is  made,  the  claim  of  the  widow, 
or  any  child,  or  that  of  any  person  claiming  under  a  will,  or  any 
statute,  or  at  common  law,  has  been  allowed  by  the  Board, 
notice  of  this  is  to  be  given,  and  the  creditor  thereupon  acquires 
the  same  rights  and  remedies  against  the  person  whose  claim 
has  been  tiliowed  as  if  he  or  she  had  received  the  wages  and 
effects  as  the  legal  personal  representative  of  the  deceased. 

By  the  same  section  it  is  provided  that,  where,  before  the  credi- 
tor's demand,  no  such  claim  has  been  allowed,  the  Board  must 
investigate  the  creditor's  account,  and  may  call  for  proof  and 
all  the  vouchers  relating  to  it ;  and  if  the  Board  is  satisfied  of 
the  justice  of  the  demand,  or  any  part  of  it,  it  must  order  it  to 
be  paid,  so  far  as  the  assets  in  its  hands  may  extend.  If  the 
Board  is  not  satisfied,  or  the  proper  proof  is  not  produced  with- 
out sufiicient  reason,  the  demand  must  be  disallowed.  And  in  all 
cases  the  Board  may  delay  the  investigation  of  any  demand  by 
a  creditor  for  a  year;  and  if  during  that  time  a  claim  is  substan- 
tiated by  the  widow,  or  any  child,  or  any  one  claiming  under  a 
will,  or  statute,  or  at  common  law,  the  Board  may  allow  such 
claim;  in  which  case  the  creditor  is  entitled,  as  against  the  other 
claimant,  to  the  remedies  mentioned  above. 

By  sect.  202,  whenever  no  claim  is  made  to  wages  and 
effects  in  the  hands  of  the  Board  within  six  years  after  their 
receipt,  the  Board  has  an  absolute  discretion  either  to  allow  or 
refuse  any  later  claim  (js). 

By  sect.  203,  the  statute  subjects  all  persons  who  commit 
forgery,  or  fraudulently  alter  any  documents,  or  give  or  procure 
any  false  evidence  for  the  purpose  of  obtaining  any  money  or 
effects  of  deceased  seamen  or  apprentices,  to  severe  punish- 
ment. 

By  sect.  204,  whenever  seamen  are  invalided  or  discharged 
from  any  of  the  Queen's  ships,  and  are  sent  home  in  merchant 

(s)  The  money  arising  from  un-  of  the  Accountant-Oeneral  of  the  Navy, 
claimed  wages  and  effects  must  be  paid  under  sect.  204),  into  the  Consolidated 
over  by  the  Board  (subject  to  the  claims      Fund.    M.  S.  Act,  1854,  s.  202.. 
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ship^y  the  monies  and  effects  belonging  to  them,  which  are  paid 
over  under  the  provisions  of  the  act  to  the  Board  of  Trade  or 
its  agents^  must  be  paid  over  and  disposed  of  as  the  Accountant- 
General  of  the  Navy  may  direct 

It  is  not  necessary  to  enter  here  at  any  length  into  the  his-  Recovery  of 
tory  of  the  early  remedies  for  wages.    The  right  of  the  seamen  ^^°^"* 
to  sue  in  the  Courts  of  Admiralty  on  contracts  made  on  shore 
was  a  source  of  frequent  contention  between  these  Courts  and 
the  Courts  of  common  law.     The  latter  denied  the  existence  In  Courts  of 
of  this  right,  and,  at  last,  acknowledged  it  with  reluctance  and  J^Jalty.  ^ 
jealousy,  holding  that  it  was  a  mere  indulgence  to  the  seamen 
expressly  against  the  statute  (15  Rich.  2,  c.  3),  which  ordained 
that  the  Court  of  Admiralty  should  have  no  jurisdiction  over 
contracts  arising  within  the  bodies  of  the  counties.    This  in- 
dulgence,  it  was  said,  had  been  granted  because  the  remedy  in 
the  Admiralty  was  easier,  and  better ;  easier,  since  the  seamen 
could  in  that  Court  sue  jointly,  instead  of  being  obliged  to  sever 
as  in  the  Courts  of  common  law  (t) ;  and  better,  since  the  ship 
herself  was  in  the  Admiralty  Court  answerable  for  their  claim. 
The  right  to  sue,  moreover,  when  once  conceded,  was  narrowed 
by  the  Courts  of  law  as  much  as  possible,  for  although  it  was 
held  to  include  the  mate,  it  was  never  extended  to  the  master, 
who  was  considered  to  contract  on  the  credit  of  the  owners, 
and  not,  like  the  seamen,  on  that  of  the  ship  (u).    Distinctions 
were  also  made  as  to  suits  for  real  wages  and  for  carpenter's 
work  done  on  shore  (x),  and  the  right  of  the  Admiralty  Courts 
to  proceed  on  contracts  under  seal  was  denied  (y).    These  ques- 
tions are  not,  however,  now  of  any  practical  interest,  for  the 
jurisdiction  of  the  Courts  of  Admiralty  over  ordinary  (2r)  con- 
tracts for  wages  has  been  long  undisputed,  and  the  Legislature 
has,  in  cases  of  wages  not  exceeding  60/.,  provided  a  more 
simple  and  summary  remedy,  to  which  the  seamen  are  under 
ordinary  circumstances  confined ;  and  the  master  has  also  now 
similar  remedies  to  those  possessed  by  the  seamen. 

(/)  See  MoUoy,  B.  2,  c.  3,  &  8.  («)  Where    the   contract  was  for  a 

(«)  Molloy,  ubi  tup,;    Clay  v.  Snel'  specific  sum  for  the  Toyage,  and   in 

grave,  1   Lord  Rayni.  576 ;    S.  C.  Salk.  other  respects  special,  the  Court  of  Ad- 

33 ;  Comb.  74;  Carth.  518.  miralty  held  that  it  had  no  jurisdiction. 

(x)  MoUoy,  B.  2,  c.  3,  s.  8.  The  Debrectia,  3  W.  Rob.  33.    See  also 

\fl)  Ben*  T.  Parre,  2   Lord   Raym.  The   Sydney  Cove,   2    Dods.   II ;    The 

1206.    The  earlier  cases  will  be  found  Mona,  1  W.  Rob.  1^1  \  The  Riby  Grow, 

collected  and  commented  on  in  MoUoy,  2  ib,  52. 

«6t  *¥p^  and  in  Abbott  on  Shipping. 
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The  General  Merchant  Seamen's  Act  (7  &  8  Vict.  c.  112) 
provided,  that  where  the  wages  did  not  exceed  20/.  they  might 
be  recovered  in  a  summary  way  before  a  magistrate,  and  that 
the  amount  might  be  levied  by  distress  on  the  goods  of  the 
party  against  whom  the  order  was  made,  or  on  the  ship,  or  on 
her  tackle  or  apparel,  if  she  was  within  the  jurisdiction  (a).  It 
was  held  under  this  statute,  that  this  remedy  was  confined  to 
seamen  applying  personally,  and  could  not  be  used  by  an  exe- 
cutor or  administrator  of  a  deceased  seaman  (b) ;  and  also  that 
no  distress  could  be  levied  under  it  upon  a  ship  which  had  been 
arrested  in  a  cause  of  bottomry,  and  was  in  the  custody  of  the 
Court  of  Admiralty  (c).  This  statute  was,  however,  repealed  by 
the  Merchant  Shipping  Repeal  Act,  1864  (17  &  18  Vict  c.  120), 
and  the  provisions  with  respect  to  the  remedies  for  the  recovery 
of  wages  which  are  contained  in  the  statute  now  in  force  (the 
Merchant  Shipping  Act,  1864)  difier  from  the  earlier  enact- 
ments, and  are  as  follows : — 


Summary  re- 
medy where 
they  do  not 
exceed  50L 


By  sect.  188  of  this  act,  any  seaman  or  apprentice,  or  any 
person  duly  authorized  on  his  behalf,  may  sue  summarily  for 
any  wages  not  exceeding  50L  over  and  above  the  costs  of  the 
proceedings,  as  soon  as  the  wages  become  payable.  This  pro- 
ceeding must  be  before  any  two  justices  acting  in  or  near  the 
place  at  which  the  service  terminated,  or  the  seaman  or  appren- 
tice was  discharged,  or  at  which  the  person  on  whom  the  claim 
is  made  resides ;  and  the  order  of  the  justices  in  the  matter  is 
final  (rf). 


Statutory  limi- 
tation of  juris- 
diction of 
Courts  of  law 
and  Admiralty. 


By  sect.  189  of  the  same  statute,  wages  under  the  sum  of  60/. 
cannot  be  recovered  in  any  Court  of  Admiralty  or  Vice- Admi- 
ralty, or  in  the  Court  of  Session  in  Scotland,  or  in  any  Superior 
Court  of  Record  in  the  Queen's  dominions,  unless  the  owner  is 
adjudged  bankrupt  or  declared  insolvent,  or  the  ship  is  under 
arrest,  or  is  sold  by  the  authority  of  any  of  these  Courts,  or 
unless  any  magistrate  shall,  under  the  act,  have  referred  the  case 
to  be  adjudged  by  these  Courts,  or  unless  it  happens  that  neither 
the  owner  nor  the  master  is  or  resides  within  twenty  miles  of 


(a)  7&8Victc  112, s.  15. 

(b)  HolUngnoorth  v.  Palmer,  4  Exch. 
267. 

(c)  The    Weitmoreland,   2   W.    Rob. 
394. 


(d)  In  Scotland,  the  proceedings 
must  be  either  before  such  justices,  as 
are  above  mentioned,  or  before  the 
sheriff  of  the  county  within  which  the 
place  is  situated.  M.  S.Act,  1854,  s.  188. 
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the  place  where  the  seaman  or  apprentice  was  discharged  or 
put  ashore  (e). 

An  important  provision  in  this  respect  is  also  contained  in  the  Suits  not  to 
Merchant  Shipping  Act,  1864.  By  sect  190  no  seaman  whose  abroad?^  * 
^^y^c  or  engagement  is  to  terminate  in  the  United  Kingdom  is 
oititled  to  sue  abroad  for  his  wages,  unless  he  is  dischai^ed 
with  the  sanctions  required  by  the  act  (/),  and  with  the  written 
consent  of  the  master,  or  unless  he  proves  such  ill-usage  on  the 
part  of  the  master,  or  by  his  authority,  as  to  warrant  reason- 
able apprehension  of  danger  to  his  life,  if  he  had  remained  on 
board  ;  but  if  any  seaman  on  his  return  proves  that  the  master 
or  owner  has  been  guilty  of  any  conduct  or  default  which 
but  for  the  statute  would  have  entitled  him  to  sue  for  wages 
before  the  termination  of  the  voyage  or  engagement,  he  is  en- 
titled to  recover,  in  addition  to  his  wages,  such  compensation 
not  exceeding  20Z.  as  the  Court  hearing  the  case  may  think 
reasonable. 

Where  any  Court  or  mj^strate  has  power  to  direct  the  pay- 
ment of  wages,  if  the  person  ordered  to  pay  them  is  the  master 
or  owner,  and  the  same  are  not  paid  as  directed,  the  Court  may 
direct  the  amount  to  l)e  levied  by  distress  and  sale  of  the  ship, 
and  of  her  tackle,  furniture,  and  apparel  {g). 

The  right  of  suing  in  the  Admiralty  Court  for  wages  ex- 
tended, independently  of  any  statute,  to  every  person  upon  the 

(f)  It  is  declared  by  sect  109  of  this  diction  of  their  governments.    In  Bums 

statute,  that  the  third  part  of  the  act  (of  v.  Chapman^  &  C.  B.,  N.  S.,  481,  it  was 

which  these  provisions  as  to  wages  form  doubted  whether  sect.  189  of  the  M.  S. 

a  part)  shall,  unless  the  context  requires  Act,  1854,  applied  to  a  claim  for  wages 

a  different  application,  apply  to  all  sea  earned  on  board    an   American  sh  p. 

foing  ships  registered  in  the   United  Somewhat  similar  provisions  as  to  the 

lin«lom,    (except    ships    exclusively  recovery  of  wages  were  contained  in  the 

employed  in  fishing  on  the  coasts  of  the  7   &  8  Vict  c  112,  though  the  limit 

United  Kingdom,  and  ships  belonging  placed  by  that  act,  on  the  right  of  suing 

to    the  Trinity   House,   the  Commis-  for  wages  in  the  Admiralty  Courts,  &c., 

sioners  of  Northern  Lighthouses,  or  the  was  20^     It  was  considered  under  the 

P<»t  of  Dublin  Corporation,  and  plea-  last-mentioned  statute  that  where  the 

tore  yachts,)  and    also    to    all    ships  claim  for  wages  was  under  this  sum,  the 

registered   in    any  British    possession  Admiralty  Court  could  not  entertain  it 

trading  or  going  between  any  place  in  unless  it  was  apparent  that  justice  could 

the  United  Kingdom  and  any  place  or  not  be  fully  and  efficiently  administered 

placet  not  situated  in  this  possession,  by  a  magistrate.    See  the  judgrment  of 

and  to  the  owners,  masters,  and  crews  Dr.  Lushington  in  The  King  Wiiliamt  2 

of  these  ships,  wherever  they  may  be.  W.  Rob.  231. 

These  provisions  also  apply  to  all  ships  (/)  See,  as  to  this,  M.  S.  Act,  1854, 

registered  in    the  Queen's  dominions  sects.  205 — 207. 
al^ad,  when  they  are  out  of  the  juris*  {g)  lb,  sect  523. 
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ship,  except  the  master  (i),  and  in  this  Court  the  claim  for 
mariners'  wages  is  preferred  to  that  of  the  holders  of  bottomry 
bonds  (A). 

Suite  by  fo-  Foreign  seamen,  even  although  they  are  alien  enemies,  may 

reign  seamen,  pp^^^g^j  j^  ^j^jg  Court  against  foreign  ships  coming  to  this  country 
under  a  British  licence ;  but  the  Court  is  unwilling  to  interfere 
in  these  cases  without  the  consent  of  the  representative  of  the 
nation  to  which  the  parties  belong ;  and,  although  his  consent 
is  not  necessary,  the  rule  acted  upon  is,  that  notice  of  the  pro- 
ceedings must  be  given  to  him  {I).  Where  an  owner  had  em- 
ployed American  seamen  (at  a  period  when  they  were  alien 
enemies)  in  order  to  make  his  vessel  pass  for  an  American  ship 
he  was  not  allowed  to  set  up  that  &ct  in  answer  to  a  claim  in 
the  Admiralty  Court  for  wages  (m).  The  right  to  sue  for  wages 
was  also  recognized  in  a  case  where  the  seamen,  who  were 
alien  enemies,  had  earned  their  wages  on  a  voyage  under  the 
protection  of  a  British  licence  (n). 

It  is  to  be  observed  that  where  no  statute  has  interfered  the 
rights  of  action  which  belong  to  the  ordinary  contract  of  hire 
may  be  narrowed  by  the  express  agreement  between  the  parties. 
Thus,  it  was  held  that  no  action  could  be,brought  in  the  Courts 
of  this  country  for  wages  by  foreign  seamen  who  had  entered 
into  an  agreement  not  to  sue  for  wages  in  a  foreign  counlry, 
even  although  the  ship  and  cargo  were  confiscated  in  an  EngUsh 
port,  and  the  voyage  was  thereby  ended  (o).  And  where  a  sea- 
man entered  into  articles  by  which  he  agreed  not  to  sue  any  of 
the  owners  for  wages  except  one  of  them  who  was  the  captain, 
it  was  held,  that  he  could  not  sue  the  others,  although  they  had 

(t)  See    antet   p.   169.     TTie   Prince  of  the  voyage,  but  not  for  the  additional 

George,  3  Hagg.  876.    The  surgeon  may  wages  due  to  him  as  master.     The  Fa- 

sue;   Mills  v.  Long,  1  Sayer»  136  ;    The  vourite,  2  Rob,  232. 

Wharton,  3  Hagg.  148,  note  (n);    the  (k)  The  Madonna  d*  Tdra,  lDod8.87; 

carpenter;    The  Lord  Hobart,  2  Dods.  The  Sydney  Qm,  2ib,  11. 

104 ;  the  boaUwain ;   Ragg  v.  King,  2  {I)  The   Vrow  Mina,   1    Dods.   284 ; 

Str.  858.    So,  a  woman,  who  has  acted  The  Golubchick,  1  W.  Rob.  143.    See 

as  cook  and  steward  and  keeper  of  the  also  as  to  the  interference  of  our  Courts 

ship  and  stores  in  harbour  and  as  a  for  the  protection  of  foreign  mariners, 

mariner  may  recover  her  wages  in  this  TTie  Madonna  d^Idra,  1  Dods.  37  ;  The 

Court.     The  Jane  and  Matilda,  1  Hagg.  HHlhelm  Frederick,  1  Hagg.  188. 

187.    Where  a    mate   became  master  (m)  The  Frederick,  1  Dods.  266. 

during  the  voyage,  by  the  removal  of  («)  The  Maria  Theresa,  1  Dods.  266, 

the  master,  it  was  held  before  the  ex-  803. 

tension  by  statute  of  the  master's  reme-  (o)  Oienar  ▼.  Meyer,  2  H.  Bl.  608 ; 

dies,  that  he  might  sue  in  the  Admiralty  Johnson  v.  Machielsne,  8  Camp.  44. 
for  his  wages  as  mate  during  the  whole 
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received  the  proceeds  of  the  cai^o,  and  one  of  them  was  the 
managing  owner^  who  adjusted  the  wages  and  settled  with  the 
seamen  (p).  Where  a  seaman  elected  to  take  from  the  ship's 
agent  a  bill  of  exchange  for  his  wages  drawn  on  the  owners, 
it  was  held  that  he  had  lost  his  right  to  proceed  against  the  ship 
in  the  Court  of  Admiralty  (7). 

Where  the  voyage  is  illegal,  as,  for  instance,  where  it  is  in  Effect  of  ille- 
violation  of  the  Slave  Trade  Acts,  or  is  an  unauthorized  expedi-  ^yage! 
tion  of  a  naval  or  military  character,  the  seamen,  unless  they 
are  in  no  way  implicated  in  the  illegal  act,  cannot  recover  their 
wages  (r). 

The  master  may  be  sued  for  the  wages,  both  in  the  common  Liability  of 
law  and  Admiralty  Courts,  where  he  has  not  contracted  so  as  ""**  ^'     ^^^* 
to  incur  no  personal  obligation  {s). 

The  mariners  have  a  lien  upon  the  ship  and  freight  for  their  Lien  for 
wages.  This  lien  extends  over  the  whole  ship,  and  even  over  ^^°'^*' 
those  parts  of  her  which  are  separated  by  a  storm,  if  they  are 
recovered  (t) ;  and  it  is  not  destroyed  by  the  hypothecation  of 
the  ship,  or  even  by  her  sale,  unless  it  takes  place  under  the 
authority  of  a  competent  Court  (ti).  We  have  already  seen  that 
under  the  Merchant  Shipping  Act,  1854, 'there  is  a  statutory 
power  of  distress  over  the  ship  in  respect  of  the  mariners' 
wages  (r). 


(p)  M'JuUffe  ▼.  Biekneil,  2  C,  M.  & 
R.263. 

(9)  The  miliam  Money,  2  Hagg.  136. 

(r)  See  the  judgment  of  Sir  C.  Ro- 
binson in  The  Fanguardf  6  Rob.  207, 
and  The  Malta,  2  Hagg.  168.  Where 
the  |>ro«ecution  of  the  voyage  becomes 
illegal  b^  reason  of  war  it  has  been  held 
in  America  that  no  wages  are  due.  The 
Seraicga,  2  Gallison  (American)  Rep. 
164. 

(5)  Buck  ▼.  Rawlinvm,  1  Bro.  P.  C. 
137  :  Boylff  V.  Grant,  1  Salk.  83  ;  The 
Jack  Park,  4  Rob.  308,  ante,  p.  102. 

(/)  See  the  Consolato,  c.  93,  and  per 
Lord  Stowell,  in  The  Neptune,  1  Hagg. 
238;  The  Golubchick,  1  W.  Rob.  143; 
The  Juliana,  2  Dods.  504.  As  against 
the  cargo,  qud  car^,  there  is  no  lien. 
See  the  judgmenu  in  The  Lady  DurJuun, 
3  Hagg.  200,  and  The  Riby  Grove,  2  W. 
Rob.  59.  In  America  the  seamen  have 
a  lien  upon  the  ship  for  their  wages. 
Skeppardy,  Taylor,  5  J^eten  (American) 


Rep.  676.  Wages  are  not  entitled  to 
priority  in  the  Admiralty  Court  where 
a  vessel  has  been  pronounced  liable  for 
damages  for  collision.  The  Linda  Flor, 
4  Jur.  N.  S.  174.  Where  a  subject  of 
the  United  States  was  mate  on  board  a 
vessel  of  that  country,  during  a  voyage 
from  California  to  Great  Britain,  and  by 
the  death  of  the  master  during  the 
voyage  he  became  in  possession  of  the 
ship  as  master,  and  afterwards  proceeded 
in  the  British  Court  of  Admiralty 
a^inst  the  freight  for  wages  due  to 
him,  it  was  held  that  the  lex  fori  must 
govern  the  case,  and  that  he  had  a  lien 
on  the  freight.  The  Mi{ford,  4  Jur. 
N.  S.  417,  Adm. 

(u)  The  Sydney  Cove,  2  Dods.  13; 
The  Batavia,  ib.  500 ;  The  Margaret,  3 
Hagg.  238.  See  also  the  judgment  in 
Brown  v.  Lull,  2  Sumner  (American) 
Rep.  443. 

(v)  Ante,  p.  171. 
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Statutes  of 
Limitation. 


Actions  for  wages,  when  brought  in  the  common  law  Courts, 
must  be  brought  within  six  years,  except  where  the  agreement 
is  under  seal,  in  which  case  the  limitation  is  twenty  years  (x). 
Suits  for  wages  in  the  Admiralty  Courts  must  also  be  brought 
within  six  years.  In  both  these  cases,  however,  there  formerly 
was  an  exception  in  favour  of  persons  under  disability  or  absent 
beyond  the  seas(y).  But  this  is  no  longer  the  case(z).  In 
causes  of  wages  the  Courts  of  Admiralty  have,  as  we  have  seen, 
jurisdiction  by  statute  to  decide  all  questions  of  title  to  ships  (a). 


Charitable 

CORPORA- 
TIONS FOR 
RELIEF  OF 
SICK  SEAMEN, 
&C. 


It  may  be  useful  to  mention  here  that  by  the  20  Geo.  2,  c.  38, 
a  corporation  was  created,  called  "  The  President  and  Go- 
vemors  for  the  relief  and  support  of  sick,  maimed,  and  disabled 
seamen,  and  of  the  vndows  and  children  of  such  as  shall  be 
killed,  slain,  or  droumed  in  the  Merchant  Service,'^  for  the  pur- 
pose of  reUeving  and  supporting  maimed  and  disabled  seamen, 
and  the  widows  and  children  of  those  who  had  been  killed  in 
this  service  (6).  The  37  Geo.  3,  c.  73,  the  4  &  6  Will.  4,  c.  62, 
the  6  &  7  Will.  4,  c.  15,  and  the  7  &  8  Vict.  c.  1 12,  also  contained 
provisions  for  the  support  and  regulation  of  this  institution. 

Under  these  acts  all  the  masters  and  owners  in  the  merchant 
service  navigating  their  own  ships,  and  all  the  seamen  employed 
in  it,  were  compelled  to  contribute  at  stated  periods,  and  ac- 
cording to  a  fixed  rate,  towards  a  fund  called  the  Merchant 
Seamen's  Fund,  out  of  which  the  corporation  was  empowered  to 
relieve  disabled  or  decrepit  seamen,  and  those  who  had  been 
shipwrecked,  or  taken  by  the  enemy,  and  also  the  widows  and 
children  of  seamen  who  had  been  killed  or  drowned. 

In  consequence,  however,  of  this  fund  having  been,  to  some 
extent,  diverted  from  its  original  purpose,  and  of  other  causes 
having  reduced  the  funds  of  the  institution  considerably  below 
its  expenditure,  it  became  necessary  in  1861  to  provide  for  the 
winding  up  of  the  fund,  and  for  its  collection  and  distribution 
in  the  mean  time.  This  was  done  by  the  14  &  16  Vict  c.  102, 
which  provided  that  contributions  to  the  fund  should,  for  the 
future,  cease  to  be  compulsory,  and  that  no  one  should  be 


{x)  21  Jac.  \,  c.  16,  B.  38;   3  &  4      Hudson,  8  E.  &  B.  429. 


Will.  4,  c  42,  s.  3. 

(y)  4  Anne,  c.  16,  s.  17. 

{%)  See  the  Mercantile  Law  Amend- 
ment  Act,  1856,  s.  10.  As  to  the  con- 
struction  of  this  section,  see  ComiU  v. 


(a)  Ante,  p.  19 ;  3  &  4  Vict  c  65,  s. 
4. 

(6)  A  somewhat  similar  system  is 
established  in  America.  See  8  Kent, 
Comm.  pp.  179,  181. 


Digitized  by 


Google 


THE  CREW.  175 

allowed  to  contribute  to  it  who  was  not  a  contributor  at  the  time 
of  the  passing  of  the  act. 

Andy  finally,  the  Merchant  Shipping  Repeal  Act,  1854  (17 
4  18  Vict  c.  120),  repealed  these  statutes  and  put  an  end  to 
the  system  established  by  the  earlier  acts. 

Another  institution  for  the  benefit  of  merchant  seamen,  namely, 
"  The  Seamen's  Hospital  Society,"  was  established  in  1821,  and 
afterwards  incorporated  by  the  3  &  4  Will.  4,  c.  9.  This  society 
is  now  supported  by  voluntary  contributions.  For  some  years 
it  was  also  entitled,  under  the  14  &  15  Vict  c.  102,  to  receive 
the  proceeds  of  the  unclaimed  effects  and  wages  of  deceased 
seamen,  and  to  certain  annual  contributions  for  a  limited  period 
by  the  Board  of  Trade  out  of  the  Merchant  Seamen's  Fund  (c). 
But  these  provisions  have  either  expired  or  have  been  repealed 
by  the  Merchant  Shipping  Repeal  Act,  1854  (rf). 

(e)  See  the  14  &  15  Vict  c.  102,  ss.  (d)  See  the  Schedule  to  the  17  &  IS 

»-W.  51,  61.  Vict.  c.  120. 


Digitized  by 


Google 


(     176    ) 


CHAPTER  V. 


THE  PILOT. 


Nature  op 

OFFICE. 


PAGE 

NATTjaB  OF  Office.  ...  176 
extbkt  of  contbol  .  .  .177 
Tbinity  Housb  and  Cinqub 

Port  Pilots 178 

Pilot AGB  Authorities   .    .178 
Powers    of    General   Pi- 
lotage Authorities    .    .  178 

Bye-Laios 179 

Returns    to    the    Board  of 

Trade 181 

Pilot  Licences 182 

Pilot  Boats 182 

Compulsory  Pilotage  .     ,    ,183 
Certificates    of   bervice    or 

Competency 184 

Licensing   of   Masters   and 

Mates 186 

Exemption  of  Qjneen^s  Ships.  187 
Of  Ships  in  Distress    ...  187 

Foreign  Vessels 187 

Remuneration  op  Pilots  .  187 
Rights  and  Privileges  of 

Pilots 188 

Offences  of  Pilots    •    .    .  190 


PAGE 

Trinity  House  Pilotage  .  192 
PowersofTrifdty  House.    .  193 

Bond 194 

Revocation  and  Suspension  of 

JUcence 194 

Compulsory  Pilotage  (Trinity 

Exemptions  from    ....  196 
Rates  of  Pilotage  and  Pilot 

Fund  {Trinity  House)  .    .  196 
Sub^  Commissioners  of  Hull 

and  Newcastle     ....  197 
Liability  of  Pilot  for  Neg- 
ligence, &o 197 

Liability  of  Masters  and 
Owners  FOR  Acts  OF  Pilot  198 
At  Common  Law    ....  198 
Where    Pilot    taken    under 

Statute 198 

Under  the  Merchant  Shipping 

Act,  1854 199 

Where  Master  or  Crew  are 

in  Fault 201 

Where  Act  not  within  Pilot's 

Duty 201 

Foreign  Vessels 202 


Pilots  are  persons  who,  in  consequence  of  their  special 
knowledge  of  particular  waters,  are  taken  on  board  to  superin- 
tend the  steering  of  the  vessel  where  the  navigation  is  difficult 
and  dangerous  (a).  During  the  period  of  their  chaise,  the  whole 
responsibility  of  the  safe  conduct  of  the  vessel  devolves  upon 
them.  Hence,  ^I  maritime  countries  have  endeavoured  to 
maintain  their  efficiency,  by  affording  to  them  means  of  instruc- 
tion, and  by  punishing  them  for  misconduct  or  incapacity  {b). 


(a)  Sect  2  of  the  M.  S.  Act,  1854, 
provides  that  the  word  "  pilot,"  in  that 
act,  shall  mean  "any  person  not  be- 
longing to  a  ship  who  has  the  conduct 
thereof;"  and  "qualified  pilot"  "any 
person  duly  licensed  by  any  pilotage 
authority  to  conduct  ships  to  which  he 
does  not  belong." 

(6)  By  the  laws  of  Oleron,  art  25,  if 


a  pilot  undertook  to  answer  for  the 
piloting  on  his  head,  and  afterwards 
lost,  or  even  perilled  the  ship,  the  sea- 
men or  merchant  might  strike  off  his 
head  without  being  liable  to  any  punish- 
ment, but  the  law  added  that  "  before 
he  is  killed  it  is  expedient  to  ascertain 
that  he  has  not  wherewithal  to  pay." 
See  also  The  Comolato,  c  206,  the  pro- 
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For  these  purposes,  and  for  securing  reciprocal  benefits  to 
shipowners,  most  systems  of  maritime  law  have  made  the  em- 
ployment of  pilots  compulsory.  We  shall  see  shortly  how  this 
has  been  effected  in  this  country ;  but  it  may  here  be  observed, 
that  apart  firom  any  positive  rule  upon  the  subject,  the  master 
when  engaged  in  a  foreign  trade  is  bound,  for  the  protection  of 
the  owner  and  of  all  interested  in  his  ship,  to  put  her  under  the 
charge  of  a  pilot  within  the  limits  of  whose  employment  he  may 
be  (c).  One  effect  of  his  neglecting  to  do  so,  is  to  discharge  the 
insurers  from  their  liability  (d).  If,  however,  on  arriving  off  a 
port  he  uses  due  diligence  to  obtain  a  pilot,  it  is  otherwise,  since 
in  that  case  he  does  all  that  can  be  required  of  him  by  law  (e). 

As  long  as  the  vessel  is  under  the  care  of  the  pilot,  he  is  Extent  op 
considered  as  commander  so  far  as  her  navigation  is  concerned.  ^®^'^*'®'- 
With  regard  to  the  control  which  the  master  may  exercise  over 
the  conduct  of  the  vessel  while  a  licensed  pilot  is  on  board,  it 
has  been  said  that  it  would  be  a  most  dangerous  doctrine  to  hold 
that,  except  under  extraordinary  circumstances,  a  master  could 
be  justified  in  interfering  with  the  pilot  in  his  proper  vocation  (/) ; 
in  cases,  however,  of  obvious  danger,  where  it  is  evident  that 
the  pilot  is  acting  rashly,  it  is  not  only  the  master's  right  but  his 
duty,  to  resume  his  authority  iff).  He  is  bound  also  to  look 
after  the  pilot  in  all  cases  in  which  the  latter  is  intoxicated  or 
palpably  incompetent  (A). 

The  observations  hitherto  made  relate  to  pilots  in  general ;  in 
8e?eral  of  the  ports  of  England,  however,  societies  or  corpora- 
tions have  long  been  established,  either  under  charters  from  the 
Crown,  or  under  local  acts  of  Parliament,  for  the  appointment 
and  control  of  pilots  in  particular  localities  (i). 

It  is  unnecessary  to  mention  here  all  the  provisions  by  which 
these  various  societies  are  governed,  or  the  limiis  of  their  autho- 

Tisions  of  which  are  even  more  strin-  (e)  Phillips  y.  Headlatn,  2  B.  &  Ad. 

^L    By  the  laws  of  Denmark,  an  S80. 

Ignorant  pilot  was  to  pass  thrice  under  (/)  See  the  judgment  of  Dr.  Lush- 

the  ship's  keeL    See  Molloy,  B.  2,  c  9,  ington  in  The  Maria,  1  W.  Roh.  180, 

s.  2.  and  in  The  LochUbo,  S  W.  Roh.  321 ; 

{c)  Law  V.  HolUngiworth,  7  T.  R.  160.  PoUok  v.  McAlpin,  7  Moore,  P.  C.  C.  427. 

See  The  WUHam,  6  Roh.  316,  and  see  (g)  See    the   judgment    of    Sir    J. 

The  Omsolato,  c.  205.     This  rule  has  Nicholl,  in  The  Girolamo^  3  Hagg.  176, 

been  acted  upon  in  America  in  a  case  and  The  Lochlibo^  ubi  tup, 

where  the  Ion  occurred  at  a  point  where  (A)  See  the  judgment  of  Dr.  Lush- 

the  pilot's  serrice  was  necessary,  3/c3fi^  ington  in  The  Duke  t^  Manchester,  10 

iua  T.  Union  Insurance  Company,  1  Rice,  Jur.  863. 

(American),  Rep.  248.  (I)  The  Liverpool  Pilot  Act  is  the 

{d)  Law  V.  Holiingsworthf  ubi  sup,  6  Geo.  4,  c.  Ixziii. 
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rity ;  there  is,  however,  one  body  of  more  than  ordinary  import- 
ance, which  is  regulated  by  public  statutes,  and  which  requires 
a  special  notice,  owing  to  the  number  of  the  pilots  under  its  con- 
Trinity  trol,  and  the  large  extent  of  its  jurisdiction.     This  is  the  corpo- 

CiNoirB^PoRT  J^tioJi  o{  the  Trinity  House  of  Deptford  Strond,  of  which  special 
Pilots.  notice  will  be  taken  hereafter  (k).    The  Cinque  Port  Pilots  were 

formerly  under  the  control  of  the  Society  or  Fellowship  of  the 
Cinque  Port  Pilots;  but  these  pilots  were  placed  under  the 
jurisdiction  of  the  Trinity  House  by  the  16  &  17  Vict  c.  129, 
(now  repealed  by  the  Merchant  Shipping  Repeal  Act,  1854,) 
and  are  now  still  under  that  jurisdiction  by  virtue  of  the  pro- 
visions of  the  Merchant  Shipping  Act,  1854. 


Pilotage 

AUTHORITIES. 


All  pilotage  authorities  (Z)  within  the  United  Kingdom  now 
derive  their  jurisdiction  from  the  Merchant  Shipping  Act,  1864. 
The  provisions  of  this  act  relating  to  this  subject  are  contained 
in  Part  V.,  and  in  ss.  330  to  388.  These  sections  r^ulate  the 
powers  of  pilotage  authorities  in  general ;  the  returns  to  be  made 
by  them  to  the  Board  of  Trade ;  the  licensing  of  pilots,  masters 
and  mates;  and  the  rights,  privileges,  liabilities  and  remuneration 
of  pilots.  These  sections  also  define  the  powers  of  the  Trinity 
House,  and  contain  the  regulations  now  in  force  with  reference 
to  compulsory  pilotage,  pilot  boats,  rates  of  pilotage,  and  the 
Trinity  House  Pilot  Fund. 


Power  op 

GENERAL 
PILOTAGE 
AUTHORITIES. 


With  respect  to  the  powers  and  jurisdiction  of  pilotage  autho- 
rities in  general,  the  act  provided  that  they  should  retain  all 
powers  and  jurisdiction  which  they  then  possessed,  so  &r  as  they 
were  consistent  with  the  act  (m).  Pilotage  authorities  may  also, 
by  bye-laws  to  be  made  with  the  consent  of  the  Queen  in 
Council,  exempt  the  masters  of  any  ships  or  classes  of  ships 
from  being  compelled  to  employ  qualified  pilots.     They  may 


{k)  Post,  p.  192.  As  to  the  ap- 
pointraent  of  Sub  •Commissioners  of 
Pilotage  by  the  Trinity  Houses  of  Hull 
and  Newcastle,  see  M.  S.  Act,  1854, 
sect.  387. 

(/)  By  the  M.  S.  Act,  1854,  sect  2, 
the  words  '* pilotage  authority**  include 
all  bodies  and  persons  authorized  to 
appoint  or  licence  pilots,  or  to  fix  or 
alter  rates  of  pilotage,  or  to  exercise 
any  jurisdiction  in  respect  of  pilotage. 


(m)  M.  S.  Act,  1854,  s.  3S1.  This 
provision,  which  appears  to  amount  to 
a  substantial  incorporation  in  the  M.  S. 
Act,  1854  of  so  much  of  the  earlier  acu 
conferring  pilotage  jurisdiction  as  is 
not  inconsistent  with  that  statute,  fre- 
quently renders  it  necessary  to  refer 
to  the  earlier,  and  now  repealed,  sta- 
tutes on  this  subject,  and  the  main  pro- 
visions  of  these  acts  will  be  found  in 
the  Appendix,  pp.  i.,  xxi. 
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annex  terms  or  conditions  to  such  exemption,  and  revise  or 
extend  existing  exemptions  as  may  seem  desirable  (n). 

Pilotage  authorities  may  also,  subject  to  the  provisions  of  the  Bye-laws. 
Merchant  Shipping  Act,  1 864,  by  bye-law,  made  with  the  con- 
sent of  the  Queen  in  Council,  do  all  or  any  of  the  following 
things  within  their  districts  (o) : — 
(1.)  Determine  the  qualifications  to  be  required  from  persons 
applying  to  be  licensed  as  pilots,  whether  in  respect  of 
their  age,  skill,  time  of  service,  character  or  otherwise : 
(2.)  Make  r^ulations  as  to  the  approval  and  licensing  of  pilot 
boats  and  ships,  with  power  to  establish  and  regulate 
companies  for  the  support  of  these  boats  and  ships,  and 
for  a  participation  in  the  profits  made  by  them;  the  com- 
panies so  established  are  to  be  exempt  firom  the  provi- 
sions of  "  The  Act  for  the  Registration,  Incorporation 
and  Regulation  of  Joint  Stock  Companies :" 
(3.)  Make  regulations  for  the  government  of  the  pilots  licensed 
by  them,  and  for  insuring  their  good  conduct,  and  their 
constant  attendance  to  and  effectual  performance  of  their 
duty,  either  at  sea  or  on  shore : 
(4.)  Fix  the  terms  and  conditions  of  granting  licences  to 
pilots  end  apprentices,  and  of  granting  pilotage   cer- 
tificates to  masters  and  mates,  and  make  regulations 
for  punishing  any  breach  of  the  regulations  mentioned 
m  the  act  committed  by  pilots  or  apprentices,  or  by 
masters  and  mates,  by  the  withdrawal  or  suspension  of 
their  licences   or  certificates,   or   by  the   infliction    of 
penalties,  recoverable  summarily  before  two  justices; 
so  that  no  penalty  be  made  to  exceed  the  sum  of  20/., 
and  that  every  penalty  be  capable  of  reduction  at  the 
discretion  of  the  justices  by  whom  it  is  inflicted : 
(6.)  Fix  the  rates  and  prices  or  other  remuneration  to  be  de- 
manded and  received  for  the  time  being  by  pilots  licensed 
by  the  pilotage  authority,  or  alter  the  mode  of  remu- 

(a)  M.  S.  Act,  1864,  s.  332.  By  sect.  336,  a  power  it  given  to  quali- 

(•)  lb,  s.  333.   These  bye-laws  must,  fied  pilots,  local  marine  boards,  and, 

befim  they  are  submitted  to  the  Queen  where    there    is    no    such    board,    to 

in  Council,  be  published  in  the  man-  masters,  owners,  and  insurers,  not  less 

ner  prescribed  b^  the  Board,  and  the  than  six  in  number,  to  appeal  to  the 

Ordm  in  Council  must  be  laid  before  Board  of  Trade  against  any  bye-law, 

Pniiameot  as  soon  as  possible  after  and  thereupon  the  Board  may  revoke 

they  are  made.    See  secto.  334,  335.  or  alter  it. 

n2 
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nerating  them,  in  such  manner  as  it  may,  with  the  con- 
sent already  mentioned,  think  fit,  so  that  no  higher 
rates  or  prices  be  demanded  or  received  from  the  masters 
or  owners  of  ships  in  the  case  of  the  Trinity  House  than 
the  rates  and  prices  specified  in  the  table  marked  (U.)  in 
the  schedule  to  the  act,  and  in  the  case  of  all  other 
pilotage  authorities,  than  the  rates  and  prices  which 
might  have  been  lawfully  fixed  or  demanded  by  them 
under  any  act  of  parliament,  charter,  or  custom  in  force 
immediately  before  the  commencement  of  the  act : 

(6.)  Make  such  arrangements  with  any  other  pilotage  autho- 
rity for  altering  the  limits  of  their  respective  districts, 
and  for  extending  the  powers  of  the  other  authority,  or 
the  privileges  of  the  pilots  licensed  by  it,  to  all  or  any 
part  of  its  own  district,  or  for  limiting  its  own  powers 
or  the  privileges  of  its  own  pilots,  or  for  sharing  them 
with  the  other  authority  and  the  pilots- licensed  by  it,  or 
for  delegating  or  surrendering  them  to  any  pilotage  au- 
thority already  constituted  or  to  be  constituted,  and  to 
the  pilots  licensed  by  it,  as  may  appear  desirable  for  the 
purpose  of  faciUtating  navigation  or  of  reducing  charges 
on  shipping : 

(7.)  Establish,  either  alone  or  in  conjunction  with  any  other 
pilotage  authority,  funds  for  the  relief  of  superannuated 
or  infirm  qualified  pilots,  or  of  their  wives,  widows  or 
children,  or  make  any  new  regulations  with  respect  to 
any  funds  already  applicable  to  these  purposes,  with 
power  to  determine  the  amount,  manner,  time  and  per- 
sons (such  persons  to  be  in  the  service  of  such  pilotage 
authority)  to  and  in  which  and  by  and  upon  whom  the 
contributions  in  support  of  such  existing  or  future  funds 
are  to  be  made  or  levied;  and  to  declare  the  persons 
(such  persons  being  confined  to  men  in  the  service  of 
the  pilotage  authority,  their  wives,  widows  or  children) 
entitled  to  participate  in  the  benefits  of  the  existing  or 
fiiture  funds,  and  the  terms  and  conditions  upon  which 
they  are  to  be  so  entitled : 

(8.)  Repeal  or  alter  any  bye-law  made  in  exercise  of  these 
powers,  and  make  new  bye-laws  in  lieu  thereof: 
And  every  bye-law  duly  made  by  any  pilotage  authority  in 
exercise  of  the  powers  so  given  to  it  is  to  be  valid  and  efiectual, 
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notwithstanding  any  act  of  parliament,  rule,  law,  or  custom  to 
the  contrary. 

Eyery  pilotage  authority  must  deliver  periodically  to  the  Returns  to 
Board  of  Trade,  in  the  form  and  at  the  times  required  by  the  xrode.^ 
Board,  returns  of  the  following  particulars  with  regard  to  pilot- 
age within  the  port  or  district  under  their  jurisdiction  {p): — 

(1.)  All  bye-laws,  regulations,  orders,  or  ordinances  relating  to 
pilots  or  pilotage  for  the  time  being  in  force : 

(2.)  The  names  and  ages  of  all  pilots  or  apprentices  licensed 
or  authorized  to  act  by  it,  and  of  all  pilots  or  apprentices 
acting  either  mediately  or  immediately  under  it,  whether 
licensed  or  authorized,  or  not : 

(3.)  The  service  for  which  each  pilot  or  apprentice  is  licensed: 

(4.)  The  rates  of  pilotage  for  the  time  being  in  force,  includ- 
ing the  rates  and  descriptions  of  all  charges  upon  ship- 
ping made  for  or  in  respect  of  pilots  or  pilotage  : 

(5.)  The  total  amount  received  for  pilotage,  distinguishing  the 
amounts  received  from  British  ships  and  from  foreign 
ships  and  the  amounts  received  in  respect  of  classes 
of  ships  paying  different  rates  of  pilotage,  accord- 
ing to  the  scale  for  the  time  being  in  force,  and  the 
amounts  received  for  the  several  classes  of  service  ren- 
dered by  pilots ;  and  also  the  amount  paid  by  such  ships 
as  have,  before  reaching  the  outer  limits  of  pilotage 
water  if  outward  bound,  or  their  port  of  destination 
if  inward  bound,  to  take  or  pay  for  two  or  more  pilots, 
whether  licensed  by  the  same  or  by  different  pilotage 
authorities ;  together  with  the  numbers  of  the  ships  of 
each  of  these  classes. 

(6.)  The  receipt  and  expenditure  of  all  monies  received  by  or 
on  behalf  of  the  pilotage  authority,  or  any  sub-com- 
missioners appointed  by  them,  in  respect  of  pilots  or 
pilotage : 
The  pilotage  authorities  must  also  allow  the  Board  of  Trade,  or 
any  persons  appointed  by  it,  to  inspect  all  books  or  documents 

ip)  H.  S.  Act,  1854,  8.  337.    These  allow  the  Board,  or  those  appointed  by 

returns  must  be  laid  before  Parliament  it,  to  inspect  their  books  and  documents, 

\fj  the  Board  of  Trade.    If  pilotage  the  Queen  may,  by  order  in  council, 

tntfaorities    (other    than    the   Trinity  suspend  their  powers  for  so  long  as  she 

House  and  its  Sub-Commissioners)  fail  thinks  fit,  and  during  their  suspension 

to  make    these    returns   as   required  their  powers  and  rights  are  to  b«  exer- 

within  a  year  from  the  time  fixed  by  cised  by  the  Trinity  House.    See  sects, 

the  Board  of  Trade,  or  if  they  do  not  388,  339. 
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in  their  possession  relating  to  the  matters  which  are  required  to 
be  returned  to  the  Board. 

Pilot  licences.  Under  the  Merchant  Shipping  Act,  1864,  sect  349,  every 
qualified  pilot  on  his  appointment  receives  a  Ucence,  containing 
his  name  and  usual  place  of  abode,  together  with  a  description 
of  his  person,  and  a  specification  of  the  limits  within  which  he 
is  qualified  to  act.  The  principal  oflScer  of  customs  at  the  place 
at  or  nearest  to  which  the  pilot  resides  must,  upon  his  request, 
register  the  licence ;  and  no  qualified  pilot  can  act  as  such  until 
his  licence  is  registered.  Any  qualified  pilot  acting  beyond  the 
limits  for  which  he  is  qualified,  is  considered  as  an  unqualified 
pilot. 

Under  sect.  350,  every  qualified  pilot  is,  upon  receiving  his 
licence,  to  be  furnished  with  a  copy  of  the  part  of  the  Merchant 
Shipping  Act,  1854,  which  relates  to  pilotage,  and  of  the  rates, 
bye-laws  and  regulations  established  within  the  district  for  which 
he  is  Ucensed  ;  and  he  must  produce  these  copies  to  the  master 
of  any  ship,  or  other  person  employing  him,  when  required  to 
do  so,  under  a  penalty  not  exceeding  5Z. 

By  sect.  351,  every  qualified  pilot,  while  acting  in  that  ca- 
pacity, must  be  provided  with  his  licence,  and  produce  it  to 
every  person  by  whom  he  is  employed,  or  to  whom  he  tenders 
his  services  as  pilot.  If  he  refuses  to  do  so  he  incurs  for  each 
offence  a  penalty  not  exceeding  10/.,  and  is  subject  to  sus- 
pension or  dismissal  by  the  pilotage  authority  by  whom  he  is 
hcensed. 

By  sect.  352,  every  qualified  pilot,  when  required  by  the 
pilotage  authority  who  appointed  him,  must  produce  or  deliver 
up  his  licence ;  and  on  the  death  of  any  qualified  pilot  the  person 
into  whose  hands  his  licence  happens  to  fall  must,  without  delay, 
transmit  the  same  to  the  pilotage  authority  which  appointed  the 
deceased  pilot.  Non-compliance  with  these  provisions  subjects 
the  offender  to  a  penalty  not  exceeding  lOZ.  (y). 

Pilot  boats.  The  Merchant  Shipping  Act,  1854,  provides  also  for  the 

approval  and  licensing  of  pilot  boats  by  the  pilotage  authorities^ 
and  for  the  modes  by  which  they  are  to  be  distinguished. 

{q)  A  pilot  who  has  been  called  upon  arbitrary  or  capricious  way.    Henry  ▼< 

under  this  section  to  deliver  up  his  Newcasile  Trinity  House  Board,  8  £.  & 

licence  cannot  set  up  as  an  excuse  that  B.  723. 
the  pilotage  authority  has  acted  in  an 
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By  sect  346,  all  boats  and  ships  regularly  employed  in  the 
pilotage  service  of  any  district  are  to  be  approved  and  licensed 
by  the  pilotage  authority  of  the  district,  who  may,  at  its  dis- 
cretion, appoint  and  remove  the  masters. 

Sect  346  contains  regulations  with  reference  to  the  painting 
of  the  pilot  boats  black,  with  the  name  of  the  port  and  owner 
on  the  stem  in  white.  The  number  of  the  licence  must  also  be 
painted  on  the  bows.  This  section  also  regulates  the  flags 
which  these  boats  must  carry.  The  master  is  liable  for  a  breach 
of  these  regulations  to  a  penalty  not  exceeding  20Z. 

By  sect  347,  when  any  qualified  pilot  is  carried  off  in  a  boat 
or  ship  not  in  the  pilotage  service,  he  must,  subject  to  a  penalty 
not  exceeding  50/.,  exhibit  the  prescribed  flag,  in  order  to  show 
that  the  boat  or  ship  has  a  qualifled  pilot  on  board. 

By  sect  348,  if  any  boat  or  ship,  not  having  a  licensed  pilot 
on  board,  displays  a  flag  such  as  a  pilot  boat  is  required  to 
carry,  a  penalty  not  exceeding  50Z.  is  incurred,  to  be  recovered 
from  the  owner  or  master  of  the  boat 

With  respect  to  the  compulsory  employment  of  pilots,  the  Compulsory 
Merchant  Shipping  Act  provides,  by  sect.  353,  that  subject  to  P^°**«*' 
any  alteration  to  be  made  by  any  pilotage  authority  in  pursuance 
of  the  powers  already  noticed,  the  employment  of  pilots  is  to 
continue  to  be  compulsory  in  all  districts  in  which  the  same  was 
by  law  compulsory  immediately  before  the  time  when  the  act 
came  into  operation ;  and  all  exemptions  from  compulsory  pilot- 
age then  existing  within  these  districts  are  also  to  continue  in 
force.  The  master  of  any  unexempted  ship  navigating  within 
these  districts  who,  after  a  qualified  pilot  has  offered  to  take 
charge  of  the  ship  or  has  made  a  signal  for  that  purpose,  either 
himself  pilots  the  ship  without  possessing  a  pilotage  certificate 
enabling  him  so  to  do,  or  employs  or  continues  to  employ  an 
unqualified  person  to  pilot  her,  and  every  master  of  any  ex- 
empted ship  navigating  within  these  distgcts  who,  after  a 
qualified  pilot  has  offered  to  take  charge  of  the  ship,  or  has 
made  a  signal  for  that  purpose,  employs  or  continues  to  employ 
an  unqualified  pilot  to  pilot  her,  incurs  for  every  ofience  a 
penalty  of  double  the  amount  of  pilotage  demandable  for  the 
conduct  of  the  ship  (r). 

(r)  It  was  held,  under  a  similar  pro-       125,  s.  70,  that  this  prohibition  did  not 
Tision  conuined  in  the  6  Geo.  4,  c.      preclude  the  master  from  appljring  to 
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By  sect.  354,  the  master  of  every  ship  carrying  passengers 
between  any  place  situate  in  the  United  Kingdom,  or  the  islands 
of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and  any  other 
place  so  situate,  when  navigating  upon  any  waters  situate  within 
the  limits  of  any  district  for  which  pilots  are  licensed  by  any 
pilotage  authority,  must  (unless  he  or  his  mate  have  one  of  the 
two  pilotage  certificates  which  will  be  noticed  presently)  employ 
a  qualified  pilot  to  pilot  the  ship ;  and  if  he  fails  to  do  so  he  is 
liable  to  a  penalty  not  exceeding  lOOZ. 


Certificates  of 
service  or  com- 
petency. 


By  sect.  355,  any  master  or  mate  of  a  ship  which  by  the 
above  provision  is  made  subject  to  compulsory  pilotage  may 
apply  to  the  Board  of  Trade  for  a  certificate,  and  the  Board 
must,  on  satisfactory  proof  of  his  having  continuously  piloted 
any  ship  within  the  limits  of  any  pilotage  district  or  of  any  part 
thereof  for  two  years  prior  to  the  commencement  of  the  act,  or 
upon  satisfactory  proof  by  examination  of  his  competency,  or 
otherwise  as  it  may  deem  expedient,  grant  to  him,  or  indorse 
on  any  certificate  of  competency  or  service  obtained  by  him 
under  the  third  part  of  the  a^t(5),  a  certificate  to  the  effect 
that  he  is  authorized  to  pilot  any  ships  belonging  to  the  same 
owner,  and  of  a  draught  of  water  not  greater  than  the  draught 
therein  specified  within  the  limits  in  question.  This  certificate 
remains  in  force  for  such  time  as  the  Board  of  Trade  directs, 
and  enables  the  master  or  mate  named  in  it  to  conduct  the  ships 


his  vessel  any  moving  power  which  he 
might  select  Thus,  he  was  entitled  to 
use  another  vessel,  or  boats,  or  a  steam 
tug  for  this  purpose;  and  if  this  could 
not  be  done  without  necessarily  devolv- 
ing upon  those  who  applied  the  power 
the  selection  of  the  course,  and  a  cer- 
tain portion,  or  indeed  all  the  charge 
and  conduct  of  the  vessel  in  that  course, 
still,  if  the  bond  fide  object  of  the  em- 
ployment was  the  motive  power,  the 
person  so  employed  was  not  a  pilot, 
and  was  not  within  the  meaning  of  the 
act.  BeiWy  v.  Scott,  7  M.  &  W.  93.  It 
was  held,  also,  under  sect  58  of  that 
act,  that  a  master  was  not  liable  for 
refusing  to  employ  a  pilot  unless  he 
produced  his  licence,  although  it  was 
not  demanded.  Hammond  v.  Blake,  10 
B.  &  C.  424 ;  see  also  Usher  v.  Lyon,  2 
Price,  118,  decided  upon  the  52  Geo.  3, 
c.  39,  8.  34.  In  an  action  for  a  breach 
of  a  similar  provision  in  the  52  Geo.  3, 
c  39,  8.  58,  It  was  held  that  it  was  not 


sufficient  to  follow  the  words  of  the  act 
in  the  declaration,  hut  that  it  was 
necessary  to  aver  that  the  offer  was 
made  to  the  master,  or  in  his  presence. 
See  Peake  v.  Carrivgtont  2  B.  &  B.  399 1 
S.  C.  5  B.  Moore,  176 ;  see  also  Reg.  v. 
C/ianey,  6  Dowl.  281,  and  Chaney  v. 
Payne,  1  Q.  B.  712.  The  amount  of 
the  pilotage  upon  which  the  penalty  is 
to  be  paid  is  that  which  would  accrue 
on  all  the  remaining  voyage  during 
which  the  master  was  bound  to  have  a 
pilot  on  board.  Mackie  v.  Lamdon,  6 
Taunt.  256,  which  was  decided  on  a 
similar  section  in  the  52  Geo.  3,  c.  39, 
8. 1 1.  It  was  also  held,  that  the  master 
of  a  vessel  who  navigated  her  himself, 
though  liable  to  double  the  amount  of 
pilotage  under  sect  58  of  the  6  Geo.  4, 
c.  125,  was  not  liable  to  the  penalty 
imposed  by  sect  70  of  that  act  Beilby 
v.  Shepherd,  3  Ex.  40. 
(<)  See  ante,  p.  78. 
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specified  in  it  within  the  limits  described  to  the  same  extent  as 
if  the  above  provision  did  not  exist. 

It  will  be  observed  that  sect.  363  of  the  Merchant  Shipping 
Act,  1854,  preserves,  subject  to  any  alterations  to  be  made  by 
pilotage  authorities  under  the  provisions  of  that  act,  the  exemp- 
tions from  compulsory  pilotage  which  existed  when  it  was  passed. 
Accordingly,  the  exemptions  contained  in  the  6  Geo.  4,  c.  125,  are 
still  in  force  (^),  and  colliers,  ships  trading  to  Norway,  the  Catte- 
gat,  or  Baltic,  or  round  the  North  Cape,  or  into  the  White  Sea,  or 
constant  traders  inwards  from  the  ports  between  Boulogne  and 
the  Baltic,  having  British  registers,  and  coming  by  the  North 
Channel,  are  not  bound  to  carry  pilots  so  long  as  they  are  navi- 
gated by  one  of  their  ovm  crew.  So,  Irish  traders  using  the 
navigation  of  the  Thames  or  Medway,  vessels  employed  in  the 
regular  coasting  trade,  or  being  wholly  laden  with  stone,  the 
produce  of,  and  exported  from  the  Channel  Islands  or  the  Isle  of 
Man,  and  all  vessels  of  British  register  not  exceeding  sixty  tons 
burthen,  are  entitled  to  a  similar  exemption.  Nor  is  any  vessel 
bound  to  take  a  pilot  on  board  if  she  is  within  her  own  port, 
and  that  is  not  a  port  as  to  which  provisions  have  been  made  for 
the  appointment  of  pilots  by  any  act  of  parliament  or  charter ; 
these  being  exemptions  contained  in  the  6  Geo.  4,  c.  125. 

A  more  important  limitation  to  the  compulsory  employment  Licensing  of 
of  pilots  than  those  already  noticed  was  created  by  the  12  &  13  JJ^,"*'' 
Vict.  c.  38,  which  enabled  masters  or  mates,  upon  obtaining 
satis&ctory  testimonials  as  to  good  conduct  and  sobriety,  to 
submit  themselves  for  examination  by  the  Trinity  House  or 
other  pilotage  authorities  and  to  obtain  certificates  of  compe^ 
tency^  which  were  annually  renewable,  and  which  enabled  them 
to  pilot  their  vessels  within  specified  limits  without  the  aid  of  a 
licensed  pilot,  and  without  subjecting  themselves  to  a  penalty  (tt). 
This  statute  was  however  repealed  by  the  Merchant  Shipping 
Repeal  Act,  1854  (17  &  18  Vict  c.  120),  and  the  licensing  of 
masters  and  mates  is  now  regulated  by  the  Merchant  Shipping 
Act,  1864. 

By  sect.  340  of  this  act,  a  master  or  mate  may,  upon  giving 
due  notice  and  consenting  to  pay  the  usual  expenses,  apply  to 

(/)  In  Reg,  T.  Stanton,  8  E.  &  B.  445,  (u)  See,  alio,  16  &  17  Vict,  c  129, 

it  wat  held  that  one  of  the  exemptions      ss.  14—16,  now  repealed  by  17  ^  19 
in  lecL  69  of  that  act  is  still  in  force.  Vict,  c  120. 
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any  pilotage  authority  to  be  examined  as  to  his  capacity  to  pilot 
the  ship  of  which  he  is  master  or  mate,  or  any  one  or  more  ships 
belonging  to  the  same  owner,  within  any  part  of  the  district  over 
which  the  pilotage  authority  has  jurisdiction ;  and  if,  on  examina- 
tion, he  is  found  competent,  a  pilotage  certificate  is  granted  to 
him,  containing  his  name,  a  specification  of  the  ships  in  respect 
of  which  he  has  been  examined,  and  a  description  of  the  limits 
within  which  he  is  to  pilot  them.  This  certificate  enables  the 
person  named  in  it  to  pilot  the  ship  or  ships  specified,  of  which 
he  is  acting  as  master  or  mate,  within  the  Umits  described  in  it, 
without  incurring  any  penalties. 

By  sect.  341,  these  pilotage  certificates  are  only  in  force  for 
one  year,  unless  renewed;  which  may  be  done  by  an  indorsement 
under  the  hand  of  the  secretary  or  other  proper  officer  of  the 
authority  by  whom  they  were  granted. 

By  sect.  342,  if  upon  complaint  to  the  Board  of  Trade  it 
appears  that  any  pilotage  authority  has,  without  reasonable  cause, 
refused  or  neglected  to  examine  a  pilotage  master  or  mate  who 
has  applied  to  them,  or,  after  he  has  passed  the  examination,  has 
without  reasonable  cause  refused  or  neglected  to  grant  him  a 
pilotage  certificate,  or  that  the  examination  of  any  master  or 
mate  has  been  unfairly  or  improperly  conducted,  or  that  any 
terms  imposed  or  sought  to  be  imposed  are  unfair  or  improper, 
or  that  any  pilotage  certificate  has  been  improperly  withdrawn, 
the  Board  of  Trade  may,  if  in  its  judgment  the  circumstances 
appear  to  require  it,  appoint  persons  to  examine  the  master  or 
mate,  and  if  he  is  found  competent  may  grant  him  a  pilotage 
certificate,  upon  such  terms  and  conditions,  and  subject  to  such 
regulations,  as  the  Board  thinks  fit;  this  certificate  will  have  the 
same  effect  as  if  it  had  been  granted  by  the  pilotage  authority, 
and  will  be  in  force  for  one  year.  It  may  be  renewed,  however, 
from  year  to  year,  either  by  the  pilotage  authority,  or  by  the 
Board  of  Trade,  and  this  renewal  must  be  indorsed  on  it. 

Sect.  343  provides  for  the  payment  and  appUcation  of  fees 
on  the  granting  and  renewal  of  these  certificates. 

By  sect.  344,  if  at  any  time  it  appears  to  the  Board  of  Trade, 
or  to  any  pilotage  authority,  that  a  master  or  mate  to  whom 
a  pilotage  certificate  has  been  granted  has  been  guilty  of  mis- 
conduct, or  has  shown  himself  incompetent  to  pilot  his  ship,  the 
Board  or  the  authority  (as  the  case  may  be)  may  withdraw  the 
certificate. 
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We  shall  see,  m  a  later  part  of  this  Chapter  (x),  that  unlicensed 
persons  may  act  as  pilots  where  no  qualified  pilot  has  offered  to 
take  charge  of  the  ship,  and  where  her  position  is  changed  in 
port  or  in  proceeding  in  or  out  of  dock. 

Queen's  ships  are  not  within  the  operation  of  these  provisions  Exemption  of 
as  to  compulsory  pilotage  (y).  Queen's  ships. 

Nor  are  masters  or  owners  liable  to  penalties  for  employing  Of  ships  in 
any  person  as  pilot  while  the  ship  is  in  distress,  or  under  any     *''*"' 
circumstances  which  render  it  necessary  to  take  advantage  of 
the  best  assistance  at  hand  (z). 

A  power  was  given  to  the  Crown,  by  the  6  Geo.  4,  c.  1 25,  to 
permit,  with  the  advice  of  the  Privy  Council,  vessels  not  ex- 
ceeding sixty  tons,  and  not  having  British  registers,  to  be  navi- 
gated without  pilots  on  the  same  terms  as  British  ships  of  the 
like  burthen.  And  by  the  3  &  4  Vict.  c.  68,  orders  might  be 
issued  by  the  same  authority  enabling  foreign  vessels  belonging 
to  countries  with  which  we  had  treaties  of  reciprocity  to  be  Foreign  vei- 
piloted,  subject  to  certain  conditions,  and  within  particular  "*** 
limits,  without  employing  a  licensed  pilot  These  statutes  have 
been  repealed  by  the  Merchant  Shipping  Repeal  Act,  1854,  but 
owing  to  the  preservation,  by  sect.  353  of  the  Merchant  Ship- 
ping Act,  1854,  of  the  then  existing  exemptions  from  compul- 
sory pilotage,  it  is  not  impossible  that  questions  may  still  arise 
with  reference  to  the  class  of  ships  mentioned  above  (a).  We 
shall  see,  however,  when  we  come  to  deal  with  the  compulsory 
pilotage  under  the  jurisdiction  of  the  Trinity  House  (the  area  of 
which  extends  over  all  the  more  important  districts),  that  foreign 
ships  are  within  these  enactments  of  the  Merchant  Shipping 
Act,  1854  (ft). 

A  pilot,  when  seeking  compensation  for  his  services,  may,  Remunbra- 
where  no  statute  has  intervened,  be  considered  in  most  respects  ^'°^  ®'  ^'' 
as  an  ordinary  mariner;  he  cannot,  however,  sue  in  the  Ad- 
miralty Court  for  pilotage  due  in  respect  of  work  done  within 
the  body  of  a  county,  dthough  he  may  if  it  was  done  on  the 

(x)  Pott,  p.  189.  (a)  See  also  as  to  the   exemptions 

iy)  See  M.S.  Act,  1854,  s.  2.  6  Geo.      from    the    compulsory  Trinity   House 

4,  c  125,  8.  86.  pilotage,  post,  p.  196. 

(t)  6  Gea  4,  c.  125,  s.  61.  M.  S.          (6)  See  post,  p.  196,  and  M.  S.  Act, 

Act,  1854,  8.  853.  1854,  ss.  376—384. 
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high  seas(c).  Questions  as  to  the  amount  of  remuneration 
which  pilots  are  entitled  to  receive  have  seldom  arisen  in  this 
country,  for  the  payments  have  been  usually  regulated  by  the 
statute  or  chaii;er  under  which  the  pilots  have  acted  (rf). 

By  the  Merchant  Shipping  Act,  1854,  sect.  358,  a  qualified 
pilot  demanding  or  receiving,  or  a  master  offering  or  pay- 
ing to  a  pilot,  any  other  rate  in  respect  of  pilotage  services 
(whether  greater  or  less)  than  the  rate  for  the  time  being  de- 
mandable  by  law,  incurs  for  each  offence  a  penalty  not  exceed- 
ing 10/.  This  restriction,  however,  applies  only  to  licensed 
pilots  acting  under  ordinary  circumstances.  Therefore,  where, 
in  the  absence  of  a  duly  qualified  pilot,  one  who  has  no  Ucence 
is  taken  on  board,  he  may  demand  more  than  the  amount 
allowed  by  the  statute  (e).  It  is  also  a  settled  doctrine  of  the 
Admiralty  Court,  that  a  pilot  is  not  bound  to  go  on  board  a 
vessel  in  distress  to  render  pilot  service  for  mere  pilotage  re- 
ward (/) ;  for  the  duties  of  pilotage  extend  usually  only  to  the 
conducting  a  vessel  into  or  out  of  port  in  the  ordinary  course  of 
navigation,  and  the  scale  of  remuneration  given  by  the  statute 
has  been  founded  on  this  assumption ;  therefore,  where  a  vessel, 
from  real  or  supposed  danger,  is  seeking  a  port  of  safety  out  of 
the  course  of  her  intended  voyage,  a  pilot,  if  engaged,  is  entitled 
to  additional  remuneration  in  the  nature  of  salvage  (g). 

The  scale  of  payment  to  the  Trinity  House  and  to  the  Cinque 
Port  Pilots,  who  are  also  now  under  the  jurisdiction  of  the 
Trinity  House,  is  contained  in  one  of  the  schedules  to  the  Mer- 
chant Shipping  Act,  1854(A). 

RtoBTs  AND  By  the  Merchant  Shipping  Act,  1 854,  sect.  356,  if  a  boat  or 

oF'piLots"  ^'^'P*  ^^^^"^g  ^  qualified  pilot  on  board,  leads  a  ship  which  has 
not  a  qualified  pilot,  when  the  latter  ship  cannot  from  particular 
circumstances  be  boarded,  the  pilot  so  leading  is  entitled  to  the 
fiill  pilotage  for  the  distance  run  as  if  he  had  actually  been  on 
board  and  had  charge  of  her. 

By  sect.  357,  no  pilot,  except  under  circumstances  of  una- 

(c)  See  Rots  v.   Walker,  2  Wilson,       Frederick,  1  W.  Rob.  17. 

264,  and  the  remarks  of  Mr.  Justice  (g)   The  Elizabeth,  8  Jur.  S65.    See 

Story,  in  The  Anne,  I  Mason  (American)  also  the  judgment  of  Sir  W.  Scott,  in 

Rep.  509,  and  in  Hobart  v.  Drogan,  10  The  Joseph  Harwey,  1  Rob.  SOS. 

Peters  (American)  Rep.  119.  (A)  See  jmw^,  Appendix,  p.  clix.    The 

(d)  See  ante,  p.  179.  Trinity    House    has    also   jurisdiction 
(c)  The  Nelson,  6  Rob.  227.    A  de-  over  certain  Out  Port  districts,  .the  fees 

cision  under  the  earlier  statutes.  within   which    are    not  fixed  by  any 

(J)  Per    Dr.    Lushington,    in    The      statute. 
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voidable  necessity,  may  without  his  consent  be  taken  to  sea  or 
beyond  the  limits  for  which  he  is  licensed ;  a  pilot  so  taken  un- 
der circumstances  of  unavoidable  necessity,  or  without  his  con- 
sent, is  entitled,  over  and  above  his  pilotage,  to  the  sum  of  ten 
shillings  and  six  pence  a  day,  to  be  computed  from  and  inclusive 
of  the  day  on  which  the  ship  passes  the  limit  to  which  he  was 
engaged  to  pilot  her  up  to  and  inclusive  of  the  day  of  his  being 
returned  in  the  ship  to  the  place  where  he  was  taken  on  board, 
or  up  to  and  inclusive  of  such  day  as  will  allow  him,  if  dis- 
charged from  the  ship,  sufficient  time  to  return  thereto ;  and  in 
the  last-mentioned  case  he  is  entitled  to  his  reasonable  travel- 
ling expenses. 

By  sect.  359,  if  a  master,  on  being  requested  by  a  qualified 
pilot  having  the  charge  of  his  ship  to  declare  her  draught  of 
water,  refuses  to  do  so,  or  makes  himself,  or  is  privy  to  any  other 
person  making,  a  false  declaration  to  the  pilot  as  to  her  draught, 
he  incurs  a  penalty  not  exceeding  double  the  amount  of  pilotage 
which  would  have  been  payable ;  and  if  a  master  or  other  per- 
son interested  in  a  ship  makes  or  is  privy  to  any  other  person 
making  a  fraudulent  alteration  in  the  marks  on  the  stern  or  stem 
post  of  his  ship  denoting  her  draught  of  water,  the  offender 
incurs  a  penalty  not  exceeding  500/. 

By  sect  360,  a  qualified  pilot  may  supersede  an  unqualified 
pilot,  but  the  master  must  pay  to  the  unqualified  pilot  a  pro- 
portionate sum  for  his  services,  and  may  deduct  the  same  from 
the  charge  of  the  qualified  pilot;  and  in  case  of  dispute  the 
pilotage  authority  by  which  the  qualified  pilot  is  licensed  is 
to  determine  the  proportionate  sums  to  which  each  party  is 
entitled. 

By  sect.  361,  an  unqualified  pilot  assuming  or  continuing  in 
the  charge  of  a  ship  after  a  qualified  pilot  has  offered  to  take 
charge  of  her,  or  using  a  licence  which  he  is  not  entitled  to  use 
for  the  purpose  of  making  himself  appear  to  be  a  qualified  pilot, 
incurs  a  penalty  not  exceeding  50/. 

By  sect  362,  an  unqualified  pilot  may,  within  any  pilotage 
district,  without  subjecting   himself  or  his  employer   to  any 
penalty,  take  charge  of  a  ship  as  pilot  under  the  following  cir- 
cumstances ;  (that  is  to  say), 
When  no  qualified  pilot  has  offered  to  take  charge  of  the 

ship,  or  made  a  signal  for  that  purpose ;  or 
When  a  ship  is  in  distress  or  under  circumstances  making  it 
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necessary  for  the  master  to  avail  himself  of  the  best  assist- 
ance which  can  be  found  at  the  time ;  or 
For  the  purpose  of  changing  the  moorings  of  any  ship  in  port, 
or  of  taking  her  into  or  out  of  any  dock,  in  cases  where 
the  act  can  be  done  by  an  unqualified  pilot  without  in- 
fringing the  regulations  of  the  port  or  any  orders  which  the 
harbour  master  is  legally  empowered  to  give. 
By  sect.  363,  the  following  persons  are  liable  to  pay  pilotage 
dues  for  any  ship  for  which  the  services  of  a  qualified  pilot  are 
obtained:   the  owner  or  master,  or  any  consignees  or  agents 
who  have  paid  or  made  themselves  Uable  to  pay  any  other 
charge  on  account  of  the  ship  in  the  port  of  her  arrival  or 
discharge,  as  to  pilotage  inwards,  and  in  the  port  fi-om  which 
she  clears  out  as  to  pilotage  outwards ;  and  in  default  of  pay- 
ment the  pilotage  dues  may  be  recovered  in  the  same  manner 
as  penalties  of  the  like  amount  imposed  by  the  act ;  but  this 
recovery  may  not  take  place  until  the  dues  have  remained  un- 
paid for  seven  days  after  a  demand  has  been  made  in  writing. 

By  sect.  364,  every  consignee  and  agent  (not  being  the  owner 
or  master)  who  is  made  Uable  by  the  act  for  the  payment  of 
pilotage  dues  may  retain,  out  of  any  monies  in  his  hands,  re- 
ceived on  account  of  the  ship  or  belonging  to  her  owner,  the 
amount  of  all  dues  so  paid,  together  with  any  reasonable  ex- 
penses incurred  by  reason  of  the  payment  or  liability. 

By  the  Merchant  Shipping  Act,  1854,  sect.  365,  if  any  quali- 
Oppencbsop  fied  pilot  commits  any  of  the  following  offences;  (that  is  to 
say), 

(1.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent, 
servant,  or  other  person,  any  public-house,  or  place  of 
public  entertainment,  or  sells  or  is  interested  in  selling 
any  wine,  spirituous  liquors,  tobacco,  or  tea : 

(2.)  Commits  any  fraud  or  other  offience  against  the  revenues 
of  Customs  or  Excise,  or  the  laws  relating  thereto : 

(3.)  Is  in  any  way,  directly  or  indirectly,  concerned  in  any 
corrupt  practices  relating  to  ships,  their  tackle,  fiimiture, 
cargoes,  crews,  or  passengers,  or  to  persons  in  distress  at 
sea  or  by  shipwreck,  or  to  their  monies,  goods  or  chattels : 

(4.)  Lends  his  licence : 

(5.)  Acts  as  pilot  whilst  suspended : 

(6.)  Acts  as  pilot  when  in  a  state  of  intoxication : 
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(7.)  Employs  or  causes  to  be  employed  on  board  any  ship 
of  which  he  has  the  charge,  any  boat,  anchor,  cable,  or 
other  store,  matter,  or  thing  beyond  what  is  necessary 
for  the  service  of  the  ship,  with  the  intent  to  enhance 
the  expenses  of  pilotage  for  his  own  gain  or  for  the  gain 
of  any  other  person : 
(8.)  Refuses  or  wilfully  delays,  when  not  prevented  by  illness 
or  other  reasonable  cause,  to  take  chaise  of  any  ship 
within  the  limits  of  his  licence  upon  the  signal  for  a  pilot 
being  made,  or  upon  being  required  to  do  so  by  the 
master,  owner,  agent,  or  consignee,  or  by  any  officer  of 
the  pilotage  authority  by  whom  the  pilot  is  licensed,  or 
by  any  principal  officer  of  Customs  : 
(9.)  Unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped 

any  cable  belonging  to  any  ship : 
(10.)  Refuses,  on  the  request  of  the  master,  to  conduct  the 
ship  of  which  he  has  the  charge  into  any  port  or  place 
into  which  he  is  qualified  to  conduct  her,  except  on 
reasonable  ground  of  danger  to  the  ship : 
(11.)  Quits  the  ship  of  which  he  has  the  charge,  without  the 
consent  of  the  master,  before  the  service  for  which  he 
was  hired  has  been  performed : 
For  each  such  offence,  in  addition  to  any  liability  for  damages 
at  the  suit  of  the  person  aggrieved,  he  incurs  a  penalty  not 
exceeding  100/.,  and  is  liable  to  suspension  or  dismissal  by  the 
pilotage  authority  by  which  he  is  licensed ;  and  every  person 
who  procures,  abets,  or  connives  at  the  commission  of  any  of 
these  offences  incurs,  in  addition  to  this  liability  for  damages,  a 
penalty  not  exceeding  lOOZ.,  and,  if  a  qualified  pilot,  is  liable  to 
suspension  or  dismissal  by  the  pilotage  authority  by  which  he  is 
limised. 

By  sect.  366,  if  a  pilot,  when  in  chaise  of  any  ship,  by  wilful 
breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
ness, does  any  act  tending  to  the  immediate  loss,  destruction,  or 
serious  damage  of  the  ship,  or  tending  immediately  to  endanger 
the  life  or  limb  of  any  person  on  board,  or  if  any  pilot,  by  wilful 
breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunken- 
i^ess,  refuses  or  omits  to  do  any  lawful  act  proper  and  requisite 
to  be  done  for  preserving  the  ship  from  loss,  destruction,  or 
serious  damage,  or  for  preserving  any  person  belonging  to  or  on 
board  of  her  from  danger  to  life  or  limb,  the  pilot  so  offending 
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is  guilty  of  a  misdemeanor,  and,  if  a  qualified  pilot,  is  liable  to 
suspension  and  dismissal  by  the  authority  by  which  he  is  licensed. 

By  sect.  367,  if  any  person,  by  wilful  misrepresentation  of 
circumstances  upon  which  the  safety  of  a  ship  may  depend, 
obtains  or  endeavours  to  obtain  the  charge  of  her,  he,  and  every 
other  person  procuring,  abetting,  or  conniving  at  the  commission 
of  the  offence,  incurs  a  penalty  not  exceeding  100/.,  in  addition 
to  any  liability  for  damages  at  the  suit  of  the  party  aggrieved. 
If  the  offender  is  a  qualified  pilot,  he  is  also  liable  to  suspension 
or  dismissal  by  the  pilotage  authority  which  licensed  him. 

We  shall  see  in  a  later  portion  of  this  Chapter  that  the  pilots 
under  the  jurisdiction  of  the  Trinity  House  are  obliged  to  give 
a  bond  for  100/.,  conditioned  for  the  due  observance  of  the  regu- 
lations and  bye-laws  of  that  corporation,  and  that  qualified  pilots, 
having  executed  this  bond,  are  not  Uable  for  mere  neglect  or 
want  of  skill  beyond  the  amount  of  -the  penalty  and  of  the 
pilotage  payable  in  respect  of  the  voyage  on  which  they  are 
engaged  (i). 


Trinity 
House  pilot- 

AQE. 


The  general  powers  and  jurisdiction  of  the  Trinity  House  are 
regulated  by  Part  V.  of  the  Merchant  Shipping  Act,  1854,  sects. 
368  to  386  (j).  We  have  already  seen  that  by  sect.  331  of 
that  act  all  pilotage  authorities  retain  their  then  existing  powers 
and  jurisdiction  so  far  as  they  are  consistent  with  the  provisions 
of  the  statute. 


(t)  See  post,  p.  194. 

0)  Before  the  16  &  17  Vict.  c.  129, 
the  jurisdiction  over  the  Cinque  Port 
Pilots  was,  as  we  have  seen,  vested  in 
the  Society  or  Fellowship  of  the  Cinque 
Port  Pilots.  This  body  was  regulated 
in  the  first  instance  by  the  S  Geo.  1,  c. 
1 3,  and  more  recently  by  the  6  Geo.  4, 
c.  I25f  as  amended  by  the  9  Geo.  4,  c. 
86,  the  S  &  4  Vict.  c.  68,  and  the  12  & 
13  Vict  c  88.  These  acU,  except  so 
much  of  the  16  8c  17  Vict,  c  129  as 
transfers  to  the  Trinity  House  the 
former  jurisdiction  of  the  Cinque  Ports, 
are  now  repealed  by  the  Merchant  Ship- 

Sing  Repeal  Act,  1854.  They  have 
een  sometimes  called  General  Pilot 
Acts,  but  this  is  not  correct,  since  they 
applied  only  to  the  districts  named  in 
their  preambles,  except  where  there  was 
an  express  mention  of  other  districts. 
See  the  Attorney- General  v.  Casey  3  Price, 
816,  and  post,  p.  199,  note  (c).  The 
Trinity   House  has  for  centuries  ap- 


pointed pilots  to  conduct  ships  into,  out 
of,  and  upon  the  Tliames,  through  the 
North  Channel,  to  or  by  Orfordness,  and 
round  the  Long  Sand  Head,  or  through 
the  Queen's  Channel,  the  South  Chan- 
nel,  or  other  channels,  into  the  Downs, 
and  from  and  by  Orfordness,  and  up  the 
North  Channel,  and  up  the  Thames 
and  Medway,  and  the  creeks  or  chan- 
nels  belonging  thereto.  The  first  public 
act  which  regulated  this  corporation 
was  the  5  Geo.  2,  c.  20.  The  Cinque 
Port  pilots  were  formerly  entitled  to 
pilot  vessels  from  Dover,  Deal,  and  the 
Isle  of  Thanet,  up  the  Thames  and 
Medway ;  but  by  the  9  Geo.  4,  c.  86, 
(which  amended  the  6  Gea  4,  c.  125,) 
these  pilots  could  not  take  charge  of 
ships  above,  or  westward  of  the  lauding 
place  at  Gravesend,  or  in  the  Medway 
westward  of  Standgate  Creek,  unless 
they  were  qualified  and  licensed  accord- 
ing to  the  latter  act 
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By  the  Merchant  Shipping  Act,  1854,  sect  368,  it  is  pro-  Powers  of  Tri- 
vided  that  the  Trinity  House  may  alter  any  of  the  provisions  in  °*^    °"'*' 
the  statute  contained  (and  expressed  to  be  subject  to  alteration 
by  them),  in  the  same  manner  and  to  the  same  extent  as  they 
might  have  altered   the   same   if  contained   in   any  previous 
statute  (k). 

By  sect.  369,  the  Trinity  House  may  continue  to  appoint 
sub-commissioners  to  examine  pilots  in  those  districts  for  which 
they  formerly  appointed,  and,  by  consent  of  the  Queen  in 
Council,  for  other  districts  in  which  no  particular  provision  is 
made  by  any  act  of  Parliament  or  charter  for  the  appointment 
of  pilots;  but  no  pilotage  district  already  under  the  authority  of 
any  sub-commissioners  appointed  by  the  Trinity  House  is  to  be 
extended,  except  with  such  consent;  and  no  sub-commissioners 
so  appointed  are  to  be  deemed  to  be  pilotage  authorities  within 
the  meaning  of  the  act. 

By  sect.  370,  the  Trinity  House  are  to  continue,  after  due 
examination  by  themselves  or  their  sub-commissioners,  to  ap- 
point and  license  under  their  common  seal  pilots  for  the  purpose 
of  conducting  ships  within  the  limits  following,  or  any  portion 
of  these  limits ;  (that  is  to  say,) 
(1.)  "The  London  district,"  comprising  the  waters  of  the 
Thames  and  Med  way  as  high  as  London  Bridge  and 
Rochester  Bridge  respectively,  and  also  the  seas  and 
channels  leading  thereto  or  therefrom  as  far  as  Orford- 
ness  to  the  north  and  Dungeness  to  the  south ;  but  so, 
that  no  pilot  shall  be  hereafter  licensed  to  conduct  ships 
both  above  and  below  Gravesend  : 
(2.)  "  The  English  Channel  district,"  comprising  the  seas  be- 
tween Dungeness  and  the  Isle  of  Wight : 
(3.)  "  The  Trinity  House  Out  Port  districts,"  comprising  any 
pilotage  district   for  the  appointment  of  pilots  within 
which  no  particular  provision  is  made  by  any  act  of  Par- 
liament or  charter. 
By  sect.  371,  subject  to  any  alteration  to  be  made  by  the 

(i)  See  the  6  Geo.  4,  c  125,  ss.  8,  11,  districts  no  statutory  table  of  rates  then 

26;  and  16  &  17  Vict  c.  129,  ss.  21,23.  was,    or  has   since  been    established. 

Under  the  first  of  these  statutes  the  This  power  still  exists.    For,  although 

Trinity  House  was  empowered  to  vary  the  above-mentioned  statutes  are   re- 

the  rates  of  pilotage  for  those  districts,  pealed,  their  provisions  in  this  respect 

which  are  known  as  the  Out  Port  dis>  are   substantially   incorporated   in   the 

tricts  without  the  consent  of  the  Crown  M.  S.  Act,  1864,  by  the  operation  of 

in  Council.    The  reason  for  this  dis.  sect.  331  of  that  statute.    See  ante,  p. 

tinction  was,  apparently,  tliat  in  these  178,  note  (m). 
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Trinity  House,  the  names  of  all  pilots  licensed  by  the  Trinity 

House  are  to  be  published  in  manner  following;  (that  is  to  say,) 

(1.)  The  Trinity  House,  at  their  house  in  London,  are  to  fix 

up  a  notice  specifying  the  name  and  usual  place  of  abode 

of  every  pilot  so  licensed,  and  the  limits  within  which  he 

is  licensed  to  act : 

(2.)  The  Trinity  House  are  to  transmit  a  copy  of  this  notice 

to  the  Commissioners  of  Customs  in  London,  and  to  the 

principal  officers  of  Customs  resident  at  all  ports  within 

the  limits  for  which  the  pilot  is  licensed ;  and  this  notice 

is  to  be  posted  up  by  the  Commissioners  at  the  Custom 

House  in  London,  and  by  the  officers  at  the  custom 

houses  of  the  ports  at  which  they  are  resident. 

Bond.  By  sect.  372,  Trinity  House  pilots  must,  subject   to  any 

alteration  by  the  Trinity  House,  execute  on  their  appointment, 

a  bond  for  100/.,  conditioned  for  the  due  observance  of  the  r^u- 

lations  and  bye-laws  of  the  Trinity  House  (Z). 

By  sect.  374,  subject  to  any  alteration  to  be  made  by  the 
Trinity  House,  no  licence  granted  by  them  is  to  continue  in 
force  beyond  the  thirty-first  day  of  January  next  ensuing  the 
date  of  it ;  but  it  may,  upon  the  application  of  the  pilot  holding 
it,  be  renewed  on  the  thirty-first  day  of  January  in  every  year, 
or  any  subsequent  day,  by  indorsement  under  the  hand  of  the 
secretary  of  the  Trinity  House,  or  such  other  person  as  may  be 
appointed  by  them  for  that  purpose  (m). 

Revocation  By  sect.  376,  the  Trinity  House  has  power  to  revoke  or  sus- 

of  lkence.'^"°"  P^^^  ^^  licence  of  any  pilot  appointed  by  them,  in  such  manner 
and  at  such  time  as  they  think  fit  (n). 

Compulsory  By  sect.  376,  subject  to  any  alteration  to  be  made  by  the 

nity^lfouse"'    Trinity  House,  and  to  the  exemptions  afterwards  contained  in 

the  act,  the  pilotage  districts  of  the  Trinity  House  within  which 

the  employment  of  pilots  is  compulsory  are  declared  to  be  the 

London  district  and  the  Trinity  House  Out  Port  districts;  and 

(I)  This  bond  is  free  from  stamp  duty  (n)  The  Court  of  Queen's  Bench  will 

and  all  other  charges  except  the  ex-  not  gjant  a  mandamus  to  review  the 

pense  of  preparing  it     As  to  the  limi-  exercise  of  this  discretionary  power  by 

tation  of  the  pilot's  liability  to  the  pe-  the  Trinity  House.    This  was  held  on 

nalty  of  the  bond,  see  sect.  878,  and  an    application    by  one  of   the  Deal 

posit  p.  197.  pilots  to  the  Court  of  Queen's  Bench, 

(m)  As    to    the  granting    of   these  m  Michaelmas  Term,  IS65. 
licences,  see  ante,  p.  1 82. 
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the  master  of  every  ship  navigating  within  any  part  of  these 
districts,  who,  after  a  qualified  pilot  has  offered  to  take  charge 
of  the  ship,  or  has  made  a  signal  for  that  purpose,  either  himself 
irilots  the  ship,  without  possessing  a  certificate  enabling  him  so 
to  do,  or  employs  or  continues  to  employ  an  unqualified  person 
to  pilot  her,  incurs  for  eveiy  offence  (in  addition  to  the  penalty 
hereinbefore  mentioned)  an  additional  penalty  not  exceeding  6L 
for  every  fifty  tons  burthen  of  the  ship,  if  the  Trinity  House 
certify  in  writing  under  their  common  seal  that  the  prosecutor 
is  to  be  at  liberty  to  proceed  for  the  recovery  of  this  additional 
penalty. 

By  sect.  377  it  is  provided,  that,  subject  to  any  alteration  to 
be  made  by  the  Trinity  House,  a  sufficient  number  of  qualified 
pilots  must  always  be  ready  to  take  charge  of  ships  coming 
from  the  westward  past  Dungeness ;  and  the  Trinity  House,  by 
bye-law  to  be  made  in  the  same  manner  as  other  bye-laws 
made  under  the  powers  contained  in  the  act,  are  bound  to 
make  such  regulations  with  respect  to  the  pilots  under  their 
control  as  may  be  necessary  in  order  to  provide  for  an  uninter- 
mitted  supply  of  qualified  pilots  for  these  ships,  and  to  insure 
their  constant  attendance  upon  and  due  performance  of  their 
duty,  both  by  night  and  day,  whether  by  cruising  between  the 
South  Foreland  and  Dungeness,  or  by  going  off  from  shore, 
upon  signals  made  for  the  purpose,  or  by  any  other  means,  and 
whether  in  rotation  or  otherwise,  as  the  Trinity  House  may 
think  fit 

By  sect.  378,  subject  to  any  alteration  to  be  made  by  the 
Trinity  House,  every  master  of  a  ship  coming  from  the  west- 
ward, and  bound  to  any  place  in  the  rivers  Thames  and  Med- 
way  must  (unless  she  has  a  qualified  pilot  on  board,  or  is 
exempted  from  compulsory  pilotage),  on  the  arrival  of  the  ship 
off  Dungeness,  and  thenceforth  until  she  has  passed  the  south 
buoy  of  the  Brake,  or  a  line  to  be  drawn  fi'om  Sandown  Castle 
to  this  buoy,  or  until  a  qualified  pilot  has  come  on  board,  dis- 
play and  keep  flying  the  usual  signal  for  a  pilot;  and  if  any 
qualified  pilot  is  within  hail,  or  is  approaching  and  within  half  a 
mile,  and  has  the  proper  distinguishing  flag  flying  in  his  boat, 
the  master  must,  by  heaving  to  in  proper  time  or  shortening 
sail,  or  by  any  practicable  means  consistent  with  the  safety  of 
the  ship,  facilitate  the  pilot's  getting  on  board,  and  give  the 
charge  of  the  ship  to  him ;  or  if  there  are  two  or  more  pBots 
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offering  at  the  same  time,  to  such  one  of  them  as  may^  according 
to  the  regulations  for  the  time  being  in  force,  be  entitled  or 
required  to  take  the  chaise;  and  if  any  master  fails  to  display 
or  keep  flying  the  usual  signal  for  a  pilot,  or  to  facilitate  the 
pilot's  getting  on  board,  or  to  give  him  the  charge  of  the  ship, 
he  incurs  a  penalty  not  exceeding  double  the  sum  which  might 
have  been  demanded  for  the  pilotage. 

Exemptioni  By  sect.  379,  the  following  ships,  when  not  carrying  passen- 

from.  g^TS,  are  exempted  from  compulsory  pilotage  in  the  London  dis- 

trict, and  in  the  Trinity  House  Out  Port  districts  (p) : — 

(1.)  Ships  employed   in  the  coasting  trade  of  the  United 

Kingdom  (p): 
(2.)  Ships  of  not  more  than  sixty  tons  burthen : 
(3.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe 

north  of  Boulogne : 
(4.)  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man, 

which  are  wholly  laden  with  stone  being  the  produce  of 

those  islands : 
(5.)  Ships  navigating  within  the  limits  of  the  port  to  which 

they  belong  {q) : 
(6.)  Ships  passing  through  the  limits  of  any  pilotage  district 

on  their  voyages  between  two  places  both  situate  out  of 

these  limits,  and  not  being  bound  to  any  place  within 

these  limits  nor  anchoring  therein. 

Rates  of  pilot-       T^®  Merchant  Shipping  Act,  1864,  by  sects.  380  to  385,  pro- 
age  and  pilot     vides  for  the  continuance  of  the  then  existing  rates  of  pilotas'e 

fund(Tnnity  rr.  .    •       tt  m  i      i     •  *.  ^  .  .  i  i    /.      • 

House).  to  fnnity  House  pilots,  both  in  respect  of  Bntish  and  foreign 

ships,  subject  to  alterations  by  the  Trinity  House.     These  sec- 

(o)  The  exemptions  under  the  former  in  the  Liverpool  Pilot  Act,  5  Geo.  4, 

act,  6  Geo.  4,  c  125,  will  be  found  in  c.  Ixxiii.  s.  25,  which  allows  ships  **  in 

sects.  58 — 62.   See  also  Peake  v.  Screechy  ballast  in  the  coasting  trade"  to  proceed 

7  Q.  B.  603  ;  Williams  v.  Newton,  14  without  a  pilot,  it  was  held  that  a  Tessel 

M.  &  W.  747— decisions  on  sect.  62,  which  having  come  from  Calcutta  to  t 

which  are  inapplicable  to  the  present  London,  and  there  discharged  her  cargo, 

act.    The  exemptions  contained  in  sect.  was  proceeding  in  ballast  to  Liverpool, 

379  of  the   M.  S.  Act,  1854,  do  not  was  not  within  the  exception ;  TheJgri- 

affect  the  exemption  given  by  sect.  59  co/ia,  2  W.  Rob.  1 0. 

of  the  6  Geo.  4,  c  125,  which  exemp-  {q)  See  the  earlier  act,  6  Geo.  4,  c. 

tion  is  still  in  force.    Reg.  y.  Stanton,  S  125,  s.  63,  the  provisions  of  which  were 

£.  &  B.  445.  more  limited,  and  the  decisions  upon  it 

(p)  See  the  6  Geo.  4,  c.  125,  s.  59.  of  Thornton  v.  Boland,   2   Bing.   219; 

In  a  case  which  was  decided  upon  a  ItPlntosh  v.  Slade,  SB.icC,  657. 
somewhat  similar  provision  contained 
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tions  also  provide  for  the  due  certifying  of  the  payments  by 
foreign  ships,  and  for  the  proper  application  of  them. 

And  by  sect.  384,  when  a  difference  arises  between  a  master 
and  pilot  as  to  the  draught  of  a  ship  trading  to  or  from  the  port 
of  London,  the  Trinity  House  are,  upon  the  application  of  either 
party,  to  appoint  an  officer  to  measure  the  ship  and  settle  the 
difference. 

Sects.  385  and  386  provide  for  contributions  to  a  fund  for  the 
benefit  of  incapacitated  pilots,  and  of  the  widows  and  children 
of  pilots,  and  also  for  the  application  of  this  fund.  , 

By  the  Merchant  Shipping  Act,  1854,  sect.  387,  the  Trinity  Sub-commis- 
Houses  of  Hull  and  Newcastle  are  to  continue  to  appoint  sub-  Jl^j  nIwcmU^ 
commissioners  of  pilotage,  not  exceeding  a  certain  number;  but 
it  is  provided,   that  these  sub-commissioners  are  not  to  be 
deemed  pilotage  authorities  within  the  meaning  of  the  act. 

At  common  law  a  pilot  would  be  liable  for  any  injury  done  to  Liability  or 
another  vessel  by  reason  of  his  misconduct  or  negligence  (r);  as,  "eomobnce, 
however,  pilots  under  the  jurisdiction  of  the  Trinity  House  are  **^* 
required  to  enter  into  a  bond  to  observe  the  bye-laws  and  regu- 
lations which  may  be  made  by  that  corporation,  it  has  been 
Uiought  reasonable  to  limit  the  liability  of  these  pilots  in  cases 
of  negligence  to  the  amount  of  the  penalty  of  this  bond. 

The  Merchant  Shipping  Act,  1854,  sect  373,  provides,  there- 
fore, that  a  qualified  pilot  who  has  executed  this  bond  shall  not 
be  liable  for  neglect  or  want  of  skill  beyond  its  penalty  and  the 
amount  of  pilotage  payable  to  him  for  the  voyage  on  which  he 
is  engaged  (s).  We  have  already  seen  that  this  statute  contains 
clauses  relating  to  pilots  generally  which  impose  upon  them  a 
criminal  liability  in  respect  of  wilful  breaches  of  duty,  and  neg- 
lects of  duty  causing  injuries  to  or  tending  to  the  injury  of  the 
ship  or  of  those  on  board ;  and  that  there  are  also  numerous 
offences  mentioned  in  the  statute  in  detail  to  the  commission  of 
which  penalties  not  exceeding  lOOZ.  are  attached  (0- 

Questions  of  considerable  importance  have  frequently  arisen 
as  to  how  far  masters  or  owners  are  liable  for  injuries  occasioned 
by  the  want  of  a  qualified  pilot,  and  also  as  to  their  liability  for 

(r)  Stort  V.  Clements,  Peake,  107.  (0  See  ante,  p.  191,  and  M.  S.  Act, 

(«)  See  the  former  act,  6  Geo.  4,  c.       1854,  ss.  365—367. 
125,  8.  57. 
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Liability  of 
masters  and 
owners  for 
acts  of  pilot. 

At  common 
law. 


Where  pilot 
taken  under 
statute. 


injuries  done  to  other  vesseb^  through  the  negligence  or  want  of 
skill  of  the  pilot  whom  they  have  employed  (w). 

With  regard  to  the  liability  of  owners  or  masters  for  the  acts 
of  the  pilot;  the  owners  would,  at  common  law,  be  liable  for  the 
consequences  of  all  the  tortious  or  negligent  acts  of  the  pilot 
done  within  the  scope  of  his  agency  (v).  The  master,  however, 
being  an  intermediate  agent,  would  not  be  liable  to  his  owner 
for  the  wrongful  acts  of  the  pilot  (a:).  Whether  he  would  be 
liable  to  a  stranger,  as,  for  instance,  to  a  person  against  whose 
vessel  the  ship  might  strike,  through  the  negligence  of  the 
pilot,  has  been  doubted  (y).  The  better  opinion,  however,  is 
that  he  would  not  be  liable  (jzt).  The  general  question  is  not, 
however,  of  much  importance,  since  very  few  cases  of  this  de- 
scription can  now  occur,  in  which  the  pilot  is  not  acting  under 
the  provisions  of  some  statute  limiting  or  defining  the  liability 
of  the  master  and  owner. 

Independently  of  legislative  provision,  the  Courts  of  law  have 
always  considered,  as  indeed  justice  seemed  to  require,  that 
wherever  the  employment  of  a  pilot  was  compulsory,  that  is  to 
say,  where,  if  one  was  not  employed  a  statutory  penalty  was  in- 
curred, the  owners  and  master  were  not  liable  for  injuries  arising 
from  his  acts;  for  in  these  cases  it  was  deemed  that  their  autho- 
rity was  superseded  by  legislative  enactment  and  that  it  would 
be  unjust  to  hold  them  responsible  for  the  skill,  sobriety,  and 
caution  of  one  whom  they  had  not  selected,  and  over  whom  they 
had  in  fact  little  or  no  controUa).  Where,  however,  the  provisions 


(«)  With  respect  to  the  former  class 
of  cases,  the  Pilot  Act,  6  Geo.  4,  c.  125, 
s.  6S.  exempted  owners  and  masters 
from  liability  for  any  loss  or  damage 
which  mi^ht  happen  in  consequence  of 
there  being  no  licensed  or  qualified 
pilot  on  board,  unless  it  was  proved 
that  the  want  of  a  pilot  arose  from  a 
refusal  to  take  him  on  board,  or  from 
the  wilful  neglect  of  the  master  in  not 
heaving  to,  or  using  all  practicable 
means  consistent  with  the  safety  of  the 
vessel,  to  take  on  board  any  pilot  who 
might  have  offered  his  services.  'Ihis 
act  also  expressly  provided  that  nothing 
contained  in  it  should  affect  the  remedy 
which  any  person  might  have  in  such 
cases  upon  any  insurance  or  other 
contract,  unless  it  was  proved  that  the 
omission  to  take  a  pilot  arose  from  the 
refrisal  or  wilful  neglect  of  the  master; 
see    sect.   66,    These    provisions   are 


omitted  in  the  present  Act 

(v)  See  ante,  p.  46. 

(r)  Aldrich  v.  Simmons^  1  Stark.  214. 

(y)  Bowcher  v.  Nordstrom,  1  Taunt. 
568,  where  the  maf^ter  was  held  not  to 
be  liable.  It  is  observable,  however, 
that  in  that  case  the  pilot  was  acting 
beyond  the  scope  of  his  employment  as 
pilot 

(z)  See  3  Kent  Comm.  176,  and  the 
American  authorities  there  referred  to, 
and  The  Eden,  2  W.  Rob.  442. 

(a)  Carruthers  v.  Sidebotham,  4  M.  ^ 
S.  77;  Bennei  v.  Moita,  7  Taunt  258; 
The  Maria,  1  W.  Rob.  95  ;  The  JgHeoia, 
2  W.  Rob.  10;  The  Montreal,  17  Jur. 
538.  In  America,  it  appears  to  have 
been  held  in  some  cases  that  the  owners 
were  liable,  although  the  employment 
of  the  pilot  was  compulsory,  see  Story 
on  Agency,  s.  456  a,  note. 
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of  the  Pilot  Act,  within  the  limits  of  which  the  ship  was,  did  not 
subject  the  master  to  any  penalty,  but  only  to  payment  of  die 
pilot's  allowance  on  reiusal  to  take  him,  so  that  his  engagement 
was  to  some  extent  a  voluntary  act  on  the  part  of  the  master,  it 
was  considered  under  one  of  the  earlier  acts  that  the  latter  con- 
tinued to  be  liable  (b). 


The  Merchant  Shipping  Act,  1854,  expressly  provides,  how-  Under  the 
ever,  by  sect  388,  that  no  owner  or  master  of  any  ship  shall  be  shlimin'ff  Ac^^ 
answerable  to  any  person  whatever  for  any  loss  or  damage  18^^ 
occasioned  by  the  fault  or  incapacity  of  any  qualified  pilot  acting 
in  charge  of  the  ship,  within  any  district  where  the  employ- 
ment of  the  pilot  is  compulsory  by  law  (c). 

The  above-mentioned  exemption  of  the  owner  and  master 
from  Uability  appears  to  be  applicable  to  those  cases  only  in 
which  the  employment  of  the  pilot  by  whose  fault  or  incapacity 
the  damage  is  occasioned  was  compulsory,  and  not  to  extend 
to  cases  where  a  pilot  has  in  fact  been  employed  within  his 
district,  although  it  was  not  compulsory  to  employ  him(rf). 


(6)  See  Thg  Attomty-General  t.  Case, 
3  Price,  802,  which  was  decided  upon 
the  52  Geo.  3,  c.  89,  s.  30.  The  Ame- 
rican authorities  are  consistent  with  the 
role  laid  down  in  the  text.  See  Story 
on  Aj^ncy,  s.  456  a,  note,  where  the 
question  is  discussed  as  to  whether,  in 
cases  of  this  kind,  the  employment  of 
the  pilot  can  be  said  to  be  voluntary. 

(c)  See  the  former  act,  6  Geo.  4,  c. 
125,  ■.  55.  In  AI/cAm  v.  Bou^ld,  7 
Taunt  809,  which  was  decided  upon 
the  siroUar  provision  contained  in  sect 
30  of  the  52  Geo.  8,  c.  8S^,  it  was 
argued,  but  not  successfully,  that  the 
■utute  did  not  apply  to  protect  the 
ovner  or  master  from  being  answerable 
kit  injuries  done  to  the  vessels  of  others. 
The  6  Geo.  4,  c  125,  precluded  all 
question  on  this  point  by  using  the 
words  '*  to  any  person  or  persons  whom- 
soever.'* The  former  Pilot  Acts,  52  Geo. 
3,  c.  39,  s.  3U,  and  6  Geo.  4,  c.  125,  s.  i5, 
exempted  owners  and  roasters  from 
liability  in  those  cases  only  in  which 
the  pilot  was  *'  acting  under  or  in  pur- 
snance  of"  the  acts;  hence  a  question 
arose  as  to  wheiher  the  exemption  ap- 
plied to  all  pilotage  districts,  or  only  to 
those  namcKi  in  the  preamble  of  the 
statutes.  See  Thg  Attorneff- General  v. 
Cast,  8  Price,  802 ;  Carrutkere  v.  Side- 
botham,  4  M.  &  S.  77 :  Dodde  v.  £m- 
hleton,  9  Dowl.  &  Ry.  27:  see  also 
Afi%  V.  SeoU,  7  M.  &  W.  98,  and  the 


observations  on  this  case,  and  on  Cttr- 
ruthere  v.  Sideboiham,  in  the  judgment 
of  Dr.  Lushington  in  The  Eden,  10  Jur. 
296;  S.  C.  4  Notes  of  Cases,  460,  and 
in  The  Jgricola,  2  W.  Rob.  19.  The 
wider  and  more  distinct  words  of  the 
present  act,  '*  within  any  district  where 
the  employment  of  such  pilot  is  com- 
pulsory by  law/'  admit  of  no  similar 
doubt. 

(d)  The  language  of  the  6  Geo.  4,  c. 
125,  s.  55,  was  more  general  since  it 
exempted  owners  and  masters  where  the 
damage  arose  from  the  incapacity  of 
"  any  licensed  pilot  acting  in  charge  of 
any  such  ship  or  vessel,  under  or  in  pur- 
suance of  any  of  the  provisions  of  this 
act."  Under  these  words  it  was  held  that 
if  a  ship  was  wiihin  a  district  to  which 
the  act  applied,  the  protection  existed 
not  only  in  those  cases  in  which  the 
master  was  compellable  to  take  a  pilot 
on  board,  but  also  where  a  pilot  had 
been  taken  on  board,  and  was  forced  to 
serve  if  called  upon,  but  it  was  not 
compulsory  on  the  master  to  emplov 
him.  Lueey  v.  Ingram^  6  M.  &  W. 
302  ;  The  Fama,  2  W.  Rob.  184.  And 
where  a  steam  tug  came  in  contact  with 
and  injured  a  ship,  and  it  was  proved 
that  the  crew  of  the  former  had  been 
guilty  of  no  negligence,  and  bad  obeyed 
the  orders  of  a  licensed  pilot  on  board 
the  vessel  which  she  was  -towing,  it  was 
held  that  the  owner  was  not  liable.    The 
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This  provision  applies  as  well  to  proceedings  in  rem  in  the 
Admiralty  Courts,  as  to  actions  at  law  {e).  Even  when  it  ap- 
pears, however,  that  a  pilot  was  on  board,  it  is  still  a  question 
of  fact  for  the  juiy,  whether  at  the  time  of  the  collision  he  had 
taken  upon  himself  the  management  of  the  ship,  and  whether 
the  damage  arose  from  his  incapacity  (/). 

The  Courts  of  common  law  and  the  Court  of  Admiralty  ap- 
pear until  recently  to  have  acted  upon  different  rules  with 
regard  to  the  question  upon  whom  the  onus  of  proof  in  these 
cases  lies.  Thus  it  was  held  in  an  action  at  common  law  that  if 
a  collision  happened  whilst  a  licensed  pilot  was  on  board  it  was 
to  be  presumed  that  the  damage  was  occasioned  by  his  n^h- 
gence  (g).  The  Court  of  Admiralty  however  decided,  apparently 
with  more  justice,  that  before  an  owner  or  master  could  claim 
the  benefit  of  the  exemption  given  by  the  statute,  he  must  adduce 


Duke  qf  Sussex,  1  W.  Rob.  270.  It  was 
decided  also  that  the  protection  did  not 
the  less  exist  by  reason  of  the  pilot 
being  in  the  permanent  employ  of  the 
owner,  provided  he  was  duly  licensed. 
The  Batavier,  4  Notes  of  Cases,  S56 ; 
S.  C.  10  Jur.  19,  affirmed  in  P.  C. ;  The 
Netherlands  Steam  Boat  Company  v. 
Styles,  9  Moore,  P.  C.  C.  286. 

(e)  The  6  Geo.  4,  c.  125,  as  also  the 
5  Geo.  2,  c  20,  contained  provisions 
that  nothing  contained  in  them  should 
affect  or  impair  the  jurisdiction  of  the 
Court  of  Admiralty.  In  consequence  of 
this,  considerable  difference  of  opinion 
arose  as  to  the  effect  upon  proceedings 
in  that  Court  of  the  clauses  which  pro- 
tected owners  and  masters.  In  a  suit 
which  was  brought  for  damage  done  by 
a  foreign  vessel  whilst  going  down  the 
Thames  under  the  charge  of  a  licensed 
pilot,  it  was  held  that  the  exemption 
u-om  responsibility  given  by  the  act  to 
owners  and  masters  was  restricted  to 
the  Municipal  Courts,  in  which  the 
remedy  is  against  the  parties,  and  that 
the  remedy  against  the  vessel  herself 
still  existed  in  the  Admiralty  Courts, 
which,  acting  on  the  law  of  nations, 
have  always  exercised  in  these  cases  a 
jurisdiction  which  was  not  taken  away  in 
terms  by  the  statutes ;  and  it  was  doubted 
whether  the  provisions  of  the  Pilot 
Act  applied  to  foreign  vessels,  which, 
when  outward  bound,  could  not  be  com- 
pelled to  take  a  pilot  on  board.  The 
Girolamo,  3  Hagg.  169.  This  decision 
related  to  a  foreign  vessel ;  the  reasons 
given  in  the  judgment  applied,  however, 
equally  to  vessels  of  this  country,  and 


in  some  other  cases  it  was  held,  that 
even  with  respect  to  these  vessels  the  li- 
ability of  the  owners  in  the  Court  of  Ad- 
miralty was  not  affected  by  the  statute. 
See  The  Neptune  the  Second,  I  Dods.  467 ; 
The  Transit,  March  17,  1838,  reported 

1  Monthly  Law  Magazine,  582.  But  in 
a  later  case,  where  the  question  arose 
with  respect  to  an  English  vessel,  it 
was  held  that  the  responsibility  of  the 
owners  in  the  Admiralty  Court  was  li- 
mited by  the  statute.  The  Protector,  1 
W.  Rob.  45 ;  see  also  The  Maria,  ib.  95 ; 
The  Agricola,  2  W.  Rob.  10.  It  is 
strange  that  in  these  decisions,  in  one 
of  which  an  elaborate  judgment  was 
given,  no  notice  was  taken  of  Tht 
Girolamo,  See  also  The  Vernon,  I  W. 
Rob.  316,  a  decision  which  seems  to 
assume  the  correctness  of  the  ruling  in 
The  Protector,  And  in  another  case  it 
was  held  that  the  statute  applied  as 
well  to  foreign  vessels  when  proceeded 
against  in  the  Admiralty  Court,  as  to 
those  of  this  country;   The  Christiana, 

2  Hagg.  183.  Although  with  respect 
to  foreign  vessels  the  question  was  open 
to  some  doubt,  with  regard  to  English 
vessels  the  statute  clearly  applied  as 
well  to  proceedings  in  rem  in  the  Ad- 
miralty Court  as  to  suits  inter  partes. 
See  the  judgment  of  the  Privy  Council 
in  Stuart  v.  Isemonger,  4  Moore  P.  C.  C. 
11,  21.  In  the  present  act  it  will  be 
seen  that  there  is  no  such  exception. 

(/)  Catts  y,  Herbert,  3  Stark.  12. 

(g)  Bennet  v.  Moita,  7  Taunt  258 ; 
see  also  Ritchie  v.  Bousfield,  7  Taunt. 
309. 
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some  a£Srmative  proof  to  show  that  his  vessel  was  under  the 
charge  of  a  licensed  pilot  when  it  inflicted  the  injury,  and  that 
the  injury  was  the  result  of  his  act  (A). 

The  rule  acted  upon  by  the  Court  of  Admiralty  has,  however,  where  master 
now  been  approved  of  and  affirmed  by  the  Privy  Council  (i),  ^l^^^  "®  "^ 
and  adopted  in  Westminster  Hall  (A) ;  and  it  is  now  clear  that 
the  object  of  the  statutory  exemption  in  favour  of  owners  and 
masters  is  to  protect  them  in  those  cases  only  in  which  the  pilot 
alone  is  the  author  of  the  injury  (/),  and  that  the  onus  lies  on  the 
owner  of  the  ship  to  prove  that  the  damage  was  occasioned  by 
the  fault  of  the  pilot  (m).  The  exemption  does  not,  therefore, 
extend  to  instances  where  the  master  or  any  of  the  crew  are  in 
pari  delicto  with  the  pilot,  and  the  damage  is  occasioned  in  part 
by  their  n^ligence  or  misfeasance  (n). 

It  must  be  remembered  also  that  a  ship  is  under  the  orders  WTiere  act  not 
of  a  pilot  for  the  purposes  of  navigation  only,  and  that  the  mere  J*****  pilot'* 
feet  of  taking  a  pilot  on  board,  where  it  is  compulsory  to  do  so, 
does  not  exonerate  the  master  and  crew  from  the  proper  observ- 
ance of  their  own  duty(o);  therefore,  to  enable  a  master  to 
screen  himself  from  liability  by  setting  up  neglect  on  the  part  of 
the  pilot,  he  must  show  that  the  act  complained  of  was  one 
within  the  duties  which  properly  attach  to  the  latter,  and  not 
one  which  being  connected  with  the  general  management  of  the 

(A)  The  Protector,   1   W.   Rob.  56  ;  1  Swab.  A.  R.  9  ;  the  judgments  of  Sir 

The  Diana,  ib,  131.  J.   Nicholl,  in  The  Girolamo,  3  Hagg. 

(i)  Hammond  v.  Rogers,  7  Moore,  P.  C.  176 ;  and  in  The  Diana,  1  W.  Rob.  131 ; 

C.  160,  on  appeal  from  The  Christiana,  2  S.  C,  before  the  Privy  Council,  Stuart 

Hagg.  183.     It  was  held  in  this  case  v.  Isemonger^  4   Moore,  P.  C.  C.  11; 

that  the  owners  were  not  protected  if  The  Massachusetts,  1  W.  Rob.  371 ;  and 

blame  could  be  mutually  imputed  to  The    Ripon,  6    Notes    of    Cases,  245. 

the  pilot,  and  to  the  master  and  crew.  Many  of  these  cases,  although  decided 

The  point  was  not  raised  in  the  Court  upon  the  earlier  acts,  seem  to  be  ap- 

of  Admiralty.    See  also   The  Admiral  plicable  to  the  present  statute.     The 

Bojer,  1  Swab.  A.  R.  198 ;   The  Mobile,  Court  of  Admiralty  has  said,  that  in 

ib.  69.  order  to  show  that  the  owner's  liability 

{k)Rodrigttesv.Mellish,lOExch.llO.  still  exists,  the  evidence  must  be  such 

(/)  See  the  judgment  of  Dr.  Lush-  as  to  enable  the  Court  to  come  to  a  clear 

ington  in  The  Protector,  1  W.  Rob.  54 ;  conclusion  that  there  was  actual  neglect 

and  the  cases  cited  above  in  note  (i)..  or  want  of  care  on   the  part  of  the 

(«)  Pollok  V.  M'Alpiiif  7  Moo.  P.C.C.  master  or  crew,  and  that  if  the  evidence 

427.  is  nicely  balanced  it  will  incline  to  hold 

(n)  See  the  casescited  above;  also  The  the  owner  exempt     See  The  George,  4 

Mobile,  1  Swab.  69 ;  S.  C.  on  appeal,  ib.  Notes  of  Cases,  163 ;  S.  C.  9  Jur.  672. 
127;   10   Moore,   P.   C.  C.  467,  nom.  (o)  Per    Dr.    Lushington,    in     The 

Botes  V.  Don  Pablo  Sora;  The  Borussia,  Diana,  1  W.  Rob.  135. 
1  Swab.  A.  R.  94  i  The  General  de  Caen, 
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ship  falls  to  the  share  of  the  master,  even  although  there  be  a 
pilot  on  board.  Thus  in  one  case  where  a  bad  look  out  bad 
been  kept  by  the  master  and  crew,  and  in  another,  where  the 
evidence  showed  that  after  a  collision  had  occurred  through  the 
fault  of  the  defendant's  ship  the  damage  done  was  materially 
increased  by  the  master  omitting  to  cut  a  lanyard  when  he 
should  have  done  so,  it  was  held  that  this  negligence  rendered 
it  impossible  to  set  up  as  a  defence  the  act  of  his  pilot  (p). 
The  same  rule  would  also  apply  where  the  act  complained  of 
is  done  by  one  of  the  crew  by  order  of  the  pilot,  if  it  be  in  a 
matter  more  properly  within  the  province  of  the  master  (q).  But 
matters  such  as  the  bringing  of  the  ship  into  a  roadstead,  or  the 
time  and  manner  of  dropping  her  anchor  on  taking  her  berth  in 
port,  are  within  the  exclusive  duty  of  the  pilot,  and  if  the  master 
is  guided  in  these  cases  by  the  pilot's  judgment,  the  statute 
intervenes  and  protects  him  (r). 

Foreign  ves-  I*  was  held  before  the  passing  of  the  Merchant  Shipping  Act, 

•^^•*  1854,  upon  the  general  principle  of  international  law  which 

requires  that  a  person  suing  in  the  Courts  of  any  country  must 
take  his  remedy  as  the  law  of  that  country  allows  it  to  him, 
that  if  a  foreign  vessel  was  injured  by  an  English  ship  withm 
the  limits  of  the  then  Pilot  Act,  the  latter,  if  she  had  a  licensed 
pilot  on  board,  was  protected  to  the  same  extent  as  she  would 
have  been  against  the  claim  of  another  English  vessel  (s).  The 
language  of  sect.  388  of  the  Merchant  Shipping  Act,  1854, 
which  now  limits  the  responsibility  of  shipowners  in  cases  of 
injury  caused  by  the  acts  of  a  pilot  in  charge  of  the  ship  is  very 
wide ;  and  it  is  probable,  as  this  section  uses  the  words  "  any 
ship,"  and  by  sect.  330  this  portion  of  the  statute  is  not  con- 
fined to  any  particular  class  of  ships,  that  the  existing  statutory 
protection  is  intended  to  extend  to  all  vessels,  as  well  foreign  as 
English,  within  the  districts  in  which  pilotage  is  compulsory. 

{p)  The  Diana,  1  W.  Rob.  131 ;  The  Jgricola,  2  W.  Rob.  10  ;  per  Dr.  Lush- 

Massachusetts,  I  W.  Rob.  371.  ington  in  The  Lochliho,  3  W.  Rob.  321  ; 

iq)  Bowcher  v.  Noidstrom,   1  Taunt.  Pollok  v.  M^Alpittyl  Moore,  P.  C.  C. 

668.  427. 

(r)  The  George,  2  W.  Rob.  386  ;    The  («)   The  Vernon,  1  W.  Rob.  316. 
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204  CONTRACT  OF  AFFREIGHTMENT 

The  contract  of  affreightment  may  be  considered  under  two 
general  heads :  First,  the  contract  by  charter-party ;  and, 
secondly,  the  contract  for  carriage  in  a  general  ship  mider  a 
bill  of  lading. 

The  most  important  terms  of  the  contract  for  the  carriage  of 
goods  in  a  merchant  ship  are  those  which  regulate,  on  the  one 
hand,  the  conveyance  of  the  goods  by  the  shipowner,  and,  on 
the  other,  the  payment  of  the  freight,  which  is  the  usual  con- 
sideration for  the  shipowner's  share  of  the  imdertaking.  The 
contract  by  chai'ter-party  differs  in  many  important  respects 
from  that  which  is  evidenced  by  the  bill  of  lading,  but  as  the 
rules  which  regulate  the  payment  of  freight  under  both  of  these 
contracts  are  substantially  the  same,  it  would  be  inconvenient 
to  divide  this  portion  of  the  subject  into  two  distinct  parts. 

It  is  therefore  proposed  to  consider,  1,  the  contract  by  charter- 
party ,  the  general  rules  by  which  it  is  governed^  and  the  remedies 
for  its  enforcement;  2,  the  contract  for  the  carriage  of  goods  in  a 
general  ship,  and  the  ordinary  rights  and  liabilities  resulting  from 
it;  and  3,  the  right  to  freight  generally,  both  under  charter-parties 
and  under  contracts  by  bill  of  lading,  and  the  important  incidents 
connected  directly  with  this  right ;  including  tlie  remedies  for 
recovery  of  freight,  and  the  shipowner's  lien  in  respect  of  it. 

The  second  part  of  this  Chapter  will  then  be  devoted  to  the 
consideration  of  the  subjects  of  Demurrage,  Stoppage  in  transitu^ 
and  General  average. 

First,  as  to  the  contract. 
Charter-party.  The  charter-party  (carta  partita)  is  an  agreement  by  which  a 
shipowner  lets  an  entire  ship,  or  a  part  of  it,  to  a  merchant  for 
the  conveyance  of  goods,  binding  himself  to  transport  them  to  a 
particular  place  for  a  sum  of  money  which  the  merchant  under- 
takes to  pay  as  freight  for  their  carriage  (a). 


Nature  of  con- 
tract. 


Stamps. 


Charter-parties  may  be,  but  now  usually  are  not  under  seal. 
They  embody  the  terms  upon  which  the  shipowner  lends  the  use 
of  the  ship,  and  contain  stipulations,  varying  in  each  particular 
case,  as  to  the  rate  of  remuneration,  the  nature  of  the  voyage, 
and  the  time  and  mode  of  employing  the  vessel. 

Every  charter-party  or  agreement,  or  contract  for  the  charter 
of  any  ship,  and  every  memorandum,  letter  or  other  writing 

(a)  See  Pothier,  Contrat  de  Louage  Maritime,  Pt  1. 
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between  the  captain,  master  or  owner  of  any  ship  and  any  other 
persoQy  for  or  relating  to  the  freight  or  conveyance  of  any  money, 
goods  or  effects  on  board  any  ship  must  be  stamped  with  a  five 
shilling  stamp  (5).  The  stamp  may  be  imposed,  without  the 
payment  of  any  penalty,  within  fourteen  days  after  the  charter- 
party  bears  date  and  has  been  executed  by  the  party  who  first 
executes  it.  Within  a  month  from  this  time  the  stamp  may  be 
obtained  on  payment  of  a  penalty  of  10/.  Beyond  this  period  it 
cannot  be  affixed  at  all  (c). 

The  followmg  form  of  charter-party  will  show  many  of  the 
stipulations  in  ordinary  use : — 

It  is  this  day  mutually  agreed  between  Messrs.  [A.  JB.], 
agents  for  owners  of  the  good  ship  or  vessel  called  [The 
James  Scott],  A  1,  12,  and  newly  coppered,  of  &c.,  of  the 
burthen  of  340  tons  register  measurement  or  thereabouts, 
whereof  [C  D.]  is  master,  now  in  [Liverpool],  and  Messrs. 
[E.  F,,  of  Liverpool,  merchants,]  that  the  said  ship  being 
tight,  staunch  and  strong,  and  every  way  fitted  for  the 
voyage,  shall  with  all  convenient  speed  load  in  [Prince's 
or  Salt  House  Dock]  a  full  and  complete  cargo  of  lawful 
merchandize,  not  exceeding  400  tons  in  weight,  and  there- 
with proceed  to  [Hong  Kong  or  Shanghai],  as  ordered 
before  sailing,  or  so  near  thereunto  as  she  may  safely  get, 
and  there  deliver  the  same  agreeably  to  bills  of  lading ; 
after  which  she  shall  load  there,  or,^  if  required,  proceed 
to  one  other  safe  port  in  [China],  and  there  load  in  the 
usual  and  customary  manner  from  the  agents  of  the  said 
charterers  a  fiiU  and  complete  cargo  of  tea  or  other  lawfiil 
merchandize,  the  cargoes  being  brought  and  taken  from 
alongside  the  vessel  at  charterer's  risk  and  expense :  ship 
is  to  have  liberty  to  put  on  board  eighty  tons  kentledge, 
copper-drop,  or  other  equally  dead  weight,  and  to  retain  it 
on  board  during  the  voyage,  which  the  said  merchants  bind 
themselves  to  ship, — not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions and  frimiture,  and  being  so  loaded  shall  therewith 
proceed  to  [Liverpool  or  London^,  as  ordered  on  signing  bills 
of  lading  abroad,  or  so  near  thereunto  as  she  may  safely 

(*)  5  &  6  Vict.  c.  79,  Schedule.   This  Vict.  c.  82,  a.  84,  which  has  been  con- 

*ct  repealed  the  duties  imposed  by  the  tinued  from  time  to  time.    See  the  14 

W  Geo.  5,  c.  184.    Similar  provisions  &  15  Vict  c.  18. 
*«e  enacted  for  Ireland  by  the  5  &  6  {c)  5  ^  ^  Vict.  c.  79,  s.  21. 
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get,  and  there  deliver  the  same  in  the  usual  and  customary 
manner  to  the  said  charterers  or  their  assigns,  they  paying 
freight  for  the  same  at  the  rate  of  [71.  lOs,  sterling  per  ton 
of  fifty  cubic  feef]  for  tea  delivered,  for  the  round  out  and 
home;  a  deduction  of  [5s.  per  ton]  to  be  made  if  ship  be  dis- 
charged and  loaded  at  [Hong  Kong] :  other  goods,  if  shipped, 
to  pay  in  customary  proportion ;  in  consideration  whereof 
the  outward  cargo  to  be  carried  freight  free;  payment 
whereof  to  become  due  and  to  be  made  as  follows : — [800Z. 
on  sailing,  hy  charterer's  acceptance  at  three  months*  date, 
what  money  the  master  may  require  for  the  ordinary  dis- 
bursements of  the  vessel  at  her  port  of  discharge  and  loading 
abroad,  free  of  interest,  paying  two  and  a  half  per  cent, 
commission,  subject  to  insurance,  at  the  current  rate  of  ex- 
change,  and  the  balance  on  the  unloading  and  right  delivery 
of  the  cargo,  by  good  and  approved  bills  on  London  at  two 
months'  date,  or  cash  equal  thereto-]  Thirty  running  days 
(Sundays  excepted)  are  to  be  allowed  the  said  merchant, 
if  the  ship  is  not  sooner  dispatched,  for  loading  in  [Liver- 
pool], and  forty-five  like  days  for  all  purposes  abroad,  and 
ten  days  on  demurrage  over  and  above  the  said  laying 
days  and  time  herein  stated  [at  lOl.  sterling  per  day],  paying 
day  by  day  as  the  same  shall  become  due.  The  time  occu- 
pied in  changing  ports  not  to  count  as  laying  days.  Should 
it  be  necessary  for  the  vessel  to  take  in  dunnage  or  ballast 
the  same  to  be  provided  by  the  owners.  The  master  to 
sign  bills  of  lading  at  such  rates  of  freight  as  may  be 
required  by  the  agents  of  the  charterers,  without  prejudice 
to  this  charter-party  (rf);  and  the  owners  to  have  an  absolute 
lien  upon  the  cai^o  for  the  recovery  of  all  freight,  dead 
freight,  demurrage,  Sec,  due  to  the  ship  under  this  charter- 
party.  TTie  act  of  God,  the  Queen's  enemies,  fire,  strike  of 
pitmen,  and  all  other  damages  and  accidents  of  the  seas, 
rivers,  and  navigations,  of  what  nature  and  kind  soever, 
throughout  the  voyage  being  excepted. 

The  vessel  to  be  consigned  to  the  charterer's  agents 
abroad  free  of  commission.  On  the  return  of  the  ship 
to  [Liverpool]  she  shall  be  addressed  to  [Q.  H.  §f  Co.] 
brokers,  or  to  their  agents  at  any  port  of  discharge,     Pe- 

{A)  See  as  to  the  construction  of  diis  clause,  Shand  v.  Sandersont  4  H.  &  N.  381. 
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nalty  for  non-performance  of  this  agreement  the  estimated 
amount  of  freight  (e). 

Charter-parties  are  construed  liberally  and  reasonably  so  as  to  Construction 
cany  oat  the  intention  of  the  parties  as  apparent  on  the  instru-  of  contract 
ment(/).  It  is  often,  however,  difficult  to  apply  this  rule  in 
consequence  of  the  short  and  ambiguous  terms  in  which  these 
contracts  are  not  uncommonly  expressed.  If  the  charter-party 
is  under  seal,  the  parties,  as  in  the  case  of  other  deeds,  are  not 
estopped  from  showing  that  it  was  executed  on  a  day  different 
from  the  day  of  its  date.  It  will  also,  in  this  case,  like  any 
other  deed,  speak  from  its  delivery  or  execution,  and  not  from 
its  date ;  and  words  indicating  time  by  relation  will  be  con- 
strued to  relate  to  the  delivery  or  execution,  and  not  to  the 
date,  unless  it  be  referred  to  in  terms;  and  even  then,  the 
same  rule  of  construction  will  be  applied  if  the  date  is  an  im- 
possible one  {g). 

Charter-parties  may,  like  other  mercantile  contracts,  be  ex-  Construction 
plained,  but  not  contradicted  by  evidence  of  the  usage  of  the  ^^  ""^^e. 
particular  trade  to  which  the  contract  relates  (A).  Thus,  where 
the  contract  was  to  pay  so  much  freight  for  cotton,  to  be  cal- 
culated at  a  certain  number  of  feet  per  ton,  evidence  was  ad- 
mitted to  show  that  there  was  an  usage  in  the  trade  to  pay 
according  to  the  measurement  taken  at  the  shipping  port  before 
the  goods  were  loaded  (i).  So,  evidence  of  this  kind  is  admis- 
siMe  to  show  that  a  particular  mode  of  stowing  the  cargo  i^ 
proper  in  a  certain  trade  (J).  It  must  however  be  recollected 
that  the  character  and  description  of  evidence  admissible  in 
these  cases  is  the  fact  of  a  general  usage  and  practice  prevailing 
in  the  particular  trade  or  business,  not  the  judgment  and  opinion 

(«)  Sec  Gilkuon  v.  Middleion,  2  C.  B.,  v.  Wardle,  ib.  908. 
N.8.134.  (h)  Palmer  v.  Blackburn,  1  Bing.  61, 

(/)  Othey  y.  Hicktf  Cro.  Jac.  263  ;  which  is  a  case  of  a  policy  of  insurance; 

Marthall  v,  De  la  Torre,  1   Esp.  368.  Magee   v.  Atkhson,  2  M.   &  W.  446; 

See  also  the  judgment  of  Lord  Mans-  Spartali  v.  Benecke,  10  C.  B.  212.    See 

field  in  Hall  v,  Cazenove,  4  East,  477 ;  also  the  rules  laid  down  in  the  judg- 

Soames  t.  Lanergan,  2  B.  &  C.  564;  the  ments  in  Mallan  v.  May,  13  M.  &  W. 

judgment  of  Maule,  J.,  in  Crozier  v.  517 :  and  in  Cockburn  v,  Alexander,  6 

Smith,  1  M.  &  Gr.415  ;  Browne  v.  Bur-  C.   B.  791 ;    and  post,  Chap.  VII.,  In- 

tm,  17  L.  J.,  Q.  B.  49;  the  judgment  surance. 

ofByles,  J.,in  Falentev,0ibbs,6  C.  B.,  (i)  Bottomley  v.  Forbes,  5  B.  N.  C. 

N.  S.  280;  and  Dimech  y.  Corlett,  12  121 ;    see  also  Benson  v.  Schneider,  7 

Moo.  P.  C.  C.  199.  Taunt  271 ;  Haynes  y.  Holliday,  7  Bing. 

ig)  Hall    T.   Cazenove,    ubi    supra;  587. 
SUeU  ▼.  Mwrt,  4  B.  &  C.  272  ;  Styles  (J)  Gould  v.  Oliver,  2  M.  &  Gr.  208. 
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of  the  witnesses  (k).  Where  a  question  arose  as  to  the  meaning 
of  the  words,  "  in  turn  to  deliver"  at  the  port  of  Algiers,  it  was 
held  that  the  testimony  of  three  or  four  witnesses,  speaking  to 
a  course  of  business  that  had  grown  up  within  only  about  five 
years,  and  with  reference  to  charter-parties  diflFering  in  language 
from  the  charter-party  in  question,  was  not  sufficient  to  establish 
such  a  general  usage  as  to  enable  the  Court  to  construe  these 
words  in  a  particular  way  (I). 

In  another  case,  it  was  required  by  a  charter-party  that  a 
ship  should  proceed  to  Newcastle  and  be  ready  to  take  on 
board  a  cargo,  consisting  partly  of  coals  and  partly  of  coke,  "  in 
regular  turns  of  loading."  It  appeared  that  at  Newcastle  the 
loading  of  coal  was  by  act  of  Parliament  regulated  by  "  turns," 
but  that  there  was  no  statutory  regulation  as  to  the  loading  of 
coke.  An  action  having  been  brought  upon  the  charter-party 
in  the  County  Court  for  delay  in  loading  the  coke,  it  was  held 
by  the  Court  of  Common  Pleas  that  the  meaning  of  the  con- 
tract was  that  the  coal  should  be  loaded  according  to  the  pro- 
visions of  the  statute,  and  that  evidence  ought  to  have  been 
admitted  to  show  that  there  was  a  practice  or  usage  at  New- 
castle to  load  coke  in  a  similar  manner  (m). 

There  have  been  of  late  some  important  decisions  upon  this 
subject.  In  a  recent  case,  goods  were  shipped  at  New  Orleans, 
and  by  the  terms  of  the  bill  of  lading  they  were  deliverable  at 
Liverpool  to  order  or  assigns,  "  he  or  they  paying  freight  for  the 
said  goods  five-eighths  of  a  penny  sterling  per  pound,  with  five 
per  cent,  primage  and  average  accustomed."  It  was  admitted, 
that  by  a  custom  prevailing  at  Liverpool  in  the  trade  in  ques- 
tion three  months'  interest  or  discount  was  deducted  from 
freights  payable  under  bills  of  lading  on  goods  coming  from 
New  Orleans,  but  it  was  contended  by  the  shipowner  that  he 
was  entitled  to  the  fiiU  freight,  the  custom  being  inconsistent 
with  the  written  contract.  It  was,  however,  held  by  the  Court 
of  Queen's  Bench,  that  the  custom  was  not  repugnant  to  the 
written  contract,  but  might  well  be  annexed  to  the  terms  of  the 
bill  of  lading  (w).     In  another  case,  the  charter-party  provided 

(Ar)  Cunningham  v.  Fonblanquet  6  C.  (w)  Leidmann^  app.,  v.  SchuUz^  resp., 

&  P.  44;  Lewis  V.  Marshall,  7  M..&  Gr.  14  C.  B.  38;  and  see  Hudson  v.  Cie- 

729.  mentson,  18  C.  B.  213. 

(/)  Koherlson  v.  Jackson,  2  C.  B.  413.  (n)  Browne  v.  Byrne,  3  E.  &  B.  702. 

See  as  to  the  meaning  of  the  expression  It  may  be  questioned  whether,  consist- 

**  loading  in  turn,"   Taylor  v.  Clay,  9  ently  with  the  principles  sanctioned  by 

Q.  B.  713.  the  decisions  on  this  subject,  the  cvi- 
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tbat  ''a  full  and  complete  cai^o  of  sugar  and  molasses"  should 
be  laden  on  board  tiie  ship  at  Trinidad.     It  was  held  that 
evidence  was  admissible  to  show  that  a  custom  existed  at  that 
place  to   load   sugar  and   molasses   in  puncheons,   and   con- 
sequeotly,  that  a  cargo  loaded  in  this  way  was  a  sufficient 
eompliance  with  the  contract,  although  in  this  mode  of  packing 
there  was  necessarily  some  diminution  of  the  cargo  by  reason 
of  broken  stowage.     In  the  judgment  in  this  case,  the  principle 
laid  down  in  the  earlier  decisions,  namely,  that  the  evidence  in 
order  to  be  admissible  must  explain  the  contract,  and  not  contra- 
dict or  control  it,  was  clearly  recognized  (o).    In  a  later  case,  in 
which  it  was  agreed  by  the  charter-party  that  the  ship  should 
"load  with  all  possible  despatch,  in  the  customary  manner,  a  full 
and  complete  cargo  of  coke,  to  be  loaded  in  regular  turn;"  it  was 
held  that  evidence  was  not  admissible  to  show  that,  according 
to  a  custom  at  the  port  of  lading  under  a  contract  so  framed,  the 
rfupowner  was  bound  (provided  reasonable  despatch  was  used) 
to  wait  his  turn,  according  to  a  list  kept  by  a  coke  manufacturer 
who  was  not  named  in  the  contract,  but  whose  name  was  men- 
tioned at  the  time  when  it  was  entered  into.   The  Court  considered 
that  such  eyidence  would  be  inconsistent  with  the  terms  of  the 
Aarter^rty  (p).    Where  a  declaration  stated  that  a  charter- 
party  had  been  entered  into  between  the  plaintiffs  as  charterers, 
and  the  defendant  as  the  owner  of  a  ship,  by  which  the  ship 
had  been  consigned  to  the  agents  of  the  plaintiffs  at  Hong 
Kong  free  of  commission  on  the  charter,  and  then  proceeded  to 
all^e,  that  under  such  a  charter  the  agents  of  the  plaintiflFs  at 
Hong  Kong  were,  by  the  custom  of  merchants  in  London, 
entitled  to  procure  a  charter  or  cai^o  for  the  ship  for  any  voyage 
from  Hong  Kong,  being  paid  thereon  a  broker's  commission  on 
any  freight  payable  under  such  charter,  unless  this  right  was 
excluded  by  express  contract,  it  was  held  that  the  declaration 
>^as  bad,  since  the  custom  did  not  explain  the  charter,  but 
added  a  new  term  to  it  (q).     And  in  a  later  case,  where  goods 

dence  wai  not  in  th'ia  case  inadmissible,  cular  portp  and  there  load  a  fuH  cargo 

See  the  observations  on  this  case  in  of  coals  in  the  customary  manner,  no 

^*^^  V.  Cummimg,  10   Exch.   815  ;  time  being  mentioned,  it  was  held  that 

P^Uppt  r.  Briard,  1  H.  &  N.  26.  this  meant  a  loading  according  to  the 

i*)  Cuthbert  ▼.  Cummiugt    10   Exch.  usage  of  the  port,  and  within  a  reason- 

^'   This  judgment  was  affirmed  in  able  time,  without  reference  to  unfore- 

^^Exchequer  Chamber,  11  Exch.  405.  seen  casualties;    Adams  v.  The  Royal 

(P)  Hudson  V.  CUmenUon,  18  C.  B.  Mail  Steam  Packet  Company,  5  C.  B., 

*J8-   M^hore  a  charter-party  provided  N.  S.  492. 

*at«  ship  should  proceed  to  a  parti-  {q)  PhilUppsv.  Briardt  1  H.  8:  N.  21. 
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had  been  purchased  by  a  broker  for  an  undisclosed  principal, 
but  a  note  was  signed  at  the  time  of  the  purchase  representing 
that  the  sale  was  made  by  the  broker  to  his  principal  (not  how- 
ever naming  him)  for  the  persons  who  acted  as  the  brokers  of 
the  sellers,  it  was  held  that  evidence  was  admissible  to  prove  an 
alleged  custom  or  usage  in  the  particular  trade,  that  when  a 
broker  purchased  without  disclosing  the  name  of  his  principal 
he  was  liable  as  purchaser  (r). 

It  is  for  the  Court  to  construe  all  vmtten  contracts,  but  if 
particular  words  have  obtained  by  mercantile  or  other  usage  a 
peculiar  meaning,  it  is  for  the  jury  to  say  what  the  meaning  of 
these  expressions  is,  and  then  for  the  Court  to  decide  on  the 
meaning  of  the  contract  (s).  In  charter-parties,  as  in  other 
mercantile  contracts,  the  expression  "a  month"  is  construed 
to  mean  a  calendar  month  (t). 

It  is  important  to  recollect,  that  although  mercantile  contracts 
are  construed  liberally  and  reasonably,  their  express  terms  can- 
not be  extended  by  implication.  Therefore,  where  a  contract 
for  the  sale  of  a  cargo  of  Indian  com  which  had  been  shipped 
abroad  contained  an  express  warranty  that  it  had  been  shipped 
"in  a  good  and  merchantable  condition,"  it  was  held  to  be  a 
misdirection  to  leave  to  the  jury  the  question  whether,  at  the 
time  of  the  shipment,  it  was  in  a  good  and  merchantable  con- 
dition/or  a  foreign  voyage  (u), 

A  misdescription  of  the  ship's  burthen  in  the  charter-party 
Mistakes  in  is  usually  not  material  unless  there  be  fraud.  Where  a  merchant 
covenanted  to  load  a  full  cargo,  the  ship  being  within  his  reach 
for  the  purpose  of  examination,  and  the  burthen  mentioned  in 
the  charter-party  was  "261  tons  or  thereabouts,"  which  was,  in 
fact,  considerably  below  the  real  tonnage,  it  was  held  that  he 
was  not  discharged  by  loading  the  number  of  tons  by  which  the 
burthen  had  been  described  (a:).     And  in  a  later  case(y),  in 

(r)  Hun\frey  v.  Dale»  7  E.  &  B.  266.  contracts  for  the  sale  of  goods  of  the 

Affirmed  Cam.  Scacc,  Martin,  B.,  and  expressions  "say  from  1000  to  1230 

Willes,  J., dissentientibus;  5  Jur.  N.S.  gallons,"  and  "say  not  less  than  100 

191.  packs,"  Gwillim  v.  Danielle  2  C,  M.  & 

(*)  Smith  V.  Bland,  Ry.  &  M.  260 ;  R.  61,  and  Leeming  v.  Snaith,  16  Q.  B. 

Hutchison  v.  Bowker,  5  M.  &  W.  535  ;  275.     As  to  the  meaning  of  the  word 

Smith  V.  Thompson,  8  C.  B.  44.  "  about,**  when  prefixed  to  a  quantity, 

(0  Jolly  V.  Young,  1  Esp.  186;  see  see  Cross  v.  Elgin,  2  B.  &  Ad.  106; 

also  Simpson  v.  Margitson,  1 1  Q.  B.  23.  Bourne  v.  Seyfnour,  16  C.  B.  337  ;  Moon 

(u)  Dickson  v.  Zizinia,  10  C.  B.  602.  v.  Campbell,  10  Exch.  323. 

U)  Hunter  v.  Fry,  2  B.  &  A.  421 ;  (y)  Barker  t.  Windle,  6  E.  &  B.  675. 

see  also  Molloy,  B.  2,  c.  4,  s.  8,  and  Where    a    ship    is    described    in    the 

post,  p.  249.    See  as  to  the  meaning  in  charter-party  as  A.  1,  this  is  not  a  war- 


contract. 
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which  a  charter-party  described  a  ship  as  *'  of  the  measurement 
of  180  to  200  tons  or  thereabouts/'  it  was  held  that  this  state- 
ment did  not  amount  to  a  warranty  as  to  the  tonnage,  but  was 
a  matter  of  description  only,  and  consequently  that  the  charterer, 
who  had  contracted  to  put  on  board  a  complete  cargo,  could  not 
reiiise  to  load  on  discovering  that  the  tonnage,  in  fact,  slightly 
exceeded  257  tons. 

A  difficulty  in  the  construction  of  charter-parties  often  arises  ConditioM 
from  its  becoming  necessary  to  ascertain  whether  particular  ^^?^  *" 
stipulations  amount  to  conditions  precedent.     This  question  is     \ 
to  be  determined  by  seeking  for  the  intention  of  the  parties  as      \ 
apjparent  on  the  instrument^  and  by  applying  the  ordinary  rules 
of  construction  to  each  particular  case.     It  does  not  depend  on      J 
any  formal  arrangement  of  the  words,  but  on  the  reason  and  , 
sense  of  the  thing  as  it  is  to  be  collected  from  the  whole  con- 
tract (z).     Generally  speaking,  any  stipulation  which  goes  only 
to  a  portion  of  the  consideration,  or,  in  other  words,  the  breach 
of  which  would  deprive  the  party,  who  has  a  right  to  insist 
apon  it,  of  a  portion  only  of  the  benefit  of  his  contract,  will  be 
construed  not  to  be  a  condition  precedent  (a).     It  must,  how- 
ever, be  recollected  that  this  rule,  although  a  very  useful  one,  is 
only  a  rule  of  construction^  a  means  of  discovering  the  inten- 
tion of  the  parties,  to  be  applied  where  the  words  would  bear 
eiUier  sense.      For  it  is  clear  that  the  Courts  will  not  make 
contracts  for  the  parties,  and  that  if  they  use  language  which 
clearly  shows  that  they  intend  such  a  stipulation  to  be  a  con- 
dition precedent,  it  will  be  so  construed  (J).     Constructions, 
however,  leading  to  absurd  and  unreasonable  results  will  be 
avoided,  because  where  the  intention  is  not  clearly  expressed 
the  parties  will  not  be  presumed  to  have  meant  to  make  an 
absurd  or  unreasonable  contract  (c). 

raotj  that  she  shall  continue  so ;  Hurst  C.  S  Biigh,  561 ;  Glaholm  Y.Hays,  2  M. 

▼.  Otbonie,  18  C.  B.  144.  &  Gr.  257 ;  see  also  the  notes  to  Pordage 

(«)  "The  law  wUl  rather  invert  the  ▼.  CoUj  1  Wms.  Saund.  319  L  ;  Dimech 

words  than  pervert  the  sense,"  Bacon's  v.  Corlett,  12  Moo.  P.  C.  C.  199 ;  Ro- 

Law  Tracts,  236.   Case  of  Revocation  berts  v.  Brett,  6  C.  B.,  N.  S.  611,  and 

of  Uses.  Hoare  v.  Retmie,  5  H.  &  N.  19. 

(a)  Boone  v.  Eyre,  I  H.  Bl.  273,  note  (6)  Bright  v.  Cooper,  1   Brownl.  21 ; 

{a);  Shmbrick  v.  Salmond,  8  Burr.  1637  ;  Stovers  v.  Curling,  3  Bing.  N.  C.  868. 
Ritchie  v.  Atkinson,  10  East,  295 ;  Puller  (c)  See  the  judgment  of  Lord  Ellen- 

V.  Staniforth,   11  East,  232;  Storer  v.  borough  in  Hall  v.  Cazenove,  4  East, 

Gordon,  3  M.  &  S.  308  ;  Pother  gill  v.  477 ;  Bommann  v.  Tooke,  1  Camp.  377 ; 

Walton,  8  Taunt.  576  ;  Shadforth  v.  Hig-  Puller    v.  Sta^ntforth,    1 1    East,    232 : 

gin,  3  Camp.  385,  and  note,  p.  387 ;  Thompson  v.  Inglis,  3  Camp.  428 ;  and 

I>^eU  V.  Brockelbank,  4  Price,  36 ;  S.  Cranston  v.  Marshall,  5  Ex.  395. 
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The  following  cases  will  show  the  application  of  these  rules. 
Where  a  memorandum  of  charter  contained  the  words  "  the 
vessel  to  sail  from  England  on  or  before  the  4th  of  February 
next;"  it  was  held  that  this  stipulation  formed  a  condition 
precedent,  as  the  whole  success  of  a  mercantile  adventure  de- 
pends ordinarily  on  the  commencement  of  the  voyage  by  a 
given  time  (d ),  So,  where  the  charter-party  provided  that  the 
ship  should  sail  from  Amsterdam  for  Liverpool  "  on  or  before 
the  15th  March  next,"  it  was  held  that  the  sailing  of  the  ship 
On  or  before  that  day  was  a  condition  precedent  to  the  obliga- 
tion of  the  charterer  to  load  the  vessel,  although  the  sailing  of 
the  ship  was  prevented  by  one  of  the  perils  excepted  in  the 
charter-party,  and  the  ordinary  exception  of  perils  of  the  seas 
&c.  contained  in  the  charter  was  followed  by  the  words  "  through- 
Out  the  charter-party"  (c).  Where,  by  the  charter-party,  freight 
is  to  be  paid  "  subject  to  insurance,"  this  does  not  amount  to  a 
condition  precedent  to  the  recovery  of  the  freight,  but  merely 
means  that  the  premiums  of  insurance  are  to  be  deducted  from 
the  freight  (/). 

Where  a  charter-party  described  the  ship  as  then  at  6ea, 
and  "  having  sailed  three  weeks  ago,"  this  was  held  to  be  a 
material  statement  and  to  amount  to  a  warranty  of  the  fact(^). 
And  a  provision  in  a  charter-party  that  the  ship  should  be  ready 
to  sail  "  in  all  May'*  was  also  held  to  form  a  condition  prece- 
dent (A). 

Where,  however,  the  plaintiff  covenanted  that  his  ship  should 
sail  on  a  voyage  for  Cadiz  by  the  next  wind,  and  the  defendant 
covenanted  that  if  the  ship  went  the  intended  voyage  and  re- 
turned to  the  Downs  the  plaintiff  should  be  paid  so  much  for 
the  voyage,  and  the  voyage  was  performed  without  unreasonable 
delay,  although  the  ship  did  not  sail  with  the  next  wind,  it  wa6 
held  that  the  plaintiff  was  entitled  to  recover  (i).  So,  where  it 
was  covenanted  by  a  charter-party  that  the  vessel  should  pro- 
ceed with  the  first  convoy  from  England  for  Spain  or  Portugal, 
and  the  master  proceeded  with  an  outward  cargo  to  Lisbon,  and 

{d)  Glaholm  v.  Hays,  2   M.   &  Gr.  time  of  the  making  of  the  charter-party 

257.    It  was  held  to  be  otherwise  where  as  to  the  ship's  position,  will  not  amount 

the  charter-party  had  not  been  exe-  to  a  warranty.     Elliot  v.  Fon  Glehn,  18 

cuted  until  after  the  day  named.     Hall  Q.  B.  632. 
V.  Cazenovey  4  East,  477.  {h)  Oliver  v.  Fielden,  4  Ex.  135. 

(e)  Croockewil  v. Fletcher ,\  H.&  N.89S.  {i)  Constable  v.  Cloberie,  Palmer,  397 ; 

(/)  Jackson  N,  Isaacson y  3  H.  &  N.  see  also  ^ornmann  v.  7ooAr«,  1  Camp.  377. 

40d.  See  as  to  a  stipulation  that  the  ship 

{g)  OUive  V.Booker,  1  Ex.  41  fi.     A  shall  sail  **  with  all  convenient  speed," 

mere   representation,   however,  at  the  Z)JmerA  v.  Cor/e</,  12  Moo. P.O. C.  190. 
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brought  home  ^d  delivered  %  return  cwgo  to  the  freighter  in 
London,  it  wns  held  that  the  object  of  the  contn^xt  wi^  the 
performance  of  the  voyage,  wd  that  the  stipulation  about  sailing 
with  the  first  convoy  was  not  a  condition  precedent,  and  that 
the  freight  for  the  voyage  actually  performed  wa»  recoverable  (A). 
And  where  the  owner  covenanted  that  he  would  make  the 
ship  tight  and  strong  for  the  voyage  and  keep  her  so,  and  the 
freighter  took  the  ahip  into  his  service  and  used  her  for  some 
time,  it  was  held,  that  he  could  not  insist  that  this  covenant 
was  a  condition  precedent  and  resist  the  payment  of  freight  on 
the  ground  of  its  not  having  been  performed  (/). 

In  another  case,  in  which  the  merchant  agreed  to  load  a  com- 
plete cargo,  and  to  dispatch  the  ship  in  time  to  join  a  convoy 
that  should  sail  for  England  on  a  particular  day,  and  the  convoy 
sailed  on  an  earlier  day.  Lord  EUenborough  ruled  at  Nisi  Prius 
that  the  covenant  must  receive  a  reasonable  construction,  and 
that  the  master  was  not  bound  to  wait  until  the  day  mentioned, 
there  having  been  sufficient  time  to  load  before  the  day  on  which 
the  convoy  actually  sailed  (m). 

In  a  recent  case  in  the  Queen's  Bench,  where  a  charter-party 
provided  that  the  ship,  "  being  tight,  staunch  and  strong,  and  \ 
every  way  fitted  for  the  voyage,"  should  load  a  cargo  at  Sunder- 
land and  therewith  proceed  to  Constantinople,  and  that  a  portion 
of  the  freight  should  be  advanced  on  the  ship  having  sailed,  it  was  |    I 
held,  that  the  sailing  of  the  ship  in  a  seaworthy  condition  wa^  ,    , 
made  by  the  charter-party  a  condition  precedent  to  the  payment       ! 
of  the  freight;  and  consequently  that  to  an  action  for  a  portion  |     < 
of  the  freight  it  was  a  good  plea  that  at  the  commencement  of  the  ]     1 
voyage  the  ship  was  not  tight,  staunch,  &c.,  and  that  by  reason  ' 
thereof  the  ship  and  cargo  were  wholly  lost  (w).     In  a  later 
case,  however,  in  the  Court  of  Exchequer,  that  Court  appears 
to  have  been  of  opinion  that  the  performance  of  the  ordinary 

(*)  iWirfion  V.  C? Wynne,  12  East,  381.  port,  it  was  held  that  the   event   on 

(/}  Havelock  v.  Geddes,  10  East,  5bo ;  which  the  freight  was  made  payable  had 

lee  also  Clipshcm  v.   Vertuey  5  Q.  B.  not  happened.    See  Liddard  v.  Lopes,  10 

265.  It  will  be  observed  that  these  East,  526,  and  the  cases  cited  po«r,  p.  237. 
cases  proceeded  to  some  extent,  on  the  (n)  Thompson  v.  Gillespy,  5  E.  &  B. 

ground  that  there  had  been  a  beneficial  209,  Graves  v.  Legg^  9  Exch.  709,  Ro- 

performance  of  part  of  the  contract  beris  v.  Brettt  18  C.  B.  561,  S.  C.  in 

See  post,  p.  239.  error,  6  C.  B..  N.  S.  611,  Sharp  v.  Gibbs, 

(»)  Thompson  ▼.  IngliSj  3  Camp.  428.  1  H.  &  N.  801,  Hudson  v.  B'Uton,  6  E. 

But  where  the  freight  was  to  be  paid  on  &  B.  565,  and  Hoare  v.  Rennie,  5  H.  & 

the  right  delivery  of  the  cargo  at  a  par-  N.  19,  are  also  recent  cases  in  which 

ticular  port,  and  the  delivery  was  pre-  questions  as   to    conditions  precedent 

vented  by  a  hostile  occupation  of  this  have  been  discussed. 
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stipulation  in  a  charter-party^  that  the  iressel,  ^'  being  tight^ 
staunch  and  strong/'  &c.^  shall  sail,  does  not  constitute  a  con- 
dition precedent  to  the  charterer's  obligation  to  load  (o). 

Contracts  of  affreightment  may,  like  any  other  contracts,  be 
Dissolution  of  dissolved  by  the  conseot  of  the  parties;  and  at  any  time  before 
contract.  breach  it  is  not  necessary  that  there  should  be  any  new  con- 

By  act  of  par-    sideration  for  the  dissolution  (p).     It  is,  however,  a  rule  of  law, 
^^  that  if  the  original  contract  is  under  seal,  the  contract  of  dis- 

solution must  be  also  of  the  same  description  (q).  Contracts 
which  are  not  by  deed,  but  which  by  reason  of  the  operation 
of  the  Statute  of  Frauds  must  be  in  writing,  cannot  be  varied, 
but  may,  it  would  seem,  be  wholly  discharged  by  a  merely 
verbal  agreement  (r). 

It  is  an  important  general  rule,  of  very  frequent  application, 

that  where  a  party  by  his  own  contract  creates  a  duty  or  charge, 

he  is  bound  to  perform  it  notwithstanding  inevitable  accident, 

\    since  he  might  have  provided  against  the  contingency  by  the 

{ ;    contract ;  but  it  is  otherwise  with  respect  to  duties  or  charges 

'      which  are  imposed  upon  a  person  by  the  law  (s). 


We  have  already  seen  that,  under  ordinary  circumstances. 
Delay.  mireasonable  delay  in  the  commencement  of  the  voyage,  re- 

sulting from  the  act  of  the  shipowner  or  of  the  master,  will 
dischai^e  the  charterer  from  his  obligations  (0* 

By  act  of  law.  In  addition  to  these  general  rules,  which  apply  to  all  con- 
tracts, there  are  some  pecuUar  cases  in  which  contracts  of 
affreightment  have  been  held,  upon  equitable  principles,  to 
be  dissolved  by  the  occurrence  of  events  which  have  rendered 

(o)  Tarrdboehia  v.  HickU,  1  H.  &  N.  Sir  T.  Jones,  216. 
188;   **unless,''  it  is  said  in  the  mar-  (p)  King  v.  GiUeti,  7  M.  fit  W.  55; 

ginal  note  to  this  case  '*  by  the  breach  rf  see  also  Viner's  Abridg.  Contract,  G.  17. 

*uch  stipulations  the  object  of  the  voyage  The  charterer's  foreign  agent  has   no 

is  wholly  frustrated."     But  it  is  dithcult  implied   authority  to   vary   the    cargo 

to  see  how  the  question,  whether  such  a  designated  in  a  charter-party,  nor  to 

stipulation  is  or  is  not  a  condition  pre-  alter  the  place  of  loading,  ^rkens  t. 

cedent,  can  depend  in  any  way  upon  the  Irving^  29  L.  J.,  C.  P.  25. 
subsequent  event,  although  the  ques-  (?)  ^  Bep.  26  a. 

tion,  whether  a  breach  of  such  a  stipu-  (r)  See  the  judgment  in  Gou  T.  Lord 

lation  furnishes  an  answer  to  an  action  Nugent,  5  B.  &  Ad.  65. 
against  the  charterer,  may  doubtless  be  (<)  Paradine  v.  Jane,  A\eyn,  27;  Adams 

affected  by  this  consideration.   See  also  v.  The  Royal  Mail  Steam  Packet  Company, 

the  judgment  of  Lord  Ellenborough  in  5  C.  B.,  N.  S.  492. 
Lyon  V.  Mells,  6  East,  428,  which  is  (t)  See  the  cases  cited,  ante,  p.  86, 

consistent  with  the  decision  in  Thomp-  note  (h), 
son  V.  GUlespy,  and  Shower  v.  Cudmore, 
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their  performance  unlawful  or  impossible,  although  nothing 
has  been  done  by  the  parties  themselves  towards  rescinding  the 
contract 

Thus,  it  has  been  said,  that,  if,  after  the  making  of  the  con-  By  war,  inter- 
tract,  the  exportation  of  the  articles  which  are  to  compose  the  j^^^^^  g^^,^ 
cai^o  were  prohibited  by  the  law  of  this  country,  the  contract 
would  be  considered  to  be  dissolved,  or,  at  all  events,  no  damages 
could  be  recovered  for  its  breach  (u).  And  the  breaking  out  of 
a  war,  or  a  local  interdiction  of  commerce,  arising  subsequently 
to  the  making  of  the  contract  between  the  state  to  which  the 
ship  or  cargo  belongs  and  that  to  which  it  is  destined,  would 
have  the  same  effect  (ar).  But  it  is  otherwise  with  respect  to  By  embargo. 
an  embargo,  which  operates  only  as  a  temporary  suspension  of 
commerce,  and  such  an  impediment  cannot  be  set  up  in  answer 
to  the  breach  of  a  contract  which  has  not  provided  against  the 
contingency  (y).  And  where  an  embargo  was  laid  by  the  British 
Government  upon  foreign  ships,  as  an  act  in  the  nature  of  re- 
prisals and  of  pcu*tial  hostility,  it  was  held  that  no  right  of  action 
could  be  founded  in  our  Courts,  by  an  owner  of  one  of  the  foreign 
vessels  against  an  English  merchant,  for  a  breach  of  contract 
which  resulted  only  from  his  obedience  to  the  orders  of  his  own 
government  {z). 

During  the  late  war  with  Russia,  some  important  ques- 
tions arose  with  reference  to  the  effect  of  war  on  contracts  of 
this  description.  In  a  case  in  the  Court  of  Exchequer,  it 
appeared  on  the  pleadings  that  the  plaintiflF  had  agreed,  at  the 
request  of  the  defendants,  to  execute  an  order  for  goods  required 
by  a  merchant  at  Odessa,  and  that  the  defendants  had  for  cer- 
tain considerations  undertaken  to  accept  the  plaintiff's  draft  for 
the  invoice  price  of  the  goods.  To  a  declaration  setting  out  these 
facts,  and  alleging'  that  the  defendants  had  not  accepted  the 
plaintiff's  draft,  the  defendants  pleaded  that  at  the  time  of  the 
making  of  the  agreement  the  merchant  at  Odessa  was  an  alien, 

(k)  See  the  judgment  of  Lord  Ellen-  to  be  suspended  until  the  embargo  was 
borough  in  Barker  v.  Hodgson,  3  M.  &  removed.  See  also  Scott  v.  Lihbey,  2 
S.  270.  A  prohibition  at  the  port  of  Johns  (American)  Rep.  336.  In  Pul- 
discharge  by  a  foreign  government  would  ler  v.  Staniforth^  11  East,  232,  and  Bell 
not  have  this  effect.  See  Blight  v.  Page,  v.  Puller,  2  Taunt  285,  the  charter- 
cited  3  B.  &  P.  295,  note  (a),  and  parties  expressly  provided  for  cases  of 
Touteng  v.  Hubbard,  ib,  291.  interference  with  the  contract  by  poli- 

!x)  See  Abbott  on  Ship.  596.  tical  circumstances, 
y)  Hadley  v.  Clarke,  8  T.  R.  259.  (z)  Touteng  v.  Hubbard,  ubi  supra. 

In  Uiii  case  the  contract  was  considered 
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and  that  afterwards,  before  any  breach  of  it,  and  before  the  time 
when  the  plaintiff  was  to  have  dispatched  the  goods  to  him,  be 
became  and  still  was  an  enemy  of  the  Queen,  so  that  the 
plaintiff  could  not  lawfully  forward  the  goods  to  him.  To  this 
plea  the  plaintiff  replied  that  in  the  declaration  of  war  against 
Russia  the  Queen  had  waived  the  right  of  seizing  enemy's  pro- 
perty laden  on  board  of  neutral  vessels,  unless  it  was  contraband 
of  war,  and  that,  by  a  subsequent  order  in  council,  six  weeks 
from  the  declaration  of  war  had  been  allowed  to  Russian  mer- 
chant ships  in  ports  in  the  Queen's  dominions  for  loading  their 
cargoes  and  departing,  and  that  the  goods  in  question  were  not 
contraband  of  war,  and  might  before  the  expiration  of  the  six 
weeks  have  been  shipped  on  board  a  ship  under  the  order  in 
council.  Upon  a  demurrer  to  this  replication,  it  was  held  that 
the  plaintiff  was  entitled  to  judgment,  as,  assuming  that  the 
declaration  of  war  had  made  it  illegal  for  the  plaintiff  to  send 
the  goods  to  an  enemy,  it  appeared  that  they  might  have  been 
shipped  within  the  period  allowed  by  the  order  in  council  (a). 
Some  observations  in  this  case  were  calculated  to  throw  doubt 
upon  the  general  doctrine  that  after  a  declaration  of  war  all 
trading  and  commercial  intercourse  with  the  inhabitants  of  the 
enemy's  country  is  absolutely  illegal;  but  this  decision  pro- 
ceeded, as  will  be  seen,  upon  the  ground  that  in  that  particular 
case  the  performance  of  the  contract  in  question  had  been  per- 
mitted by  the  very  terms  of  the  declaration  of  war,  and  the 
general  doctrine  mentioned  above  has  been  fully  sanctioned  by 
the  Court  of  Exchequer  Chamber  in  a  recent  case,  after  full  con- 
sideration and  argument  of  the  question  in  that  Court,  and  also 
by  the  Court  of  Queen's  Bench  in  some  cases,  to  which  it  is  now 
necessary  to  refer  shortly.  In  the  first  of  these  cases  the  ques- 
tion was  raised  on  a  demurrer  in  the  Court  of  Queen's  Bench, 
and  afterwards  carried  to  the  Exchequer  Chamber  (i).  It  ap- 
peared that  a  ship  owned  by  the  plaintiff,  a  British  subject,  and 
in  a  British  port,  had  been  chartered  to  the  defendant,  also  a 
British  subject,  to  proceed  to  Odessa,  and  there  load  a  cai^. 
By  the  charter,  a  certain  number  of  running  days  were  to  be 
allowed  for  loading  and  unloading,  and  demurrage  was  then  to 
be  paid  at  a  fixed  daily  rate.     The  declaration  alleged  that  the 

(a)  Clemontson  v.  Blesting,  11  Exch.      case.    76.141. 
185.    See  also  the  authorities  collected  (6)  Etpotito  y.  Bowden,  4  E.  ft  B. 

and  commented  on  in  the  note  to  ti^t      968 ;  7  E.  &  B.  768. 
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defendant  had  made  default  in  loading,  and  had  detained  the 
ship  on  demurrage  beyond  the  laying  days.     The  plea  stated 
that  after  the  making  of  the  charter-party,  and  before  the  arrival 
of  the  ship  at  Odessa,  war  had  been  declared  against  Russia, 
and  that  Odessa  had  been  since  a  hostile  port  in  the  possession 
of  the  Queen's  enemies,  so  that  it  was  impossible  for  the  defendant 
to  perform  his  agreement,  without  dealing  and  trading  with  the 
Queen's  enemies.    The  replication  set  up  some  orders  in  council, 
under  which  the  plaintiff  contended  that  the  defendant  would 
have  been  justified  in  loading  the  vessel,  and  to  which  it  is 
not  necessary  to  refer  particularly,  as  it  was  held  both  by  the 
Court  of  Queen's  Bench  and  by  the  Exchequer  Chamber  that 
they  could  not  be  applied  to  the  particular  circumstances  dis- 
closed by  the  declaration.     Upon  this  state  of  facts  the  Court 
of  Queen's  Bench  was  of  opinion  that  the  plea  was  not  sufficient, 
since  it  did  not  show  that  it  was  impossible  for  the  defendant 
lawfully  to  perform  his  contract,  for  he  might  have  bought  a 
caigo  before  notice  of  the  declaration  of  war,  or  have  even  bought 
one  afterwards  from  British  subjects  at  Odessa,  in  either  of  which 
cases  it  would  have  been  lawful  to  load  the  ship  after  notice  of 
the  declaration  of  war.     This   reasoning   was   not,  however, 
adopted  by  the  Court  of  Exchequer  Chamber,  which  reversed 
the  judgment  below,  and   laid   down  very  distinctly,  and  in 
accordance  with  the  older  decisions,  that  the  object  of  war, 
being  as  much  to  cripple  the  enemy's  commerce  as  to  capture 
his  property,  a  declaration  of  war  imports  a  prohibition  of  all 
commercial  intercourse  and  correspondence  with  the  inhabitants 
of  the  enemy's  country,  and  that  all  such  intercourse  is  illegal, 
except  with  the  licence  of  the  Crown  (c).    With  reference  to  the 
grounds  upon  which  the  decision  in  the  Court  below  had  been 
rested,  the  Judges  of  the  Exchequer  Chamber  were  of  opinion 
that  the  plea  was  good,  as  showing  a  dissolution  of  the  contract, 
and  an  impossibility  of  legally  performing  it,  since  the  shipment 
of  a  cai^o  from  an  enemy's  port,  even  in  a  neutral  vessel,  was 
prima  facie  illegal,  and  if  any  peculiar  circumstances  existed, 
which  made  such  a  shipment  legal,  it  lay  on  the  plaintiff  to 
allege  these  facts.     Another  question  of  a  similar  kind  arose  in 
the  Court  of  Queen's  Bench,  soon  after  the  last-mentioned  case 
had  been  decided  in  that  Court,  but  before  its  decision  had  been 

(tf)  Etpotiio  T.  Botvden,  7  E.  &  B.  763. 
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reversed  in  a  Court  of  Error.  In  thiB  case  (d)  the  declaration 
was  framed  upon  a  charter-party  between  the  plaintiff  and  the  de- 
fendant^  by  which  the  defendant  agreed  to  load  a  cargo  on  board 
of  the  plaintiff's  ship  at  Odessa,  and  it  alleged  that  the  defendant 
had  made  default.  The  plea  stated  that  before  the  breach  of 
contract  war  had  been  declared  by  England  against  Russia,  and 
had  since  existed,  of  which  both  the  plaintiff  and  the  defendant 
had  notice  before  any  breach ;  that  both  the  plaintiff  and  the 
defendant  were  British  subjects,  and  the  ship  was  a  British 
registered  ship ;  that  Odessa  was  part  of  the  Russian  Empire, 
and  that  no  licence  from  the  Queen  could  be  obtained  for  load- 
ing the  ship,  and  that  the  defendant  could  not  have  procured  a 
cargo  or  loaded  the  ship  unthout  trading  or  corresponding  with 
the  enemy.  The  Court  of  Queen's  Bench  held,  under  these  cir- 
cumstances, that  the  contract  was  dissolved  before  any  breach 
of  it  by  the  defendant,  and  that  he  was  entitled  to  judgment. 
The  Court  stated  that  it  was  material  that  the  owners  of  the  ship 
were  alleged  to  be  British,  (since  it  was,  on  this  account,  the  duty 
of  the  captain  to  make  his  escape  from  Odessa  as  soon  as  he 
heard  of  the  declaration  of  war,)  and  it  distinguished  this 
case  from  the  earlier  decision,  on  the  ground  that  the  plea 
contained  an  averment  negativing  the  supposition  that  the 
defendant  before  the  declaration  of  war  could  have  provided 
a  cargo  from  Russian  subjects,  or  after  the  declaration  of 
war  could  have  loaded  the  vessel  without  trading  with  the 
enemy;  an  averment  which,  as  we  have  seen,  was  not  (ac- 
cording to  the  view  afterwards  taken  by  the  Exchequer  Cham- 
ber (e) )  in  any  way  necessary.  Another  recent  case  in  the 
Court  of  Queen  s  Bench  gave  rise  to  some  questions  relating 
to  this  subject.  In  this  case  (/)  the  defendant  contracted  with 
the  plaintiff,  by  charter-party,  to  load  on  board  a  ship  of  the 
plaintiff  a  cargo,  at  Odessa,  at  a  certain  rate  of  freight.  The 
plaintiffs  ship  was  to  proceed  from  a  British  port  to  Constan- 
tinople, and  thence  to  Odessa,  and  it  was  agreed  that  if  before 
the  ship  arrived  at  Constantinople  "war  had  commenced," 
the  cargo  was  to  be  loaded  at  a  reduced  rate.  It  appeared 
that,  in  fact,  before  the  ship  had  arrived  at  Constantinople 
war  had  been  declared  between  Russia  and  Turkey,  but  not 

(</)  Reid  V.  Hoskins,  4  E.  &  B.  979 ;  «  Bowden,  7  E.  &  B.  763. 

6  £.  &  B.  953.     See  also  the  report  of  (/)  Avery  v.  Bowden,5  E.  &  B.  714 ; 

this  case  after  the  trial  of  the  issue  in  6  £.  &  B.  953.    See  also  Barriek  t. 

fact,  5  E.  &  B.  729.  Buba,  2  C.  B.,  N.  S.  563. 

(<*)  See  the  judgment  in  EspotUo  v. 
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between  England  and  Russia.  The  Court  held,  under  these  cir^ 
comstancesy  that  the  contingency  contemplated  by  the  charter- 
party  was  war  between  Russia,  the  state  in  possession  of  the  port 
of  loading,  and  England,  and  this  not  having  occurred  before  the 
arrival  of  the  ship  at  Constantinople,  that  the  contingency  upon 
which  the  freight  was  to  be  reduced  had  not  happened.  In  the 
same  case  it  appeared  that  another  charty-party  had  been  entered 
into  between  the  same  parties,  by  which  tbe  defendant  had 
agreed  to  load  another  ship  of  the  plaintiff  at  Odessa.  To  a 
declaration  complaining  that  the  defendant  had  not  loaded  the 
vessel,  and  alleging  that  the  ship  had  waited  at  Odessa  during 
some  of  the  laying  days,  and  that  then  the  defendant  had  dis- 
pensed with  her  remaining  for  the  residue  of  them,  and  requested 
her  to  depart,  it  was  pleaded,  among  other  pleas,  that  before  the 
causes  of  action  accrued  war  had  been  declared  between  Eng- 
land and  Russia,  whereby  the  performance  of  the  agreement 
had  been  prevented,  and  the  contract  had  been  rescinded.  It 
appeared  on  the  evidence,  that  before  the  declaration  of  war  the 
agent  of  the  defendant  at  Odessa  had  repeatedly  told  the  master 
that  there  was  no  cargo  for  the  ship,  and  that  she  had  better  go 
away,  but  it  was  also  proved  that  the  master  continued  to  require 
a  cargo  until  the  time  at  which  the  declaration  of  war  between 
England  and  Russia  had  been  known  at  Odessa,  which  time  was 
before  the  expiration  of  the  ship's  laying  days.  Upon  these  fects 
the  Court  held  that  the  plea  was  proved,  that  there  was  no  evi- 
dence that  the  defendant  had  broken  the  charty-party  by  abso- 
lutely refiising  to  provide  a  cargo  and  intimating  that  none 
would  be  provided,  and  that  even  if  the  language  used  by  the 
agent  of  the  defendant  had  been  much  stronger,  this  could  not 
have  been  treated  as  a  renunciation  of  the  contract  by  the 
defendant,  after  the  captain  had  continued  up  to  the  declaration 
of  war  to  insist  upon  a  cargo  in  fulfilment  of  the  charter-party. 
And  the  principles  upon  which  the  latter  portion  of  this  decision 
proceeded  were  acted  upon  by  the  Court  in  a  later  case  (g). 

Where,  owing  to  the  prevalence  of  an  infectious  disease  at  the 
port  of  discharge,  all  public  communication  with  the  shore 
became  unlawful  and  impracticable,  it  was  held  that  the  loss 
must  fall  on  the  freighter,  and  that  he  was  liable  in  damages  for 
not  performing  his  contract  (A).    But  where  by  the  charter-party 

{g)  Reid  ▼.  Hoik'msy  5  £.  &  B.  729.         French  law  is  otherwise.    Encyclop^die 
(A)  See  BorA^r  V.  ITm^mii,  3  M.  &  S.      du   Droit,  vol.  3,  p.  617,   tit.  Charte 
270,  and  the  pleadings  in  that  case.  The      Partie. 
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a  certain  number  of  running  day9  were  to  be  ^Uowed  to  the 
merchant  for  loading  the  vessel,  and  aUo  ten  days  over  and  above 
on  demurrage  at  a  certain  rate,  and  the  vessel  was  frozen  in 
during  the  progess  of  the  loading,  and  detained  by  the  icf  a 
considerable  time  after  the  loading  was  completed ;  it  was  held 
that  the  freighter  was  only  bound  to  pay  demurrage  during  the 
time  of  loading,  and  that  as  the  subsequent  detention  was  not 
by  any  fault  of  his  he  was  not  responsible  for  it  (i).  And  in  a 
recent  case  it  was  held  that  a  shipowner  was  not  discharged  from 
his  liability  to  complete  the  voyage,  and  to  take  his  ship  to  a 
port  up  the  Danube  at  which  it  was  by  the  charter-party  agreed 
that  a  cargo  should  be  laden,  by  reason  of  a  want  of  water  at 
the  mouth  of  the  river  which  lasted  two  months,  even  although 
the  charter  provided  that  the  ship  should  proceed  to  the  port  of 
loading,  "  or  as  near  thereunto  as  she  might  safely  get,"  and 
contained  the  ordinary  exception  as  to  perils  of  the  seas;  and 
although  it  also  appeared  that  it  would  not  have  been  safe  for 
the  ship  to  lie  during  the  latter  of  the  two  months  ofiF  the 
mouth  of  the  Danube  (A). 

By  blockade.  Questions  have  also  arisen  as  to  the  effect  on  the  contract  of 
affreightment  of  a  blockade.  It  is  illegal  to  attempt  to  enter  a 
blockaded  port  in  violation  of  the  blockade ;  and,  after  a  public 
notification  of  it,  the  act  of  sailing  to  that  port,  with  the  inten- 
tion of  violating  the  blockade,  is  in  itself  illegal  (Z).  And  it  is 
now  well  settled,  that  in  cases  of  violation  of  blockade  the  master 
must  be  treated  as  the  agent  of  the  owner  of  the  cargo,  as  well 
as  of  the  ship,  and  that  consequently  the  cargo  owners  cannot 
protect  their  property  from  capture  in  respect  of  the  violation  of 
a  blockade,  by  showing  that  they  were  wholly  innocent  of  the 
intention  to  violate  it  (m).  This  rule  is  not  applicable  exclusively 
to  neutrals,  but  applies  with  equal  force  to  all  persons  attempting 
to  violate  a  blockade,  although  they  may  be  subjects  or  allies  of 
the  country  which  has  established  it  (w).  Where  a  public  notice 
of  a  blockade  has  been  given  to  the  Government  of  a  country, 
all  parties  contracting  there  must  be  taken  to  have  entered  into 

(f)  Pringle  v.  Mollett,  6  M.  &  W.  80.  has  entered  a  blockaded  port  before  the 

{k)  Schilizzi  v.  Derry,  4  E.  &  B.  873.  blockade  is  entitled  to  come  out  again. 

(/)  The  Neplunusy  2  Rob.  110     The  See  as  to  this,  and  as  to  the  general  prin- 

mere  fact  of  its  being  notorious  that  a  ciples  regulating  the  law  of  blockade* 

Sort  is  blockaded  would  seem  not  to  the  judgment  of  the  Privy  CouncU  in 

ave  this  effect     See  the  judgment  of  Cremidi  v.  Powell,  11  Moo.  P.  C.  C.  Sa 

Sir  W.  Scott  in  TA*  TuUla,  0  Hob.  180,  (m)  Baltazzi  \,Ryder,12  Moo.  P.  C.C. 

and  per  Lord  Tenterden  in  Nay  lor  v.  168. 

Taylor,  9  B.  &  C.  723.     A  ship  which  (n)  lb. 
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their  contracts  with  an  equal  knowledge  of  its  existence ;  any 
difficulty  or  impediment  caused  by  the  blockade  cannot,  there- 
fore, be  set  up  as  a  dissolution  of  the  contracts,  or  as  an  excuse 
for  their  non-performance  (o). 

It  would  seem,  however,  that  where  the  port  of  destination  is 
blockaded,  the  master  is  not  bound  to  proceed  and  to  endeavour 
to  perform  the  terms  of  a  charter-party  which  was  entered  into 
before  he  had  any  knowledge  of  the  blockade  ( p). 

The  shipowner's  contract  is  not  dissolved,  nor  is  it  any  excuse 
for  its  non-performance,  that  the  delivery  of  the  goods  to  the 
consignee  is  prevented  by  their  wrongful  seizure  by  Custom 
House  officers  (q), 

Havii^  considered  the  principal  rules  by  which  the  contract  Ordinary  re- 
ef charter-party  is  governed,  it  will  be  convenient  to  mention  tract. 
shortly  the  ordinary  remedies  for  any  breach  of  this  contract, 
and  the  proper  parties  to  sue  and  be  sued  in  respect  of  it, 
postponing  the  subject  of  freight  to  a  later  part  of  this  Chapter. 

The  proper  remedy  upon  a  charter-party,  if  it  be  under  seal, 
is  an  action  of  covenant,  or  of  debt.  If  it  be  not  under  seal  the 
action  should  be  on  promises  (r).  But,  generally  speaking, 
assumpsit  will  not  lie  where  there  is  a  higher  remedy  in  respect 
of  the  same  cause  of  action.  Thus,  the  ordinary  remedy  of  the 
owners  in  assumpsit  for  freight  was  held  to  be  lost,  where  the 
master  had,  as  their  agent,  entered  into  a  charter-party  under 
leal  («).  And  it  was  held  that  an  action  on  promises  could  not 
be  maintained  by  the  freighters  on  the  bills  of  lading  where 
the  shipowners  had  also  contracted  with  them  by  charter-party 
under  seal(0. 

Where  the  performance  of  the  terms  of  a  contract  which  is 
not  by  bond,  is  secured  by  a  penalty,  the  general  rule  is  that 
damages  beyond  the  penalty  may  be  recovered  (u). 

(o)  The  Adelaide,  2  Rob.  Ill,  note  see  also,  as  to  the  effect  on  the  contract 

(•);  Medeiros  v.  Hill,  8  Bing.  281.  of  the  interference  of  the  agents  of  th* 

Ip)  See  the  judgment  of  Sir  W.  Scott  English  government  at  a  foreign  port, 
in  The  THtela,(i  Rob.  180.    In  America  it  Evom  v.  Huttoriy  4  M.  &  Gr.  954. 
has  been  held,  that  by  a  blockade  of  the  (r)  Since    the  Common    Law  Pro- 
port  of  discharge,  or  an  interdiction  of  cedure  Act,  1852  (15  &  16  Vict.  c.  76), 
commerce  with  it  after  the  commence-  no  form  of  action  need  be  mentioned  in 
ment  of  the  voyage,  the  contract  of  the  writ,  and  all  distinctions,  save  sub- 
charter-party  is  dissolved.    See  Scott  v.  stantial    ones,    between    the    different 
Libbfft  2  Johns  (American)  Rep.  336;  forms  of  action  have  ceased  to  exist, 
and  see  also,  as  to  the  law  of  blockade,  («)  Schack  v.  Anthony,  1  M.  &  S.  573. 
ne  FrancU  Lin,  10  Moore,   37  ;    The  {t)  Hunter  v.  Pnntep,  10  East,  378. 
Johanna  Marim,  ib.  70.  (u)  Winter  v.  Trimmer,  1  W.  Bl.  395; 

iq)  Gosling  v.  Higgins,  1  Camp.  451 ;  Harrison  v.  Wright,  13  East,  343  ;  May- 

Spence  v.  Chodwick,  10  Q.  B.  517  ;  and  lam  v.  Norris,  1  C.  B.  244. 
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Parties  to  sue 
and  be  sued. 


Tn  cases  of 
agency. 


Charter-parties  are  very  frequently  executed  by  agents.  Where 
they  are  not  under  seal  the  ordinary  rules  as  to  contracts  by 
agents  apply. 

Where  no  diflSculty  is  created  by  any  special  description  of 
the  parties  in  the  contract,  and  it  is  made  in  the  name  of  a  fer- 
son  who  is  really  an  agent,  evidence  is  admissible,  even  although 
he  is  not  described  as  an  agent,  to  show  the  existence  of  the 
agency,  so  as  to  give  the  benefit  of  the  contract  to  thcunnamed 
principal,  or  to  charge  him  with  the  liability  on  it;  but  the 
agent  cannot  get  rid  of  his  liability  on  a  contract  which  he  has 
executed  in  this  form,  by  showing  that  he  was  merely  an  agent 
in  the  transaction  (x).  And  where  in  a  charter-party  an  agent 
described  himself  as  "  owner  of  the  ship,"  it  was  held  that  the 
real  principal  could  not  sue  upon  it(y).  But  where  the  real 
principal  described  himself  in  the  charter-party  as  an  agent,  and 
there  was  a  stipulation  that  he  was  not  to  be  personally  liable, 
it  was  held  that  he  might  sue  as  principal,  and  that  this  sti- 
pulation only  applied  to  him  in  his  description  or  character 
of  agent  (2r).  In  a  recent  case  (a),  where  a  person  was  described 
in  a  charter-party  as  an  i^ent,  but  signed  it  without  any  quali- 
fication, it  was  held  that  he  was  personally  liable. 


Where  con- 
tract not  un- 
der seal. 


If  a  person,  who  has  in  fact  no  interest  as  principal,  professes 
to  act  as  agent  for  another,  but  without  authority,  and  executes 
a  contract  in  the  name  of  that  other  person,  putting  the  name  of 
the  latter  to  the  instrument  and  addii^  his  own  name  as  agent 
for  the  alleged  principal,  he  cannot  be  treated  as  a  party  to  the 
contract  or  be  sued  upon  it  unless  he  can  be  shown  to  be  the 
real  principal ;  the  only  remedy  against  him  appears  to  be  an 
action  on  the  case  for  falsely  assuming  to  act  as  agent  (6).  But 
in  this  case,  as  also  in  the  case  of  a  person  describing  himself  in 
a  written  instrument  as  the  agent  of  an  unnamed  principal,  it  is 
competent  for  the  party  with  whom  he  contracts  to  show  that 
although  described  as  agent  he  is  in  fact  the  principal,  and  liable 
as  such  (c).  Where  a  person  signs  a  contract  in  his  own  name, 
he  is  prima  facie  a  contracting  party,  and  to  prevent  this  lia- 
bility from  attaching  it  must  appear  clearly  from  the  other 


(x)  Higgint  V.  Senior,  8  M.  &  W.  834. 
{y)  Humble  ▼.  Hunter,  12  Q.  B.  310. 
(«)  Schmalz  ▼.  Avery,  16  Q.  B.  655, 
la)  Parker  v.  Winlow,  7  £.  &  B.  942. 
(b)  Jenkint  v.  Hutchinson,  13  Q.  B. 


744;  see  also  on  this  point  the  earlier 
cases  of  Jonet  ▼.  Doumman^  4  Q.  B.  235, 
note  (a)  ;  Doumman  ▼.  Jfilliams,  7  Q.  B. 
103 ;  and  Story  on  Agency,  s.  264. 
(c)  Carr  v.  Jackton,  7  Ex.  382. 
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portions  of  the  agreement  that  he  did  not  intend  to  act  as  a 
principal  (rf) ;  but  where  a  contract  describes  a  person  as  making 
it  as  agent  on  behalf  of  a  named  principal^  the  party  so  making 
the  contract  is  not  personally  liable  on  the  contract,  whether  the 
principal  be  resident  in  England  or  abroad  (e).  But  he  may  be 
and  often  will  be  liable  on  the  implied  promise,  that  he  is  what 
be  represents  himself  to  be,  namely,  an  agent  having  authority 
to  contract  as  agent  (/).  In  all  these  cases  the  question  de- 
pends upon  the  intention  of  the  parties  as  discoverable  from  the 
contract  itself  (g).  Where  a  charter-party  was  entered  into  by 
merchants  in  London,  who  were  mentioned  in  the  body  of  the 
charter  as  if  they  were  contracting  parties,  and  they  signed  the 
charter  "by  authority  of  and  as  agents  for"  a  merchant  at 
Memel,  it  held  that  they  were,  notwithstanding,  personally 
liable  on  the  contract  (A). 

Where  the  contract  is  under  seal  different  principles  are  ap-  Where  con- 
plicable.  An  agent  cannot  bind  his  principal  by  deed  unless  he  ^^^^  ^^ 
is  authorized  by  deed  to  do  so(i).  And  it  is  an  established 
rule  that  an  act  done  under  an  authority  under  seal  must  be 
done  in  the  name  of  the  principal,  and  not  in  the  name  of  the 
agent.  No  particular  form  of  words  is,  however,  necessary,  so 
long  as  the  act  is  done  in  the  name  of  the  principal  (J).  It  is 
also  an  inflexible  rule  that  if  a  deed  be  inter  partes,  that  is  to 
say,  if  it  show  oh  the  face  of  it  expressly  who  are  the  parties  to 
it  (as  ''between  A.  of  the  one  part,  and  B.  of  the  other  part") 
no  person,  not  a  party  to  it  can  sue  on  it,  even  although  it 
appear  to  have  been  made  for  his  advantage  and  contain  an 
express  covenant  with  him  (A).     This  rule  does  not,  however, 

(d)  Cooke  ▼.  Wiltoih  1  C.  B.,  N.  S.  bility  of  an  agent  on  a  bill  of  exchange 
158.  appears  to  be  more  unfavourable  to  the 

(e)  Green  ▼.  Kopke^  18  C.  B.  549;  agent  than  in  ordinary  cases,  for  it  would 
Makony  v.  Kekule,  14  C.  B.  390.  The  seem  that  he  must  expressly  state  that 
&ct,  in  these  cases,  that  the  principal  is  he  acts  only  as  agent,  in  order  to  pro- 
a  foreigner  is  not,  however,  to  be  thrown  tect  himself.  See  Mare  v.  Charles^  5  £. 
entirely  out  of  consideration.  See  the  &  B.  978,  and  the  judgment  of  the  Ex- 
judgments  in  Lennard  y.  Robinson,  5  £.  chequer  Chamber  in  Lindut  v.  Melrose, 
&  B.  125.  3  H.  8r  N.  182. 

(/)  Colkn  V.  Wright,  7  £.  &  B.  301,  (A)  Lennard  v.  Robinson,  ubi  supra, 

8  t^  647 ;  Randell  v.  Trimen,  18  C.  B.  (i)  Horsley  v.  Rush,  cited  7  T.  R. 

786.  209. 

{g)  See  the  cases  cited  in  note  («).  {J)  Combe*s  Case,  9  Rep.  76;   Wilks 

See  also,  as  to  when  agents  are  personally  v.  Back,  2  East,  144. 

liable  on  contracts,  Lewis  y.  Nicholson,  {k)  2  Inst  673 ;  2  Roll.  Ab.  Faits, 

18Q.B.503,and7anfitfry.C%rw<ia}i,4E.  F.  1;  Berkeley  y.  Hardy, 5 B.kCSSo; 

&  B.  591 ;  Parker  y.  Winlow,  7  £.  &  B.  and   see   the  judgment  in    Bushell  y. 

942.    The  rule  with  respect  to  the  lia-  Beavan,  1  B.  N.  C.  120.    This  rule  is 
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interfere  with  the  liability  of  a  person  who  has  executed  a  deed 
containing  a  covenant  by  him,  although  he  be  not  named  there- 
in as  a  party  (/) ;  nor  does  it  apply  to  agreements  not  under 
seal  (m). 

No  action  lies  against  the  shipowners  on  a  charter-party  under 
seal  executed  by  the  master  only ;  but  the  liability  of  the  owners 
in  respect  of  their  general  duties  is  not  affected  by  the  master 
having  entered  into  a  contract  of  this  nature ;  they  continue 
liable  in  assumpsity  or  in  case,  for  the  breach  of  any  duties  which 
are  not  inconsistent  with  the  stipulations  of  the  charter-party. 
And  this  rule  applies  even  although  the  master  who  executed 
the  deed  happens  to  be  a  part  owner  also,  if  this  fact  does 
not  appear  on  the  charter-party,  and  is  not  known  to  the 
freighters  (w). 

It  must  be  recollected  that  neither  in  the  case  of  deeds,  nor  in 
that  of  contracts  not  under  seal,  could  there,  by  the  common  law, 
be  a  transfer  of  the  contract  so  as  to  give  a  right  of  action  in  the 
name  of  the  transferee  (o).  A  statutory  exception  to  this  rule 
which  has  been  introduced  in  the  case  of  bills  of  lading  by  the 
18  &  19  Vict.  c.  Ill,  will  be  presently  considered. 

Right  of  mas-        We  have  already  seen  that  the  master  has  a  special  property 
ter  to  sue.         j^^  ^j^^  vessel  and  may  sue  in  his  own  name  for  freight  on  a  con- 
tract to  which  he  is  a  party  (p). 

Reserving  the  questions  relating  directly  to  the  payment  of 
freight  to  a  later  part  of  this  Chapter,  we  proceed  to  consider, 
Conveyance    secondly,  the  contract  for  the  carriage  of  goods  in  a  general  skip, 
a'oeneb\l''     a«rf  the  ordinary  rights  and  liabilities  resulting  from  it, 
SHIP.  Where  a  ship  is  not  chartered  wholly  to  one  person,  but  the 

owners  offer  her  generally  to  carry  the  goods  of  any  merchants 
who  may  choose  to  employ  her,  or  where,  if  chartered  to  one 
merchant,  he  offers  her  to  several  sub-freighters  for  the  convey- 
ance of  their  goods,  she  is  called  a  general  ship.  In  these  cases 
the  contract  entered  into  by  and  with  the  owners,  or  the  master 
on  their  behalf,  is  evidenced  by  the  bill  of  lading  (y). 

now  subject  to  the  limitation,  unim-  W.  79. 

portant  so  far  as  relates  to  the  matters  (n)  Leslie  v.  Wllsonf  3  6.  &  6.  171. 

mentioned  in  the  text,  introduced  by  (o)  Spiidt  v.  Bowlex^  ip  East,  279; 

tlie  8  &  9  Vict  c.  106,  s.  5.  Mooret  v.  Hopper,  2  N.  R.  411. 

(/)  Salter  v.  Kidgly,  Garth.  76;  S.  C.  (p)  Ante,  p.  77  ;  Shields  v.  Davit,  6 

Holt's  R.  210.  Taunt.  65. 

(m)  See  Beckham  v.  Drake,  9  M.  &  {q)  Cases  may  arise  in  which,  owing 
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This  is  a  document  which  is  signed  and  delivered  by  the  Bill  of 
master  to  the  shippers  on  the  goods  being  shipped.     Several  ^^^'''^• 

^'^         .  ^  .  ,1  .  General  nature 

parts,  that  is  to  say,  copies  oi  it,  are  commonly  made  out ;  one  of  contract. 
or  more  of  these  is  sent  by  the  shipper  of  the  goods  to  the 
person  for  whom  they  are  intended,  one  is  retained  by  the 
shipper  himself,  and  another  is  kept  by  the  master  for  his  own 
guidance. 
The  following  is  the  usual  form  of  a  bill  of  lading  (r) : — 

Shipped  in  good  order  and  well  conditioned  hy  [A.  B. 
merchant']  in  and  upon  the  good  ship  called  [The  Good 
Intent]  whereof  [C  2>.]  is  master  for  this  present  voyage 
and  now  riding  at  anchor  in  the  [Part  of  Southampton] 
and  bound  to  [Cadiz  in  Spain  twenty  cases  of  hardware  and 
ffty  bales  of  cotton  goods]  being  marked  and  numbered  as 
in  the  margin  and  are  to  be  delivered  in  the  like  good  order 
and  well  conditioned  at  the  aforesaid  port  [of  Cadiz]  the 
act  of  Ood,  the  Queen's  enemies,  fire  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation  of 
whatever  hind  or  nature  soever  excepted  unto  [E,  F.  mer- 
chant]  or  to  his  assigns  he  or  they  paying  freight  for  the 

said  goods per  case  and  per  bale  freight  with 

primage  and  average  accustomed.     In  witness  whereof  the 
master  or  purser  of  the  said  ship  hath  affirmed  to  [Jive] 
bills  of  lading  all  of  this  tenor  and  date  one  of  which  bills 
being  accomplished  the  other  to  stand  void. 
Dated  at  Southampton  the day  of . 

Every  bill  of  lading  for  any  goods,  merchandize  or  effects  to  Stamps, 
be  exported  or  carried  coastwise  is  liable  to  a  sixpenny  stamp  {s); 

to  the  nature  of  the  charter-party,  the  In  some  bills  of  lading,  however,  a  fur- 
master  in  signing  the  bills  of  lading  tber  limitation  of  the  shipowner's  lia- 
msv  act  only  as  affent  for  the  charterers,  bility  is  added  by  inserting  among  the 
ind  not  as  agent  lor  the  shipowner.  In  exceptions,  "  restraintt  of  princes  or 
iQch  a  case  the  shipowner  would  have  rulers.**  In  the  case  of  steam  vessels, 
DO  right  to  sue  for  the  bill  of  lading  it  is  now  also  usual  to  add  to  the  excep- 
freight  Marquand  v.  Banner,  6  E.  &  tions  the  words  "accidents  from  ma- 
B.  232,  was  considered  by  the  Court  ehinery,  boilers,  steam.**  The  bills  of 
of  Queen's  Bench  to  be  such  a  case.  It  lading  used  by  the  Peninsular  and  Ori- 
may,  however,  be  doubted,  whether  this  ental  Steam  Navigation  Company  ex- 
decision  would  have  been  upheld,  if  the  cept  also  "  detentions  consequent  up<m 
Juettion  had  been  taken  to  a  Court  of  the  conveyance  of  her  Majesty*s  mails" 
Srror.  See  also  the  observations  on  and  contain  a  provision  that  the  com- 
this  case  in  Gilkison  v.  Middleton,  2  C.  pany  will  not  be  answerable  for  leakage 
B.,  N.  S.  ]53-«-155.  or  breakage.  See,  as  to  such  a  provi- 
(r)  The  form  given  in  the  text  is  that  sion,  Phillips  v.  Clark,  2  C.  B.,  N.  S. 
which  is  now  oifdinarily  used  on  the  166. 
ihipment  of  goods  in  sailing  vessels.  («)  5  &  6  Vict,  c  79,  Schedule.    As 
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and  any  person  who  makes  or  signs  any  bill  of  lading  engrossed, 
printed,  or  written,  or  partly  engrossed  or  written  and  partly 
printed  upon  vellum,  parchment,  or  paper  not  properly  stamped, 
is  liable  to  forfeit  60/.  {t). 


Constniction 
of  contract. 


The  rules  of  construction,  which  have  been  already  mentioned, 
with  reference  to  charter-parties  are  also  applicable  to  bills  of 
ladii^  (u) ;  but  there  are  some  pecuUarities  about  this  contract 
which  must  be  mentioned  in  detail. 


Effect  of  in- 
donement. 


Under  the  18 
&  19  Vict, 
dll. 


The  bill  of  lading  is  by  the  mercantile  law  a  negotiable  in- 
strument, and  by  its  indorsement  the  property  in  the  goods  to 
which  it  relates  may  be  tiansferred,  whether  the  indorselnent  is 
to  a  particular  person,  or  in  blank  and  accompanied  by  a  deli- 
very to  the  party  to  whom  it  is  intended  to  pass  the  property  (x). 
The  actual  holder  of  a  bill  of  lading  may  also,  although  this  is 
at  variance  with  the  general  principles  of  law,  transfer  by  in- 
dorsement a  greater  right  than  he  himself  has;  and  an  insolvent 
vendee  may  defeat  by  a  bona  fide  indorsement  tlie  right  of  the 
unpaid  vendor  to  stop  the  goods  in  transitu  (y). 

The  important  questions  which  arise  as  to  the  effect  of  the 
indorsement  of  bills  of  lading  upon  the  rights  of  the  vendor  and 
vendee  of  goods  will  be  considered  in  a  later  part  of  this  Chap- 
ter (jzr).  It  is  only  necessary  to  add  here,  in  describing  the 
general  character  of  the  contract,  that  although  formerly  a  bill 
of  lading  was  not  negotiable  in  the  sense  in  which  a  bill  of  ex- 
change is  negotiable,  since  the  indorsee  could  not  maintain  an 
action  upon  it  in  his  own  name  (a),  a  material  alteration  has 
been  made  in  this  respect  by  a  recent  statute  (the  18  &  19 
Vict.  c.  Ill)  (ft),  which  provides,  that  every  consignee  of  goods 
named  in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading 
to  whom  the  property  in  the  goods  mentioned  in  it  passes  upon 


to  Ireland,  see  the  5  &  6  Vict  c.  82,  8. 
34,  which  has  been  continued  from  time 
to  time.    See  the  14  &  15  Vict  c.  18. 

(0  5  &  6  Vict  c  79,  n.  21. 

(tt)  jinte,  p.  207. 

(«)  SeeEvan*  v.  Marietta  1  Lord  Raym. 
271  ;  Lickbarrow  v.  Maion,  2  T.  R.  63  ; 
1  H.  Bl  857  :  6  East,  21,  note :  Wright 
▼.  Campbellt  4  Burr.  2046;  Hibbert  ▼. 
Carter^  1  T.  R.  745 ;  see  also  the  notes 
to  Lickbarrow  ▼.  MoMon^  1  Smith,  L»  C. 
651. 


{y)  Lickbarrow  y.  MatoH,  ubi  sttpra: 
and  see  the  judgrment  of  Tindal,  C.  J., 
in  Jenkjfns  ▼.  Utbome,  7  M.  &  Gr.  699. 

(«)  Poit,  pp.  274,  275. 

(a)  Sanders  v.  Vanztller,  4  Q.  B.  260; 
Thompson  v.  Dominy,  14  M.  &  W.  403; 
Howard  v.  Shepherd,  9  C.  B.  297.  See 
also  Tindall  v.  Tayhr,  24  L.  J.,  d  B. 
16. 

(6)  See  sect  1.  The  right  of  stop- 
page in  transitu  is  not  affected  by  this 
provision.     See  sect  2. 


Digitized  by 


Google 


AND  ITS  INCIDENTS.  227 

or  by  reason  of  the  consignment  or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject 
to  the  same  liabilities  in  respect  of  the  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with  himself. 
This  statute  has  put  an  end  to  the  great  inconvenience  which 
existed  under  the  old  system  from  the  fact  that  the  beneficial 
interest  in  the  goods  and  the  rights  of  action  in  respect  of  the 
carriage  were  in  these  cases  vested  in  different  persons. 

We  have  seen  that  the  contract  to  carry  the  goods  safely  Ordinary  ex- 
which  is  contained  in  the  ordinary  bill  of  lading  is  subject  to  ^Stract*" 
seyeral  express  exceptions.   It  is  necessary  to  explain  the  mean- 
ing of  these  limitations  of  the  shipowner's  responsibility.     This 
will  appear  from  the  following  cases,  some  of  which  relate  how- 
ever to  similar  exceptions  in  contracts  of  charter-party. 

It  is  a  general  rule  in  construing  these  exceptions,  that  the 
intention  of  the  parties  as  expressed  on  the  contract  is  to  be 
looked  to,  for  no  exception  (of  a  private  nature,  at  least)  which 
is  not  contained  in  the  contract  itself  can  be  engrafted  on  it  by 
implication  as  an  excuse  for  its  non-performance  (c). 

The  first  words  of  the  ordinary  exception  are,  "  the  act  of  Act  of  God 
God  and  the  QueerCs  enemies!^    This  is  only  the  expression  of  a  Queen's  ene- 
limitation  of  liability  which  existed  already  at  common  law  in  mies. 
the  case  of  all  common  carriers  (of).     The  meaning  of  the  first 
part  of  this  exception  is  shown  by  the  construction  which  has 
been  put  upon  the  common  law  limitation  of  the  carrier's  re- 
sponsibility.   Acts  that  could  not  happen  by  the  intervention  of 
man,  such  as  storms,  tempests  and  the  like,  are  acts  of  God 
within  its  meaning  (e).    For  instance,  a  loss  caused  by  a  sudden 
gnst  of  wind  is  covered  by  these  words  (/);  but  not  a  loss  by 
fire,  which,  although  caused  by  no  negligence  on  the  part  of  the 
carrier,  yet  was  not  occasioned  by  lightning  (^).   And  in  a  recent 

(e)  See  the  judgment  of  Lord  Ellen-  (/)  Amiet  ▼.  Stevem,   1    Str.    128. 

boroQgh  in  Atkinson  v.  Ritchie,  10  East,  Oakley  ▼.  Porttmouth  and  Ryde  Steam 

533,  and  i^vnor  ▼.  Chodwick,  10  Q.  B.  Packet  Company,  11  Ex.  618. 

517.  (g)  Forward  v.  Pittard,  1  T.  R.  27. 

(^)  ^g*  ▼•  Bernard,  2  Ld.  Raym.  This  case  shows  the  nature  of  the  losses 

909 ;  DaU  y.  Hall,  1  Wils.  281 ;   The  which  are  within  the  exception.     In 

PrtprietoTi  of  the  Trent  Navigation  ▼.  cases  of  fire,  there  is,  in  addition  to  the 

HW,  3  Esp.  127  ;  Laveroni  v.  Drury,  8  express  exception  in  the  hill  of  lading, 

£xch.  166.  a  particular  statutory  protection.    See 

(e)  See  the  judgment  of  Lord  Mans-  ante,  p.  48. 
field  io  Vorwird  y.  Pittard,  1  T.'  R.  S3. 
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case^  where  goods  had  been  placed  in  a  boat  which  was  towed 
by  a  steamer,  and  the  steamer  stopped  in  the  ordinary  course 
pursued  on  the  voyage,  and  the  tide  thereupon  forced  the  boat 
/  against  the  steamer,  so  as  to  cause  a  leak,  through  which  the 
I  goods  were  damaged,  it  was  considered  by  the  Court  of  Ex- 
'  chequer  that  the  injury  did  not  arise  from  the  "  act  of  God'*  (A). 
The  words  "  the  Queen's  enemies''  relate,  not  to  robbers — for  the 
consequences  of  whose  attacks  carriers  are  liable,  unless  their 
liability  has  been  varied  by  statute  or  express  contract — but  to 
the  subjects  of  states  at  war  with  the  British  Crown  (t). 

Dangers  of  the  Where  the  ship  is  so  damaged  as  to  be  unable  to  proceed,  but 
Kationu^  "*^''  the  goods  are  not  injured,  the  case  is  not  within  the  exception 
as  to  the  dangers  and  accidents  of  the  seas  and  navig^ition  (A). 
Where  a  ship  arrived  in  the  port  of  London,  and  was  taken  into 
the  Commercial  Dock  to  discharge  her  cargo,  and  whilst  she 
was  being  unloaded  and  after  the  discharge  of  all  the  crew,  ex- 
cept the  mate,  she  fell  over,  owing  to  the  breaking  of  some 
tackle  by  which  she  had  been  fastened  to  a  loaded  lighter  lying 
outside  of  her,  and  the  water  got  in  and  damaged  the  goods 
still  on  board,  this  was  held  to  be  a  loss  within  the  exception  in 
the  bill  of  lading  of  "  all  and  every  the  dangers  and  accidents  of 
the  seas  and  navigation ;"  and  it  was  held  in  the  same  case  (the 
injury,  it  will  be  observed,  having  happened  by  reason  of  one  of 
the  excepted  perils),  that  the  jury  were  properly  directed  that, 
under  the  circumstances,  the  shipowners  were  only  bound  to 
take  the  same  care  of  the  goods  as  a  person  would  of  his  own 
goods,  that  is  to  say,  ordinary  and  reasonable  care(/).  This 
exception  in  a  charter-party  does  not  extend  to  a  merely  tempo- 

(h)   Oakley  ▼.    The  PorUmouth    and  (k)  Cannon  v.  Meaburn,  1  Bing.  248, 

Ryde  Steam  Packet  Company,  11  £xch.  465. 

618.                                                     •  (/)  Laurie  v.  Douglas,  15  M.  &  W. 

(j)  It  is  curious  that  there  is  no  746.  Unfortunately  the  particulars  of 
express  decision  upon  these  words.  It  the  judgment  in  this  case  are  not  re- 
would  seem  that  they  do  not  include  ported.  See  ante,  p.  46.  Where  a 
pirates.  See  Molloy,  B.  1,  c.  4,  s.  8.  charter  contains  an  exception  of  sea 
The  question  is,  however,  practically  perils,  and  the  ship  sails  in  a  seaworthy 
unimportant,  as  most  bills  of  lading  and  state,  and  is  damaged  in  the  course  of 
charter-parties  contain  an  express  ex-  the  voyage  by  perils  of  the  sea,  the 
ception  of  loss  by  pirates  or  robbers  by  owner  is  not  bound  to  repair ;  but  if  he 
sea ;  and  it  has  been  held,  that  such  a  does  not  choose  to  repair  he  ought  not 
loss  is  covered  by  the  exception  of  to  go  to  sea  with  the  vessel  in  an  un- 
perils  qf  the  seas.  See  2  Roll.  Ab.  248,  seaworthy  state,  and  so  cause  a  loss  of 
pi.  10.  As  to  the  construction  of  the  the  cargo.  He  ought  either  to  repair  or 
word  pirates  in  a  policy  of  insurance,  stop.  See  per  Parke,  B.,  in  Worms  v. 
•eeposty  Chap.  VII.,  Insurance.  Story,  11  Exch.  430. 
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my  impediment  to  the  completion  of  the  voyage,  such  as  an 
inability  to  enter  port  for  want  of  sufficient  water ;  and  conse- 
quently the  shipowner  is  liable  for  the  non-completion  of  the 
voyage  under  these  circumstances^  even  although  it  would  not  ^ 
have  been  safe  for  the  ship  to  remain  outside  the  port,  until  the 
period  of  the  year  at  which  the  water  would  be  sufficient  (m); 
nor  does  such  an  exception  excuse  the  charterer  for  not  loading 
the  vessel,  although,  owing  to  sea  perils,  the  ship  did  not  arrive 
at  the  port  of  loading  until  the  season  for  loading  in  that  par- 
ticular trade  was  over,  the  proximate  cause  of  the  impossibility 
of  loading  being,  in  this  case,  not  the  dangers  of  the  navigation, 
but  the  feet  that  the  season  was  over  when  the  ship  arrived  (n). 

Where  the  exception  in  the  bill  of  lading  was,  "  the  act  of 
God,  &c.,  and  all  and  eveiy  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  whatever  nature  and  kind  soever, 
save  risk  of  boats  so  far  as  ships  are  liable  thereto,  excepted," 
and  the  goods  were  sent  towards  the  shore  in  one  of  the  ship's 
boats,  and  lost  owing  to  the  boat  being  driven  on  shore  by  the 
violence  of  the  wind  and  sea,  the  shipowner  was  held  not  to  be 
liable ;  for  the  Court  considered  that  the  words  narrowing  the 
exception  meant  that  the  owner's  liability  was  to  be  retained 
only  in  respect  of  risks  for  which  he  would  have  been  liable  if 
they  had  occun'ed  when  the  goods  were  on  board  the  ship  (o). 
Where  the  same  exception  was  contained  in  a  charter-party  by 
which  the  shipowner  contracted  to  carry  goods  safely  to  London, 
and  they  were,  upon  suspicion  of  their  being  contraband,  taken 
out  of  the  ship  at  Cadiz,  against  the  will  and  without  the  de- 
fault of  the  shipowner,  by  custom  house  officers  acting  according 
to  the  law  of  Spain,  and  were  afterwards  confiscated,  the  ship- 
owner was  held  to  be  liable  (p). 

Numerous  cases  which  have  arisen  upon  the  construction 
of  policies  of  insurance  have  also  put  a  meaning  upon  the 
expression  ^^ perils  of  the  sea,^'  It  is  not  necessary  to  refer 
to  them  at  length  in  the  present  place,  as  they  will  be  found 
collected  in  a  later  Chapter  (y).  It  will  be  sufficient  here 
to  state  that  the  following  losses  have  been  held  to  be 
covered  by  this   expression: — a  loss  by  pirates  (r);   by  ac- 

(«)  SckUixxi  y.  Derry,  4  E.  &   B.  properly  seized  by  custom  house  offi- 

872.  cers ;  and  Evant  v.  Hulton,  4  M.  &  Gr. 

(•)  Hunt  V  Otbome,  18  C.  B.  144.  964. 

(o)  JoknsUm  v.  Benton,  4  Moore,  90.  (q)  Post,  Chap.  VII.,  Insurance. 

(p)  Spenee  ▼.   Chodwick,   10    Q.   B.  (r)  Pickerings.  Barklay,2  Roll.  Ab. 

517;   see  also   GotUng    v.  Higgins,   1  248. 
Camp.  461,  where  the  goods  were  im- 
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cidental  collision  (s) ;  by  the  swell  of  the  tide  in  a  dry  har- 
bour (0;  by  the  wilful  but  not  barratrous  act  of  the  crew  in 
throwing  the  ballast  overboard  (u);  and  by  a  stranding  rendered 
necessary  by  leakage  produced  by  the  careless  loading  of  the 
cargo  (x). 

But  every  loss  that  occurs  on  the  sea  is  not  a  loss  by  its 
perils :  for  instance,  losses  caused  by  the  injuries  of  worms  at 
8ea(y),  or  by  another  vessel  firing  on  the  ship  by  mistake  (2^), 
or  by  injury  to  the  goods  on  the  voyage  by  rats  (a),  do  not  fall 
within  this  exception.  And  losses  which  have  occurred  when  a 
vessel  has  been  under  repair  on  a  beach,  or  by  reason  of  an 
alteration  by  natural  causes  in  the  banks  of  a  navigable  river,  or 
by  the  rising  and  falling  of  a  vessel  with  the  tide  whilst  moored 
in  harbour  in  the  ordinary  course  of  her  voyage,  have  also  been 
held  not  to  fall  within  the  description  of  losses  by  sea  perils  (&)• 

Robbers  and  In  a  recent  case,  in  which  the  defendants  undertook  to  convey 

rwuS!"  ^  '  *  some  boxes  of  gold  dust  from  the  coast  of  the  Pacific  across  the 
Isthmus  of  Panama  to  London,  "  the  act  of  God,  the  Queen's 
enemies,  robbers,  fire,  accidents  from  machinery,  boilers,  steam, 
dangers  of  the  sea,  I'oads  and  rivers,  of  whatsoever  nature  or 
kind,  excepted,"  the  Court  held  that  the  word  "  robbers,'* 
looking  at  the  other  words  with  which  it  was  associated,  and 
to  the  nature  of  the  transit,  meant  robbers  by  force,  and  that  it 
did  not  protect  the  defendant  from  liability  for  the  loss  of  one 
of  the  boxes  which  was  stolen  from  a  railway  truck  between 
Southampton  and  London.  The  Court  said  that  the  words 
"  dangers  of  roads*'  might  be  explained  by  the  context  to  refer 
to  marine  roads  where  vessels  lie  at  anchor,  but  that  even  sup- 
posing them  to  extend  to  roads  on  land,  they  could  apply  to 
such  dangers  only  as  were  immediately  caused  by  the  condition 
of  the  roads;  such,  for  instance,  as  the  overturning  of  car- 
riages (c). 

(t)  BuUer  v.  Fuher^  Abbott  on  Ship.  (x)  Redman  v.  WUttm^  14  M.  &  W. 

886.     See  also  Hagedom  v.  Whitmore,  476. 

1  Stark.  157.  (y)  Rohl  ▼.  Parr,  1  £sp.  445. 

(0  FUtcher  v.  InglU,  2  B.  &  A.  815.  («)  Cullen  v.  ButUr,  5  M.  &  S.  461. 

This  case  appears  to  have  been  de.  (a)  Laveroni  y.  Drury,  8  Exch.  166, 

cided  on  the  ground  that  the  swell  was  and  ante,  p.  91. 

extraordinary  and  accidental.     See  the  (b)  Thompson  y.  JVhUmore,  8  Taunt 

judgment  in  Magnw  v.  Buttemer,  11  C.  227  ;    Smith  y.   Shepherd,    Abbott    on 

B.  876;  and  Corcoran  y.  Gumey,  1  E.  Ship.   388;    Magnue  y.   Bmttemer,  ubi 

&  B.  456.  tupra, 

(u)  Dixon  y.  Sadler,  5  M.  &  W.  405  ;  {c)  De  Rothechild  y.  The  Royal  Mail 

S.  C.  8  M.  &  W.  895.  Steam  Packet  Company,  7  Exch.  784. 
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Another  exception  which  sometunes  occurs  in  bills  of  ladings  Restraint  of 
bat  more  usually  in  charter-parties,  is  the  "  restraint  of  princes  ^  ^^^ 
and  rulers/' 

Where  by  a  charter-party  the  master  was  bound  to  proceed 
to  St.  Petersburg,  and  there  to  load  from  the  freighter's  factor 
a  complete  cargo,  and  the  charter-party  contained  the  usual 
exception  of  "  restraint  of  princes  and  rulers  during  the  voyage," 
it  was  held  that,  if  this  provision  applied  at  all  as  an  excuse  for 
not  loading  a  cai^o,  it  meant  an  actual  and  operative  restraint, 
and  not  merely  an  expected  and  contingent  one ;  and,  therefore, 
that  the  master  was  liable  to  the  freighter,  although  his  not 
having  loaded  a  complete  cargo  proceeded  from  a  bond  fide  and 
well-grounded  apprehension  that  if  he  waited  any  longer  an 
embargo  would  be  laid  upon  the  ship(£f). 

In  a  case  in  the  Court  of  Queen's  Bench,  in  which  a  charter- 
party  contained,  as  is  usual,  the  words  "  restraint  of  princes,  &c. 
during  the  said  voyage/'  it  was  held  that  the  exception  did  not 
apply  at  the  loading  port,  but  only  during  the  voyage  (e).  In  a 
later  case,  however,  which  was  in  fact  distinguishable  from  the 
previous  decision,  the  restraint  of  the  vessel  having  occurred  at  a 
port  abroad  at  which  the  ship  might  be  considered  to  be  already 
on  her  voyage,  the  Court  of  Exchequer  dissented  from  this 
™w  (/). 

Finally,  it  is  apprehended  that  even  when  the  loss  is  occa-  General  liabi- 
sioned  by  a  cause  within  any  one  of  these  excepted  perils,  the  Jj^er/  *^" 

shipowner  would  be  liable  if  there  was  gross  negligence  on  his 

part;  as  if,  for  instance,  the  ship  was  uns^worthy,  for  in  such 
cases  there  would  be  no  remedy  against  the  underwriters,  and 
unless  the  shipowner  were  liable,  the  contract  of  carriage,  taken 
together  with  the  contract  of  insurance,  would  not  afford  a 
complete  indemnity  to  the  owner  of  the  goods  (g).  And  it  is  / 
clear  that  the  shipowner  is  liable  if  the  damage  to  the  goods  is  ^ 
caused  by  his  negligence,  although  there  have  been  negligence 

(d)  Jikhuon  ▼.  Ritchie,  10  East,  530;  (g)  This  appears  to  be  so  on  prin- 
Speiu:e  v,  Chodwick,  10  Q.  B.  517.                ciple.     In  a  late  case  it  was  held,  that 

(e)  Crow  V.  Falk,  8  Q.  B.  467.  a  stipulation  in  a  bill  of  lading  that  the 
(/)  Bruce  ▼.   Nicolopulo,  11    Exch.      shipowner  was  ''not  to  be  accountable 

129.    See,  however,  Valente  v.  Gibbi,  6  for    leakage   or    breakage,"    did    not 

C.  B.,  N.  S.  270.     In  this  case  Cock-  exempt  him  from  liability  for  a  loss  by 

bum,  C.  J.,  stated  that  he  was  not  dis-  these  means,  which  arose  from  gross 

posed  to  dissent  from  the  decision  in  negligence.    Phillipi  v.  Clark,  2  C.  B., 

Cnm  y.  Folk.  N.  S.  156. 
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on  the  part  of  the  shipper,  if^the  negligence  of  the  shipowner 
/  is  the  causa  proxima  of  the  loss.  This  ruliTwas  aclHTupoH  in 
aTate  case,  in  which  a  merchant  caused  to  be  shipped  some 
casks  of  sulphuric  acid,  as  well  as  some  cambric  goods,  on 
board  of  a  ship,  without  givii^  notice  to  the  shipowner  that  the 
"  casks  contained  acid ;  and,  owing  to  the  casks  being  placed  in 
proximity  with  the  other  goods,  and  the  acid  leaking  therefrom, 
the  cambric  was  damaged  (A).  There  is  little  doubt,  however, 
that  when  the  owners  of  a  general  ship  undertake  to  receive 
goods  and  carry  them  safely,  the  shippers  undertake  that  they 
will  not  deliver,  to  be  carried  on  the  voyage,  packages  of  goods 
of  a  dangerous  nature,  which  those  employed  by  the  shipowner 
may  not,  on  inspection,  be  reasonably  expected  to  know  to  be 
of  a  dangerous  nature,  without  expressly  giving  notice  that  they 
are  of  a  dangerous  nature  (i). 

It  is  important  that  the  master  should  see  that  there  are  no 
Mistakes  in  mistakes  or  erroneous  statements  introduced  into  the  bills  of 
lading.  Where  the  bill  of  lading  stated  incorrectly  that  the 
freight  had  been  paid,  it  was  held  that  the  shipowners  were 
estopped  from  claiming  it  from  the  assignees  of  the  bill  (J). 
But,  as  between  the  original  parties,  the  bill  of  lading,  like  any 
other  receipt,  may,  subject  to  the  statutory  provision  about  to 
be  mentioned,  be  explained  and  shown  to  be  accidentally  in- 
correct (A). 

The  master  cannot  bind  his  owners  by  a  contract  to  carry 
freight  free  (/) ;  nor  can  the  charterer  insist  on  his  signing  bills 
of  lading  expressing  a  lower  rate  of  freight  than  that  mentioned 
in  the  charter-party  (m).  The  master  has,  as  against  his  owners, 
no  authority  to  sign  biUs  of  lading  for  goods  not  received  on 

(h)  Jlston  V.  Herring,  11  Exch.  822.  Brats  v.  Maitland,  6  E.  &  B.  470.     Mr. 

The  Court  assumed  in  this  case  that  the  Justice  Crompton  thought  that  the  duty 

shipowner  had  heen  guilty  of  negli.  of  the  shipper  did  not  extend  beyond  an 

gence  in  stowing  the  acid  in  proximity  obligation  to  take  proper  care  not  to 

to  the  other  go^s,  but  the  plea  which  deliver  dangerous  goods  without  notice, 

was  demurrea  to  expressly  alleged  that  See  also  the  judgment  in  Hutchinson  v. 

there  bad  been  no  neglect  on  the  part  Gtiion,  5  C.  B.,  N.  S.  149. 

of  the  shipowner  in  this  respect,  and  it  0)  Howard  v.  Tucker,  1   B.  &  Ad. 

is  difficult  to  see  that   there  was  any  712;  GUdstanes  ▼.  Allen,  12  C.  B.  202. 

De|rlect  in  point  of  foct,  seeing  that  the  (Ar)  Bates  ▼.  Todd,  1  M.  &  Rob.  106. 

shipowner  was  ignorant,  owing  to  the  See  also  Berkley  v.  Wailing,  7  A.  &  E. 

wrongful  act  of  the  goods  owner,  of  the  29. 

nature  of  the  contents  of  the  casks.  (/)  Per  Jervis,  C.  J.,  in  OroMt  y.  Nor- 

(<)  See  the  judgments  of  Lord  Camp-  way,  1 0  C.  B.  687. 

bell,  C.  J.,  and  Mr.  Justice  Erie,  in  (m)  Hyde  v.  WUlis,  8  Camp.  202. 


Digitized  by 


Google 


AND  ITS  INCIDENTS. 


233 


board ;  nor  has  he  power  to  charge  his  owners  by  signing  bills  / 
of  lading  for  a  greater  quantity  of  goods  than  those  on  board  (w) ; 
and  all  persons  taking  bills  of  lading  by  indorsement,  or  other- 
wise, must  be  taken  to  have  notice  of  this.  Therefore,  where 
a  bill  of  lading  was  signed  by  the  master  in  the  usual  form,  but 
for  goods  which  were  never  received  on  board,  and  it  was 
deposited  with  the  plaintiffs  by  the  parties  to  whom  the  master 
had  delivered  it,  as  a  security  for  advances  by  the  plaintiffs  to 
them,  and  was  indorsed  by  them  to  the  plaintiffs,  together  with 
a  bill  of  exchange  drawn  by  them  which  was  afterwards  dis- 
honoured, it  was  held  in  an  action  on  the  case  against  the  owners 
of  the  ship  in  which  the  plaintiffs  alleged  that  they  had  ad- 
vanced money  on  the  bill  of  exchange  confiding  in  the  truth  of 
the  bill  of  lading,  that  they  could  not  recover  the  amount  for 
which  the  bill  of  lading,  if  true,  would  have  been  good  security  (o). 
But  the  position  of  the  master  himself  is  different,  for  by  a  recent 
statute  (the  18  &  19  Vict  c.  Ill)  (;>)  every  bill  of  lading  in  the 
hands  of  a  consignee  or  indorsee  for  value,  representing  goods  to 
have  been  shipped  on  board  a  vessel,  is  conclusive  evidence  of 
the  shipment  as  against  the  master  or  other  person  who  signs  it, 
notwithstanding  the  goods,  or  part  of  them,  may  not  have  been 
80  shipped.  This  regulation  is  not,  however,  applicable  if  the 
holder  of  the  bill  of  lading  has  actual  notice  at  the  time  when 
he  receives  it  that  the  goods  have  not  been  laden  on  board ;  and 
the  person  who  signed  the  bill  of  lading  may  exonerate  himself 
by  showing  that  the  misrepresentation  was  caused,  without  any 
default  on  his  part,  by  the  fraud  of  the  shipper,  or  holder  of  the 
bill  of  lading,  or  of  some  person  under  whom  he  claims  {g). 


Having  mentioned  the  more  important  incidents  which  belong  Parties  to  sue 

on  contra-^    ' 
carriage. 


to  (he  contract  by  bill  of  lading,  it  will  be  convenient  to  con-  *""  contractor 


aider  a  question  of  very  frequent  occurrence  in  practice,  namely, 
the  question  in  whose  name  the  action  should  be  brought  for 
any  breach  of  this  contract  for  the  carriage  of  goods. 

The  general  rule  with  respect  to  the  person  who  ought  to  sue 
in  case  of  the  loss  of  or  damage  to  goods  carried  in  a  general  ship 
is,  that  the  action  should  be  brought  in  the  name  of  the  person 

(«)  HuhherHy  v.  Ward^  8  Exch.  330 ;  the  master  for  a  false  statement  con- 

ud  see  CoUman  ▼.  Forbtt,  24  L.  J.»  tained  in  it,  Gadtden  v.  McLean^  9  C.  B. 

C  P.  125.  283. 

(o)  Qraia  y.  Norway t  10  C.  B.  ^Q6 ;  (p)  See  sect.  3. 

and  see  as  to  an  action  at  common  law  {q)  lb, 
by  the  indorsee  of  a  bill  of  lading  against 
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who  has  employed  the  carrier  (y).  For  the  right  to  compensation 
flows  from  the  contract  of  carriage,  and  can  only  be  enforced  by 
the  party  with  whom  that  contract  was  made.  The  application 
of  this  general  rule,  however,  is  frequently  difficult,  owing  to 
intermediate  agencies  which  intervene  between  the  real  parties 
to  the  contract  and  those  who  are  actually  engaged  in  making 
it,  and  abo  to  the  short  and  ambiguous  terms  in  which  these 
agreements  are  usually  expressed. 


Consignee 
usually  right 
party. 


Effect  on  this 
question  of 
ownership  of 
goods. 


The  consignee  is  in  most  cases  the  party  who  ought  to  sue ;  be- 
cause the  consignor,  in  entering  into  the  arrangement  with  the 
carrier,  usually  acts  as  agent  for  the  consignee.  It  has  been  fre- 
quently held,  that  if  the  consignee  selects  or  authorizes  the  mode 
of  carriage,  the  contract  entered  into  by  the  consignor  with  the 
carrier  is  made  as  agent  of  the  consignee,  and  the  latter  is  the 
proper  person  to  sue.  This  is  the  rule  which  has  been  acted 
upon  in  the  analogous  case  of  carriers  by  land.  The  vendee 
must  sue  if  he  have  directed  the  goods  to  be  delivered  either  to 
a  carrier  generally,  or  to  the  particular  carrier  in  question  (r). 
The  ownership  of  the  goods  is  very  material  in  inquiring  as  to 
the  right  party  to  sue,  not  because  the  owner  of  the  goods 
ought  necessarily  to  bring  the  action,  but  because  where  the 
property  passes  to  the  vendee  by  delivery  to  the  carrier,  it  is 
in  general  to  be  inferred  that  the  contract  was  made  vrith  the 
vendee ;  that  is  to  say,  that  the  vendor,  in  making  the  contract 
with  the  carrier,  acted  as  the  agent  of  the  vendee  (s).  Where 
the  property  in  the  goods  does  not  pass  to  the  vendee,  the  pro- 
visions of  Ae  Statute  of  Frauds  not  being  complied  with,  this 
inference  does  not  arise,  and  the  vendor  is  the  person  who  ought 
to  sue  (0. 

It  is,  however,  always  important  to  consider  the  terms  of  the 


(q)  Davis  ▼.  Jamett  5  Burr.  2680; 
Moore  v.  mUorit  I  T.  R.  659 ;  Freeman 
V.  Birch,  1  N.  &  M.  420 ;  S,  C,  3  a  B. 
492,  note  (a),  and  the  cases  cited  below. 

(r)  See  Dawes  v.  Peck,  8  T.  R.  HSO ; 
Dutton  ▼.  Solomonson,  3  B.  &  P.  5b2; 
Coats  ▼.  Chaplin,  3  Q.  B.  483 ;  Dunlop 
V.  Lambert,  6  CI.  k  F.  600.  There  U 
no  doubt  that  the  consignee,  on  whose 
account  the  goods  are  shipped,  may  sue 
the  shipowner  for  their  non-delivery. 
Fragano  v.  Long,  4  B.  &  C.  219 ;  Tronson 
V.  Dent,  8  Moo.  P.  C.  C.  419.  Where 
a  tradesman  desired  goods  to  be  sent 
by  a  particular  carrier  for  sale  on  ap- 


proval, it  was  held,  that  the  consignor 
was  the  proper  party  to  sue  the  carrier. 
Swain  v.  Shepherd,  1  Moo.  &  R.  223. 
See,  however,  Haines  V.  Wood,  Bull  N.  P. 
36. 

(<)  This  appears  to  be  the  true  dis- 
tinction. Some  expressions  occur  in 
the  earlier  cases,  from  which  it  might 
be  inferred  that,  in  all  cases,  the  owner 
at  the  time  of  the  loss  ought  to  sue— 
but  this  obviously  cannot  be  so.  See 
the  cases  cited  in  the  last  note. 

(t)  Coombs  V.  The  Bristol  and  Exeter 
Railway  Company,  3  H.  &  N«  510. 
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bill  of  lading ;  for,  although  it  is  said,  in  an  early  case  (u),  that 
if  goods  be  consigned  by  bill  of  lading  to  A.,  he  \s  prima  facie 
the  owner,  and  the  party  to  sue  if  they  are  lost,  but  that  if  the 
bin  be  special  to  deliver  to  A.  for  the  use  of  B.,  the  latter 
should  sue,  this  does  not  mean  that  the  consignor  may  not  sue 
when  it  appears  clearly  that  the  contract  was  entered  into  with 
him  (in  which  case  the  ownership  of  the  goods  is  immaterial), 
or  when,  the  contract  having  been  made  in  the  ordinary  way, 
there  are  no  facts  to  show  that  he  was  acting  as  agent  for  the 
consignee.  Therefore,  where  by  the  bill  of  lading  the  goods 
were  to  be  delivered  for  the  consignor,  and  in  his  name,  to  the 
consignee,  and  no  question  of  agency  could  arise,  the  consignee 
having,  at  the  time  of  shipment,  no  property  in  the  goods,  it  was 
held  that  an  action  in  the  name  of  the  latter  for  damage  done 
to  the  goods  was  misconceived  (or).  And  in  a  recent  case  it  was 
laid  down  that  if  there  is  a  special  contract  with  the  consignor, 
on  his  own  behalf,  the  ownership  of  the  goods  is  immaterial  (y). 
Where  goods  were  shipped  for  the  use,  and  at  the  risk  of  the 
consignees,  and  the  consignor  took  bills  of  lading  from  the 
master,  making  them  deliverable  to  his  own  order,  although  it 
was  held  that  the  property  vested  by  the  shipment  in  the  con- 
signee, the  Court  said  that  the  master  might  be  answerable  to 
the  consignor  for  having  delivered  them  otherwise  than  to  his 
order  (z).  So,  where  goods  were  shipped  in  the  same  way  at 
the  risk  of  the  consignees,  and  the  bills  of  lading  provided  for  a 
dehvery  to  the  order  of  the  consignors,  it  was  held,  not  only 
that  the  consignors  might  sue  for  the  non-delivery  according  to 
their  orders,  but  that  they  were  entitled  to  recover  as  damages 
the  full  value  of  the  goods,  as  it  appeared  that  their  intention 
at  the  time  of  the  shipment  was  that  the  property  should  only 
vest  in  the  consignees  on  their  accepting  some  bills  of  exchange 
which  they  did  not  accept  (a).  The  fact  that  the  bill  of  lading 
makes  the  goods  deliverable  to  the  order  of  the  consignor  is 

(«)  Ewmt  V.  Marlettf  1  Ld.  Raym.  may,  therefore,  happen,  if  there  is  an 

271 ;  and  lee  S,  C,  3  Salk.  290.  express  contract  with  the  consignor,  and 

(x)  Sargent  v.  MorriSf  2  B.  &  Aid.  he  acted  in  making  it  with  the  carrier 

277 ;  and  see  Dunlop  v.  Lamberty  6  CL  as  agent  for  the  consignee,  that  either 

&  F.  600.     It  is  to  be  recollected  that  the  principal  or  the  agent  may  sue. 

an  agent  may  sue  on  a  contract  made  {y)  See  the  judgment  in  Dunlop  v. 

with  him  in  his  own  name ;   Joteph  v.  Lambert^  ubi  tupra. 

Knox,  3  Camp.  320  ;  or  the  real  princi-  (z)  Coxe  v.  Harden,  4  East,  211. 

pal  may  sue.     See  the  cases  collected  (a)  Brandt  y.  Bowlby,  2  B.  &  Ad. 

2  Wms.  Saund.  47  q,  and  the  judgment  932. 
in  Van  Cast€el  ▼.  Booker,  2  Ex.  706.    It 
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prima  facie  evidence  that  it  is  not  intended  to  pass  the  property 
to  the  consignee,  and  that  the  contract  of  carriage  is  made  on 
behalf  of  the  consignor.  It  is  a  question,  however,  in  each 
case  for  the  jury,  looking  at  the  form  of  the  bill  and  the  sur- 
rounding facts,  whether  the  goods  were  delivered  on  board  to  be 
carried  on  behalf  of  the  consignor,  or  of  the  consignee  (J). 


Right  to  bring 
trover. 


These  observations  must  now  be  read  subject  to  the  modifica- 
tions introduced  by  the  18  &  19  Vict.  c.  Ill,  which,  as  has 
already  been  mentioned  (c),  places  consignees  named  in  bills  of 
lading,  and  indorsees  of  these  documents,  in  the  same  position 
with  respect  to  the  contract  contained  in  the  bills  of  lading  as  if 
they  had  been  made  with  themselves ;  and  it  must  be  observed 
that  the  rules  mentioned  above  with  reference  to  the  right  parties 
to  sue  are  only  material  to  determine  who  is  to  sue  for  a  breach 
of  the  contract  of  carriage.    They  have  no  necessary  application 
when  the  inquiry  is  as  to  the  right  to  bring  trover;  for  this  action 
is  not  founded  on  contract,  and  must  be  brought  in  the  name  of 
the  person  in  whom  both  the  property  and  right  of  possession  are 
vested  at  the  time  of  the  conversion  complained  of;  that  is  to  say, 
usually  in  the  name  of  the  indorsee  of  the  bill  of  lading  {d). 

Thirdly ;  as  to  the  payment  of  freight  generally ^  both  under 
charter-parties  and  under  contracts  by  bill  of  lading  ;  and  as  to 
the  shipoumer's  lien  for  freight  and  remedies  for  its  recovery. 

General  rules.  Freight  is  the  price  which  is  payable  for  the  carriage  of  goods 
to  their  destination  on  a  legal  voyage  (c).  In  ordinary  cases,  it 
does  not  become  payable  unless  the  voyage  is  completed,  and 
the  goods  are  carried  to  their  destination  (/). 


Freight. 


(b)  See  Ogle  v.  Atktmont  5  Taunt. 
759 ;  Anderson  v.  Clarke,  2  Bing.  20 ; 
Mitchell  ▼.  Ede,  11  A.  &  E.  888 ;  Wait 
V.  Bakery  2  Ex.  1 ;  and  the  judgment  in 
Van  Casieel  v.  Booker,  ib,  7U8 ;  see  also 
Turner  v.  Liverpool  Docks  Co.,  6  Ex.  643, 
Jenkyns  v.  Brown,  14  Q.  B.  496,  and 
Browne  v.  Hare,  3  H.  &  N.  484 ;  S.  C, 
4  H.  &  N.  822. 

(c)  Ante,  p.  238. 

{d)  HaiUe  V.  Smith,  1  B.  &  P.  568 ; 
minuhurst  v.  Bowker,  7  M.  &  Or.  882 ; 
Valpy  V.  Gibson,  4  C.  B.  837;  WaU  v. 
Baker,  ubi  supra. 

(e)  See  Mailer  v.  Oemon,  8  Taunt 
394,  where  it  was  held,  that  freight  was 
not  recoverable  for  goods  imported  in 


time  of  war  from  an  enemy's  country 
without  a  British  licence;  and  Blanck 
V.  Solly,  8  Taunt.  89,  where  the  impor- 
tation  in  the  ship  in  question  was  in 
violation  of  a  statute. 

(/)  "  The  safety  of  the  ship  is  the 
mother  of  freight,"  per  Lord  Mansfield 
in  Mackrell  v.  Simond,  2  Chit  673.  See 
also  the  judgment  of  Lord  EUenborough 
in  Hunter  v.  Prmsep,  10  East,  394 ;  the 
judgment  in  De  SUvale  v.  Kendall,  4  M. 
&  S.  37  ;  and  of  Maule,  J.,  in  Cnmer  v. 
Smith,  1  M.  &  Gr.  415.  As  a  general 
rule  freight  is  payable  on  the  qiumtity 
shipped,  not  upon  the  quantity  de- 
livered ;  Gibson  v.  Sturge,  10  Ex.  622. 
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Thus,  where  the  contract  was  that  the  freight  was  to  be  paid 
on  the  right  delivery  of  the  cai^o  at  a  foreign  port,  and  owing 
to  a  hostile  occupation  of  this  port  the  ship  returned  to  England 
and  relanded  the  goods,  it  was  held,  that  the  event  upon  which 
the  freight  was  made  payable  had  not  happened,  and  that  none 
was  due  (g). 

The  same  rule  was  also  acted  upon  where  the  freight  was 
made  payable  on  the  arrival  and  discharge  of  the  ship  at  a  par- 
ticular port,  and  the  voyage  was  wrongfully  interrupted  by  the 
seizure  of  the  ship,  and  she  was  detained,  and  afterwards  re- 
delivered to  the  owner,  who  offered  to  complete  the  voyage  (A). 

Where  a  charter-party  provided  that  a  fixed  sum  should  be 
paid  on  delivery  of  an  outward  cargo,  which  was  to  be  con- 
sidered as  earned  for  outward  freight,  it  was  admitted  that  the 
delivery  was  a  condition  precedent  although  tlie  non-delivery 
was  caused  by  the  seizure  of  the  cargo  without  any  default  of 
the  shipowner  by  persons  exercising  the  powers  of  Government 
at  the  outward  port  where  it  should  have  been  delivered  (i). 

There  are,  however,  numerous  exceptions  to  the  general  rule 
that  the  voyage  must  be  completed  before  the  freight  is  earned ; 
and  there  is  no  doubt  that  freight,  or  at  least  a  compensation  in 
respect  of  the  carriage  of  the  goods,  may  be  made  payable 
before  the  commencement  of  the  voyage,  and  may  in  some  cases 
be  recovered  although  the  voyage  originally  contemplated  has 
not  been  performed. 

Thus,  although  in  the  absence  of  any  express  stipulation  there  Freight  in  ad- 
is  not  even  an  inception  of  the  right  to  freight  until  the  ship  has  ^*°*^®* 
broken  ground  (A),  still  the  receiving  of  the  goods  is  a  sufficient 
consideration  for  a  promise  to  pay  freight,  or  an  equivalent,  in 
advance ;  and  if  the  parties  make  a  distinct  contract  to  this 
effect,  so  that  it  is  apparent  that  the  prepayment  is  an  advance 
of  freight  and  not  a  loan,  there  is  no  implied  undertaking  to  re- 
turn the  money  if  the  voyage  fails ;  nor  can  it  be  recovered 
back  unless  there  was  a  distinct  agreement  that  it  should  be 
returned  (/).     The  question,  whether  the  freight  is  to  be  paid  in 

ig)  Liddard  v.  Lopes,  10  East,  526.  (0  Anon.  2  Show.  283 ;    Blakey  v. 

(A)  Smith  V.  WiU(m,  8  East,  437.  Dickson,  2  B.  8r  P.  321 ;  De  Silvale  v. 

(i)  Storer  v.  Gordon,  8  M.  &  S.  808.  Kendall,  4  M.  &  S.  37 ;  and  see  the 

(k)  See  the  judgment  in   Curling  t.  judgment  in  Man^eld  v.  Maitland,  4  B. 

Long,  1  B.  &  P.  636.  &  A.  585 ;  Saunders  ▼.  l>rew,  8  B.  & 
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advance  or  not,  will,  of  course,  always  depend  upon  the  terms 
of  the  particular  contract.     In  a  case  at  Nisi  Prius,  where  it 
appeared  that  London  was  the  sailing  port,  and  the  bills  of 
lading  contained  the  words,  ^^  freight  for  the  said  goods  being 
paid  in  London,"  it  was  held,  that  this  expression  only  meant 
that  after  the  performance  of  the  voyage  the  freight  was  to  be 
paid  in  London  instead  of  at  the  port  of  discharge  (m).     But 
where  a  ship  was  lost  on  a  voyage  from  London  to  the  Cape, 
and  the  words  in  the  bill  of  lading  were  "  freight  for  the  said 
goods  being  paid,"  but  it  appeared  that  the  broker  who  freighted 
the  ship  told  the  owner  of  the  goods  that  the  freight  was  a 
certain  sum  per  ton  if  paid  in  London,  and  a  larger  sum  if  paid 
at  the  Cape,  and  that  the  latter  preferred  the  contract  at  the 
lower  rate ;  and  the  jury  found  that  the  meaning  of  the  contract 
was,  that  the  lesser  sum,  if  elected,  was  to  be  paid  at  all  events 
whether  the  ship  arrived  or  not,  and  that  it  became  due  on  the 
taking  of  the  goods  on  board,  the  Court  held  that  the  verdict  was 
a  proper  one  (n).   The  cases  above  mentioned  are  those  of  express 
contracts,  by  which  the  freight  is  made  payable  independently 
of  the  performance  of  the  voyage.    Where,  however,  there  is  no 
express  contract  to  this  effect  the  rule  is  otherwise.     For  al- 
though it  is  said  by  MoUoy  that  if  goods  are  fully  laden  on  board 
and  the  ship  has  broken  ground,  and  the  merchant  on  consider- 
ation resolves  not  to  proceed  on  the  adventure,  the  freight  is  due 
by  the  maritime  law,  freight,  properly  speaking,  would  not  be 
recoverable  in  such  a  case  by  our  law,  but  the  shipowner  would 
only  have  a  right  of  action  against  the  freighter  for  the  damage 
consequential  on  his  breach  of  contract  (o).     Where  it  was 
agreed  by  a  charter-party  that  a  portion  of  the  freight  should  be 
paid  "  on  the  final  sailing  of  the  vessel  from  the  port  of  loading," 
and  the  ship  being  fully  equipped  for  sea  proceeded  from  the 
docks  down  a  canal  communicating  therewith  and  being  within 
the  limits  of  the  artificial  port,  and  there  grounded,  it  was  held 
that  no  freight  had  become  payable,  the  vessel  never  having 
been  out  of  the  limits  of  the  port  or  at  sea  (p).    And  in  another 

Ad.  445,  and  Hicks  ▼.  Shield,  7  £.  &  B.  (n)  See  Andrew  v.  Moorhotue,  aa  re- 

633.    See,  as  to  the  meaning  of  a  con-  ported  5  Taunt.  435. 

tract  to  pay  freight  in  advance  *•  sub-  (o)  See  Mollby,  B.  2,  c  4,  s.  4,  and 

ject  to  insurance,"  Jackson  v.  Jsaacsy  3  the  judgment  of  Eyre,  C.  J.,  in  Curling 

H.  &  N.  405,  and  ante,  p.  212.  v.  Young,  1  B.  &  P.  636. 

(m)  Mashiter  v.  Buller,  1  Camp.  84;  (p)  Roelandts  v.  Harrison,  9  Exch. 

sec    also   Clark  v.  Druisina',   cited   in  444. 
Andrew  ▼.  Moorfiouse,  1  Marsh.  123. 
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case,  where  a  proportion  of  the  freight  was  to  be  advanced  "  on 
the  ship  having  sailed/'  and  it  appeared  that  the  vessel  had  left 
the  harbour  and  proceeded  into  the  roads  where  her  loss  took 
place,  with  no  intention  of  returning,  but  the  shrouds  and  cables 
were  not  in  a  proper  condition  for  sailing,  the  mate  was  not  on 
board,  the  bills  of  lading  were  not  signed,  and  the  master  had 
soon  after  left  her,  it  was  held  that  no  freight  was  due  (q).  In 
the  same  case  the  charter  provided  that  the  ship  "  being  tight, 
strong,  Jcc."  should  sail,  and  it  was  held  that  the  seaworthiness  of 
the  ship  at  the  time  of  sailing  was  also  a  condition  precedent  to 
the  right  to  any  freight.  A  similar  decision  was  come  to  in  a 
later  case  (r),  in  which  the  vessel  had  left  the  harbour  loaded, 
and  in  a  fit  state  for  sailing  and  with  the  captain  on  board,  but 
the  clearances  not  being  completed  or  the  bills  of  lading  signed, 
he  afterwards  left  her  and  returned  to  shore.  ,  • 


Further,  where  a  part  only  of  the  voyage  has  been  performed, 
freight  is  in  some  cases  recoverable  for  that  portion  pro  rata 
itineris  peracH. 

The  ancient  rule  of  the  maritime  law  has  been  stated  to  have 
been,  that  if  the  goods  were  received  at  an  intermediate  port  by 
the  merchant,  and  the  noncompletion  of  the  voyage  proceeded 
from  no  fault  of  the  master,  freight  pro  rata  was  payable  {$).  This 
rule,  however,  whatever  may  have  been  the  practice  abroad,  was 
never  adopted  into  our  law,  although  in  the  earlier  cases  there 
are  ambiguous  expressions  on  this  point.  The  rule  recognized  in 
England  is  this :  If  the  original  contract  has  not  been  performed, 
no  claim  can  arise  under  it ;  but  if  there  is  a  voluntary  accept- 
ance of  the  goods  at  a  point  short  of  their  destination,  in  such  a 
mode  as  to  raise  a  fair  inference  that  the  further  carriage  was 
intentionally  dispensed  with,  a  new  contract  will  be  implied  to 


Freight  pro 
raid. 


y 


iq)  Tkopuno*  Y.  Gilletpy,  5  E.  &  B. 
209. 

(r)  Huditm  ▼.  BiUon,  6  E.  &  B.  565. 

is)  See  the  judgment  of  Lord  Mans- 
field in  Luke  v.  Lyde,  2  Burr.  889. 
Thig  subject  is  referred  to  in  the  laws  of 
Oleron,  Art.  4,  the  laws  of  Wisby,  Art. 
40,  and  in  the  Consolato,  Chapters  36, 
37  and  39,  and  also  in  the  Rhodian  law, 
Art.  42,  but  it  may  be  doubted  whether 
any  distinct  general  rule  on  this  ques- 
tion can  be  gathered  from  the  ancient 
systems  of  maritime  law.  The  terms  of 
these  laws  are  obscure,  and  they  appear 
to  relate  usually  either  to  cases  in  which 


the  merchant  receded  from  his  contract 
and  required  his  goods  to  be  redelivered 
to  him,  or  to  cases  (probably  not  un- 
common in  times  when  the  merchants 
usually  accompanied  their  goods  on  the 
voyage)  in  which  the  master  refused  to 
allow  Uie  merchant  to  retake  the  pos- 
session of  the  goods  on  the  happening 
of  any  disaster  to  the  ship.  Bv  the 
Roman  law  freight  was  not  allowed 
where  the  completion  of  the  voyage  was 

Prevented  by  sea  perils.  See  1  Par- 
essus  Lois  Marit.  66,  110,  325;  see 
also  The  Hiram,  3  Rob.  180,  and  the 
note  to  this  case  at  p.  184. 
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pay  compensation  commensurate  with  the  benefit  actually  re- 
ceived ;  that  is  to  say,  to  pay  freight  for  that  portion  of  the 
voyage  which  has  actually  been  performed  (0- 

Thus,  in  an  early  case  («),  where  upon  a  voyage  from  New- 
foundland to  Lisbon,  the  ship  was  captured  after  sailing  fourteen 
days,  within  four  days'  sail  of  that  port,  and  shortly  afterwards 
recaptured  and  brought  into  a  port  in  Devonshire,  where  the 
shipowners  abandoned  her  to  the  insurers,  and  as  there  was  no 
beneficial  market  for  the  goods  in  England,  the  owners  of  the 
cai^o  sent  it  to  Bilboa,  where  it  was  sold  for  a  price  less  than 
might  have  been  obtained  if  the  original  voyage  had  been  com- 
pleted, it  was  held  that  the  loss  of  the  market  was  immaterial, 
and  that  the  goods  having  been  accepted,  a  rateable  proportion 
of  the  freight  was  payable.  It  is  to  be  observed,  that  the  (acts 
upoh  which  the  Court  gave  judgment  were  stated  in  a  special 
case,  and  that  it  does  not  appear  that  the  shipowners  ever  offered 
to  carry  the  goods  on  to  Lisbon,  or  that  they  were  asked  to  do 
so ;  and  it  may  be  doubted  whether  the  same  decision  would 
now  be  arrived  at  on  similar  facts. 

Upon  the  same  principle  where  a  ship  was  freighted  to  Ham- 
burgh, and  was  prevented  by  restraints  of  princes  from  arriving 
there,  and  the  consignees  directed  the  master  to  deliver  the  cargo 
at  Gliickstadt,  and  accepted  a  portion  of  it  there,  it  was  held 
that  they  were  liable  to  pay  fi-eight  pro  raid  for  the  goods  which 
they  had  accepted  (x). 

In  an  earlier  case  in  the  House  of  Lords  (y),  where  the  goods 
were  to  have  been  delivered  at  Glasgow,  and  the  ship  having 
been  lost  within  a  short  distance  of  that  port,  the  owners  of 
some  of  the  goods  abandoned  them  to  the  insurers,  who  took 
possession  of  that  part  of  the  cargo,  and  conveyed  it  to  Bristol 
(although  the  master  provided  another  ship,  and  offered  to  carry 
it  on  to  Glasgow),  it  was  held  that  the  whole  freight  was  payable. 
Freight  pro  rata  was  also  decreed  as  to  another  portion  of  the 
goods  which  the  master  decUned  to  carry  on  to  Glasgow,  and 
which  the  agents  of  the  owners  of  the  goods  took  possession  of, 
and  sent  on  there  by  another  ship. 

In  order,  however,  to  give  a  right  to  freight  pro  rat&^  the  in- 

(/)  See  the  judgment  of  Parke,  B.,  in  («)  Luke  ▼.  Lyde^  2  Burr.  889. 

y  Her  boom  ▼.  Chapman,  13  M.  &  W.  238;  (x)  ChrUty  v.  Row,  1  Taunt.  800. 

Mulloy  V.  Backer,  5  East,  316;  see  also  (y)  Lutwidge  v.  Orey,  cited  in  Lmie 

the  judprment  in  Hunter  v.  Prinsep,  10  v.  Lyde,  2  Burr.  889 ;  and  more  fully  in 

East,  378,  and  the  cases  cited  below.  Abbott  on  Shipping. 
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terraption  must  occur  during  the  voyage.  Thus,  wherie  the  ship 
was  captured  before  she  broke  ground,  it  was  held  that  no  claim 
of  this  kind  could  arise,  although  the  shipowners  had  incurred  a 
great  expense  in  loading  the  cargo  {z).  It  is  important  to  re- 
collect, that  in  order  that  the  acceptance  of  the  goods  may  be 
relied  on  as  evidence  of  a  new  contract,  it  must  appear  that  it 
took  place  under  circumstances  from  which  it  may  reasonably 
be  inferred  that  the  further  carriage  was  dispensed  with.  Thus 
it  was  held,  that  no  claim  to  freight  pro  rata  existed  where 
the  master,  before  the  completion  of  the  voyage  brought  the 
ship  back,  because  there  was  a  danger  of  her  being  confiscated 
at  the  port  of  discharge,  and  landed  the  cargo,  and  afterwards 
J^I  proceedings  having  been  taken  by  the  owners  of  it  to  pre- 
vent him  from  selling  it,  it  was  by  consent  delivered  into  their 
hands  without  prejudice  to  the  rights  of  the  parties  (a).  In 
another  case  the  goods  were  to  be  carried  from  Shields  to 
Lisbon,  and  the  freight  was  by  the  terms  of  the  charter-party  to 
be  paid  on  a  right  delivery  of  the  cargo ;  the  ship  sailed  from 
Shields  to  Portsmouth,  where  she  joined  convoy,  and  after 
sailing  from  Portsmouth  and  being  detained  nearly  a  month  by 
contrary  winds,  was  recalled  by  the  convoy,  owing  to  the  hostile 
occupation  of  the  port  of  delivery ;  she  then  returned  to  Ports- 
month,  where  the  cargo  was  sold  by  consent  of  all  parties  with- 
out prejudice  to  their  rights,  after  an  application  had  been  made 
to  the  shippers  to  accept  the  cargo,  accompanied  by  a  notice 
that  the  shipowners  reserved  their  right  to  proceed  for  the 
freight,  to  which  the  former  replied  that  they  did  not  consent  to 
the  goods  being  landed  if  they  were  to  be  called  upon  for  the 
freight  It  was  held,  upon  these  facts,  that  no  claim  for  freight 
pro  rata  existed  (6). 

Where  the  goods  were  to  be  delivered  in  London,  and  the 
freight  was  by  the  charter-party  to  be  paid  on  a  right  delivery 
of  the  cargo,  and  the  ship  after  capture  and  recapture  was 
wrecked  at  St.  Kitts,  where  the  cargo  was  sold  by  the  Vice- 
Admiralty  Court  on  the  application  of  the  master,  who  acted 
honifidej  but  without  instructions  from  any  of  the  parties,  it  was 
held,  that  the  sale  was  tortious  and  unauthorized,  and  that  no 
freight  could  be  recovered  (c).     The  Court  distinguished  the 

(«)  Curling  v.  Long,  1  B.  &  P.  639.  (c)  Hunter  v.  Prinsep,  10  East,  378; 

(a)  Osgood  T.  Groning,  2  Camp.  466.        gee  also  The  Louisa,  1  Dods.  810. 
W  Liddiard  v.  Lopes,  10  East,  526. 
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case  on  this  ground  from  an  earlier  case(rf),  in  which  a  ship  and 
cargo  having  been  condemned  and  sold  by  a  French  Court  of 
competent  jurisdiction,  and  this  sentence  having  been  afterwards 
reversed,  it  was  held  that  freight /wo  rata  was  due,  as  the  ship- 
owners had  been  prevented  from  carrying  the  goods  to  the  de- 
hvery  port  by  no  fault  of  their  own,  but  only  by  the  act  of  the 
foreign  Court  in  ordering  a  sale  pending  the  suit. 

The  carriage  of  the  goods,  as  far  as  it  actually  takes  place, 
must  also  be  the  act  of  the  shipowners,  in  order  to  entitle  them 
to  freight  pro  rata,  A  ship  being  chartered  from  London  to 
Buenos  Ay  res  and  to  return  with  a  cargo  to  a  port  between 
Gibraltar,  and  Antwerp,  the  freight  was  to  be  paid  in  a  gross 
sum  on  the  delivery  of  the  homeward  cargo.  The  ship  pro- 
ceeded to  Buenos  Ayres  and  loaded  goods  on  board,  and  then 
sailed  for  Gibraltar,  but  on  her  way  she  was  obliged  by  sea 
perils  to  put  into  Fayal,  where  about  one-third  of  the  cargo  was 
disposed  of,  partly  on  account  of  the  goods  having  been  rendered 
worthless  by  sea  damage,  and  partly  in  order  to  defray  neces- 
sary expenses.  The  remainder  was  left  there  by  the  master, 
who  returned  to  England,  leaving  instructions  with  the  Vice- 
Consul  at  Fayal  to  forward  it  to  Gibraltar,  but  without  giving 
him  any  authority  on  the  shipowner's  behalf  to  contract  for  the 
hire  of  a  vessel.  The  Vice-Consul  thereupon  chartered  a  vessel 
on  behalf  of  the  owners  of  the  cargo,  which  carried  the  remainder 
of  the  cargo  to  Gibraltar  and  delivered  it  there  on  payment  of 
freight.  It  was  held,  under  these  circumstances,  that  the  car- 
riage to  the  port  of  destination  could  not  be  said  to  be  done  by 
the  shipowners,  and  that  the  charter-party  freight  was  not  pay- 
able ;  and  also  that  no  freight  pro  raid  could  be  claimed  in  re- 
spect of  the  carriage  from  Fayal  to  Gibraltar,  as  this  was  not  the 
act  of  the  shipowners,  but  that  a  reasonable  freight  was  due  to 
them  for  the  carriage  from  Buenos  Ayres  to  Fayal  from  which 
the  shippers  had  derived  benefit,  and  after  which  they  had,  in 
fact,  accepted  the  goods  at  Fayal,  by  their  agent  the  Vice- 
Consul,  in  order  to  forward  them  on  to  Gibraltar  {e). 

The  whole  question  of  the  right  to  freight  pro  rata  itineris 
was  also  much  considered  in  a  more  recent  case,  in  which  the 
principles  mentioned  above  were  recognized.  In  this  case  a 
cargo  had  been  shipped  at  Batavia  to  be  delivered  to  the  plain- 
er) BaillU  V.  Moudigliani,  Park  on  (e)  Mitchell  v.  Darthet,  2  3.^.0.555, 
Insur.  90. 
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tiff  at  Rotterdam ;  the  vessel  was  compelled  by  stress  of  weather 
to  pat  into  the  Mauritius,  where  the  cargo  was  found  to  be  so 
damaged  that  it  was  of  necessity  sold  by  the  master,  who  acted 
in  this  respect  bondjide,  but  without  the  knowledge  of  either  the 
shipper  or  of  the  shipowner.  The  Court  held  that  these  facts 
afforded  no  presumption  that  the  owner  of  the  cargo  had  agreed 
to  receive  it  at  the  intermediate  port,  and  consequently  that  no 
freight  had  become  due  (/). 

Lastly,  it  must  be  recollected,  that  where  the  contract,  whether  Form  of  claim, 
it  be  under  seal  or  not,  provides  for  the  delivery  of  the  goods  at 
a  particular  port,  no  action  lies  on  it  where  this  delivery  is  pre- 
Tented,  although  there  may  have  been  an  acceptance  of  the 
goods  at  an  intermediate  place.  The  right  to  freight,  if  it  exist, 
arises  out  of  a  new  contract,  either  express  or  implied  (g). 

It  often  becomes  important,  with  respect  to  questions  of  Sing^le  and 
frei^t,  to  ascertain  whether  the  contract  is  for  one  entire  voy-  voyages, 
age,  or  for  several  distinct  ones.  Thus,  if  a  ship  is  to  proceed 
from  A.  to  B.  and  back,  it  is  material  to  consider  whether  this 
is  meant  to  be  one,  or  two  distinct  voyages ;  for  if  the  outward 
and  homeward  voyages  are  intended  to  be  distinct  so  far  as 
relates  to  freight,  the  non-performance  of  the  return  voyage  will 
not  affect  the  claim  to  the  outward  freight. 

The  determination  of  this  question  depends  in  all  cases  upon 
the  terms  of  the  particular  contract  that  has  been  made.  No 
general  rule  can  be  laid  down.  Several  of  the  cases,  however, 
which  have  been  already  cited  as  to  conditions  precedent  to  the 
right  to  freight,  will  be  found  to  bear  on  this  point. 

Expressions  such  as  "  the  outward  and  homeward  voyages  " 
are  important  to  show  an  intention  tliat  they  should  be  con- 
adcred  as  distinct,  and  an  opposite  construction  would  probably 
be  pat  upon  a  contract  which  contained  a  stipulation  that  the 
freight  was  to  become  due,  or  to  be  paid,  at  the  home  port  (A). 
Where  a  charter-party  provided  that  a  vessel  should  ship  goods 
for  Kingston,  or  any  other  port  in  Jamaica,  and  having  dis- 
charged the  same  should  receive  on  board  a  cai^o  from  thence, 
or  from  a  port  on  the  Spanish  Main,  if  required,  and  deliver  the 

(/)  rtUrboom  v.  Chapman,  18  M.  &  (A)  See  Malyne,  p.  98;  Smith  v.  Wit- 

"^•2aO.  ton,  8  East,  437;   Mackrill  v.  Simons, 

ig)  Cook  V.  Jennings,  7  T.  R.  381 ;  Abbott  on  Shipping. 
«nd  see  liddiard  v.  Lopes,  10  Eaat,  526. 
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same  at  a  port  in  the  United  Kingdom  on  being  paid  a  certiun 
sum  for  freight  in  ten  days  after  sailing  from  Gravesend,  and  a 
fiirther  sum  in  two  months  after  a  right  delivery  of  the  home- 
ward cai^o,  provided  she  should  be  required  to  proceed  to  one 
port  only  in  Jamaica,  and  a  further  sum  should  she  be  required 
to  go  to  two  or  more  ports  in  that  ishmd,  and  in  case  she  should 
be  ordered  to  the  Spanish  Main,  4/.  per  day  was  to  be  paid  for 
every  day  afler  the  twenty-fifth  after  her  arrival  at  Jamaica, 
until  despatched  from  her  loading  port ;  demurrage  at  a  certain 
sum  per  month,  or  in  proportion  for  a  less  period,  payable  on 
settlement  of  the  hire  of  the  ship :  it  was  held,  that  the  meaning 
of  the  parties  was  that  the  voyage  to  the  Spanish  Main  was  to 
be  part  of  the  homeward  voyage,  not  an  intermediate  one,  and 
that  the  41.  per  day  was  not  payable  until  two  months  afler  the 
delivery  of  the  homeward  cargo  (i). 


Rules  in 
Court  op  Ad- 
miralty AS 

TO  FREIGHT. 


The  Court  of  Admiralty,  where  questions  as  to  freight  fre- 
quently arise  in  the  cases  of  captured  vessels,  has  usually  acted 
upon  the  same  principles ;  but  in  some  peculiar  cases  this  Court 
has  exercised  a  wider  and  more  equitable  jurisdiction  over  ques- 
tions of  freight.  Thus,  it  has  been  frequently  decided  that,  in 
ordinary  cases,  the  goods  must  be  carried  to  their  destination 
before  a  claim  for  freight  can  arise  (A).  There  must  be  an  entire 
execution  of  the  contract,  or  such  an  execution  as  the  shipowner 
can  effect  consistently  with  any  incapacity  under  which  the  cargo 
may  labour.  Where  the  non-completion  of  the  contract  is  caused 
by  an  incapacity  of  this  description  alone,  the  goods  owner  can- 
not allege  that  the  contract  is  not  performed.  If,  however,  the 
vessel  herself  is  incapacitated,  the  owner  cannot  demand  the 
freight,  for  which  he  stipulated  only  on  the  performance  of  his 
engagement  (Z).  Thus,  where  a  ship  sailed  on  a  voyage  from 
Liverpool  to  Halifax  and  back,  and  after  proceeding  about  half 
way  to  Halifax  she  was  captured  and  recaptured,  and  brought 
back  to  Plymouth,  and  the  charter-party  showed  that  the  inten- 
tion of  the  parties  was  that  the  freight  should  be  paid  on  the 
completion  of  the  voyage,  it  was  held,  that  no  freight  pro  rata 
was  claimable  (m). 


(i)  Crazier  v.  Smithy  1  M.  &  Gr.  407. 

(k)  See  the  judgments  in  The  Diana^ 
6  Rob.  7 1 ;  and  in  The  Frow  Anna  Catha- 
rina,  6  Rob.  271 ;  also  Tfte  Etrusco,  cited 
6  Rob.  69;  and  the  cases  collected  in 
the  following  notes.  This  principle  ap- 
pears not  to  have  been  acted  upon  in 


The  Racehorse,  3  Rob.  101 ;  and  in  2** 
Hamilton,  cited  by  Sir  W.  Scott,  ib.  107. 

(/)  See  the  judgment  of  Sir  W.  Scott 
in  The  Fortuna,  Edw.  57. 

(w)  The  Hiram,  8  Rob.  180;  The 
Wilhelmituh  ib,  234;  and  the  judgment  in 
The  Fortuna,  ubi  tupra. 
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Where  a  ship  in  distress  put  into  an  English  port,  after  having 
performed  the  greater  part  of  her  voyage,  and  she  was  seized 
there,  on  suspicion,  as  a  prize,  and  the  cargo  was  necessarily- 
taken  out  in  order  to  repair  the  ship,  but  afterwards  the  cargo 
was  restored,  and  at  a  later  period  the  ship  and  part  of  the  cargo 
were  sent  to  London,  the  remainder  of  the  goods  being  forwarded 
by  another  conveyance  to  its  destination ;  it  was  held,  that  the 
shipowners  were  entitled  to  freight  pro  rata,  and  only  pro  rata, 
as  the  failure  of  the  performance  of  the  original  contract  was  in 
no  way  owing  to  the  cargo  (w).  And  where  a  Swedish  ship  on 
a  voyage  to  Lisbon  was  brought  into  an  English  port  under  an 
embargo  against  Swedish  ships,  and  it  became  necessary  to 
unload  the  cargo,  which  was  claimed  for  merchants  at  Lisbon 
who  were  not  subject  to  the  embargo,  and  they  were  compelled 
to  find  another  ship  to  convey  it  to  its  market,  the  Court  held, 
that  as  the  detention  and  the  carriage  of  the  cargo  out  of  its 
course  had  arisen  by  reason  only  of  the  national  character  of  the 
ship  without  any  co-operation  on  the  part  of  the  cargo,  that  no 
freight  was  payable  (o). 

So,  where  a  cargo  belonging  to  English  merchants  was  to  be 
taken  by  a  Swedish  ship  to  Venice,  and  a  few  days  after  the 
vessel  sailed  she  was  obliged  by  bad  weather  to  put  into  Fal- 
mouth, where  she  was  detained  under  an  embargo  against 
Swedish  ships,  but  her  cargo  was  restored  to  the  merchants,  it 
was  held,  that  they  were  not  liable  for  any  freight,  although  they 
were  bound  to  pay  the  expenses  incurred  by  the  ship  on  account 
of  the  cargo  (p). 

Captors  who  perform  the  contract  by  carrying  the  goods  to  Application  of 
their  destination  are  usually  entitled  to  freight.     This  is  the  ^^^pturTand 
general  rule  (q).    And  in  some  cases,  which  are  rather  equitable  substantial 
applications  of  this  rule  than  extensions  of  it,  it  has  been  held,  of  conSact^ 
that  freight  is  payable  although  the  voyage  has  not  been  per- 
formed.   Thus,  where  the  goods  had  not  been  carried  to  the 
actual  port  of  destination  in  Holland,  but  to  this  country,  to 
which  the  merchants  had  intended  them  finally  to  come,  and  to 
which  they  would  have  been  consigned  in  the  first  instance  but 
for  r^;ulations  of  the  Dutch  Government,  which  prevented  their 

(»)  The  Copenhagen,  1  Rob.  289.  (q)  The  Fortune,  4  Rob.   278  j   The 

(o)  The  Werldiborgaren,  4  Rob.  17.  Diana,  5  Rob.  67  ;  The  Vrow  Anna  Ca^ 

(p)  The  Isabella  Jaeobina,  4  Rob.  77.      $harina,  6  Rob.  269* 
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being  brought  here  directly,  the  Court  held  that  they  had  been 
brought  to  their  real,  although  not  to  their  nominal  destination, 
and  that  freight  was,  therefore,  due  (r).  And  in  the  cases  of 
the  American  ships  bound  to  France  or  Holland,  which  were 
brought  into  the  ports  of  this  country  under  the  prohibitory  law 
in  force  during  the  war  of  the  beginning  of  this  century,  the  full 
freight  was  pronounced  to  be  due  where  the  owners  of  the  car- 
goes elected  to  sell  here,  for  the  Court  considered  that  a  voyage 
from  America  to  this  country  was  nearly  the  same  in  effect  as  a 
voyage  to  the  contiguous  countries  to  which  the  vessels  had 
been  originally  destined  (s). 

The  decisions  in  the  Court  of  Admiralty  in  the  peculiar  cases 
of  neutral  vessels  carrying,  in  war  time,  cargoes  liable  to  seizure, 
do  not,  properly  speaking,  form  exceptions  to  the  general  rule, 
since  in  these  cases  the  voyage  is,  as  sigainst  the  party  who  is  to 
pay  freight,  considered  to  be  completed.  Thus,  it  has  been  long 
settled  that  a  neutral  ship  may  carry  the  goods  of  an  enemy, 
subject  to  the  right  of  the  other  belligerent  to  bring  in  the  ship 
for  the  purpose  of  obtaining  an  adjudication  on  the  cargo  {t). 
And  it  has  usually  been  the  practice  of  the  Court  of  Admiralty 
to  allow  freight  to  neutral  vessels,  where  the  cargo  is  condemned 
as  enemy's  property,  and  the  ship  is  restored :  for  in  these  cases, 
capture  is  equivalent  to  delivery  ;  that  is  to  say,  the  captor  who 
possesses  himself  jwre  helli  of  the  enemy's  goods  is  considered 
to  represent  the  enemy,  and  since  he  prevents  by  his  seizure  the 
completion  of  the  voyage,  and  the  earning  of  the  whole  freight, 
the  capture,  as  against  him,  operates  as  an  actual  delivery  of  the 
goods  to  the  consignee  (w). 

(r)  The  Diana,  5  Rob.  67.  or  the  ship  has  been  guilty  of  a  de- 

(s)  See  the  judgment  of  Sir  W.  Scott  partnre  from  pure  neutral  conduct ;  as, 

in  The  Friends^  Edw.  246.  for  instance,  by  carrying  from  one  enemy 

(t)  See  the  judgments  in  The  Bremen  to  the  colony  of  another  allied  in  the 

^iugg^f  4  Rob.  91,  and  in  Tlie  Vrow  war,  or  by  carrying  on  for  the  enemy 

Henricoy  ib,  347.  his  coasting  or  his  colonial  trade,  or  by 

(tt)  See  the  judgment  in  The  Capen-  acting  in  his  revenue  service.  See  the 
hagen^  I  Rob.  29 1;  the  note  to  The  Atlas,  judgment  in  the  Frow  Henrico,  nbi 
3  Rob.  304;  and  the  judgments  in  Tlie  eupra,  and  the  cases  cited  at  the  corn- 
Bremen,  ubi  supra,  and  in  The  Prosper,  mencement  of  this  note ;  also  The  Roee, 
Edw.  76.  If  the  ship  and  cargo,  being  2  Rob.  206 ;  7%e  Emanuel,  1  Rob.  296  ; 
both  neutral,  are  restored,  the  ship  must  The  Immanuel,  2  Rob.  186 ;  The  Rebecca, 
proceed  and  complete  her  voyage  before  ib,  101 ;  and  The  Conwenientia,  4  Rob. 
she  can  demand  n*eight  See  the  judg-  201.  See  also  the  American  cases,  The 
ment  in  The  Copenhagen,  ubi  supra.  In  Fanny,  10  Wheaton,  658;  The  Com^ 
these  cases  the  captor  takes  cum  onere,  mercen,  2  Gallison,  264.  The  principle 
and  the  freight  is  a  lien  which  precedes  which  is  acted  ujpon  in  these  cases  is, 
all  other  claims ;  unless,  indeed,  tliere  that  on  the  breaking  out  of  a  war,  neu- 
bave  been  mala  fides  in  the  transaction,  trals  have  a  right  to  carry  on  their  or- 
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It  will  now  be  convenient  to  mention  some  peculiar  cases  in  Peculiar 
which  questions  have  been  raised  as  to  the  right  to  freight. 

It  is  said  by  Molloy,  that  if  cattle  are  sent  on  board  and  the  Freight  for 
freight  is  to  be  paid  for  their  lading,  it  becomes  due  even  although 
they  die  on  the  voyage,  and  that  this  is  the  rule  if  there  is  no 
particular  agreement  made  either  as  to  the  lading  or  as  to  the 
transport ;  but  that  it  is  otherwise  if  the  freight  is  to  be  paid 
for  transporting  them  (x).  In  practice  any  case  of  this  kind 
would  depend  upon  the  terms  of  the  particular  contract  under 
which  the  cattle  were  shipped. 


voyage. 


Questions  have  also  arisen  as  to  the  effect  of  a  detention  Effect  of  de- 
during  the  voyage  on  the  claim  for  freight  where  it  is  to  be  paid  ^®""°"  dunng 
at  80  much  for  a  given  time,  as,  for  instance,  as  so  much  per 
month.  The  determination  of  these  cases  depends  also  upon  the 
terms  of  the  contract  The  general  rule  is,  that  the  freight 
continues  payable,  if  the  detention  does  not  discontinue  the 
voyage,  or  suspend  the  contract,  and  does  not  proceed  from  the 
default  of  the  shipowner  (y).  In  a  case  in  which  the  contract 
provided  that  a  deduction  should  be  made  from  a  gross  sum 
payable  for  the  freight,  "  in  case  of  the  inability  of  the  ship  to 
execute  or  proceed  on  the  service;"  these  words  were  held  to 
extend  to  an  inability  to  proceed  to  sea  caused  by  the  deatli  and 


CMsitmed  trade ;  but  they  are  not  en- 
tttled  to  engage  in  trades  which  are 
open  to  them  only  by  reason  of  the 
accidents  of  the  war.  See  The  Wilhel- 
•ma,  2  Rob.  101,  note,  and  the  judgment 
in  Tht  lmmanueh2  Rob.  186.  Freight 
«  not  allowed  if  the  articles  carried 
are  contraband  according  to  the  law  of 
nations,  such  as  tar  or  sail  cloth  ;  for 
nidirect  assistance  is  afforded  to  the 
enemy  by  the  carriage  of  these  goods. 
The  Mereunus,  1  Rob.  288,  and  The 
Otter  Rhoer,  4  Rob.  199.  It  appears 
that  tar,  when  the  produce  of  the  country 
of  the  owner  of  the  cargo,  may  be  car- 
ried subject  to  being  brought  in,  not 
for  confiscation,  but  for  pre-emption. 
^  the  judgment  in  The  Sarah  Christina, 
1  Rob.  241 ;  and  further,  as  to  contro- 
band  of  war,  poet.  Chap.  VII.,  Insur- 
AHCE.  The  freight  which  the  captor 
nust  pay  in  these  cases  is  usually 
measured  by  the  terms  of  the  charter- 
party  ;  but  if  there  has  been  any  fraud 
m  the  transaction,  or  if  the  hazard  of 
the  war  has  raised  the  rates  of  freight 


to  an  extraordinary  degree,  this  measure 
will  not  be  adopted.  See  the  judgment 
in  The  Twilling  Riget,  5  Rob.  85. 

(x)  See  Molloy,  B.  2,  c.  4,  s.  8. 
By  the  Roman  law,  if  a  contract  was 
made  for  the  carriage  of  slaves,  no 
deduction  was  to  be  made  from  the 
freight  in  respect  of  any  of  them  that 
might  die  on  the  voyage,  unless  it 
appeared  from  the  agreement  that  the 
slnpper  intended  to  pay  for  those  only 
who  were  safely  landed.  See  Dig. 
lib.  14,  tit  2.  See,  as  to  a  contract 
to  pay  the  highest  freight  which  the 
shipowner  could  prove  to  have  been 
paid  for  ships  on  the  same  voyage, 
Gether  v.  Capper,  16  C.  B.  39,  696,  and 
18  C.  B.  866. 

(y)  See  Havelork  v.  Geddes,  10  East, 
555  ;  Mooreom  v.  Greaves,  2  Camp.  627 ; 
Ripley  V.  Scarfe,  5  B.  &  C.  167,  and  Ta- 
lente  v.  Gihbs,  6  C.  B.,  N.  S.  270 ;  and 
also  ante,  p.  215,  as  to  the  suspension 
of  the  contract  by  war,  blockade,  or  the 
like. 
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desertion  of  some  of  the  crew  owing  to  the  existence  of  small 
pox  on  board  {z). 


IS 


Transhipment.       In  cases  of  necessity,  as,  for  instance,  where  the  ship 

wrecked,  or  otlierwise  disabled,  in  the  course  of  the  voyage  and 
cannot  be  repaired,  or  cannot  be  repaired  without  too  great  a 
delay  and  expense,  the  master  may  procure  another  competent 
vessel  to  carry  on  the  goods  ahcT  eara  the  freight.  If  other 
means  to  forward  the  cargo  can  be  procured  the  master  must 
procure  them  or  lose  his  freight  (a). 

Where  there  has  been  a  transhipment,  questions  of  some  dif- 
ficulty have  arisen  as  to  the  rate  of  freight  which  is  recoverable. 
Where  goods  were  shipped  in  a  general  ship  under  a  bill  of 
lading,  in  which  the  freighter  was  named  as  the  consignee,  and 
the  completion  of  the  voyage  was  prevented  by  damage  done  to 
the  ship  by  tempest,  but  the  goods  were  forwarded  by  the  mas- 
ter to  their  destination  by  another  ship,  under  a  bill  of  lading 
making  another  person  consignee ;  it  was  held,  that  the  freighter 
was  liable,  on  the  receipt  of  the  goods,  for  the  whole  freight 
originally  contracted  for,  although  they  were  carried  by  the 
second  conveyance  at  a  less  freight  (6). 


Efiect  of  cap- 
ture and  re- 
capture. 


Freight  is  usually  recoverable  after  capture  and  re-capture,  if 
the  voyage  is  completed  (c).  The  rules  by  which  the  Court  of 
Admiralty  is  guided  on  questions  arising  out  of  the  capture  of 
neutral  vessels  carrying  enemies'  goods,  have  been  mentioned  in 
an  earlier  part  of  this  chapter  (d). 


Effect  of  da-  If  the  goods  are  carried  and  delivered  to  the  merchant,  he  is 

mage  to  go  s.  ^^^  entitled  to  abandon  them,  or  to  resist  the  payment  of  freight 
by  reason  of  their  being  damaged,  unless  there  is  some  stipula- 
tion to  this  effect  in  the  contract.     The  injury  to  the  goods,  if 


(z)  Beatson  v.  Schank,  3  East,  233. 

(a)  See  3  Kent  Comm.  210 ;  Shipton 
V.  Thornton,  9  A.  &  E.  316.  There  is 
no  direct  authority  in  our  law  books  as 
to  whether  it  is  the  duty  or  only  the  right 
of  the  master  to  tranship.  The  foreign 
jurists  have  differed  on  this  question. 
The  arguments  on  either  side  are  shortly 
stated,  and  many  of  the  foreign  autho- 
rities on  the  subject  are  collected  in  the 
judgment  in  Shipton  v.  Thornton,  9  A. 
&  E.  316.  In  America  it  has  been 
held,  that  it  is  the  duty  of  the  matter 


to  tranship  where  it  it  possible.  8  Kent 
Comm.  212.  See,  as  to  the  duties  of  the 
master  in  cases  of  injury  to  the  ship, 
and  as  to  the  effect  of  transhipment  on 
the  contract  of  insurance,  post,  Chap. 
VII.,  Insurance,  Part  II. 

(b)  Shipton  v.  Thornton,  ubi  supra, 

(c)  See  the  judgment  in  BeaU  y, 
Thompson,  3  B.  &  P.  428 ;  and  Bergstrom 
Y.  Mills,  3  Esp.  36 ;  see  also  Moorsom  ¥• 
Oreavesy  2  Camp.  627. 

(d)  See  ante,  p.  246. 


Digitized  by 


Google 


AND  ITS  INCIDENTS.  249 

caused  by  the  negligence  of  the  master,  would  only  afford  matter 
for  a  cross  action  (e). 

There  is  no  case  in  which  the  delivery  of  less  than  a  complete 
cargo  has  not  been  held  to  be  apportionable. 

Where  a  complete  cai^o  was  to  be  laden  and  delivered  on  Effect  of  short 
freight  being  paid,  it  was  held  that  the  delivery  of  a  complete  <*e^i^«^- 
cargo  was  not  a  condition  precedent,  the  freighter  having  his 
remedy  in  damages  for  any  short  delivery  (/).  So,  where 
freight  was  to  be  paid  upon  the  right  and  true  delivery  of  the 
caigo  agreeably  to  bills  of  lading,  it  was  held  to  be  payable 
upon  proof  of  the  entire  number  of  casks  mentioned  having  been 
delivered,  although  it  appeared  that  the  contents  had  been 
damaged  by  the  negligence  of  the  master  and  crew.  The  party 
injured  had,  it  was  said,  his  counter-remedy  by  action  for  the 
negligence  {g).  No  claim  can  be  set  up  by  the  purchaser  of  a 
cargo  against  the  seller  in  respect  of  short  delivery,  if  it  appears 
from  the  terms  of  the  contract  between  them,  that  it  was  in- 
tended that  the  purchaser  should  take  the  chance  of  the  quantity 
turning  out  more  or  less  (A). 

Where  by  the  charter-party  a  full  cargo  is  to  be  shipped.  Contracts  to 
consisting  of  heavy  and  light  goods,  or  of  different  kinds  of  ^^g^  " 
goods  at  lower  and  higher  freights,  it  is  often  material  to  ascer- 
tain the  precise  meaning  of  the  contract ;  as  in  the  latter  case, 
the  amount  of  freight  will  depend,  on  the  character  of  the 
goods  laden,  and  in  the  former,  the  shipowner  would  be  bene- 
fited by  the  shipment  of  heavy  goods  adapted  to  supply  the 
place  of  ballast 

No  general  rule  can  be  laid  down  which  will  apply  to  all 
these  cases ;  but  the  decision  of  this  question  depends  upon  the 
intention  of  the  parties  as  apparent  on  the  express  contract,  or 
as  it  is  to  be  impUed  from  the  surrounding  circumstances,  or 

(e)  Hoiiam  v.  Eeut  India  Company ^  1  visioD   in  the   charter-party,   that  the 

Bougl.  271 ;  Garrett  v.  Melhuish,  4  Jur.  shipowners  were  only  to  be  liable  in 

-  N.  S.  943,  V.  C.  Stuart;  Stimson  v.  Hall,  respect  of  "  ship  damage'*  to  the  goods, 

1  H.  &  N.  831 ;  JUtan  v.  Herringt  11  was  held  to  mean,  not  that  they  were  to 

Ex.  822,  and  ante^  p.  232.  be  answerable  for  damages  occasioned 

(/)  Ritchie  y.  Jtkiti$on,  10  East,  295 ;  by  acts  of  God,  such  as  storms,  but  for 

tnd  see  Christig  v.  Aoti;,  1  Taunt.  300 ;  those  only  which  were  caused  by  their 

Gibton  ▼.  Sturge,  10  Ex.  622.  own  fault,  or  that  of  their  servants,  or 

ig)  Davidton    v.   Gwynne,   12    East,  which  arose  from  defects  in  the  ship, 

381 ;   see  also  Hotham  t.  Bait  India  improper  stowage,  or  the  like. 

Cmpony,  1  Dougl.  272,  where  a  pro-  (A)  Couas  v.  Bingham,  2  E.  &  B.  836, 
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from  any  custom  of  the  particular  voyage  capable  of  being  an- 
nexed to  the  contract ;  and  the  shipper  has  usually  the  option  to 
load  what  goods  he  thinks  best,  and  the  shipowners  are  bound 
to  ballast  the  ship  properly  (i). 

Thus,  where  the  covenant  was  to  provide  a  full  cargo  consist- 
ing of  copper,  tallow  and  hides,  or  other  goodsj  on  which  separate 
rates  of  freight  were  to  be  paid,  it  was  held  that  it  was  per- 
formed by  supplying  as  much  tallow  and  hides  as  the  master 
chose  to  take  on  board,  and  that  the  freighter  was  not  bound  to 
provide  any  copper ;  although  it  was  necessary  for  want  of  it  to 
retain  the  ballast  on  board  (A).  Where  it  was  agreed  by  the 
charter-party  that  the  ship  should  proceed  to  Baltimore  and 
there  load  a  ftiU  cargo  of  produce,  and  that  freight  should  be 
paid  at  and  after  a  certain  rate  per  barrel  of  flour,  meal,  and 
naval  stores,  but  that  a  higher  sum  per  quarter  of  480  lbs.  was  to 
be  paid  for  Indian  corn,  or  other  grain,  and  that  the  cai^ 
should  not  consist  of  less  than  3000  barrels  of  flour,  meal,  or 
naval  stores,  but  that  not  less  flour  or  meal  than  naval  stores 
should  be  shipped,  and  it  appeared  that  the  shipper  had  put 
on  board  a  large  quantity  of  oats,  but  there  was  evidence  that 
oats  were  not  an  usual  shipment  from  America,  and  that  a  quarter 
of  them  weighed  much  less  than  480  lbs.,  and  occupied  a  much 
larger  space  than  a  quarter  of  Indian  com,  or  of  wheat  at  that 
weight ;  it  was  held  that  the  words  other  grain  were  confined  to 
other  grain  weighing  480  lbs.  a  quarter y  and  did  not  include  oats, 
and  that  the  shipowner  was  entitled  to  freight  as  if  3000  barrels 
of  flour,  meal,  or  naval  stores  had  been  shipped,  and  that  for  the 
rest  of  the  space  he  was  to  be  paid  as  if  it  had  been  filled  with 
Indian  com,  or  other  grain  of  the  average  weight  of  480  lbs.  per 
quarter  (/).  And  where  a  freighter  had  the  option  to  load  a  ship 
either  wholly  with  one  kind  of  goods  at  a  higher  rate,  or  partly 
with  such  goods,  and  partly  with  others  at  a  less  freight,  and  it 
was  necessary  that  the  latter,  if  laden  at  all,  should  be  laden 
first;  it  was  held,  that  the  freighter  by  beginning  to  load  with 
the  goods  at  the  higher  freight,  had  elected  to  fumish  an  entire 
cargo  of  such  goods,  and  that  not  having  furnished  a  complete 

(t)  See  the  cases  cited  in  the  following  it  occupy  no  more  room  than  the  ballast 

notes,  and  Irving  v.  Clei^g^  1  B.  N.  C.  63  ;  would  have  done.    See  Tow$e  v.  //fn- 

Capper  v.  Forster,  8  B.  N.  C.  938 ;  Gibbon  derson,  4  Ex.  890,  and  ante^  p.  45. 

v.Ko«n^,2  Moore,  224;  Cockbum  v.  Alex-  (k)  Moorsom  v.  Page,  4  Camp.  103. 

anderj  6  C.  B.  791.    The  shipowner  may  {I)  Warren  v.  Peabodyy  8  C.  B.  800. 
put  merchandize  on  board  as  ballast  if 
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cargo  the  jury  were  warranted  in  assessing  the  damages  for  the 
entire  complement  at  the  higher  rate  (m).  Usually,  however, 
where  the  option  of  selecting  the  articles  lies  with  the  freighter, 
the  proper  mode  of  estimating  the  damages,  if  a  full  cargo  is  not 
loaded,  is  by  an  average  upon  the  various  rates  of  freight  cal- 
culated in  the  proportion  of  the  different  articles  usually  carried 
on  such  a  voyage  (n). 

Where  a  ship  was  to  proceed  to  a  bar-harbour,  or  as  near 
thereto  as  she  could  safely  get,  and  the  merchant  was  to  load  a 
full  cargo,  and  at  the  time  of  the  making  of  the  charter-party, 
both  parties  knew  that  if  a  full  cargo  were  loaded  within  the 
bar,  the  vessel  would  not  be  able  to  recross  it  and  get  out  to 
sea;  it  was  held  that  the  shipowners  had  complied  with  their 
imdertaking  by  taking  the  ship  within  the  bar  and  receiving 
there  as  much  of  the  cargo  as  she  could  carry  over  the  bar,  and 
by  waiting  outside  the  bar  for  the  remainder  (o). 

In  a  recent  case  it  was  held  that,  under  a  charter-party  in  the 
usual  form,  by  which  the  shipowner  was  to  receive  and  the 
charterer  to  ship  a  full  cargo,  the  latter  had  no  right  to  load  the 
cabin;  and  that  as  he  had  done  so  by  consent,  the  freight  pay- 
able in  respect  of  the  portion  of  the  cargo  so  loaded  was  not  the 
charter  freight,  but  Uie  current  rate  of  freight  at  the  loading 
port  at  the  time  of  the  taking  in  of  the  cargo  (p).  Where  a 
charter-party  provided  that  the  charterer  should  load  "a  full 
and  complete  cargo"  of  sugar  and  molasses,  it  was  held  that 
evidence  was  admissible  to  show  that  a  custom  existed  at  the 
port  of  loading  to  load  sugar  in  hogsheads,  and  molasses  in 
puncheons,  although  it  might  be  that  a  smaller  quantity  of 
cargo  would  be  loaded  in  this  way.  In  this  case  the  evidence 
did  not  alter  or  control  the  contract,  which  meant,  in  truth,  that 
a  full  cargo  of  sugar  and  molasses  should  be  carried,  packed  in 
the  ordinary  way  (q).  The  charterer  is  not  excused  from  his 
contract  to  load  a  full  cargo,  by  reason  of  the  ship,  owing  to  sea 
perils,  arriving  at  the  loading  port  after  the  export  season  in  the 
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(a)  Benton  V.  Schneider,  7  Taunt  272.  Wilson  v.  ffiekt,  26  L.  J.,  Ex.  42. 

(«•)  Tkoma*  ▼.  CUtrkey  2  Stark.  450 ;  (o)  Shield  v.  Wilkins,  6  Ex.  804.    See, 

Capper  v.  Fortter,  3    B.   N.   C.  938;  as  to  notice  to  the  merchant  that  the 

Cockbnm  ▼.  Alexander,  6  C.  B.  791 ;  ship  is  ready  to  receive  cargo,  fatr- 

and  Warren  Y.Peabody,  8  C.  B.800.   See  bridge  v.  Pace,  I  Car.  &  K.  317. 

alao,  as  to  the  measure  of  damages  for  (p)  Mitcheson  v.  Nicol,  7  Ex.  929. 

not  loading  pursuant  to  charter-party,  {q)  Cuthbert  t.  Cumming,  10  Ex.  809, 
Smith  T.  M'Gwre,  3  H.  dc  N.  554,  and 
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particular  trade,  is  over ;   and  the  ordinary  exception   of 
perils  in  the  charter  is  not  applicable  to  such  a  case  (r). 


Contracts  to 
load  a  cargo. 


Where  the  shipowners  had  covenanted  ta  deliver  the  outward 
cargo,  and  "having  done  so"  to  receive  on  board  a  return 
cargo,  and  the  freighters  had  covenanted  that  they  veould  find 
and  provide,  "  as  they  did  warrant  and  assure  to  the  ship-- 
owners," a  full  return  cargo;  it  was  held  that  the  freighters 
were  liable  on  this  covenant,  for  not  having  furnished  a  return 
cargo,  although  the  delivery  of  the  outward  cargo  was  prevented 
by  its  seizure,  without  any  default  of  the  shipowners,  at  the  out- 
ward port  where  it  ought  to  have  been  delivered  by  persons 
exercising  the  authority  of  Government  there  (5). 

Where  the  shipowners  covenanted  to  proceed  to  Ichaboe,  one 
of  the  Guano  Islands,  and  there  "  to  load  a  full  and  complete 
cargo  of  guano,"  it  was  held  to  be  no  excuse  for  the  non-per- 
formance of  this  positive  contract  that  no  guano  was  to  be  found 
at  the  island  in  question  (t). 


The  remaining  incidents  which  belong  directly  to  the  sub- 
ject of  freight  are  its  recovery y  and  the  shipotoner's  lien  in  respect 
of  it. 


Recovery  of 

FREIGHT. 


Under  the  first  of  these  heads  we  shall  consider  the  parties 
liable  to  pay  fi-eight  under  the  usual  contracts,  and  the  ordinary 
remedies  for  its  recovery. 


General  rules 
as  to  party 
liable. 


In  order  to  render  a  person  liable  to  pay  fi'eight,  there  must 
be  an  express  or  implied  contract  for  its  payment  between  him 
and  the  shipowner  (m).  This  proposition  appears  to  be  self- 
evident,  but  it  is  necessary  to  state  it,  because  diflSculties  have 
arisen  in  many  of  the  decided  cases  from  its  being  overlooked. 
There  is  nq  rule  of  law  that  in  this  or  that  case,  a  liability  arises 
to  pay  freight,  it  is  always  a  question  oifact  to  be  decided  upon 


(r)  Hurst  v.  Otborne,  18  C.  B.  144. 

(«)  Storer  v.  Oordm,  3  M.  &  S.  308; 
and  see  post^  Chap.  VI.,  Part  II.,  De- 
murrage. 

(0  HillM  ▼.  Sughrue,  15  M.  &  Yf, 
253.  The  charter-party  in  this  case 
provided  also  that  certain  disbursements 
were  to  be  returned  to  the  charterers 
"  in  tlie  event  of  any  unforeseen  cause 
preventing  the  completion  of  the  char- 


ter-party:" but  the  Court  held  that 
this  stipulation  could  not  be  construed 
to  mean  that  the  contract  by  charter- 
party  was  to  be  at  an  end  under  cir- 
cumstances such  as  those  which  had 
happened.  See  also  Pulkr  v.  Stan\forth^ 
11  East,  232. 

(tt)  See  the  judgment  of  Grose,  J.,  in 
Ward  V.  Feltont  1  East,  513. 
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the  particular  circumstances  of  each  case.  And  there  is  no 
doubt  that  several  contracts  may  exist  simultaneously  binding 
different  parties  to  pay  the  same  freight ;  for  instance,  the 
shipper  may  be  liable  on  his  express  contract  by  charter-party, 
or  on  the  implied  one  arising  from  the  shipment,  and  the  indorsee 
of  the  bill  of  lading  or  the  consignee,  receiving  the  goods  under 
the  bill  of  lading,  may,  at  the  same  time,  be  liable  on  an  implied 
contract  arising  from  such  receipt.  In  these  cases  there  is  no 
transfer  of  liability.  It  seems,  indeed,  to  have  been  at  one  time 
supposed  that  the  contract  was  ambulatory,  and  that  when  the 
goods  were  delivered  the  shipper  ceased  to  be  liable  because 
his  liability  was  transferred  to'  the  party  taking  the  goods,  but 
it  is  now  established  that  the  shipper  continues  liable  on  his 
original  contract,  and  that  the  person  receiving  the  goods  may 
be  liable  also,  upon  a  new  contract,  the  consideration  for  which 
is  the  delivery  of  the  goods  to  him  {x). 

As  a  general  rule,  the  indorsee  of  a  bill  of  lading  is  bound  by  Effect  of  re- 
its  terms  upon  receiving  the  cargo  under  it.     Thus,  where  by  „„ Jer*a  bm  of 
the  bills  of  lading  the  goods  were  to  be  delivered  to  certain  per-  ladiug. 
sons  or  their  assigns,  "  he  or  they  paying  freight  for  the  same," 
it  was  held  that  the  demanding  and  receiving  of  these  goods 
from  the  master  by  a  purchaser  and  assignee  of  the  bill  of  lading 
was  evidence  of  a  new  contract  by  him  to  pay  the  freight,  as  the 
ultimate  appointee  of  the  shippers  for  the  purpose  of  delivery  (y ). 
So,  where  goods  were  shipped  in  a  chartered  vessel  under  bills 
of  lading,  which  made  them  deliverable  to  the  shipper's  order, 

{x)  See  Christy  v.  Row,  1  Taunt  300  ;  the  property  in  the  goods  has  passed  by 

Sliepard  V.  De  Bernales^  13  East,  565 ;  tlie  consignment  or  indorsement  in  the 

Sanders  v.  Fanzeller,  4  Q.  B.  288  ;  Kemp  same  position  as  if  the  contract  con- 

V.  Clark,  12  Q.  B.  647.    There  is  no  tained  in  the  bill  of  lading  had  been 

doubt  that  where  a  cargo  is  received  made  with  themselves,  expressly  enacts 

under  a  bill  of  lading,  that,  although  that  nothing  in  the  act  contained  shall 

not  necessarily  raising  a  contract  in  prejudice  or  affect  any  right  to  claim 

law,  is  evidence  from  which  a  jury  may  freight  against  the  original  shipper  or 

infer  a  contract  to  pay  freight,  in  con-  owner,  or  any  liability  of  the  consignees 

■ideration  of  the  captain  giving  up  his  or  indorsees  in  consequence  qf  their  being 

lien  on  the  goods,  per  Parke,  B.,  Young  such,  or  of  their  receipt  of  the  goods,  by 

T.  MotUer,  5  £.  &  B.  760.     In  Drew  v.  reason  or  in  consequence  qf  the  consign- 

Bird,   M.  &   M.  156,  it  was  ruled  at  ment  or  indorsement. 
Nisi    Prius,   that    where   there  is  no  {y)  Cocky.  TVi^/or,  13  East,399;  see 

charter-party  the  shipper  is  not  liable  also  Roberts    v.  Holt,  2    Show.   443 ; 

to  pay  freight  if  the  bills  of  lading  state  Stindt  v.  Roberts,  5  D.  &  L.  460  ;   S.  C. 

that  it  is  to  be  paid  by  the  consignee  or  17  L.  J.,  Q.  B.  166,  and  the  observa- 

assigns ;  but  this  case  is  not  law.    See  tions  on  this  case  by  Parke,  B.,  in 

per  Parke,  B.,  in  Sanders  v.  Fameller,  Young  v.  Moeller,  ubi  supra ;  Artaza  v. 

nW  supra.    The  18  &  19  Vict.  c.  Ill,  s.  Smallpiece,  I  Esp.  23,  is  apparently  not 

2.  which  places  consignees  named  in  law. 
bills  of  Uaing,  and  indorsees  to  whom 
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or  his  assigns,  "  he  or  they  paying  freight  according  to  the  terraa 
of  the  charter-party,"  and  the  goods  were  landed  at  the  West 
India  Dock,  and  the  bills  of  lading  were  afterwards  indorsed  by 
the  then  holder  to  the  defendants,  as  his  brokers,  who  received 
the  goods  under  them,  and  sold  them,  accounting  to  their  prin- 
cipal for  the  proceeds,  it  was  held  that  they  were  liable  for  the 
freight,  although  they  had  paid  over  the  proceeds  before  it  was 
demanded  of  them  (z).  But  where  the  goods  were  not  con- 
signed to  the  defendant,  although  it  had  been  intended  at  one 
time  that  this  should  be  done,  but  to  a  third  person,  to  whose 
order  the  bills  of  lading  were  made,  and  one  of  these  bills,  not 
however  indorsed  to  the  defendant,  was  sent  to  him  in  a  letter, 
advising  him  of  the  consignment,  and  requesting  him,  in  case  the 
consignee  should  not  have  arrived  at  the  port  of  discharge,  to  do 
the  best  that  he  could  for  the  shippers ;  upon  which  the  defend- 
ant, acting  as  agent  for  the  consignee  in  his  absence,  caused  the 
goods  which  were  damaged  to  be  landed  at  the  King's  ware- 
house, in  compliance  with  the  requisitions  of  an  act  of  Parlia- 
ment, and  entered  them  at  the  Custom  House  in  his  own  name 
to  prevent  their  seizure;  it  was  held  that  this  was  not  an 
acceptance  from  which  a  contract  to  pay  the  freight  could  be 
implied  (a).  So,  where  the  bills  of  lading  made  the  cargo  de- 
liverable to  the  consignees  or  their  assigns,  "  he  or  they  paying 
freight  for  the  same,"  and  they  indorsed  them  to  the  defendants, 
their  brokers,  who  were  largely  in  advance  to  them,  and  the 
defendants  entered  the  goods  at  the  Custom  House  in  their  own 
names,  but  landed  them  at  the  docks  in  the  names  of  the  con- 
signees, and  afterwards  obtained  possession  of  the  goods,  not 
under  the  bills,  but  under  a  delivery  order  from  the  consignees 
for  that  purpose,  it  was  held  that  these  iacts  alone  did  not  raise 
any  implied  promise  by  the  defendants  to  pay  the  freight.  As 
it  appeared,  however,  that  the  defendants  had  on  former  occa- 
sions obtained  the  delivery  of  other  goods  under  similar  orders 
from  the  same  consignees,  and  had  always  paid  the  freight,  the 
Court  said  that  the  jury  was  justified  in  implying  from  this  fact 
a  liability  on  their  part  (b).     Where,  by  a  charter-party  under 

(«)  Bell  V.  Kymer,  5  Taunt  477  ;  and  the  bill  of  lading  is  for  delivery  to  the 

see  Pindar  v.  Wilks,  ib.  612,  and  Dougal  consignees,  omitting  the  words  '*or  their 

V.   Kemble,  3   Bing.   383.    Where  the  assigns."     See  RenUria  v.  Ruding,  M. 

facts  are  sufficient  to  raise  an  implied  &  M.  511. 

promise  to  pay  freight  on  receipt  of  the  (a)   Ward  v.  FeltoH^  1  East,  506* 

goods,  it  appears  to  be  immaterial  that  (b)  Wilson  ▼.  Kymer,  1  M.  &  S.  157. 
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seal,  a  ship  was  chartered  on  a  voyage  out  and  home  for  a  speci- 
fied time  at  a  certain  rate  of  payment  on  the  homeward  cargo, 
in  full  for  the  hire  of  the  ship,  to  be  paid  partly  in  advance,  and 
partly  by  bills  to  be  given  on  the  return  of  the  ship,  and  the  bills 
of  lading  stated  that  the  goods  were  to  be  delivered  to  a  con- 
signee named  in  them,  or  his  assigns,  "  he  or  they  paying  freight 
as  per  charter-party,"  and  one  of  the  bills  was  indorsed  for  a 
valuable  consideration  to  the  defendants,  to  whose  order  the 
goods  were  delivered,  after  they  had  been  transferred  in  the 
books  of  the  Dock  Company,  and  entered  at  the  Custom  House, 
and  landed,  and  warehoused  in  their  names,  the  Court  held, 
upon  a  case  stated  for  their  opinion,  that  they  were  not  liable 
to  pay  the  freight  (c). 

And  upon  the  same  principle  where  a  consignee,  not  the 
owner  of  the  goods,  received  them  under  a  bill  of  lading,  by 
which  they  were  to  be  delivered  to  him  or  his  assigns,  "  paying 
freight  for  the  same,  with  primage  and  average  accustomed," 
but  which  did  not  mention  general  average,  the  Court  refused  to 
imply  any  promise  by  him  to  pay  general  average,  which  is 
usually  a  charge  on  the  owner  of  the  goods ;  even  although  the 
defendant  had  notice  before  he  received  the  goods  that  they  had 
become  subject  to  it  (d). 

Where  a  cai^o  was  accepted  by  the  indorsee  of  a  bill  of  lading 
under  which  the  goods  are  deliverable  to  order,  "  against  pay- 
ment of  the  agreed  freight  and  other  conditions  as  per  charter- 
party,"  it  was  held  that  these  were  circumstances  from  which 
the  jury  might  imply  a  contract  on  his  part  to  pay  the  demur- 
rage stipulated  for  in  the  charter-party,  notwithstanding  his 
refusal  at  the  time  of  receiving  the  goods  to  pay  the  demur- 
rage (e).  It  must  be  observed,  however,  that  the  words  used 
in  the  bill  of  lading  in  this  case  were  peculiar,  and  that  the 
demurrage  accrued  from  the  delay  of  the  holder  of  the  bill  of 
lading  himself,  at  the  port  of  discharge ;  and  in  a  later  case  it 
was  held,  that  the  consignee  of  a  bill  of  lading  which  makes  the 
goods  deliverable  to  him  or  assigns,  "  paying  freight  for  the  said 

It  it  observable  that  in  this  case  the  some  degree  upon  the  ground  that  there 

whole  ship  was  let  to  the  consip^nees  by  was  a  remedy  for    the    same    freight 

the  charter-party,  and  the  shipowners  aprainst  the  charterer ;  but  it  appears  to 

had  proved  against  them  on  their  bank-  be  clear  now  that  this  is  not  material, 

niptcy  Cor  freight  under  the  charter-  See  ante^  p.  253. 

party.  {d)  Scaife  v.  Tohin,  3  B.  &  Ad.  523. 

(c)  Moorsom  v.  Kymer,  2  M.  &  S.  803.  (e)   Wegener  v.  Smith,  15  C.  B.  285. 

This  case  seems  to  have  been  decided  in 
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goods  as  per  charter-party,"  does  not  by  taking  the  goods  at  the 
destination  make  himself  liable  to  pay  demurrage  in  the  port  of 
loading,  according  to  the  rate  stipulated  in  the  charter-party, 
although  there  be  an  express  stipulation  for  a  lien  on  the  goods 
for  such  demurrage  (/)• 

And  where  a  bill  of  lading  expressed  that  the  goods  were 
deliverable  to  order  or  assigns,  "  he  or  they  paying  freight  for 
the  said  goods,  five-eighths  of  a  penny  sterling  per  pound,  with 
five  per  cent,  primage  and  average  accustomed,"  and  by  the 
usual  custom  at  the  port  of  delivery  three  months'  interest  or 
discount  was  deducted  firom  freights  payable  under  bills  of 
lading,  on  goods  such  as  those  in  question,  it  was  held  that 
the  assignee  of  the  bill  of  lading  who  had  received  the  goods 
was  only  liable  to  pay  the  freight,  less  the  discount,  and  that 
the  custom  was  binding,  and  did  not  contradict  the  bill  of 
lading  {g). 

Where  goods  were  shipped  by  merchants  at  Bombay,  and  by 
the  bills  of  lading  were  to  be  delivered  "  unto  order,  or  to  his  or 
their  assigns  on  paying  freight  for  the  said  goods,"  and  the  bills 
were  indorsed  and  forwarded  to  the  defendants  in  London,  who 
indorsed  them  in  blank  to  their  factors,  who  received  the  goods 
under  the  bills  but  without  paying  the  freight,  and  were  debited 
with  the  amount  by  the  shipowner,  who  did  not  know  that  they 
were  only  agents,  and  afterwards  they  became  bankrupt,  upon 
which  the  defendants  obtained  the  goods  from  them ;  it  was  held, 
that  there  was  no  implied  contract  by  the  defendants  to  pay 
freight  to  the  shipowner,  although  the  bills  of  lading  had  been 
indorsed  without  consideration  to  the  factors  as  agents  only  for 
the  defendants,  and  the  goods,  at  the  time  of  the  delivery  to  the 
factors,  were  the  property  of  the  defendants ;  for  it  was  con- 
sidered, that  as  the  agents  were  the  only  actual  indorsees  and 
holders  of  the  bills,  and  the  shipowner  did  not  require  payment 
before  the  delivery  of  the  goods,  he  must  be  taken  to  have  given 
credit  to  them  alone,  and  that  there  was  nothing  to  show  that 
the  defendants  had  given  any  authority  to  their  agents  to  pledge 
their  credit  for  the  fireight.  To  the  objection  that  it  would  be 
unjust  that  the  defendants  should  receive  their  goods  without 

(/)  Smith  V,  Sieveking,  4  E.  fir  B.  945 ;  Exchequer  Chamber,  reversing  the  dc- 

5  E.  &  B.  589.  cisioD  of  the  Court  of  Queen's  Bench  ; 

(g)  Broume  v.  Byrn«,  3  E.  &  B.  703 ;  see  5  E.  fir  B.  7. 
Moeller  v.  Young,  5  E.  &  B.  755,  in  the 
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paying  any  freight,  the  Court  answered  that  it  was  the  volun- 
tary act  of  the  shipowner  to  give  credit  to  the  factors,  and  that 
if  be  was  indebted  to  them  to  the  amount  of  the  freight,  the 
freight  would  be  set  off  against  the  debt,  and  then  that  the 
assignees  of  the  bankrupt  factors  might  recover  the  full  amount 
of  the  freight  against  the  defendants,  subject  to  any  cross  de- 
mand (A).  So,  no  promise  to  pay  freight  will  be  implied  when, 
on  the  face  of  the  bill  of  lading,  the  person  who  receives  the 
goods  is  merely  agent  for  the  consignees ;  as  where  the  goods 
were  deliverable  to  "A.  B.  (the  defendant)  for  the  London  Gas 
Company,  he  or  they  paying  freight;"  the  promise  to  be  in- 
ferrU  from  the  receipt  of  goods  under  such  a  bill  of  lading 
being,  prim&  facie,  a  promise  as  agent  only  to  pay  the  freight  on 
icconnt  of  the  company  (i).  And  from  the  fact  of  the  receipt  of 
goods  under  a  bill  of  lading  which  makes  them  deliverable  on 
payment  of  freight  as  per  charter-party,  no  contract  can  be  im- 
pKed  on  the  part  of  the  assignee  of  the  bill  of  lading  to  unload 
the  vessel  in  a  reasonable  time,  though  the  charter  provide  for 
ptyment  of  demurrage  after  a  certain  number  of  lay  days  {k). 

In  all  these  cases,  whether  the  bills  of  lading  refer  to  a  char- 
ier-party or  not,  no  contract  is  implied  by  law  from  the  facts. 
There  is  no  such  implication  even  where  a  bill  of  ladmg  specifies 
Aat  the  goods  are  to  be  delivered  by  the  shipowner  to  the  con- 
signee or  his  assigns,  he  or  they  paying  a  certain  specified  sum 
for  freight,  without  any  reference  to  a  charter-party,  and  an 
indorsee  receives  the  goods  by  virtue  of  that  bill,  although 
there  is  evidence  in  these  cases  to  warrant  a  jury  in  finding 
such  a  contract,  and  it  has  been  so  much  the  practice  for  the 
indorsee  of  such  a  bill  of  lading  to  pay  the  specified  freight  if  he 
accept  the  goods  under  it,  that  there  is  little  or  no  doubt  that  a 
jary  would,  on  such  a  question,  find  in  favour  of  the  shipowner, 
if  the  indorsee  received  the  goods  without  a  disclaimer  of  his 
liability.  But  there  is  no  authority  for  saying  that,  under  such 
circumstances,  there  is  a  contract  raised  by  law  to  pay  the  freight 
which  another,  namely,  the  consignor,  has  contracted  with  the 
shipowner  to  pay.  And  it  is  clear  that  the  contract  does  not 
(except  in  cases  in  which  the  18  &  19  Vict.  c.  Ill,  is  applicable) 
nin  with  the  property  in  the  goods.     If  there  is  any  liability  in 

(A)  Tobitt  V.  Craufford,  5  M.  &  W.      case  in  Story  on  Agency,  p.  8^8,  note 
tt5 ;  in  C.  S.  9  M.  &  W.  716.  (3),  3rd  ed. 

(l)  Amot  ▼.  Temperley,  8  M.  &  W.  {k)  Young  v.  Moeller,6  E.  ft  B.  755. 

798 ;  mnd  tee  the  observations  on  this 
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the  indorsee  of  the  bill  of  lading,  by  reason  of  the  receipt  of  the 
cargo  under  it,  it  is  on  a  new  original  contract,  the  consideration 
for  which  is  the  delivery  of  the  goods  to  him(Z).  Where  there 
is  no  bill  of  lading  the  consignee  is  not  usually  liable,  but 
prior  payments  of  freight  by  him  on  former  occasions  of  a 
similar  kind  are  reasonable  evidence,  even  in  this  case,  to  show 
that  on  the  receipt  of  the  goods  he  contracts  to  pay  the 
freight  (m). 


Effect  on  re- 
medy against 
shipper  of 
taking  a  bill 
from  the  con- 
signee. 


It  is  now  well  settled  that  the  usual  clause  in  bills  of  lading 
engaging  the  master  to  deliver  the  goods  to  the  consignees  or 
assignees,  "  he  or  they  paying  freight,"  is  introduced  for  the 
benefit  of  the  master  only,  and  does  not  cast  upon  him  the  duty 
of  obtaining  at  his  peril  the  freight  from  the  consignees  at  the 
time  of  the  delivery.  The  consignor  still  remains  liable  for  the 
freight  on  his  express  contract  in  the  charter-party,  or  on  bis 
implied  undertaking  arising  from  the  shipment,  although  the  * 
goods  have  been  delivered  to  the  consignee  vnthout  obtaining 
the  freight,  unless  there  has  been  what  amounts  in  substance  to 
payment  by  the  consignee.  Thus,  where  cash  has  been  offered, 
but  the  master  has  elected  to  take  from  the  consignee  a  bill  of 
exchange  which  is  afterwards  dishonoured,  the  remedy  against 
the  consignor  is  lost  (n).  The  mere  taking  of  a  bill  from  the 
consignee,  however,  does  not  affect  the  remedy  against  the  con- 
signor, unless  there  has  been  an  option  to  take  either  a  bill  or 
cash,  and  the  master  has,  for  his  convenience,  preferred  the 
former  (o). 


Lien  for 

FREIGHT. 


We  will  conclude  this  portion  of  the  Chapter  by  considering 
the  shipowner's  lien  for  freight, — a  right  which  exists  without 
any  express  stipulation,  but  which  has  a  material  bearing  on  the 
contract  of  affreightment. 

The  shipowner  has,  independently  of  contract,  a  lien  on  the 


(/)  See  for  these  positions  the  judg- 
ment of  Tindal,  C.  J.,  in  Sanders  v. 
Vanzeller,  4  Q.  B.  295,  Zwilchenbart  ▼. 
Henderson,  9  Exch.  722,  and  the  cases 
cited  ante,  p.  263,  note  (x). 

(m)  Coleman  v.  Lambert,  5  M.  &  W. 
602. 

(n)  Tapley  v.  Martens,  8  T.  R.  451 ; 
Christy  ▼.  Row,  1  Taunt.  800 ;  Shepard 
▼.  De  BemaUs,  13  East,  565 ;  Dommett 
V.  Bedford,  5  B.  &  Ad.  521 ;  Tobin  v. 


Crawford,  5  M.  &  W.  285;  9  M.  &  W. 
716. 

(o)  Marsh  y,  Pedder,  4  Camp.  257. 
In  Strong  v.  Hart,  6  B.  &  C.  160,  there 
was  no  evidence  that  cash  had  been 
tendered,  yet  it  was  held  that  the  jury 
was  properly  directed,  that  the  con- 
signor was  discharged  if  the  master 
took  the  bill  voluntarily  and  for  his  own 
convenience.  See  also  Anderson  v.  HU- 
Iks,  12C.B.  499. 
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gpods  actually  carried  for  the  freight  due  in  respect  of  them  (p). 
He  has  also  a  lien  on  the  cargo  for  any  sum  which  by  the  char- 
ter-party is  to  be  paid  for  the  hire  of  the  ship,  although  it  may 
have  no  relation  to  the  quantity  of  goods  actually  carried,  but  is 
calculated  only  on  the  tonnage  of  the  vessel  {q)»  He  has,  how- 
ever, no  hen  either  at  law  or  in  equity,  in  respect  of  breaches  of 
covenants  in  the  charter-party  other  than  those  relating  to  the 
payment  of  freight  for  goods  actually  carried  (r).  No  hen,  there- 
fore, exists,  in  the  absence  of  express  stipulation,  for  dead 
freight,  demurrage  (s),  wharfage  (0,  or  port  charges  (u). 

The  general  rule  is  as  stated  above,  but  it  often  happens  that 
the  effect  of  the  particular  contract  of  carriage  which  the  parties 
have  entered  into  is  to  deprive  the  owners  of  this  right,  owing 
to  the  terms  of  the  contract  being  inconsistent  with  it.  Ques- 
tions of  considerable  nicety  have  arisen  on  these  points. 

Thus,  there  is  usually  no  lien  for  freight  which  has  not  become  Loss  of  lien 
due  at  the  time  when  the  goods  are  to  be  delivered.     It  was  p^fcular** 
therefore  held  that  no  question  of  lien  could  arise  where  the  contracts. 
contract  made  between  the  shipper  of  the  goods  and  the  ship- 
owner was  that  a  gross  sum  for  the  use  of  the  ship  was  to  be 
paid  within  a  certain  period  after  she  had  cleared  from  the 
Custom  House,  and  the  shipp^  had  insisted  (there  being  nothing 
in  the  charter-party  to  prevent  him)  on  taking  out  the  cargo  be- 
fore the  ship  sailed  (x).    And  where  by  a  charter-party  the  ship 
was  to  deUver  her  cargo  "  on  being  paid  freight"  at  a  certain 
rate,  but  by  a  subsequent  clause  it  was  agreed  that  the  freight 
was  to  be  paid  "  on  unloading  and  right  delivery  of  the  cargo, 
m  cash,  two  months  after  the  vessel's  inward  report,"  it  was 
held,  that  taking  these  stipulations  together,  the  intention  was 
that  the  freight  was  not  to  be  paid  until  two  months  aft;er  the 

(p)  It  has  been  held  that  there  is  a  (u)  Faith  ▼.  East  India  Company f  ubi 

lien  on  every  part  of  the  merchandize  supra, 

belonging  to  the  same  person,  and  under  (x)  Thompson  y.  Small,  1  C.  B.  328. 

the  same  consignment,  for  the  freight  of  A  person  who  has  shipped  goods  on  a 

the  whole.     Sodergreen  v.  Flight,  cited  general  ship  cannot,  however,  demand 

6  East.  622.  them  back  at  pleasure  without  payment 

(f )  Caampian  ▼.  ColviUe,  Z  B.  N.  C.  of  freight ;    although,  by  the  usage  of 

17  ;  Neish  ▼.  Graham,  8  E.  &  B.  605.  trade,  the  merchant  may  under  ordinary 

(r)  Birley  v.  Gladstone,  3  M.  &   S.  circumstances    re-demand    the    goods 

205 ;  Gladstone  v.  Birley,  2  Mer.  401 ;  a    reasonable    time    before    the    ship 

Faith  V.  East  India  Company,  4  B.  &  A.  sails,  on  paying  the  freight  which  would 

630.  become    due,    and    indemnifying    the 

(«)  Phillips  ▼.  Rodie,  15  East,  547.  master  against  the  consequences  of  any 

(/)  Bishop  ▼.  Warcy  3  Camp.  360.  bills  of  lading  signed  for  the  goods. 

See  Tindall  v.  Taylor,  4  E.  &  B.  219. 
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inward  report,  and  that  the  shipowner  had  therefore  no  lien  (y). 
So  where  the  freight  is  payable  by  the  bill  of  lading  according 
to  the  charter-party,  and  the  charter-party  fixes  a  certain  period 
after  the  delivery  of  the  goods  for  the  payment,  there  is  no 
lien  (z).  Where  good  and  approved  bills  were  to  be  given  in 
payment  of  the  freight,  and  the  shipowner  took  a  bill  in  pay- 
ment, and  although  he  objected  to  it  at  the  time,  he  afterwards 
negotiated  it,  he  was  held  to  have  relinquished  his  lien  (a).  Bat 
where  a  tonnage  freight  was  payable  partly  during  the  voyage, 
and  the  remainder  by  bills  at  two  and  four  months  from  the 
day  on  which  the  ship  should  arrive  in  the  Thames  on  her 
return,  and  there  was  a  provision  in  the  charter-party  that  the 
ship  should  after  her  arrival  take  her  regular  turn  for  delivery 
in  the  Docks,  the  Court  held  that  the  intention  of  the  parties 
obviously  was  that  the  bills  should  be  deUvered  before  the 
cargo,  and  that  as  they  had  never  been  delivered,  the  lien  still 
existed  (b). 

As  possession  is  necessary  to  a  lien,  it  follows  that  where  the 
owner  absolutely  demises  the  ship,  and  thus  parts  with  the 
possession  of  her,  and  of  her  cargo,  he  can  have  no  lien  for  her 
earnings.  On  this  account  it  often  becomes  material  to  consider 
the  construction  of  the  charter-party ;  and  the  real  question  in 
these  cases  always  is,  whether  it  #as  the  intention  of  the  parties 
that  the  owner  should  part  with  the  control  over  the  ship  for  a  given 
time,  or  whether  the  contract  was  the  ordinary  one  under  which  the 
constructive  possession  of  the  ship  is  preserved  ?  In  each  case 
the  whole  conti*act  contained  in  the  charter-party  must  be  taken 
together  (c),  and  the  result  will  depend  upon  the  particular  ex- 
pressions used.  It  appears  now,  however,  to  be  necessary,  that 
strong  and  distinct  terms  should  be  used  before  the  Courts  will 
put  a  construction  upon  the  agreement  which  will  deprive  the 
shipowner  of  his  lien.  In  the  earlier  cases,  the  use  of  express 
terms  of  demise  was  held  to  afford  a  nearly  decisive  criterion  of 

(y)  AJsager  ▼.  St,  KaOierine's  Dock      bill  of  lading  will  amount  to  a  waiver 
Company^  14  M.  &  W.  794.  of  the  lien  as  againet  the  consignee,  see 

(«)  Admitted  in  Lucas  v.  NorkelU,  4       Giikison  v.  Middleton,  2  C.  B.,  N.  S.  1S4; 
Bing.  729 ;  see  as  to  the  analogous  case       NeUh  v.  Graham,  8  E.  &  B.  505. 
of  a  shipwright  who  has  worked  on  (c)  ^IwirM  v.  TAom/on,  7  Taunt.  627 ; 

credit,  ante,  p.  64.  Newberru  v.  Coivin,  7  Bing.  190;  S.  C 

(a)  HomcastU  v.  Farrcm,  3  B.  &  Aid.       1  01.  &  F.  283 ;  Belcher  v.  Capper,  4  M. 
497.  _         _  &  Gr.  502 ;  /)Mnv./ro^^,  10  Bing.  345; 

see  also  po«/,  Chap.  VI.,  Part  II.,  Stop- 
page IN  Transitu. 


(6)  Campion  v.  Ccz/vin,  3  B.  N.  C.  17. 
As  to  what  terms  introduced  into  the 
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the  intentioii  to  part  with  the  possession  of  the  ship(c{).  But 
in  some  of  the  later  eases  the  owner's  lien  has  been  supported, 
notwithstanding  the  existence  of  such  expressions,  where  in  the 
other  parts  of  the  contract  language  inconsistent  with  that  in- 
tention was  found.  Such,  for  instance,  as  stipulations  showing 
that  the  payment  of  the  hire  was  to  be  either  precedent  to,  or 
concomitant  with,  the  delivery  of  the  goods  {e) ;  or  providing 
expressly  for  the*  preservation  of  the  lien  (/). 

The  mere  use,  therefore,  of  words  of  demise,  although  often 
material,  does  not  necessarily  show  that  the  intention  of  the 
owner  is  to  transfer  the  actual  possession  of  the  ship ;  and,  on 
the  other  hand,  the  charter-party  may  have  this  effect,  although 
no  words  of  demise  have  been  used  (g).  The  fact  of  the  owners 
appointing  the  master  does  not  afford  a  strong  presumption  that 
they  intend  to  retain  possession  of  the  vessel ;  for  it  is  an  almost 
invariable  usage  for  the  owners  themselves,  although  they  let 
oat  the  ship  upon  freight  to  a  Charterer,  to  appoint  the  captain 
and  crew ;  since  the  chartering  of  a  vessel  is  not  so  much  the 
chartering  of  the  hull,  as  of  a  ship  in  a  state  fit  for  the  purposes 
of  mercantile  adventure  (A).  Where  a  ship  was  chartered  to 
the  commission's  of  the  transport  service  on  behalf  of  the 
Crown,  the  owners  providing  the  master  and  crew,  but  the 
terms  of  the  charter-party  showed  that  the  whole  use  of  the 
ship  was  to  be  vested  in  the  Crown,  and  that  the  owners  were 
not  to  interfere  with  it,  it  was  held,  that,  looking  at  the  terms 
of  the  charter-party,  coupled  with  the  whole  nature  of  the 
service,  a  temporary  ownership  passed  to  the  Crown  (i). 

Where,  as  is  not  now  uncommon,  a  ship  is  chartered  at  a 
lump  sum,  and  it  is  intended  that  she  shall  be  put  up  by  the 
charterers  as  a  general  ship,  the  master  and  crew  being  iitill 

(d)  Seetbejod^entofTindal,  C.J.,  itanet  ▼.  JUen,  12  C.  B.  202,  and  the 
in  Belcher  v.  Capper,  4  M.  &  Gr.  641 ;      cases  cited,  post,  p.  263. 

HmtoH  V.  Bragg,  7  Taunt  14;  Saville  {g)  Newberry  v.  Colvin,  7  Bing.  190. 

?.  Ctmpion,  2  B.  &  A.  503.  (A)  See  the  judgment  in  Newberry  v. 

(e)  Birley  v.  Gladstone  3  M.  &  S.  205 ;       Colvin,  ubi  supra. 

TaU  r.  Meek,  8  Taunt  280 ;    Yates  v.  (i)  The  Trinity  House  v.  Clark,  4  M. 

Mrynell,  ib.  802 ;    Yates  v.  RaUsion,  ib,  &  S.  288.     See  further  as  to  what  terms 

293 :  Faith  v.  Eeut  India  Company,  4  B.  show  an  intention  to  part  with  the  pos- 

&  A.  630 ;  Christie  v.  Lewis,  2  B.  &  B.  session  of  the  ship,  Fletcher  v.  Braddick, 

410.  2  N.  R.  182;  Parish  v.  Crawford,  2  Str. 

(/)  SmaU  V.  Moates,  9  Bing.  574.    If  1251;   Vallejo  v.  Wheeler,  1  Cowp.  143  ; 

such  a  provision  is  inserted,  the  lien  is  Dean  v.  Hogg,  10  Bing.  351;  Reeve  y. 

preserved,  although  the  effect  of  the  Davis,  1  A.  &  E.  312 ;  Fenton  v.  DubUn 

contract  may  be  to  vest  the  possession  Steam  Packet  Company,  8  A.  &  £.  835 ; 

in  the  charterer.    &  C    See  al^o  Gled^  and  post,  Chap.  IX.,  CoLUSioN.     ' 
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employed  and  paid  by  the  owners,  and  the  charter-party  pro- 
vides that  the  master  shall  sign  bills  of  lading  at  such  rates  of 
freight  as  the  charterers  may  direct,  without  prejudice  to  the 
charter,  it  is  a  question  of  difficulty,  and  upon  which  some 
difference  of  opinion  has  prevailed,  whether  the  master  acts,  in 
signing  the  bills  of  lading,  as  the  agent  of  the  charterers  or  of 
the  owner.  According  to  the  view  taken  by  the  Court  of 
Queen's  Bench,  he  acts  on  these  occasions  as  the  agent  of  the 
charterers  (A).  But,  whether  this.be  so  or  not,  it  is  clear  that 
the  shipowner's  lien  against  the  charterers  for  the  charter  freight, 
and  against  indorsees  of  the  bills  of  lading  for  the  bill  of  lading 
freight,  is  not  taken  away  (/). 

The  lien  is  not  lost  by  the  forcible  removal  of  the  master 
after  a  capture  of  the  ship;  thus,  where  a  ship  was  captured 
and  the  master  was  taken  out,  and  afterwards  she  was  recap- 
tured, it  was  held  that  this  removal  from  possession  made  no 
difference,  and  that  the  shipowner  received  the  ship  on  her 
arrival  as  trustee  for  the  master,  and  consequently  that  bis  lien 
for  freight  still  existed  (m). 


To  what  goods 
it  extends. 


Where  a  sum,  regulated  by  the  tonnage  of  the  ship  was 
payable  by  the  charterer  for  her  use,  the  lien  was  considered 
not  to  be  confined  to  the  charterer's  goods,  but  to  extend  also 
over  goods  consigned  to  others  (w).  Where  goods  were  put  on 
board,  which  had  been  purchased  on  account  of  the  charterer, 
but  as  he  was  indebted  to  the  persons  who  shipped  them  they 
were  consigned  to  the  agents  of  the  shippers,  it  was  held,  that 
as  between  the  owner  of  the  ship  and  the  agents,  the  goods  must 
be  considered  as  the  goods  of  the  charterer,  and  Uable  to  his 
lien  for  the  freight  due  under  the  charter-party  (o). 


For  what 
amount  of 
freight  it  ex- 
ists. 


This  lien  exists  as  against  sub-freighters  to  the  extent  of  the 
freight  they  have  contracted  to  pay,  although  the  ship  be  em- 
ployed by  the  freighter  as  a  general  ship ;  but  where  the  bills  of 
lading  mention  a  less  rate  of  freight  than  the  charter-party 
the  owner  can  only  retain  the  goods,  as  against  the  sub-freighters, 


(k)  Marquand  v.  Banner,  6  E.  &  B. 
232;  and  the  judgment  in  Schuster  v. 
M'Kellar,  7  £.  &  B.  704.  See,  however, 
Gilkitm  V.  mddlet(nh  2  C.  B.,  N.  S.  134. 

(/)  See  the  cases  cited  in  the  last 


note. 


(m)  Ex  parte  Cheetman,  2  Eden,  181. 
(n)  Campion  v.  Colvin,  8  B.  N.  C.  17. 
(o)  Faith  V.  East  India  Qnmpanif,  4 
B.  &  A.  630. 
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who  have  no  notice  of  the  charter,  for  the  freight  named  in  their 
bills  of  lading  (p). 

Where,  however,  the  holders  of  the  bills  of  lading  of  part  of 
the  goods  were  only  the  correspondents  of  the  charterers,  under 
advance  against  the  goods,  and  were  not  in  the  position  of  bo7i& 
fide  indorsees  for  value  of  the  bills  of  lading,  and  the  charter 
provided  for  the  payment  of  a  lump  freight,  and  that  the  master 
might  sign  bills  of  lading  at  any  rate  of  freight  without  prejudice 
to  the  charter,  it  was  held  that  the  shipowners  had,  against  such 
indorsees,  a  lien  upon  the  goods  represented  by  the  bills  of 
lading  for  the  entire  lump  freight  {q). 


263 


It  is  to  be  observed,  finally,  that  the  statutes  which,  for  the  Preservation 
convenience  of  trade,  have  enabled  goods  to  be  landed  and  wareholwiDg 
placed  in  bonded  warehouses,  without  the  payment  of  customs  -A-cts. 
duty,  have  in  these  cases  expressly  reserved  the  shipowner's 
right  of  lien.     They  provide,  that  when  goods  are  so  landed 
they  shall  continue  liable  to  the  same  claims  for  freight  as  they 
were  subject  to  whilst  on  board,  and  the  proprietors  of  bonded 
warehouses  are  directed,  upon  due  notice  to  them,  to  detain 
goods  in  their  possession  until  the  freight  due  for  their  carriage 
has  been  paid,  or  until  a  deposit  has  been  made  by  the  owners 
or  consignees  of  the  goods  equal  in  amount  to  the  claim  made 
for  freight  (r). 


(p)  Fidth  V.  Ea$t  India  Company ,  4  B. 
ftA.6S0;  Afi<dke//y. J^a^tf,4Camp.298; 
PwU  V.  Birchf  2  Atk.  2&1 ;  fee  alio 
MiUimutm  v.  Begbit,  6  Bing.  190; 
ZwiUkenhart  v.  Henderton,  9  Ex.  722; 
Brown  ▼.  North,  8  Ex.  1 ;  Foster  ▼. 
CUhy,  3  IL  &  N.  705  i  GilkUon  y.  Mid- 
dkUm,  2  C.  B.,  N.  S.  134;  Neuh  v. 
Gtakttm,  8  E.  &  B.  505 ;  Shand  v.  San- 
ier»oii,4H.  &  N.  381.  As  to  the  con- 
•miction  put  by  the  Courts  upon  the 
expression  *'  that  the  captain  shall  sign 
bills  of  latfing  without  prejudice  to  the 
charter-party,"  see  the  last  cited  case, 


and  Kirchner  y.  Fenus,  $  Jur.,  N.  S.  395, 
Priyy  Council. 

(q)  Gledstanes  v.  Jllen,  12  C.  B.  202. 

(r)  8  &  9  Vict  c.  91,  s.  51 ;  3  &  4 
WiU.  4,  c.  57,  s.  47  ;  (J  Geo.  4,  c.  112, 
s.  45.  By  the  7  &  8  Vict  c.  31,  goods 
may  be  carried  inland  and  placed  in 
bonded  warehouses  at  Manchester,  sub- 
ject to  the  regulations  made  by  the 
Commissioners  of  Customs,  and  to  the 
same  conditions  as  those  under  which 
goods  were,  before  this  act,  placed  in 
other  bonded  warehouses. 
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Demurrage.  DEMURRAGE  is  the  sum  which  is  fixed  by  the  contract  of 
carriage  as  a  remuneration  to  the  shipowner  for  the  detention  of 
the  ship  beyond  the  number  of  days  allowed  for  loading  or 
unloading.  The  amount  is  usually  calculated  at  so  much  per 
day ;  and  the  number  of  days  during  which  the  ship  may  be 
detained  on  demurrage  is  also  generally  limited  by  the  con- 
tract (a).    When  the  ship  is  detained  by  the  freighter  beyond 


(a)  1  Beawes  Lex  Merc.  197 ;  Smith  Merc  Law,  271. 
sometimes  called  demurrage.  . 


The  delay  itself  is  also 
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tbe  days  of  demurrage,  a  claim  of  the  same  nature  arises  for 
damages  for  the  subsequent  detention,  and  the  rate  which  is 
agreed  upon  for  the  demurrage  becomes  prima  facief  but  not 
aecQ^^ariiyy  the  measure  of  this  compensation  {b). 

The  contract  for  demurrage  is  to  be  construed  like  any  other  ConstructioB 
mercantile  c<mtract,  and  the  parties  may  introduce  into  it  special  ^  ^°"  ^ 
stipulations.     The  following  general  rules,  however,  are  applic- 
able where  they  are  not  interfered  with  by  the  special  terms  of 
the  contract. 

Demurr^e  ceases  on  the  day  of  sailing  from  the  port  of  General  mlcf 
loading;  and  if  the  ship  afterwards  puts  back,  owing  to  contrary  "gnt.*^  ^^' 
winds,  and  is  detained  in  port  by  frost  or  bad  weather,  the 
freighter  is  not  liable  (c).     Nor  is  he  liable  if  the  ship,  after  she 
is  loaded^  is  detained  by  frost,  or  by  any  act  of  the  shipowner ;      / 
but  he  is  Hable  for  any  detention  for  the  purpose  of  loading,     / 
although  the  loading  may  liave  been  rendered  impossible  by  the   / 
atate  of  the  weather  {d).    Where  the  ship  is  to  be  unloaded  in 
the  usual  and  customary  time  (and  if  no  particular  time  is  men* 
tioiied  this  is  the  contract  which  the  law  implies),  the  freighter 
JB  not  liable  to  pay  for  a  detention  caused  merely  by  the  crowded 
state  of  the  docks  (e).   Where,  however,  the  freighters  are  bound 
by  the  charter-party  to  load  a  cargo  in  the  customary  manner, 
no  time  being  mentioned,  this  means  that  they  will  load  accord* 
ing  to  the  usage'  of  the  port,  and  within  a  reasonable  time,  with- 
out refeirence  to  unforeseen  casualties ;   and  if  the  loading  is 
delayed  beyond  a  reasonable  time,  the  freighters  are  not  excused  I 
by  reason  of  the  delay  having  arisen  from  difficulties  over 
which  they  have  no  control  (/).  And  where  the  parties  enter  into  A 
a  positive  contract  that  the  goods  shall  be  taken  out  of  the  ship! j 
within  a  certain  number  of  days  from  her  arrival,  this  contract  y 
must  be  construed  strictly,  and  demurrage  becomes  payable  for  h 

(^)  Randall  t.  Lynch,  12  East,  179 ;  474. 

Moorson  v.  Bell,  2  Camp.  616.    The  (d)  Barrett  ▼.  Button,  4  Camp.  ZSS  \  ^=. 

declaration  must  be  specud  if  the  claim  Pringle  v.  MMett,  6  M.  &  W.  80 ;  IW- 

iifor  damages  for  the  subsequent  de-  nell  v    Thomas,  6  Bing.  188;  and  see 

tendon.    Horn  v.  Bentutan,  9  C.  &  P.  ante,  p.  214. 

709.    See  as  to  demurrage  when  the  (e)  Rodger t  y.  Forrester*,  2  Camp« 

delivery  of  the  outward  cargo  is  pre-  483 ;  Burmester  v.  Hodgton,  ib,  488. 

Tented,  and  the  ship  returns  with  it  to  (/)  Jdams  v.  The  Royal  Mail  Steam 

the  port  of  loading,  Christy  v.  Row,  1  Packet  Company,  5  C.  B.,  N.  S.  492 ; 

Taunt.  300.  and  see  Harris  t.  Dreesman,  2S  Law  J^ 

(c)  Jamieson  v.  Laurie,  6  Bro.  Pari  C.  Excb.  210. 
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Delajrs  caused 


&C. 


any  delay  beyond  the  period  fixed  upon,  which  is  not  owing  to 
the  default  of  the  shipowner;  even  although  it  may  be  caused 
by  an  accident  or  impediment  over  which  the  freighter  has  no 
control;  as,  for  instance,  by  the  necessity  for  the  removal  of 
cumbeT""  di  superincumbent  goods  (^),  bjjthe^iwvded^tat^^  docks  (A), 
or  by  custom  house  or  government  restraints  or  regulations  («) ; 
and  this  has  been  held  to  be  so  even  although  no  notice  of  the 
ship's  arrival  has  been  given  to  the  consignees,  or  to  the  in- 
dorsees of  the  bill  of  lading  (A).  For,  although  this  rule  may 
appear  to  operate  harshly  as  against  the  consignees,  they  might 
have  protected  themselves  by  express  stipulation.  Where  the 
delay  in  unloading  is  occasioned  by  an  improper  interruption  by 
the  shipowner,  the  above  rule  does  not  apply,  since  in  such  a 
case  the  detention  is  the  act  of  the  owner  and  not  of  the 
freighter ;  but  it  is  not  every  interference,  for  however  short  a 
time,  that  vrill  put  an  end  to  the  obligation  of  the  charterer  (/). 


Mode  of  com- 
puting days. 


It  has  been  held,  that  in  computing  the  number  of  lay  days 
Sundays  are  to  be  included,  unless  working  days  are  expressly 
mentioned,  or  there  be  any  custom  to  the  contrary  (m).  In  one 
case  a  jury  was  satisfied  that  such  a  custom  existed  in  Lon- 
don (n).  The  days  of  demurrage  are  to  be  reckoned,  not  from 
the  arrival  in  port,  but  from  the  arrival  at  the  ordinary  place  of 
discharge,  according  to  the  usage  of  the  port(o).  This  does 
not,  however,  mean  the  actual  place  of  unloading,  for  the  days 
begin  to  run  if  the  ship  is  in  the  dock  where  the  discharge  is  to 
take  place,  although,  owing  to  the  crowded  state  of  the  dock. 


(g)  Harmon  ▼.  Gandolpkif  Holt, 
N.  P.  C.  35  ;  Leer  v.  Yates,  3  Taunt. 
887  ;  Taylor  v.  Clay,  9  Q.  B.  718 ;  and 
Bee  the  Judgment  of  Parke,  B.,  in  Kell 
V.  Anderson,  10  M.  &  W.  502 ;  and  the 
judgments  in  the  Exchequer  Chamber 
in  Ericksen  v.  Barkworth,  3  H.  &  N.  894. 
See  the  same  case  in  the  Court  below,  ib, 
601.  It  is  apprehended  that  the  rule  laid 
down  in  the  text  is  the  true  one,  and 
that  the  cases  cited  above  are  correctly 
decided,  although  Lord  Tenterden,  in 
Dobson  V.  Droop,  4  C.  &  P.  112,  ruled 
differently.  It  appears  to  be  in  all 
cases  a  question  of  construction  of  the 
contract  as  appearing  on  the  charter- 

1>arty  and  bill  of  lading.  Possibly  in  the 
ast-mentioned  case  (as  in  Rogers  v. 
Hunter,  2  C.  &  P.  601),  the  word  "de- 
tention" may  have  been  used;   from 


which  it  may  have  been  inferred  that 
demurrage  was  to  be  payable  only  so 
long  as  the  ship  was  wilfully  detained 
by  the  freighter.  The  insertion  of  a  few 
words  in  the  charter-party  or  biU  of 
lading  would  get  rid  of  all  difficulty  in 
this  respect  ^ 

(A)  Randall  v.  Lynch,  2  Camp.  852.     ^ 

(t)  Blight  v.  Page,  3  B.  &  P.  295, 
note  (a) ;  Bestey  v.  Evans,  4  Camp.  131 ; 
Hill  v.  Idle,  ib.  827. 

{k)  Harmon  v.  Clarke,  4  Camp.  159; 
Harmon  v.  Mant,  ib,  161. 

(/)  Benson  v.  Blunt,  1  Q.  B.  870. 

(w)  Brown  v.  Johnson,  10  M.  &  W. 
881. 

(n)  Cochran  v.  Retberg,  8  Esp.  121 

(o)  Brereton    v.    Cha  "    "*' 

559;  Kell  v.  Anderson^ 
498. 


X 


Ch^^man,    7    Birw.^ 
rson,   10  *M.  &  W» 
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she  cannot  reach  a  berth  for  the  purpose  of  being  dis- 
charged (p). 

Where  a  ship  was  to  sail  with  convoy,  and  demurrage  was 
to  be  paid  for  every  day,  beyond  a  certain  number  of  days,  that 
Ae  should  "  wait  for  convoy ;"  this  was  construed  to  mean  that 
it  was  to  be  paid  until  the  convoy  was  ready  to  sail,  and  not 
that  the  freighter  was  to  be  discharged  on  the  arrival  of  the  con- 
voy at  the  port  where  the  ship  lay  {q). 

It  will  be  seen  from  t|iese  cases  that  the  liability  depends 
upon  every  occasion  upon  the  terms  of  the  particular  con- 
tracty  and  that  few  general  rules  can  be  laid  down  on  this 
subject 

The  contract  to  pay  demurrage,  which  is  contained  in  the  Parties  liable 
charter-party,  is  made  between  the  shipowners  and  the  ^  P*^  ^^ 
freighters.  But  where,  as  is  often  the  case,  the  bill  of  lading 
mentions  the  demurrage,  a  consignee  who  accepts  the  goods 
under  it  may,  and  generally  does,  become  Uable  for  it  on  a  new 
contract,  to  be  implied  from  his  acceptance  of  the  goods  under 
these  circumstances  (r). 

The  implied  promise  to  pay  demurrage  arising  from  the 
receipt  of  goods  under  a  bill  of  lading,  makii^  them  deliverable 
on  the  payment  of  demurrage,  may  even  arise  although  the  re- 
ceiver of  the  goods  states  at  the  time  that  he  does  not  intend  to 
payit(<).  In  a  late  case  in  the  Common  Pleas,  it  was  held 
that,  where  a  cargo  was  received  by  an  indorsee  of  a  bill  of 
lading,  which  made  the  goods  deliverable  "  against  payment  of 
the  agreed  freight  and  other  conditions,  as  per  charter-party,"  the 
jury  might  infer  from  these  circumstances  a  contract  to  pay  the 
demurrage  stipulated  for  by  the  charter-party  {t).  But  it  will 
be  observed  that,  in  this  case,  the  wording  of  the  bill  of  lading 
was  pecuhar,  and  it  also  appeared  that  the  demurrage  had 
accrued  by  reason  of  the  delay  of  the  indorsee  of  the  bill  of 
lading  himself,  at  the  port  of  discharge.  In  a  later  case,  where 
tbe  words  of  the  bill  of  lading,  under  which  the  goods  were  re- 
ceived, were  "  paying  for  the  said  goods  as  per  charter-party," 

(rt  Brotpn  V.  Johnson,  10  M.  &  W.  (q)  Launoy  v.  Werry,  4  Bro.  Pari.  C, 

*31.    The  lay  days  do  not,  however,  680. 

^^V^  to  run  where  the  ship  having  en-  (r)  Harmon     v.     GandotpM,     Holt, 

^  tercd  a  tidal  harbour  is  prevented  for  N.  P.  C.  85 ;  Harman  v.  Mani,  4  Camp* 

"pnae  time,  by  the  ordinary  course  of  the  164 ;  and  see  ante,  p.  258. 
^cii  from  getting  to  the  place  of  dis-  (*)  Wegener  v.  Smith,  15  C.  B.  285| 

Jjtfge;  Porker  v.  W'mlow,  7  E.  &  B.  Smith  v.  Sieveking,  4  £.  &  B.  945. 
^2.  (/)  Wegener  v.  Smith,  ubi  ewpra* 


Digitized  by 


Google 


268 


CONTRACT  OF  AFFRBIGHTMENT 


the  Exchequer  Chamber  distinctly  recognized  the  rule,  that  the 
indorsee  of  a  bill  of  lading  so  framed  does  not,  by  receiving  the 
goods  at  their  destination,  make  himself  liable  to  pay  for  de- 
murrage at  the  port  of  loading,  according  to  the  rate  stipulated 
in  the  charter-party;  although  there  be,  in  the  charter,  an 
express  stipulation  for  a  lien  on  the  goods  for  such  demur- 
rage (m). 

The  master  cannot  sue  for  demurrage  in  his  own  name  unless 
it  is  maitioned  in  the  bill  of  lading  (x). 


Stoppage  in 
transitu. 


Stoppage  in  transitu  is  a  subject  which  belongs  properly  to 
the  general  mercantile  law ;  but  as  questions  arising  out  of  this 
right  often  render  it  difficult  for  shipowners  and  masters  to 
ascertain  to  whom  goods  are  to  be  deUvered,  it  is  necessary  to 
notice  shortly  the  principles  by  which  this  right  is  r^ulated. 


Wherein  right 
consists. 


Stoppage  in  transitu  is  the  right  of  an  unpaid  vendor  of  goods 
to  stop  them,  on  the  bankruptcy  or  insolvency  of  the  vendee, 
before  they  have  reached  his  actual  or  constructive  possession ; 
and  to  resume  the  possession,  so  as  to  put  himself  in  the  same 
position  as  if  he  had  not  parted  with  it.  The  origin  of  the  right 
is  doubtful  (y) ;  and  the  effect  of  its  exercise  on  the  contract  of 
sale  is  not  clearly  settled  {z) ;  but  it  rests  obviously  on  a  broad 
principle  of  justice,  and  has  consequently  been  recognized  in 
many  of  the  foreign  systems  of  law  (a). 

The  veiy  definition  of  this  right  implies  that  there  must  be 
some  intermediate  agency  between  the  vendor  and  the  vendee ; 
there  must  be  a  transit, — a  passage  of  the  goods  from  the  one  to 


(u)  Smiih  V.  Sieveking,  4  K.  fi^  B.  946, 
and  5  E.  &  B.  589. 

(x)  Brouncker  v.  Scott,  4  Taunt.  1 ; 
Evan*  V.  FortUr,  1  B.  &  Ad.  118 ;  Jes- 
ton  V.  Sollyt  4  Taunt.  62,  ante,  p.  77, 
and  the  cases  cited  above.  See  as  to 
where  the  indebitatus  count  may  be 
used,  Cropion  v.  Pickernell,  16  M.  &  W. 
829. 

(y)  See  the  judgment  of  Lord  Abin- 
ger,  C.  B.,  in  Gibson  v.  Carruthers,  8  M. 
&  W.  821.  The  first  case  in  which  the 
principle  appears  to  have  been  acted 
upon  in  our  Courts,  is  JVueman  v.  Van^ 
deputy  2  Vem.  203. 

(«)  See  Blojcam  v.  Sanders,  4  B.  &  C. 
941 ;  Clay  v.  Harruon,  10  B.  &  C.  99  ; 
and  the  judgment  of  Parke,  B.,  in  Went- 
worth  V.  Outhwaite,  10  M.  &  W.  436. 
The  better  opinion  is,  that  it  does  not 


rescind  the  contract  Ib,f  and  see  the 
notes  to  1  Smith,  L.  C,  <4th  ed^)  642 — 
660.  This  right  arises  properly  only 
in  cases  in  which  the  consignee  has  be- 
come bankrupt  or  insolvent;  but  a  right 
of  a  similar  nature  may  exist  in  other 
cases  by  contract.  See  fVilmhurtt  v. 
Bowker,  2  M.  &  Gr.  792  ;  S.  C.  7  M.  & 
Gr.  882 ;  and  the  judgment  in  The  Com- 
«/aft<ia,6Rob.  321.  This  question  is  dis- 
cussed in  Smith's  Merc.  Law,  (6th  ed.,) 
654,  note  (6),  and  the  learned  author 
thinks  that  a  general  inability  to  pay, 
evidenced  by  stoppage  of  payment,  is 
sufficient  to  satisfy  the  rule,  although 
there  has  been  no  actual  insolvency. 
See  further  as  to  this  right  Paley's  P. 
&  A.  c.  4,  s.  6. 

(a)  See  the  judgment  in  Oibton  y, 
Carruthers,  8  M.  &  W.  321, 
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the  other,— and  this  conyeyance  is  generally  effected  by  the 
agency  of  a  carrier. 


The  general  rule  is,  that  the  transittis  continues,  and  that  Howlongr 

transit  c~ 
tinues. 


consequently  the  right  of  stoppage  exists  until  the  goods  arrive  ^"'"  *^"" 


at  the  actual  or  constructive  possession  of  the  vendee  or  con- 
signee, as  owner  (A).  In  the  earlier  cases  it  was  considered 
that  nothing  but  an  actual  delivery  to  the  consignee  would 
defeat  the  exercise  of  the  right ;  but  this  doctrine  has  been  long 
abandoned  (c) ;  and  now  the  question  always  is,  have  the  goods 
arrived  at  the  actual  destination  originally  contemplated  by  the 
vendee,  or  have  they,  in  the  meantime,  come  to  his  actual  or 
constructive  possession  ? 

The  carrier  being  usually  a  mere  agent  for  the  passage  of  the  General  effect 
goods,  his  possession  is  not  in  generd  the  constructive  posses-  °  cJjier7  *° 
sion  of  the  vendee ;  at  least,  so  far  as  to  interfere  with  the  right 
of  stoppage;  even  although  the  vendee  may  have  specially 
appointed  him.  And  in  ordinary  cases  the  transit  continues  as 
long  as  the  goods  are  in  the  carrier's  possession,  not  only  in  the 
actual  course  of  the  journey  or  voyage,  but  even  while  they  are 
in  a  place  of  deposit  connected  with  their  transmission,  such  as 
a  warehouse  (cQ.  If,  however,  the  vendee  take  them  out  of  the 
possession  of  the  carrier  before  their  arrival,  whether  with  or 
without  his  consent,  there  seems  to  be  no  doubt  that  the  transit 
is  at  an  end ;  although,  in  the  absence  of  the  carrier's  consent, 
be  might  have  a  right  of  action  against  the  vendee  for  so  doing. 
So,  there  may  be  a  constructive  possession  by  *the  vendee 
although  the  goods  are  still  in  the  carrier's  hands,  as  where  the 
latter  enters  expressly,  or  by  implication,  into  a  new  agreement, 
distinct  from  the  original  contract  for  carriage,  to  hold  the  goods 
for  the  consignee  as  his  agent,  not  for  the  purpose  of  expediting 
them  to  the  place  of  original  destination  pursuant  to  that  con- 
tract, but  in  a  new  character,  for  the  purpose  of  custody  on  his 
account,  and  subject  to  some  new  order  to  be  given  to  him  (e). 

(6)  See  the  judgment  of  Tindal,  C.  J.,  Baldwen,  5  East,  175  ;  Liti  v.  Cowley,  7 

m  Jaeksom  ▼.   Nichol,  5   N.  C.   516  ;  Taunt  169. 

Heimekey  v.  Earle,  8  E.  &  B.  410;  and  {d)  Mil/t  v.  Ball,  2   B.  &  P.  457; 

the  cases  there  cited.  Hoist  v.  Pownal,  1  Esp.  240  ;  Hodgson 

(c)  HuMter  v.  BeaU,  cited  3  T.  R.  466,  v.  Loy,  7  T.  R.  440. 

where  Lord  Mansfield  used  the  expres-  {e)  See  the  judgment  in  Whitehead  y. 

sion  **  the  goods  must  haTe  come  to  the  Anderson,  9  M,  Si  W.  534;  Tucker  v. 

corporal  touch  of  the  vendees.**     But  see  Humphrey,  4  Bing.  516. 
EUis  V.  Hunt,  3  T.  R.  464 ;  Dixon  v. 
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A  delivery  to  a  carrier  selected  by  the  vendor  may  be  sufficient 
evidence  of  a  delivery  to  support  a  count  for  goods  sold  and 
delivered ;  but  it  is  not  enough  to  satisfy  the  1 7th  section  of 
the  Statute  of  Frauds  (/). 

Effect  on  right  There  are  also  other  acts  by  which  an  actual  or  constructive 
with thecimi^  possession  may  be  taken  by  the  vendee,  although  the  goods 
by  the  vendee,  have  not  been  delivered  at  their  ultimate  destination.  Thus^ 
vi^here  the  vendee,  having  notice  that  the  goods  had  arrived  at 
the  carrier's  vi^arehouse,  removed  part  of  them,  and  left  the 
residue  after  taking  samples,  requesting  the  carrier  to  allow 
them  to  remain  in  the  warehouse  for  his  convenience  until  he 
should  send  further  directions,  it  was  held  that  the  transit  was 
determined,  as  the  vendee  had  by  his  own  act  prevented  the  de- 
livery {g).  Where  goods  were  sent  by  the  direction  of  the  vendee 
to  a  place  at  which  he  did  not  reside,  and  when  they  reached  it 
they  were  left  in  a  warehouse  belonging  to  third  parties,  who 
were  wholly  unconnected  with  the  carrier,  and  who  had  been 
previously  in  the  habit  of  receiving  goods  for  the  vendee  and 
of  holding  them  at  his  risk  until  he  fetched  them  away  or  gave 
farther  orders,  without  charging  him  any  warehouse  rent,  it  was 
held  that  the  carrier's  duty  was  complete,  and  that  the  goods 
having  been  delivered  to  an  agent  of  the  vendee  the  transit  viras 
at  an  end  (A).  It  appears  also  to  be  clear,  that  if  the  goods  are 
delivered  at  the  warehouse  of  any  wharfinger,  packer,  or  other 
middleman,  which  the  vendee  uses  as  his  own,  or  even  if  they 
are  left  at  the  warehouse  of  the  vendor,  which  the  vendee  uses 
as  his  own  by  paying  a  warehouse  rent,  the  transit  may  be, 
and  ordinarily  will  be,  determined  (t).  The  mere  fact,  however, 
that  rent  has  been  charged  by  the  vendor  will  not  affect  the 
question  if  the  goods  remain  in  his  warehouse  and  under  his 
control  (A). 

Of  acts  of  own-      So,  the  exercise  by  the  vendee  of  acts  of  dominion  and  owner- 
vrildee^^"^  **y  ship  over  the  goods,  such  as  taking  samples  under  circumstances 

(/)  See  Meredith  v.  Meigh,  2  E.  &  B.  East,  175. 

364;  Coombs  y.  The  Bristol  and  Exeter  (•)  See  the  judgment  in  &o«  v.  PcttI/, 

Rdilway  Company,  8  H.  &  N.  510 ;  and  8  B.  &  P.  469,  and  Leeds  t.  Wright,  ib, 

see  post,  p.  272.  820 ;  Richardson  v.  Ooss,  ib,  119 ;  Hurry 

(g)  Foster  v.  Frampton,  6  B.  &  C.  v.  Mangles,  1  Camp.  452 ;  Rowe  v,  Pick- 

107.  ford,  8  Taunt  88;  Jllen  v.  Gripper,  2 

(A)  Dodson  ▼.  Wentworth,  4  M  &  Gr.  Or.  &  Jer.  218. 

1081  ;  see  also  Wentworth  v.  Outhwaite,  (k)  Miles  v.  Gorton,  2  Cr.  &  M.  504. 
10  M.  &  W.  486 ;  Dixon  v.  Baldwen,  5 
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vhich  show  that  it  is  done  with  the  intention  of  taking  posses- 
sion of  the  whole,  will  determine  the  transit  (/).  Thus  where 
goods  bought  for  exportation  were  sent  to  the  vendee's  shipping 
agents  to  be  forwarded  abroad,  and  after  they  had  been  shipped 
by  them  were  relanded  and  sent  back  to  the  vendors  to  be 
repacked,  and  the  vendee  became  bankrupt  whilst  the  goods 
were  in  their  possession  for  this  purpose,  it  was  held,  that  the 
vendors  had  acquired  no  new  right  by  this  re-deUvery,  and  that 
the  transit  had  been  determined  by  the  delivery  to  the  shipping 
agents,  or,  at  all  events,  by  the  exercise  of  the  acts  of  ownership 
by  the  vendee  (m).  Indeed,  it  may  be  stated  as  a  general  rule, 
that  whenever  it  appears  that  the  carrier,  or  other  agent  in  whose 
possession  the  goods  are,  is  not  merely  an  agent  for  the  passage 
of  the  goods,  and  does  not  hold  them  for  the  purposes  of  the 
transmission,  and  it  is  not  intended  necessarily  that  they  should 
ever  come  otherwise  into  the  possession  of  the  vendee  than  by 
being  in  that  of  this  agent,  the  transit  is  determined  (n). ' 

And,  on  the  other  hand,  the  right  to  stop  may  still  exist 
although  the  vendee  has  taken  possession  of  the  goods,  if  it 
appear  that  he  did  so,  not  as  owners  but  in  order  to  hold  them 
for  the  vendor  (o). 

A  delivery  to  the  vendee  on  board  his  own  ship  puts  an  end  Of  delivery  on 
to  the  right  to  stop,  for  this  is  a  delivery  of  the  goods  at  their  ^^J^p" 
destination  (/>).    Where  the  ship  was  chartered  to  the  vendee  for 
three  years,  and  employed  by  him  to  convey  the  goods,  not  to 
himself,  but  abroad,  on  a  speculation  of  his  own,  a  delivery  on 
board  was  held  to  be  a  delivery  to  himself  (y).     But  the  mere 

(/)  Fotter  T.   Frampton,  6  B.  &  C.  In  Litt  v.  Cowley ^  7  Taunt  169,  it  was 

107  ;  DLcoH  v.  Yates,  5  B.  &  Ad.  813  ;  held  that  a  delivery  of  the  goods  by  the 

Jones   ▼.  Jones,  8   M.  &  W.  431.     It  carrier  to  the  vendee  by  mistake,  after 

would  seem  that  where  the  goods  are  a  notice  from  the  vendor  to  stop  them, 

left  in  the  carrier's  possession,  acts  of  did  not  deprive  the  vendor  of  his  right 

narking  or  of  taking  samples  done  by  of  stoppage.     But  it  may  be  doubted 

the  vendee  with  the  intention  of  taking  whether  this  decision  is  consistent  with 

acoQstnictivei>o68ession,mu8t,inorder  the  general  principles  applied  to  cases 

to  be  effectual,  be  accompanied  with  of  stoppage  in  transitu,  and  whether  the 

sjch  circumstances  as  denote  that  the  true  view  was  not  that,  as  between  the 

carrier  was  intended  to  keep,  and  as-  vendor  and  the  vendee,  the  transit  was 

seated  to  keep  the  goods  as  an  agent  determined  although  the  vendor  might 

for   custody.      See    the   judgment    in  have  a  remedy  against  the  carrier.    See 

Whitehead  v.  Jnderson,  9  M.  &  W.  535.  Coxe  v.  Harden,  4  East,  21 1,  and  Hein^~ 

(w)  Falpy  V.  Gibson,  4  C.  B.  837.  key  v.  Earle,  8  E.  &  B.  410,  and  the 

(■)  Paley's  P.  &  A.  c  4,  s.  5 ;  and  cases  there  cited, 

see  the  judgment  inVan  Casteel  v.  Booker,  {p)  Ogle  v.  Atkinson,  6  Taunt.  759. 

2  Ex.  691.  Iq)  Fotvltr    v.    M^Taagart,   cited    1 

(o)  Jamts  V.  Griffin,  2  M.  &  W.  623.  East,  522  \  S,  C.  Z  East,  388. 
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fact  of  the  ship  having  been  chartered  by  the  vendee  docs  not 
make  her  his  own  ship,  so  as  to  make  a  delivery  on  board  that 
ship  necessarily  a  delivery  to  him  (r).    The  goods  must,  however, 
be  delivered  to  be  carried  on  behalf  of  the  vendee,  for  if  it  appears 
from  the  fact  of  the  bill  of  lading  making  them  deltverabte  to 
the  order  of  the  vendor,  or  otherwise,  that  it  is  the  intention  of 
^e  vendor  to  preserve  his  title  to  them  until  some  further  act  is 
done,  this  would,  it  seems,  be  a  delivery  to  the  master  to  carry 
for  the  vendor,  even  although  the  ship  might  be  that  of  the 
vendee,  and  the  right  to  stop  would  still  exist     Even,  however, 
where  the  bill  of  lading  is  so  framed,  it  is  a  question  for  the 
jury,  looking  at  all  the  facts  of  the  case,  whether  the  delivery 
was  really  on  behalf  of  the  vendor  or  on  that  of  the  vendee  («)• 
A.,  a  planter  residing  in  Jamaica,  being  indebted  to  B.,  a  mer- 
chant residing  in  London,  in  a  larger  amount  than  the  value  of 
certain  sugars,  shipped  them  on  board  a  ship  belonging  to  B., 
which  was  in  the  habit  of  carrying  supplies  to  Jamaica  to  the 
estates  of  A.  and  of  bringing  back  consignments  from  him  and 
others,  and  was  then  employed  for  this  purpose.     The  master 
signed  and  delivered  to  A.  a  bill  of  ladmg  by  which  the  goods 
were  to  be  delivered  to  B.  in  London,  he  paying  freight;  but 
afterwards  A.  made  an  indorsement  on  the  bill  that  the  goods 
were  only  to  be  delivered  to  B.  if  he  gave  security  foi  certain 
payments,  but  otherwise  that  they  were  to  be  delivered  to  A/s 
agent.    A.  then  indorsed  and  delivered  the  bill  to  a  third  person, 
to  whom  he  was  indebted  in  more  than  the  value  of  the  goods. 
It  was  held,  that  A.  had  a  right  to  change  the  destination  of  the 
goods  before  the  delivery  of  them,  or  of  the  bill  of  lading  to  B., 
and  that  the  property  in  them  had  not  passed  to  B.  {t). 

Where  goods  sold  in  London  "  free  on  board,"  to  be  paid  for 
on  delivery  on  board  by  bill  or  cash  at  a  certain  discount,  were 
shipped  on  a  vessel  selected  by  the  vendee,  and  the  vendor 
elected  to  take  a  bill,  and  it  appeared  that  by  the  custom  of  the 
port  the  expression  ^'  free  on  board"  indicated  that  the  vendee 

(r)  Boktlhgk  V.  InglU,  S  East,  381.  In  Ryder,  6  Taunt  423 ;  Rnck  ▼.  Ha^/ieU, 

the  earlier  cases  it  was  holden  otherwise.  5  B.  &  A.  f(d2. 
See  hgiis  t.  Usherwood.  1  East,  513.  (/)  Mitchel  v.  Ede,  11  A.  &  E.  883. 

(<)  fVait  V.  Bakir,  2  Ex.  1 ;  Van  Com-  This  was    not  a  case  of   ttoppagt  m 

teel  V.  Booker y  ib,  691 ;   Turner  v.  Trut-  transitu.    See  also  as  to  the  eti'ectof  the 

teen  qf  Liverpool  Dock  Company,  6  Ex.  delivery  of  goods  to  a  earner,  Meredith 

£43  ;    Ellershaw  v.  Magniac,  ib,   570  ;  v.  Meigh,  2  E  &  B.  364 ;  Coomb*  v.  The 

Jenkyni  v.  Brown,  14  Q.  B.  496 ;  Browne  Bristol  and  Eteter  RaUway  Company,  3 

V.  Hare,  3  H.  &  N.  484,  and  Brown  v.  H.  &  N.  510 ;  Heinekey  v.  Earls,  8  B.  & 

North,  8   Ex.   1.     See  also  Crat^  v.  B.  410. 
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was  considered  as  the  shipper,  although  the  vendor  was  to  pay 
the  expenses  of  shipment,  it  was  held  that  the  transit  was  de- 
termined by  the  delivery  on  board  and  receipt  of  the  bill(M). 

There  are  also  cases  in  which,  although  there  is  no  transit,  in  Of  sale  of 
the  ordinary  sense  of  the  word,  between  the  vendor  and  the  ^^ehousl 
vendee,  yet  questions  of  stoppage  may  arise.     As  where  goods 
are  sold  whilst  in  the  possession  of  a  warehouseman,  wharfinger, 
or  other  agent,  who  holds  them  for  the  vendor,  and  the  transfer 
of  the  possession  is  merely  symbolical. 

The  general  rule  is,  that  if  a  delivery  order  is  given  by  the 
vendor  to  the  vendee,  and  the  agent  who  holds  the  goods  assents 
to  it  by  transferring  them  in  his  books,  or  otherwise,  (or  even 
it  would  seem,  if  he  does  not  assent,)  and  no  acts  remain  to  be 
done  by  the  vendee  which  are  essential  to  the  completion  of  the 
contract,  such,  for  instance,  as  weighing,  measuring,  or  separat- 
ing the  goods,  so  as  to  ascertain  their  quantity,  value,  or  identity, 
the  right  of  stoppage  is  gone  (v).  The  mere  giving  of  a  delivery 
order  does  not  operate  as  a  constructive  delivery  of  the  goods  (x) ; 
and  it  is  clear  that  the  transfer  of  a  delivery  order  has  not  the 
peculiar  operation  of  the  indorsement  of  a  bill  of  lading,  so  as  to 
pass  the  property  in  goods  which  are  at  sea,  and  not  in  the  pos- 
session of  the  agent  on  whom  the  order  is  made  (y). 

It  must  also  be  recollected,  that  the  question  as  between  the 
vendee  and  the  warehouseman  or  agent,  in  these  cases,  is  not 
always  the  same  as  that  between  the  vendee  and  the  vendor  ; 
for  if  the  agent  acknowledge  to  the  vendee  that  he  holds  the 
goods  for  him,  he  cannot  afterwards  set  up  the  right  of  the 
vendor  to  stop  them  (2:).  Where,  however,  goods  were  sold  at 
Liverpool,  and  at  the  time  of  the  sale  they  were  in  the  ware- 

(k)  Cowatjee    v.    Tftompsont   5   Moo.  lodges  it,  and  cannot  contest  his  title  or 

P.C.  C.  165.    See  also  Browne  v.  Harey  claim  a  lien  on  the  goods.   See  the  judg- 

3  H.  &  N.  484  ;  S.  C.  in  Cam.  Scacc.  4  ment  of  Lord  Campbell,  C.  J.,  in  Pear- 

ib.%22.  sony.Dawson,lE.,B.&EA56.  See  also 

v'»)  Wither*  v.  Lyt^  Holt,  18  ;  Zuinger  as  to  what  are  sufficient  acts  of  appro- 

V.  Samuda^  ib,  395  ;  S.  C,  7  Taunt  265  ;  pristion  to  vest  the  property  of  goods  in 

lueas  V.  Dorrien^  ib.  278  ;  Hammond  V.  a  vendee,  the  recent  case  of  Lang  ton  v. 

Anderson,  1  N.  R.  69 ;  Hanton  v.  Meyer,  Higgins,  4  H.  &  N.  402. 

6  East,  614;  Harman   v.  Anderson,  2  ix)  M'Ewan  v.  Smith,  2  H.  of  L.  C. 

Camp.  343  ;  Swanwiek  v.  Sothem,  9  A.  309. 

&  E.  895 ;  Wood  v.  Tassell,6  Q.  B.  234 ;  (y)  Akerman  v.  Humphery,  1  C.  &  P. 

Tanner  v.  Scovell,  14  M.  &  W.  28 ;  Lack-  63  ;  recognized  in  Tucker  v.  Humphrey, 

ington  ▼.  Jtherton,  7  M.  &  Gr.  860.   If  a  4  Bing.  516  ;  and  Jenkyns  v.  Usbome,1 

delivery  order  is  lodged  with  a  ware-  M.  &  Gr.  678. 

house-keeper,  and  he  accepts  it,  he  be-  (x)  Stonard  v.  Dunkin,  2  Camp.  344; 

comes  the  agent  of  the  vendee  who  Hawes  v.  fVatson,  2  B.  &  C.  540. 
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house  of  the  vendors,  who  gave  to  the  vendee  a  delivery  ord&r 
acknowledging  that  they  held  the  goods  to  his  order,  and  evi- 
dence was  given  that  by  the  usage  of  Liverpool  the  invariable 
mode  of  delivering  goods  sold  while  in  warehouse  was  that  the 
vendors  should  hand  delivery  orders  to  the  vendees,  the  Court 
held  that,  as  between  the  vendor  and  the  vendee,  the  right  of 
lien  was  not  divested  by  the  giving  of  the  delivery  order  (a). 

Of  indorse-  We  have  already  seen  that  the  bond  fide  negociation  of  the 

of  lading.  bill  of  lading,  that  is  to  say,  the  transfer  of  it  by  a  bond  fide 

indorsement,  made  by  or  under  the  authority  of  the  shipper  or 
consignee,  to  a  third  person  on  good  consideration,  and  without 
notice  of  the  insolvency  of  the  vendee,  will  defeat  the  right  to 
stop(&).  It  is  not  material  that  the  indorsee  knows  that  the 
consignor  has  not  been  paid  for  the  goods  in  money,  if  he  does 
not  know  that  the  consignee  is  insolvent,  or  that  the  bills  given 
are  not  likely  to  be  paid  (c).  No  property,  however,  passes  by 
the  indorsement  if  there  is  fraud  in  the  transfer,  or  if  there  is 
notice  by  the  previous  indorsement  that  the  earlier  transfer  is 
conditional  only(rf);  or  if  the  indorsee  knows  of  the  insolvency 
of  the  consignee  («).  Nor  can  the  bond  fide  indorsee  for  value 
interfere,  by  virtue  of  the  indorsement  to  him,  with  the  stoppage 
in  transitu^  if  the  person  through  whom  the  bill  of  lading 
came  to  him  had  no  authority  from  the  shipper  or  consignee  to 
put  it  into  circulation  (/).  It  is  expressly  provided  by  the 
18  &  19  Vict  c.  Ill,  which  transfers  to  the  indorsees  of  bills  of 
ladmg  the  rights  and  liabilities  contained  in  the  contract,  that 
the  provisions  of  the  statute  are  not  to  affect  in  any  way  the 
right  of  stoppage  in  transitu  (g), 

(a)  Toumley  v.  Crumpy  4  A.  &  E.  68.  and  the  judgment  of  Parke,  J.,  in  Dixom 

{b)  Ante,  p.  226;  Lickharrow  v.  Mason,  v.  Yates,  5  B.  &  Ad.  318)  ;  yet  the  right 

4  Bro.  P.  C.  C.  57 ;  S.  C.  5  T.  R.  688  ;  of  stoppage  exists  if  there  has  been  no 

Walley  v.  Montgomery,  3   East,  585 ;  actual  or  constructive  delivery  to  the 

Wilmshurst  v.  Bowker,  7  M.  &  Gr.  882 ;  vendee.     In  some  of  the  cases  as  to 

and  the  notes  to  Lickbarrow  v.  Mason,  1  stoppage    in    transitu,    confusion    has 

Smith,  L.  C.  642.    It  is  to  be  observed  arisen  from  the  use  of  expressions  im- 

that  this  peculiar  effect  of  the  assign-  plying  that  the  passing  of  the  property 

ment  of  a  bill  of  lading  does  not  seem  is  the  test  as  to  whether  the  right  to  stop 

to  depend  upon  the  fact  that  the  right  is  lost. 

of  property  in  the  goods  passes  by  the  (c)  Cuming  y.  Brown,  9  East,  606 ; 

indorsement,  but  upon  the  operation  of  Jones  v.  Jones,  8  M.  &  W.  481. 

the  indorsement  to  transfer  a  sort  of  {d)  See  the  cases  cited  in  the  last 

constructive  possession  of  them.    For  in  note,  and  Barrow  y.  Coles,  8  Camp.  92. 

the  ordinary  case  of  the  sale  of  an  ascer-  {e)  Vertue  v.  Jewell,  4  Camp.  81. 

tained  chattel,  the  property  passes  by  (/)  See  the  judgment  in  Ommey  t. 

the  law  of  England,  by  virtue  of  the  Bekrend,  8  E.  &  B.  622. 

bargain  only  (see  Shep.  Touchst.  224,  {g)  See  sect.  2. 
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After  an  indorsement  and  delivery  of  the  bill  of  lading  and  Of  counter- 
invoice  of  the  goods  as  a  security  against  bills  which  are-to  be  ^^^  ^' 
drawn  by  the  indorsers  of  the  bill  of  lading  on  the  indorsees, 
the  indorsers  cannot,  after  they  have  obtained  the  acceptances, 
and  whilst  the  balance  of  accounts  is  in  the  favour  of  the  in- 
dorsees, countermand  the  delivery  of  the  goods ;  and  the  master 
is  liable  in  trover  if  he  acts  on  such  an  order  (A).  Where  the 
consignor  was  at  the  time  of  the  indorsement  of  the  bill  of 
lading  indebted  to  the  consignee  on  the  balance  of  accounts, 
including  certain  bills  of  exchange  accepted  by  the  consignee, 
it  was  held,  that  the  consignor  had  no  right  to  stop  the  goods 
upon  the  insolvency  of  the  consignee  before  the  bills  were  paid, 
the  Ck)urt  thinking  that,  under  the  circumstances,  the  consignee 
was  to  be  considered  as  a  purchaser  for  a  valuable  considera- 
tion (i). 

The  indorsement  of  a  bill  of  lading  does  not  become  irrevo- 
cable immediately  on  its  being  made ;  for  although,  as  between 
the  shipper  of  the  goods  and  the  master,  it  determines  the 
person  to  whom,  at  the  time,  the  former  intends  that  the  goods 
should  be  delivered,  the  shipper  may  change  his  purpose,  at  any 
rate  before  the  delivery  of  the  goods,  or  of  the  bill  to  the  party 
who  is  named  in  it  {h).  It  must  be  observed,  that  where  the 
bin  of  lading  is  negociated  by  way  of  pledge,  it  is  only  the  legal 
right  to  stop  that  is  defeated ;  for  in  equity  the  vendor  may,  by 
giving  notice  to  the  person  with  whom  it  is  pledged,  resume  the 
possession  of  the  goods  subject  to  the  specific  advance  made  by 
the  latter  upon  them  (/). 

Notice  by  letters  of  the  consignment  of  goods  to  a  person 
who  has  accepted  bills  on  the  faith  of  it  cannot  be  treated  as 
equivalent  to  the  indorsement  of  the  bills  of  lading  (m);  nor 
does  the  transfer  of  a  delivery  order  operate  in  the  same  way  as 
such  an  indorsement  (n). 

Where  there  would  be  a  right  to  stop  if  the  transitus  had  ofrighttore- 
begun,  there  is,  d  fortiori,  a  right  to  refuse  to  deliver  so  as  to  fuse  to  allow 

(A)  HaiUe  v.  Smith,  1  B.  ft  F.  663.  of  lading  had  been  sent  to  a  person  with-  ^^8}^' 

!i)  Fertue  ▼.  Jetoell,  4  Camp.  81.  out  a  regular  indorsement,  and  a  letter 

k)  See  the  judgment  of  Lord  Den-  had  been  written  to  him  expressing  an 

man,  C.  J.,  in  Mitchel  v.  Bde^  1 1  A.  ft  E.  intention  to  indorse  it,  it  was  held  that 

903.  this  was,  as  against  an  actual  indorsee 

(/)  In  rt  Westzinthut,  5  B.  ft  Ad.  817 ;  with  notice  of  the  facts,  equivalent  to  an 

SpaUUnZ  ▼•  Ruding,  6  Beav.  376.  actual  indorsement.    Dick  v.  Lumsden, 

(m)  NUholt  V.  Clent,  3   Price,   647.  Peake.  N.  P.  C.  189. 

In  a  case  at  Nisi  Prius,  where  the  bill  (n)  Ante,  p.  273. 

t2 
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make  the  transitus  commence  (o) ;  and  we  have  seen,  that  where 
there  is  no  insolvency,  a  consignor  who  has  hired  the  entire 
use  of  a  ship  may,  under  ordinary  circumstances,  take  out  the 
cargo  before  the  vessel  sails  where  the  freight  is  made  payable 
independently  of  the  carriage  of  the  cargo  at  a  day  not  then 
arrived,  and  the  charter-party  does  not  provide  that  the  goods 
shall  not  be  removed  (p). 

Of  part  pay-  The  right  of  stoppage  is  not  taken  away  by  part  payment  {q^ ; 

ddivery.^  ^*^  ^^  ^y  ^^^  acceptance  of  a  bill  for  the  price  of  the  goods ;  or  by 
a  part  delivery  of  them ;  unless  the  vendee  takes  possession  of 
the  part,  meaning  thereby  to  take  possession  of  the  whole  (r) ; 
in  which  case,  the  stoppage  will  only  affect  the  goods  which 
have  not  been  delivered ;  that  is  to  say,  it  will  not  revest  in  the 
vendor  any  right  over  the  goods  actually  delivered,  although  he 
will,  it  would  seem,  be  entitled  to  hold  the  goods  which  are 
stopped  until  the  price  of  the  whole  has  been  paid  (5). 


Of  a  resale. 


Of  a  Hen 
against  con- 
signee. 


A  re-sale  of  the  goods  by  the  vendee,  and  payment  to  him, 
does  not,  if  there  has  been  nothing  equivalent  to  a  delivery  of 
the  goods  to  the  vendee,  destroy  the  right  to  stop  (t). 

A  lien  against  the  consignee  cannot  be  set  up  to  defeat  the 
stoppage  of  the  goods  by  the  consignor,  for  the  right  of  lien  is 
not  available  against  third  persons  (m). 


Who  may  ex- 
ercise right. 


Lastly,  this  right  must  be  exercised  by  or  on  behalf  of  the 
vendor;  a  person  who  is  neither  vendor  nor  consignor,  but  only 
a  surety  for  the  price  of  the  goods,  cannot  stop  them  (x).  The 
consignor  may  stop,  although  the  goods  were  consigned  on  the 
joint  account  of  himself  and  the  consignee,  and  a  bill  of  lading 


(0)  See  Dixon  v.  Yates,  5  B-  &  Ad. 
813,  and  Gibson  v.  Carruthers,  8  M.  & 
W.  821  ;  AVE  wan  v.  Smith,  2  H.  of  L. 
C.  809.  A  person  who  has  shipped 
goods  however  on  board  of  a  general 
ship  is  not  entitled  at  plea<:ure  to  de- 
mand them  back  without  payment  of 
freight,  Tindally.  Taylor,  4  E.  &  B.  219. 

(p)  Ante,  p.  259  ;  Thompson  v.  Small, 
1  C.  B.  328. 

(q)  Hodgson  v.  Loy,  7  T.  R.  440 ;  Ed- 
wards V.  Brewer,  2  M.  &  W.  375.  The 
consignor  is  not  bound  in  these  cases  to 
tender  back  the  bill.    lb. 


(r)  Slubey  v.  Heyward,  2  U.  BL  504; 
Turner  v.  Scovell,  14  M.  &  W.  28. 

(*)  See  the  judgment  in  Wentworthv. 
Outhwaite,  10  M.  &  W.  486. 

(0  Craven  v.  Ryder,  6  Taunt  433; 
DUon  v.  Yates,  5  B.  &  Ad.  313 ;  see 
alsa  on  this  point  Davis  v.  Reynolds,  4 
Camp.  267. 

(tt)  Oppenheim  ▼.  Russell,  3  B.  &  P. 
42 ;  Morley  v.  ffay,  3   M.  &  R.  396 
Nicholls  V.  U  Feuvre,  2  B.  N.  C.  81 
Leuckhart   v.   Cooper,   3   B.  N.  C.  99 
Jaekson  v.  Nichol,  5  B.  N.  C.  508. 

(*)  Siffken  v.  fVray,  6  East,  371. 


Digitized  by 


Google 


AND  ITS  INCIDENTS.  277 

has  been  sent  to  the  latter  making  the  goods  deliverable  to  him 
or  his  assigns  (y).  Where  the  foreign  correspondent  of  an 
English  merchant  procured  goods  abroad,  on  his  own  credit, 
from  persons  who  were  strangers  to  the  English  merchant,  and 
shipped  them  on-  the  account  and  risk  of  the  latter  at  the 
original  price,  charging  him  only  with  a  commission ;  it  was 
held,  that  the  foreign  correspondent  was  so  far  a  vendor,  as 
between  him  and  the  merchant  here,  that  he  might  stop  in  tran- 
situ {z).  A  person,  however,  who  has  a  mere  lien  on  the  goods, 
which  he  loses  by  parting  with  the  possession  of  them,  cannot 
exercise  this  right  (a). 

Where  the  stoppage  is  effected  by  a  person  who  has  at  the 
time  no  authority,  a  ratification  of  his  acts  by  the  consignor, 
made  after  the  transitus  is  ended,  is  not  sufficient ;  for  the  ratifi- 
cation must  be  made  at  a  time  when,  and  under  circumstances 
in  which,  the  ratifying  party  might  himself  have  lawfully  done 
the  act  which  he  ratifies  (ft). 

There  may  of  course  be,  under  ordinary  circumstances,  a 
rescission  of  the  contract  of  sale  by  the  mutual  consent  of  the 
vendor  and  vendee,  after  the  right  of  stoppage  has  ceased  to 
exist  (c). 

The  proper  and  ordinary  mode  of  stopping  the  goods,  is  to  How  it  should 
give  notice  to  the  carrier  or  person  in  whose  custody  they  are,  exercised, 
and  to  demand  them  of  him.  This  notice  ought  either  to  be 
^ven  to  the  person  who  has  the  immediate  custody  of  the  goods, 
or  to  the  principal  whose  servant  has  the  custody,  at  such  a 
time  and  under  such  circumstances,  that  he  may  by  reasonable 
diligence  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  (rf). 

The  rights  of  factors  to  deal  with  bills  of  lading  and  other 
indicia  of  property  in  goods,  are  now  regulated  by  the  statutes 
commonly  called  the  Factors*  Acts,  6  Geo.  4,  c.  94,  and  5  &  6 
Vict.  c.  39. 

The  Interpleader  Act  (1  &  2  Will.  4,  c.  58),  which  gives  interpleadtr 
relief  to  persons  who  are  sued  for  money  or  goods  in  which  they 


Act. 


(y)  Neu>$om  v.  Thornton^  6  East,  17.  410,  where  the  Court  held  that  in  fact 

(«)  Feise  v.  Wrayy  3  East,  93.  an  offer  to  rescind  had  not  been  acted 

(a)  Sweet  v.  Pym,  1  East,  4.  on. 

(6>  Bird  V.  Broum,  4  Ex.  786.  {d)   Whitehead  v.  Anderson^  9  M.  &  W. 

(c)  See  Htinekey  v.  EarU,  8  E.  &  B.  518. 
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have  no  interest,  and  which  are  also  claimed  by  some  third 
party,  will  be  found  sometimes  to  relieve  masters  of  ships  itom 
difficulty  in  cases  of  conflicting  claims  to  goods  in  their  pos- 
session. The  application  of  this  act,  however,  to  these  cases  is 
not  so  wide  as  might  be  supposed :  for,  as  a  general  rule,  it  does 
not  apply  where  the  party  holding  the  goods  has  incurred  a 
personal  liability  to  either  of  the  contending  parties  (e) ;  unless, 
indeed,  the  title  of  the  other  claimant  is  not  parcmount  Ind  deri- 
vative; that  is  to  say,  unless  it  is  a  title  derived  from  the 
claimant  to  whom  the  personal  liability  has  been  incurred  (/). 


General 

AVERAGE. 


Where,  as  is  usually  the  case,  the  property  embarked  in 
the  voyj^  and  adventure  belongs  to  different  owners,  it  some- 
times becomes  necessary  to  sacrifice  the  rights  of  some  of  them 
for  the  general  good  of  all ;  and  in  this  event  the  law  provides 
that  an  equitable  adjustment  and  distribution  of  the  loss  shall  be 
made  between  all  the  parties  interested  (g). 

Cases  of  general  or  gross  average  (A)  arise,  therefore,  where 
loss  or  damage  is  voluntarily  and  properly  incurred  in  respect  of 
the  goods,  or  of  the  ship, /or  the  general  safety  of  the  ship  and 
cargo  (i). 


(e)  Patorni  v.  Campbell,  12  M.  &  W. 
277 ;  Lindsey  v.  Barron,  6  C.  B.  291 ; 
Morton  v.  Earl  of  Devon,  4  Ex.  497. 

(/)  Crawshay  v.  Thornton,  2  Myl.  & 
Cr.  1. 

{g)  There  are,  perhaps,  no  subjects 
upon  which  the  laws  of  different  countries 
have  differed  more  than  questions  as 
to  general  average,  and  the  mode  of 
contribution  towards  it  These  subjects 
have  been  largely  and  ably  dealt  with 
both  by  English  and  by  foreign  jurists. 
The  observations  in  the  text  are,  how- 
ever, almost  entirely  confined  to  the  de- 
cisions of  our  Courts  upon  these  points.; 
for  although  it  is  frequently  interest- 
ing and  useful  to  know  what  may  be  the 
rule  of  foreign  systems  in  any  given 
case,  these  enquiries  do  not  fall  within 
the  scope  of  this  work,  and  when  any 
point  arises  in  our  Courts  which  has  not 
been  decided  by  them  actually,  or  by 
analogy,  it  is  always  uncertain  how  far 
the  principlei  of  foreign  lawyers  will  be 
adopted.  See  an  elaborate  summary  of 
the  principles  governing  cases  of  general 
average  in  the  judgment  in  Barnard  v. 
Adams,  10  How.  (American  Rep.)  270. 

(h)  SUnple  or  particular  averM^e  arises 
where  any  damage  is  done  to  the  cargo 


or  vessel  by  accident  or  otherwiic,  such 
as  the  loss  of  an  anchor  or  cable,  the 
starting  of  a  plank,  the  turning  sour  of 
a  cargo  of  wine,  which  are  all  losses 
which  rest  where  they  fall.  See  the 
judgment  of  Sir  W.  Scott  in  The  Copen^ 
hagen,  1  Rob.  289.  This  expression,  as 
applied  to  losses  of  this  descriptioo,  has 
been  said  to  be  inaccurate;  but  the 
term  average  appears  strictly  not  to  im- 
ply any  more  than  a  damage.  See 
Ducange  Gloss.  Averia ;  Encyclop^ie 
du  Droit,  tit  Avarie;  Beneckl's  Princ. 
of  Indemn.  167. 

(i)  It  is  well  known  that  this  rule  is 
of  high  antiquity,  and  that  it  was 
adopted  into  the  Digest  from  the  so- 
called  Rhodian  law.  See  Pardewos' 
Dissertation  on  the  Origin  of  this  Com- 
pilation, 1  Lois  Marit  Chap.  6,  p.  209 ; 
Park  on  Ins.  202 ;  3  Kent  Comm.  282. 
In  the  English  Reports  questions  of 
average  do  not  occur  early.  Hick$  t. 
Paling  ton.  Moo.  Rep.  297  (32  EUx.), 
appears  to  be  one  of  the  earliest  reported 
cases  as  to  average.  In  Maute**  Cote, 
12  Rep.  6$ ;  1  Roll.  Rep.  79,  where  it  was 
held  that  passengert  may  for  the  safety 
of  their  lives  and  naoU  levanda  causa, 
throw  goods  overboard  without  being 
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The  loss  or  injury  must  be  voluntarily  incurred;   that  is  to  Loss  must  be 
say,  there  must  be    a   sacrifice  of  part  for  the  sake  of  the  culreA^^^"*" 
rest  (A). 

Thus,  to  put  the  simplest^  and  in  early  times  the  most  usual  Jettisons. 
form  of  this  question,  if  goods  are  thrown  overboard  in  a  storm 
for  the  purpose  of  saving  the  ship  and  residue  of  the  cargo  from 
inuninent  danger,  the  several  persons  interested  in  the  ship, 
freight,  and  cargo,  must  contribute  rateably  to  indemnify  the 
person  whose  goods  have  been  sacrificed  against  all  but  his  pro- 
pordcm  of  the  general  loss  (/ ). 

This  is  the  general  principle.  Some  cases  which  are  men- 
tioned below  appear,  however,  hardly  to  fell  within  it. 

There  is,  therefore,  in  general   no   contribution   where   the  Nocontribu- 
damage  is  only  the  natural  result  of  a  sea  peril,  although  the  of  ordinary  ^^ 
exposure  to  that  peril  may  have  been  caused  by  extraordinary  •«*  P®^^' 
exertions  to  avoid  capture  or  wreck.     Thus,  where  a  ship,  which 
had  been  captured  by  a  privateer,  effected  her  escape  by  carry- 
ing an  unusual  press  of  sail,  and  in  so  doing  was  much  strained 
and  injured,  and  lost  the  head  of  her  mainmast,  it  was  held  that 
this  was  not  a  case  for  average,  but  only  a  sea  risk,  since  if  the 
weather  had  been  better,  or  the  ship  stronger,  nothing  might 
have  happened  (»t). 

Where  a  ship,  in  order  to  avoid  being  driven  on  shore,  and 
for  the  necessary  preservation  of  the  ship  and  cargo,  stood  out 
to  sea  under  a  press  of  sail  in  tempestuous  weather,  and,  in  con- 
sequence, suffered  injury  in  her  hull,  sails  and  tackle,  it  was  held 

therefore  responsible  to  the  owners,  no      herein  the  Roman   law  was  different) 
question  of  average,  properly  speaking,       every  loss  by  fire,  pillage,  shipwreck,  or 


>  to  have  been  raised.     There  is  no  other  mm^'or  which  could  not  be  traced 

doubt,  however,  that  the  principle  of  to  any  one,  was  to  be  made  good  by  a 

this  rule  was  adopted  from  a  very  early  general  contribution   on   all  that  was 

period  into  our  maritime  law,  either  saved.     See  1   Pardessus  Lois  Marit. 

from  the  laws  of  Oleron  or  some  other  226. 

continental  source:  for,  in  1285,  Edward  (/)  See   the  judgment  in  Butler   v. 

I.  sent  to  the    Cinque    Ports    letters  Wildman,  Z  B,  Si  Aid.  398  ;  Park  on 

patent  declaring  what  goods  were  liable  Ins.  160.   In  cases  of  jettison,  the  freight 

to  contribute.    See  post^  286,  note  («).  which   the   shipowner  would  have  re* 

(*)  See  the  judgment  of  Lord  Ellen-  ceived  for  the  goods  thrown  overboard 

borough  in  Power  v.  Whitmore^  4  M.  &  must  be  made  good  to  him  b^  a  general 

S.  149;  aee  also  Sheppard  v.  Wright^  1  contribution.     Beneck6,  Pnnc  of  In* 

Show.   P.   C.   18.     According  to    the  demn.  176. 

Rhodian  law  contribution  was  not  only  (m)  Covington  v.  Roberts,  2  B.  2ft  P^ 

to  be  made  m  cases  of  Jettison,  but  (and  N.  R.  378. 
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that  there  was  not  a  general  average  loss.  The  same  rule  was 
also  acted  upon  in  respect  of  the  wages  and  provisions  of  the 
crew  whilst  the  ship  remained  in  a  port  which  she  had,  earlier 
in  the  voyage,  been  compelled  to  enter  for  safety,  in  order  to 
repair  damages  occasioned  by  tempest.  The  expenses  of  the 
repairs,  and  the  wages  and  provisions  of  the  crew  during  her 
subsequent  detention  in  this  port,  on  account  of  bad  weather, 
were  also  held  not  to  be  a  general  average  (n).  But  it  is  other- 
wise where  there  is  a  voluntary  sacrifice  of  some  portion  of  the 
ship  or  cargo  for  the  general  good,  although  the  immediate 
cause  of  the  damage  may  be  a  peril  of  the  sea.  Thus,  where  a 
ship  was  caught  in  a  violent  squall  as  she  was  entering  harbour, 
and  the  master,  in  order  to  preserve  the  vessel  and  cargo,  cut 
the  cable  from  the  best  bower  anchor,  and  saved  the  ship  by 
mooring  her  with  it  to  the  pier;  and  he  afterwards  employed 
men  to  give  extraordinary  assistance,  and  to  go  on  board  to 
keep  the  ship  clear  of  water,  in  order  that  the  cargo  might  not 
be  spoiled,  it  was  held  that  the  value  of  the  cable,  and  also, 
apparently,  the  other  expenses,  were  an  average  loss.  The  rule 
laid  down  by  Lord  Kenyon,  C.  J.,  in  this  case  was,  that  all 
ordinary  losses  and  damage  sustained  by  the  ship,  happening 
immediately  from  the  storm  or  perils  of  the  sea,  must  be  borne 
by  the  shipowners ;  but  that  all  those  articles  which  are  made 
use  of  by  the  master  and  crew  upon  a  particular  emergency,  and 
out  of  the  usual  course,  for  the  benefit  of  the  whole  concern, 
and  the  other  expenses  incurred,  must  be  paid  for  proportion- 
ably  as  a  general  average  (o).  Where  a  ship  was  in  the  course 
of  her  voyage  run  foul  of  by  another  ship,  owing  to  the  violence 
of  the  wind  and  weather,  and  was  damaged,  and  the  master 
was  in  consequence  obliged  to  cut  away  part  of  the  rigging ,  and 
to  return  to  port  to  repair  the  injuries  sustained  by  the  accident 
and  by  the  cutting  away,  and  it  appeared  that  the  ship  could 
not  have  prosecuted  her  voyage,  or  have  kept  the  sea  in  safety 
without  returning  and  repairing,  the  Court  held  that  the  expenses 
of  repairs,  so  far  as  they  were  absolutely  necessary  to  enable  the 
ship  with  her  cargo  to  prosecute  the  voyage,  excluding  from 

(n)  Power  v.    Whitmore,  4  M.  &  S.  post,  p.  283,  note  (rf). 
149.     According  to  the  judgment  of  (o)  Birkley  v.  Presgrave,  1  East,  220; 

Buller,  J.,  in  Da  Costa  v.  Neuniham,  2  see  also  Marsham  v.  Dutrey,  Select  Cases 

T.  R.  418,  these  expenses  were  a  general  of  Evidence,  58;  2  Phillips  on  Insur. 

average ;  but  the  expressions  used  in  88. 
that  case  appear  to  be  too  wide.    See 
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this  calculation  any  benefit  to  the  ship  beyond  the  mere  removal 
of  her  incapacity  to  proceed,  might  properly  be  considered  as  a 
general  average ;  and  that  the  expenses  of  unloading  might  also 
be  included,  if  this  was  necessary  in  order  to  effect  the  repairs. 
It  was  considered,  however,  that  the  expenses  of  the  master, 
during  the  unloading,  repairing,  and  reloading,  and  the  cost  of 
crimpage  to  replace  deserters,  during  the  repairs,  must  be  borne 
by  the  shipowner  (p).  Where  a  ship  was  stranded  by  perils  of  the 
sea,  and  in  order  to  get  her  off  the  cargo  was  discharged,  and 
forwarded  in  another  vessel,  and  subsequently  expenses  were 
incurred  in  getting  the  ship  off  and  taking  her  into  a  port  for 
repairs,  it  was  held  that  the  expenses  incurred  from  the  misad^ 
venture  until  the  cargo  was  discharged  constituted  a  general 
average^  but  that  the  subsequent  expenses  were  not  chargeable 
to  general  average,  but  to  the  ship  alone  (q).  In  this  case  it  did 
not  however  appear  that  it  was  in  any  way  for  the  advantage  of 
the  owner  of  the  cargo  that  the  ship  should  be  got  off  and  re- 
paired, and  the  view  taken  of  the  facts  by  the  Court  was,  that 
the  goods  had  been  in  the  first  instance  saved  by  a  distinct  and 
completed  operation,  and  that  afterwards  a  new  operation  began 
for  the  benefit  of  the  shipowner.  But  in  a  later  case,  where  the 
ship  being  stranded  the  goods  were  rescued  and  placed  in  a 
lighter,  and  remained  under  the  control  of  the  master  until  the 
ship  was  afterwards  repaired  and  enabled  to  take  in  the  goods 
again  and  prosecute  her  voyage,  it  was  held  that  this  was  to 
be  deemed  one  continuous  transaction,  and  that  the  goods  were 
liable  to  contribute  to  the  expenses  of  the  repairs  to  the  ship, 
although  they  happened  to  be  saved  in  the  earliest  part  of  the 
operation  (r). 

Upon  the  same  principles  it  is  said,  in  an  early  case  (s),  that 
there  must  be  contribution  if  parcel  of  the  goods  is  given  as  a 
composition  to  a  pirate  to  save  the  residue,  but  that  it  is  other- 
wise if  a  pirate  takes  part  by  violence. 

If  to  avoid  danger,  or  to  repair  damage  occasioned  by  a 
storm,  the  ship  is  compelled  to  take  refuge  in  a  port  to  which 

(p)  Plummer  ▼.  Wildman,  3  M.  &  S.  by  the  22  Geo.  8,  c.  25,  43  Geo.  3,  c. 

482  ;  and  see  as  to  the  expenses  of  re-  160,  and  45  Geo.  3,  c.  72,  ss.  16  and  17 

pairs  and  unloading  in  these  cases,  po«/,  (the  last  two  of  which  acts  expired  with 

p.  2S3,  and  Hall  t.  Janson,  4  E.  &  B.  the  last  general  war),  and  by  the  1 7 

60a  Vict.  c.  1 8  (which  expired  with  the  late 

Iq)  Job  T.  Langton,  6  £.  &  B.  779.  Russian  war),  contracts  tor  the  ransom 

(r)  Moran  ▼.  J<mes,  7  E.  &  B.  523.  of  captured  ships  or  goods  were  made 

(«)  Hicki  V.  Palington,  Moo.  297.  But  wholly  void. 
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the  18  not  destiaedy  and  in  order  to  enter  is  obliged  to  lighten 
the  ship  by  removing  part  of  the  cargo  into  barges,  and  this 
portion  is  lost  on  its  passage  to  the  shore,  this  loss  is  a  general 
average,  for  it  b  occasioned  by  the  voluntary  removal  of  the 
goods  for  the  common  benefit  <0. 


Damage  done 
to  ship  to  faci- 
litate jettison. 


There  appears  to  be  no  doubt  that  damage  voluntarily  and 
necessarily  done  to  the  ship  in  order  to  facilitate  the  jettison,  ia 
a  general  average  loss. 


Voluntary 
itranding. 


Any  loss  necessarily  and  directly  resulting  from  a  voluntary 
stranding  of  the  vessel  upon  a  rock  or  strand  in  order  to  avoid 
wreck  or  capture,  must  also,  if  the  ship  is  recovered  so  as  to 
perform  the  voyage,  be  made  good  by  a  genend  contribution  (ac). 


Loss  must  be 
properly  in- 
curred. 


The  loss  must  be  properly  incurred;  that  is  to  say,  it  must  be 
incurred  for  sufficient  cause  and  under  circumstances  which 
show  that  the  course  pursued  was  prudent  and  reasonable,  and 
not  a  mere  act  of  groundless  timidity  (jx).  It  should  be  effected 
with  as  much  choice  and  deliberation  as  is  possible ;  but  by  the 
law  of  England  the  master  is  not  bound  to  consult  with  his 
officers  or  crew  previously  to  the  sacrifice;  although  this  course, 
where  practicable,  is  often  prudent.  In  all  cases,  however,  a 
formal  protest  or  statement  of  the  jettison  or  damage  ought  to 
be  made  on  the  earliest  occasion,  in  order  to  rebut  any  suspicion 
of  fi^ud(y). 


Sale  of  part  of       Where  part  of  the  cargo  is  necessarily  sold  by  the  master  in 

pSn^  &c!^'      order  to  raise  money  for  defraying  expenses  or  repairing  injuries 

which  are  themselves  matter  of  general  average,  the  loss  must 

be  made  good  by  general  contribution  (2r).      It  is  otherwise 


(0  Park  on  Ins.  205. 

(ti)  Beneck^,  Princ.  of  Indemn.  215; 
dLmouId  on  Intur.  915  (2nd  edit).  It 
wiU  be  observed,  from  the  cases  cited 
above,  that  the  claim  to  contribution 
mav  extend  to  collateral  damage  neces. 
lanly  connected  with  the  main  ii^ury 
which  forms  the  subject  of  general  av«r- 
Affe.  A  question  which  has  been  much 
disousMd  by  foreign  jurisU,  and  with 
^Bfferent  results,  is  whether,  if  the  ship 
is  wholly  lost  by  the  act  of  running  her 
•on  shore,  and  the  cargo  is  saved,  the 
goods  are  bound  to  contribute.    There 


has  been  no  decision  in  our  Courts  on 
the  point  In  America  it  has  been  held 
that  the  goods  must  contnbute.  See  The 
Columbian  Insurance  Company  v.  Jtkbjf, 
13  Peters'  (American)  Rep.  SSI ;  3  Kent 
Comm.  239 ;  Amould  on  Insur.  918  (2nd 
edit) 

(x)  See  3  Kent  Comm.  238;  EmM- 
gon  Traits  des  Assur.,  Chap.  xii.  s.  39, 
vol.  1,  p.  688. 

(y)  BirkUjf  v.  Pretgrave,  1  East,  220. 

(s)  See  The  OratUudsne,  3  Rob.  255, 
and  The  Cotutaneia,  4  Notes  of  Cases, 
677  (  Amould  on  Ins.  907  (2nd  edit). 
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where  the  loss  or  damage  which  renders  the  sale  necessary  is 
only  a  particular  average.  Thus,  where  the  master  was  arrested 
at  Copenhagen  by  the  agent  of  the  ship  for  a  debt  due  to  him 
personallyy  for  money  advanced  to  pay  the  Sound  dues  and  the 
expenses  of  repairing  sea  damage  suffered  by  the  ship,  and  the 
master,  in  order  to  obtain  his  liberation  and  proceed  oti  the 
voyage,  sold  part  of  the  cai^o,  this  was  considered  to  be  a  loss 
which  ought  to  fall  on  the  shipowner  only  (a).  And  it  is  clear 
that  no  claim  for  general  average  can  arise  where  the  goods  are 
sold  merely  to  defray  the  expenses  of  repairs  made  necessary  by 
ordinary  sea  perils  against  which  the  shipowner  is  bound  by  the 
contract  of  affreightment  to  provide  (b). 

The  question  whether  any  particular  expenses  of  repairs  done 
to  a  ship  in  a  port  of  distress  form  a  subject  of  general  average, 
appears  to  depend  upon  the  same  principles.  Where  the  injury 
itself  is  a  general  average  loss,  and  in  this  case  only,  under  ordi- 
nary circamstances,  the  repairs  stand  upon  the  same  footing  (c). 

Where  a  ship  puts  into  a  port  in  distress  owing  to  an  injury  Port  charges, 
which  is  in  itself  the  subject  of  general  average,  the  expenses  of  ^^^^$ie, 
repairs  and  of  unloading,  and  the  port  charges,  seamen's  wages, 
and  cost  of  provisions  during  the  detention,  form  matter  of 
general  average  (c?).  And  where  a  ship  is  driven  by  sea-perils 
into  a  port  to  refit,  the  expenses  necessarily  incurred  in  unloading 
and  reloading  the  cargo,  for  the  purpose  of  repairing  the  ship 
that  she  may  be  made  capable  of  proceeding  on  the  voyage,  give 
a  claim  to  general  average  contribution,  for  -the   acts  which 

(a)  Dohum  ▼.  WiUotit  3  Camp.  480.  provisions  of  the  crew  are  not,  but  that 

\b)  Powell  ▼.  Gudgeon,  5   M.  &  S.  the  expenses  of  unloading  and  ware- 

481 ;  HmiUU  v.  Wigram,  9  C.  B.  5S0 ;  housing,  &c.,  are,  a  general  average. 

Dtmcam  v.  Benson,  1  Excb.  637 ;  8  Excb.  There  appears,  however,  to  be  no  prin- 

644 ;   Chapman  v.  Benson,  6  M.  &  G.  ciple  for  this  distinction ;  and  it  is  to  be 

792;  S.  C.  in  error,  2  H.  of  L.  Cases,  observed  that  in  Plummer  v.  Wildman 

696  ;  8  C.  B.  950.  the  return  to  port  was  rendered  neces* 

(c)  Amould  on  Ins.  922  (2nd  edit).  sary,  not  only  by  the  damage  sustained 

{d)  The  rule,  as  laid  down  in  the  by  the  collision,  but  by  the  neeettary  and 

judgment  in  Da  Costa  v.  Newnham,  2  T.  voluntary  cutting  away  of  part  rf  the  rig* 

A.  418,  would  seem  to  be  wide  enough  ging.    The  American  Courts  hold  that 

to  include  these  cases.    See  also  Hall  v.  where  a  ship  is  obliged  to  return  to  rc- 

Janson,  4  £.  &  B.  501.    Power  v.  fVhit-  fit,  the  necessary  expenses  of  unloading 

ntore,  4  M.  &  S.  141,  and  Plummer  v.  and  reloading,  and  the  wages  and  pro- 

Wildjmam,  3  M.  &  8.  482,  are  cited  by  visions  of  the  crew,  are  a  general  average. 

Mr.  Chancellor  Kent  (3  Coram.  236)  as  See  8  Kent  Comm.  236,  note  (c);  also 

establishing  that,  according  to  the  Eng-  Job  v.  Langton,  6  E.  &  B.  779,  and  Mo* 

lish  law,  where  a  ship  b  obliged  by  any  ran  v.  Jones,  7  E.  &  B.  628,  cittd  ante, 

sea  peril  to  put  into  port  for  the  general  p.  281. 
safety  in  order  to  refit,  the  wages  and 


Digitized  by 


Google 


284 


CONTRACT  OP  AFFREIGHTMENT 


occasioned  these  expenses  become  necessary  from  perils  insured 
against,  and  they  are  deliberately  done  for  the  joint  benefit 
of  those  who  are  interested  in  the  ship,  the  cargo  and  the 
freight  {e). 


In  cases  of 
embargOi  &c. 


In  cases  of  detention  by  embargo,  the  wages  and  provisions 
of  the  crew  are  not  a  general  average  (/) ;  nor  are  the  expenses 
occasioned  by  ordinary  quarantine,  or  by  waiting  for  convoy. 
The  expense  of  salvage  appears,  however,  to  be  one  that  ought 
to  be  made  good  by  general  contribution  (g). 


Deck  cargoes.  According  to  most  of  the  foreign  systems  of  law,  goods  laden 
on  deck  are  usually  excluded  from  the  benefit  of  general  average 
when  they  are  lost  by  jettison ;  but  by  the  law  of  this  country 
(so  far  as  it  can  be  considered  settled  by  actual  decisions)  there 
is  no  inflexible  rule  that  in  all  cases,  and  under  all  circumstances, 
there  shall  be  no  contribution  for  the  jettison  of  deck  loads ;  on 
the  contrary,  if  there  is  no  statutory  prohibition  of  this  practice 
relating  to  the  particular  voyage  (A),  and  there  «xist  a  custom 
in  the  trade  to  load  the  goods  in  this  way,  a  claim  for  general 
average,  in  respect  of  their  loss,  may  be  sustained  (i).  Where 
the  master  has  loaded  the  goods  on  deck  with  the  consent  of 
the  merchant,  a  claim  for  contribution  exists  as  against  the  ship- 
owner ;  since  there  is  no  remedy  in  this  case  against  the  ship- 
owner for  a  wrongful  loading  of  the  goods  on  deck,  and  if  there 
were,  as  between  these  parties,  no  right  to  contribution,  the 
owner  of  the  goods  would  bear  the  whole  of  a  loss  which  was 
incurred  for  the  general  benefit  {k). 

Damage  done        By  the  law  of  this  country,  the  expenditure  of  ammunition  in 
ip  action.  resisting  capture,  the  damage  done  to  the  ship  in  the  action,  and 


(e)  See  the  judgment  in  Hall  v.  Jan- 
son,  4  £.  &  B.  500;  The  Copenhagen, 
Atening,  1  Rob.  289,  and  Stevens  on 
Average,  24  (2nd  edit). 

(/)  See  the  judgment  of  Buller,  J., 
in  Da  Costa  v.  Newnham,  2  T.  R.  413; 
Arnould  on  Jns.  929  (2nd  edit.).  In 
America  the  same  rule  is  acted  on.  3 
Kent  Comm.  236. 

(g)  See  Arnould  on  Ins.  931  (2rid 
edit.). 

(A)  By  the  5  &  6  Vict  c.  17,  ships 
carrying  any  timber  from  British  North 
America  or  Honduras  were  prohibited 


from  stowing  any  part  of  it  on  deck. 
This  act  was  made  perpetual  by  the  8 
&  9  Vict  c.  45,  which  was  itself  repealed 
by  a  later  act  of  the  same  session, 
namely,  the  8  &  9  Vict  c.  84.  The  8  & 
9  Vict  c.  93,  s.  25,  contains,  however, 
a  similar  prohibition. 

(i)  See  Da  Costa  v.  Edmunds^  4  Camp. 
142;  2  Chit  Rep.  227  :  Gould  v.  Other, 
4  B.  N.  C.  134  ;  Milward  v.  Nibbert,  3 
Q.  B.  120.  See  also  a  learned  note  on 
this  subject  in  the  10th  edit  of  Abbott 
on  Ship.  366,  and  3  Kent  Comm.  240. 

(k)  Gould  v.  Oliver t  ubl  supra. 
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the  expenses  of  curing  the  wounded  sailors,  are  losses  which  do 
not  form  the  subject  of  general  average.  No  particular  part  of 
the  property  is  voluntarily  sacrificed,  in  such  a  case,  for  the  pro- 
tection of  the  rest.  The  resistance  is,  it  is  true,  for  the  general 
benefit,  but  it  is  part  of  the  adventure,  and  the  losses  must  rest 
where  the  fortune  of  war  casts  them(/). 

The  loss  must  be  incurred  for  the  general  safety  of  the  ship  Lots  must  be 
and  ccargo.     Where  the  whole  adventure  was  never  in  jeopardy,  safety" 
since  tlie  goods  lost  consisted  of  corn  which  the  captain  was 
forced  by  a  mob  to  sell  at  a  low  rate,  although  no  injury  was 
intended  or  done  to  any  other  part  of  the  cargo,  it  was  held  that 
this  was  not  a  case  for  general  average  (m). 

The  sacrifice  must  also  be  successftil  to  the  extent  of  pur- 
chasing safety  for  some  portion  of  the  property  embarked  in 
the  adventure;  at  least,  unless  this  is  the  result,  there  is  no 
right  to  contribution,  nor,  indeed,  any  fund  out  of  which  it 
can  come  (n). 

We  have  seen  that  the  ship  and  freight  contribute  towards  What  articles 
general  average.     The  value  of  the  ship  must  be  taken  at  the  <^<*°'"^"^- 
end  of  the  voyage,  and  the  freight  which  is  chargeable  consists 
of  the  clear  earnings,  after  deducting  the  expenses  of  the  voyage 
and  wages  of  the  crew  (o).     The  mariners  do  not  contribute  for 
their  wages  [p). 


(/)  See  the  judgment  in  Taylor  v. 
CurtUy  (>  Taunt  608.  The  soundness  of 
this  rule,  so  far  as  it  relates  to  merchant 
▼etsels,  has  been  doubted.  See  Arnould 
on  Insur.  913  (2nd  edit.). 

(w)  Nesbitt  v.  Lushington,  4  T.  R. 
783;  Butler  v.  Wildmany  3  B.  &  Aid. 
398;  and  see  Job  v.  Langton,  6  E.  &  B. 
779.  and  the  cases  cited,  antCf  p.  281. 

(«)  The  equity  of  this  limitation  is 
strongly  controverted  by  Mr.  Beneck^, 
who  lays,  **  no  one  has  a  right  to  attempt 
the  preservation  of  the  whole  at  the 
risk  of  an  individual."  See  Beneck^, 
Princ.  of  Indemn.  179.  Doubtless  this 
rule  may  lead  occasionally  to  hardship, 
but  it  seems  to  flow  from  the  very  prin- 
ciple upon  which  the  claim  for  general 
average  depends.  See  3  Rent  Comm. 
235,  and  the  American  cases  cited  there. 
The  precedents  of  pleadings  usually 
allege  that  the  loss  was  incurred  "in 
and  about  the  preservation  of  the  ship 


and  cargo,"  or  that  they  were  preserved. 
See  2  Chit.  Plead.  50,  7ih  edit. ;  Gould 
V.  Oliver,  4  B.  N.  C.  134. 

(o)  Stevens  on  Average,  59  (5th 
edit).  Where  a  charter-party  provided 
that  the  freight  was  to  be  paid  for  every 
ton  of  goods  that  should  be  brought 
home,  and  an  average  loss  was  incurred 
in  repairs  on  the  outward  voyage,  it  was 
held  that  the  whole  freight  was  liable  to 
contribute,  as  the  whole  was  eventually 
preserved  to  the  owners  by  the  repairs. 
Williams  v.  London  Assurance  Company, 
1  M.  &  S.  318.  In  the  case  of  goods 
jettisoned,  the  shipowner  must  be  tX- 
lovved  the  freight  which  he  would  have 
earned  on  them.  Beneck^,  Princ.  of 
Indemn.  178. 

(p)  3  Kent  Comm.  241.  In  the  single 
case  of  ransom  (which  is  prohibited 
by  our  law),  the  mariners'  wages  are 
chargeable. 


Digitized  by 


Google 


286  CONTRACT  OP  APPRBIQHTMENT 

With  respect  to  the  goods  which  must  contribute,  the  general 
rule  has  been  stated  to  be,  that  all  merchandize  put  on  board 
for  the  purpose  of  traffic  must  contribute  (q). 

The  ammunition  and  stores  of  the  ship  do  not  contribute; 
neither  do  the  provisions  on  board,  even  although  the  cargo 
consist  entirely  of  passengers  (r).  Nor  does  the  wearing  ap- 
parel, luggage,  jewels,  or  other  property  of  this  description, 
belonging  to  the  passengers  and  crew,  which  is  taken  on  board 
for  use  and  not  for  traffic  («).  But  although  these  do  not 
contribute,  it  is  apprehended  that  if  ammunition,  provisions, 
passengers'  luggage,  or  other  goods  which  are  exempt,  are  sacri- 
ficed for  the  general  good,  they  must  be  paid  for  as  other  goods 
by  general  contribution. 

Neither  passengers,  crew,  nor  convicts  carried  as  passengers, 
can  be  called  on  to  contribute  for  their  personal  safety ;  since, 
in  accordance  with  the  ancient  rule  of  English  law,  there  can 
be  no  estimation  of  the  life  of  a  man  {t). 

Adjustment  of       In  adjusting  the  average,  or  calculating  the  values  at  which 
•Terage.  ^^  articles  which  are  to  contribute  are  to  be  taken,  different 

systems  have  been  adopted  at  different  times  and  places. 

The  rule  now  adopted  in  England,  is  to  value  the  goods 
sacrificed  as  well  as  the  goods  saved  at  their  selling  price,  if  the 
ship  arrives  at  her  port  of  destination,  and  the  valuation  is  made 
there ;  but  if  she  puts  back  to  her  lading  port,  and  the  average 
is  adjusted  there,  the  invoice  or  cost  price  is  taken,  no  other 
being  well  ascertainable.  It  is  obvious  that  the  value  of  the 
property  sacrificed  ought  to  be  included,  for  the  owners  of  it  are 
not  to  be  indemnified  completely,  but  only  against  aU  but  their 
rateable  share  of  the  general  loss  (m). 

In  estimating  the  value  of  masts,  cables,  and  sails,  it  is  usual 
to  deduct  one-third  fi*om  new  work  for  old  (jt).     The  value  of 

(g)  1  Magens  on  Insur.  62 ;  Broum  v.  the  Cinque  Ports,  which  are  cited  by 

StapyUon,  4  Bing.   119.      Deck  goods  Pardessus  (Lois  Marit.  vol.  4,  p.  204), 

mutt,  it  seems,   contribute,    although  and  which  will  be  found  in  2  Kymer's 

they  are  generally  not  contributed  for.  Foedera,  p.  298  (English  edit),  that  in 

Amould  on  Ins.  936  (2nd  edit.).  England  the  strict  rule  of  these  ancient 

ir)  Brown  v.  StapyUon,  ubi  tupra.  maritime  systems  was,  at  one  time,  acted 

s)  1   Magens  on  Ins.  63;   3   Kent  upon. 
Comm.  240.    The  rule  of  the  Rhodian  («)   1   Pardessus    Lois  Marit   175 ; 

law  and  of  the  Basilican  Constitutions  Abbott  on  Ship.  384  (10th  edit.), 
was  otherwise.    See  1  Pardessus  Lois  (ti)  lb,  604 ;  Smith  Merc.  Law,  295. 

Marit.  175,  227.    And  it  may  perhaps  (x)  See  post.   Chap.  VII.,    Insur- 

be  inferred  from  the  remarkable  letters-  anck.  Part  II. 
patent  sent  by  King  Edw.  I.  in  1 285  to 
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the  ship,  if  lost,  should  apparently  be  taken  by  deducting  from 
her  value  at  the  port  of  departure  a  reasonable  allowance  for 
the  wear  and  tear  up  to  the  time  of  the  disaster  (y). 

Where  there  is  no  special  contract  to  disturb  the  general 
rule,  losses  by  general  average  are  to  be  calculated,  as  between 
the  owner  of  the  ship  and  the  owner  of  the  goods,  according  to 
the  law  at  the  port  of  discharge  (z) ;  but  this  rule  will  be  often 
modified  if  the  question  arise  on  a  contract  made  in  England, 
for  in  this  case  the  words  will,  at  least  primd  facie ^  be  held  to 
have  been  used  in  the  sense  which  is  ordinarily  given  to  them 
in  England  (a). 


287 


Contribution  towards  a  general  average  may  be  enforced  by  Mode  of  en- 
an  action  (ft),  or  by  a  suit  in  equity  (f ) ;  but  it  would  seem  that  butio?.  ^^ 
the  Court  of  Admiralty  has  usually  no  jurisdiction  to  entertain 
this  question  (<f^;  unless,  perhaps,  where  the  whole  of  the  pro- 
ceeds of  the  ship,  cargo,  and  freight  is  actually  in  the  registry 
of  the  Court  {e). 


orain 


M  3  Kent  Comm.  242.    This  is  the 

dinary  rule  in  America.    See  ftirther 

as  to  the  details  of  adjustment,  Amould 

on  Ins.  937  to  969  (2nd  ediL),  and  Be- 

neek^,  Princ  of  Indemn. 

(c)  Bmomds  ▼.  White,  2  B.  3t  C.  805. 

(a)  Pm^er  v.  Whitmort,  4  M.  &  S. 
141. 

(b)  Birkhff  y.Prttgravet  1  East,  220; 


DobsoH  y.  Wilson,  3  Camp.  480 ;  Gould 
V.  Oliver,  4  B.  N.  C.  184. 

(c)  Sheppard  ▼.  WHght,  Show.  P.  C. 
18. 

{d)  The  Omstancia,  4  Notes  of  Cases, 
677. 

(e)  IK ;  The  Pocket,  8  Mason  ( Ame- 
rican)  Rep.  255 ;  The  Elionara  Catha- 
rina,  4  Rob.  156. 
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General 
nature  of 
contract. 


Marine  insurance  is  a  contract  of  indemnity  against  certain 
perils  or  sea  risks  to  which  the  ship,  freight,  or  cargo,  and  the 
interests  connected  therewith,  may  be  exposed  during  a  par- 
ticular voyage,  or  a  fixed  period  of  time;  whereby,  in  the 
language  of  an  old  statute  (a),  "  upon  the  loss  or  perishing  of 


(a)  43  Eliz.  c  12.  This  act,  after  re- 
citing the  benefits  of  maritime  insur- 
ance, enabled  the  Lord  Chmcellor  to 
direct  a  commission  to  the  Judge  of  the 
Admiralty,  the  Recorder  of  London, 
two  doctors  of  civil  law,  two  common 
lawyers,  and  eight  grave  and  discreet 
merchants,  to  make  decrees  in   cases 


arising  out  of  insurances.  This  Court, 
however,  soon  fell  into  disuse.  An  in- 
tere^iting  account  of  the  history  of  in- 
surance, and  of  the  writers  upon  it,  will 
be  found  in  Kent's  Commentaries,  vol. 
S,  p.  342.  See  also  the  Introduction  to 
Park  on  Insurance,  and  the  Introduc- 
tory Lecture  in  Duer  on  InturaDce^ 
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any  ship  there  followeth  not  the  undoing  of  any  man,  but  the 
loss  lighteth  rather  easily  upon  many,  than  heavily  upon  few." 

To  treat  the  subject  of  insurance  fully,  it  would  be  necessary 
to  consider  the  maritime  codes  of  foreign  countries ;  but  as  this 
would  require  a  space  beyond  the  scope  of  the  present  work, 
the  remarks  upon  it  will  be  chiefly  confined  to  the  mode  in 
which  the  contract  has  been  dealt  with  by  the  Legislature  and 
Courts  of  this  country.  In  so  doing  it  is  proposed  to  arrange 
that  portion  of  the  subject  which  falls  within  the  first  division 
of  this  Chapter  under  the  following  heads: — 1,  the  parties  to 
the  contract ;  2,  the  form  and  construction  of  policies,  and  their 
alteration  ;  3,  open,  and  valued  policieSy  time,  voyage,  and  mixed 
policies;  4,  re-insurance  and  double  insurance;  5,  the  subject- 
matter  of  insurance ;  6,  the  voyage,  and  the  effects  of  delay  and 
deviation;  7,  tlie perils  insured  against ;  and,  8,  the  memorandum; 
leaving  the  subjects  of  warranty,  representation,  and  conceal- 
ment, and  of  losses,  adjustment,  remedies  on  the  policy,  and  return 
of  the  premium,  for  consideration  in  the  second  part  of  this 
Chapter. 

First,  as  to  ^A^  parties  to  the  contract. 

Those  whose  property  is  insured  are  called  the  insured  or  Parties  to  con- 
asswred.    The  parties  who  undertake  to  insure  are  called  the  ^^*' 
iiuurers  or  urulerwriters. 


insurers. 


Any  number  of  persons  may  now  be  marine  insurers.  For-  Who  may  be 
merly,  ordinary  partnerships  or  companies  could  not  insure; 
for  the  exclusive  right  of  insuring  upon  joint  stock  be- 
longed, under  the  6  Geo.  1,  c.  18  (i),  to  two  companies,  namely, 
the  Royal  Exchange  and  the  London  Assurance  Corporations. 
This  privilege  was,  however,  taken  away  by  the  6  Geo.  4,  c.  1 14, 
and  insurance  companies  stand  now  upon  the  same  footing  as 
private  underwriters  (c). 

{b)  The  preamble  of  this  act  recites  some  parts  of  England,  were  established, 

the  supposed  advantages  of  this  restric-  See  as  to  these,  Harrison  ▼.  Miliar^  7 

tion.     For  instances  of  infringement  of  T.  R.  340,  n. ;  Strong  y.  Harvey » S  Bing. 

the  privileges  of  these  companies,  see  304. 

S^IHvam  v.  Qreavet,  1  Parle,  8 ;  Mitchell  (c)  By  s.  2  of  this  act,  the  existing 

T.  Coekbumft  2  H.  BL  379 ;  Booth  v.  rights  of  the  two  chartered  companies, 

Hodson,  6  T.  R.  405 ;  Auhert  v.  Maze,  2  other  than  the  exclusive  right  to  insure, 

B.  &  P.  871.     It  was  in  order  to  avoid  were  expressly  preserved.    One  of  these 

the  effect  of  these  charters  that  clubs  of  is   the  right  of  pleading  the  general 

mutual   insurers,  which  still  exist  in  issue.     See  the  11  Geo.  1,  c.  30,  s.  43. 

V 
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Who  may  be 
insured. 


All  persons,  except  alien  enemies,  may  be  insured.  It  was 
once  doubted  whether  the  latter  also  could  not  legally  be  *m- 
sured  (c?) ;  but  it  was  decided  in  1794,  and  it  has  ever  since  been 
held,  that  insurance  upon  the  property  of  an  enemy  is  repugnant 
to  public  policy,  and  consequently  void  (e) ;  nor  can  an  English 
insurance,  even  although  effected  before  the  commencement  of 
hostilities,  cover  a  loss  by  British  capture  (/).  Where,  how- 
ever, a  neutral  subject  had  an  interest  in  goods  in  common  with 
one  who  was  an  alien  enemy,  and  the  former  insured  his  part 
interest,  it  was  held  that  he  was  entitled  to  recover  (^).  If, 
when  the  insurance  is  entered  into,  the  insured  is  an  alien,  and 
after  the  loss  he  becomes  an  enemy,  his  right  of  action  is  only 
suspended  in  consequence  of  his  personal  status  being  changed, 
and  it  revives  upon  the  return  of  peace  (A).  Where  an  enemy 
is  allowed  by  royal  licence  to  trade,  insurances  upon  adventures 
within  its  protection  are  legalized  (i) :  and  if  the  assured  is  do- 
miciled in  this  country,  the  disability  to  sue  in  our  Courts  in  his 
own  name  is  also  removed  (A). 


Interest  of 
assured. 


A  policy  of  marine  insurance  is,  in  terms,  a  contract  of  in- 
demnity against  any  damage  which  may  arise  from  the  perils 
insured  against  (/) ;  but  it  was  not  essential  at  conmion  law  that 
the  insured  should  have  any  interest  in  the  subject-matter  of  the 
insurance.  Whether  the  insured  had  "  interest  or  no  interest" 
the  insurance  was  valid ;  but  in  the  absence  of  these  words  in 
the  poUcy  the  law  presumed  that  the  insurance  was  on  interest, 

surances  on  the  ships  of  the  enemy,  ob- 
serves truly,  "  Mais  il  arrivait  de  U 
qu'unepartie  de  la  nation  nous  rendoit 
par  Tenet  de  Tassuraiice  ce  que  I'autre 
nous  prenoit  par  le  droit  de  la  ^erre." 
Comm.  sur  TOrdon.  de  la  Marine,  liv. 
3,  tit.  6,  art.  3. 

(g)  Rotch  V.  EdUy  6  T.  R.  413. 

{h)  Flindt  v.  Water i,  uhi  supra.  Such 
a  defence,  therefore,  cannot  be  pleaded 
in  bar.  lb. ;  see  also  Narmcm  v.  King- 
tton,  3  Camp.  152. 

(i)  Kensington  y,  Inglis,  8  East,  273. 

{k)   Usparicha  v.  Soble,  13  East,  332. 

(0  See  Kent  v.  Bird,  2  Cowp.  583 ; 
also  the  notes  to  Godsall  v.  Boldero^  2 
Smith,  L.  C.  221,  and  Irving  v.  Manning, 
6  C.  B.  391  ;  see  also  Daiby  v.  Tf*e  India 
and  London  Life  Assurance  Company, 
15  C.  B.  365,  where  it  was  held  (over- 
ruling Godsall  V.  Boldero),  that  the  con- 
tract contained  in  a  Ivfe  policy  is  not  a 
contract  of  indemnity ;  and  posty  p.  301. 


(J)  See  the  judgment  of  Lord  Hard- 
wicke  in  Henkle  v.  The  Royal  Exchange 
Assurance  Company ^  1  Ves.  317  ;  see  also 
Gist  V.  Mason,  1  T.  R.  85 ;  and  post,  p. 
309. 

(e)  Brandon  v.  Nisbett,  6  T.  R.  23. 

(/)  Furlado  v.  Rodgers,  3  B.  &  P. 
191,  which  was  decided  upon  the  broad 
ground  that  all  commercial  intercourse 
with  an  enemy  is  illegal.  Potts  v.  Bell, 
8  T.  R.  548,  overruling  Bell  v.  Gibson, 
1  B.  &  P.  345 ;  see  also  Kellner  v.  Le 
Mesurier,  4  East,  396,  Gamba  v.  Le 
Mesurier,  ib,  407,  Flindt  v.  Waters,  15 
East,  260,  The  Packet  de  Bilboa,  2  Rob. 
133.  Reid  V.  Hoskins,  4  E.  &  B.  979, 
5  E.  &  B.  729,  Esposito  v.  Bowden,  4 
E.  &  B.  963,  At;ery  v.  Bowden,  5  E.  & 
B.  714,  the  temporary  statutes,  the  21 
Geo.  2,  c.  4,  and  the  33  Geo.  3,  c.  27, 
and  Phillips  on  Ins.  c.  3,  s.  2.  Valin, 
speaking  of  our  conduct  during  the  war 
of  1756,  when  this  country  allowed  in- 
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and  proof  of  it  was  necessary  (w).  To  prevent  the  perversion 
of  the  contract,  however,  into  a  mere  wager,  it  was  provided  by 
the  19  Geo.  2,  c.  37,  s.  1,  that  no  assurance  should  be  made  by 
any  person,  bodies  corporate  or  politic,  on  any  ship  belonging 
to  his  Majesty,  or  any  of  his  subjects ;  or  on  any  goods,  mer- 
chandizes, or  effects  laden,  or  to  be  laden,  on  board  such  ships, 
interest  or  no  interest,  or  without  further  proof  of  interest  than 
the  policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit 
of  salvage  to  the  assurer,  and  that  every  such  assurance  should 
be  void. 

This  statute  applies  to  an  insurance  on  profits  on  goods 
laden  on  board  a  ship  (n).  Foreign  ships  are  omitted  from  its 
provisions,  owing,  it  has  been  said,  to  the  difficulty  of  bringing 
witnesses  from  abroad  to  prove  interest.  Consequently  insur- 
ances on  foreign  ships  are  valid,  even  although  there  is  no 
interest,  provided  the  policy  is  expressed  on  the  face  of  it  to  be 
a  wager  policy  (o). 

It  is  not  necessary  that  the  interest  of  the  assured  should 
exist  at  the  time  when  the  policy  is  effected ;  it  is  sufficient  if 
he  was  interested  during  the  risk  and  at  the  time  of  the  loss  (p). 
And  in  the  case  of  a  policy  upon  goods  "  lost  or  not  lost,"  the 
assured  may  recover,  although  the  goods  received  damage  before 
he  acquired  any  interest  in  them;  provided  he  bought  them 
during  the  voyage,  and  without  knowing  that  they  were  injured ; 
for  this  is. a  contract  of  indemnity  against  oil  past  as  well  as  all 
future  losses  (9).  Nor  is  his  insurable  interest  determined  by 
his  parting,  after  the  loss,  with  the  property  insured ;  since  he 
may  sue  as  trustee  for  the  person  to  whom  it  has  passed  (r). 
Where,  however,  the  assured  parted  before  the  loss  with  the 
ship  insured,  and  it  did  not  appear  that  there  was  any  agree- 
ment that  the  policy  should  be  kept  alive  for  the  benefit  of  the 
assignee,  it  was  held  that  the  assured  could  not  recover  (s). 

By  the  Passengers  Amendment  Act,  1855,  no  policy  of  assur- 
ance effected  in  respect  of  any  passages  or  of  any  passage  or 
compensation  money  by  any  person  by  that  act  made  liable  in 

(w)  See  the  judgment  of  Cbambre,  v.  Thomptont  2  East,  385,  overruled  by 

J.,  in  Lucena  v.  Crat^furd,  3  B.  &  P.  Cousin  v.  Nantes,  3  Taunt  512. 
101 ;  S,  C,  2  N.  R.  269.  (p)  Rhind  v.  Wilkinson,  2  Taunt.  237. 

(m)   SmUh   v.  Reynolds,  1  H.  &  N.  (q)  Sutherland  v.  Pratt,  11  M.  &  W. 

221.  296. 

(o)  See Thellusson y. Fletcher,!  Dougl  (r)  Sparkes  v.  Marshall,  2  B.  N.  C. 

315;  Craufurd  y.  Hunter,    8T.  R.  13;  761. 
Lueena  v.  Cratfyrd,  ubi  supra ;  Nantes  (s)  Powles  v.  Innes,  11  M.  &  W.  10. 
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certain  events  to  provide  passages  or  to  pay  monies,  or  in  re- 
spect  of  any  other  risk  under  that  act,  is  invalid  by  reason  of 
the  nature  of  the  risk  or  interest  {t). 

Mode  of  effect-  Policies  are  usually  effected  by  brokers  who  are  employed 
ing  insura  c  y^^  ^j^^  assured.  Indeed  it  would  be  nearly  impossible  for  the 
merchant  or  shipowner  to  act  for  himself  in  effecting  insurances, 
owing  to  the  complexity  of  the  modem  system  of  insurance, 
and  the  peculiar  knowledge  which  is  requisite  in  this  matter.  The 
broker  is  the  agent  of  the  assured  to  effect  the  policy ;  yet  he 
is  not  solely  his  agent,  for  he  is  a  principal  to  receive  the  premium 
from  the  assured,  and  pay  it  to  the  underwriter  (ti),  and  is  liable 
to  the  latter  for  it  {v). 

The  mode  in  which  losses  are  settled  by  poKcy  brokers  will 
be  mentioned  at  the  close  of  this  Chapter. 

Form  and  Secondly,  as  to  the  form  and  construction  of  policies  and  their 

C0N8TRUC-  ^n^„4:^^ 

TioNOPFOLi.  o^lteratwn. 

ciEs  AND  The  form  of  marine  policy  used  in  this  country  has  varied 

RATION.      "     little  for  more  than  two  hundred  years. 


Ordinary  form 
of  policy. 


The  following  is  the  ordinary  form  now  in  use  at  Lloyd's : — 
In  the  name  of  God.    Amen.  as  well  in 

own  name,  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  doth, 
may,  or  shall  appertain,  in  part  or  in  all,  doth  make  assur- 
ance, and  cause  and  them,  and  every  of  them,  to  be 
insured,  lost  or  not  lost,  at  and  from  upon  any  kind 
of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur- 
niture, of  and  in  the  good  ship  or  vessel,  called  the 
whereof  is  master,  under  God,  for  this  present  voyage 
or  whosoever  else  shall  go  for  master  in  the  said  ship, 
or  by  whatsoever  other  name  or  names  the  said  ship,  or  the 
master  thereof,  is  or  shall  be  named  or  called;  beginning 


(0  18  &  19  Vict  c.  119,  s.  55. 

(tt)  See  the  judgment  of  Lord  Ellen- 
borough  in  Jenkins  v.  Powers  6  M.  &  S. 
287.  The  policy  always  contains  an 
admimion  by  the  underwriter  of  the 
receipt  of  the  premium,  although  the 
practice  is,  that  it  is  not  in  fact  paid, 
but  allowed  in  account  between   the 


underwriter  and  him.  The  effect  of  this 
is,  that  there  is  no  remedy  for  it  against 
the  assured,  if  it  is  not  properly  allowed 
by  the  broker.  lb, ;  Dalzell  v.  ifotr,  1 
Camp.  532. 

{v)  See  per  Bayley,  J.,  in  Fower  v. 
Butcher,  10  B.  &  C.  340. 


Digitized  by 


Google 


INSURANCE. 

the  adventure  upon  the  said  goods  and  merchandizes^  from 
the  loading  thereof  aboard  the  said  ship,  at  upon 

the  said  ship,  &c.  and  so  shall  continue  and  endure, 

during  her  abode  there,  upon  the  said  ship,  &c.  And 
further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.  and  goods  and  merchandizes  whatsoever,  shall 
be  arrived  at  upon  the  said  ship,  &c.  until  she  hath 

moored  at  anchor  twenty-four  hours  in  good  safety;  and 
upon  the  goods  and  merchandizes,  until  the  same  be  there 
discharged,  and  safely  landed.  And  it  shall  be  lawful  for 
the  said  ship,  &c.  in  this  voyage,  to  proceed  and  sail  to, 
and  touch  and  stay  at,  any  port  or  places  whatsoever, 
without  prejudice  to  this  insurance.  The  said  ship,  &c., 
goods  and  merchandizes,  &c.,  for  so  much  as  concerns  the 
assureds,  by  agreement  between  the  assureds  and  assurers 
in  this  policy,  are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  as- 
surers are  contented  to  bear,  and  do  take  upon  us  in  this 
voyage ;  they  are  of  the  seas,  men  of-  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter 
mart,  surprisals,  takings  at  sea,  arrests,  restraints^  and  de- 
tainments of  all  kings,  princes,  and  people,  of  what  nation, 
condition,  or  quality  soever ;  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment  or  damage 
of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or  any 
part  thereof.  And  in  case  of  any  loss  or  misfortune,  it 
shall  be  lawful  to  the  assureds,  their  factors,  servants,  and 
assigns,  .to  sue,  labour,  and  travel  for,  in  and  about  the 
defence,  safi^ard  and  recovery  of  the  said  goods  and 
merchandizes,  and  ship,  &c.,  or  any  part  thereof,  without 
prejudice  to  this  insurance ;  to  the  charges  whereof  we  the 
assurers  will  contribute,  each  one  according  to  the  rate  and 
quantity  of  his  sum  herein  assured.  And  it  is  agreed  by 
us  the  insurers,  that  this  writing  or  policy  of  assurance 
shall  be  of  as  much  force  and  effect  as  the  surest  writing 
or  policy  of  assurance  heretofore  made  in  Lombard  Street, 
or  in  the  Royal  Exchange,  or  elsewhere  in  London.  And 
so  we  the  assurers  are  contented,  and  do  hereby  promise 
and  bind  ourselves,  each  one  for  his  own  part,  our  heirs, 
executors,  and  goods,  to  the  assureds,  their  executors^  ad-* 
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ministratorSy  and  assigns,  for  the  true  performance  of  the 
premises,  confessing  ourselves  paid  the  consideration  due 
unto  us  for  this  assurance  by  the  assured,  at  and  after  the 
rate  of  .     In  witness  whereof,  we  the  assurers  have 

subscribed  our  names  and  sums  assured  in  London. 

N,B. — Com,  fish,  salt,  fiiiit,  flour,  and  seed  are  war- 
ranted free  fi*om  average,  unless  general,  or  the  ship  be 
stranded.  Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  from  average,  under  five  pounds  per  cent ; 
and  €dl  other  goods,  also  the  ship  and  fi-eight,  are  war- 
ranted fi'ee  from  average,  under  three  pounds  per  cent, 
unless  general,  or  the  ship  be  stranded. 
It  will  be  seen  that  the  essential  pai*ts  of  the  contract  are  as 
follows : 

The  stamp ;  the  name  of  the  assured ;  the  ship  and  master ; 
the  subject-matter  of  insurance ;  the  voyage ;  the  perils  insured 
against ;  the  premium ;  the  memorandum ;  and  the  subscription. 
It  will  be  convenient  to  notice,  in  the  first  place,  the  question 
of  stamps,  and  then  to  deal  with  those  of  the  above  divisions 
which  relate  more  particularly  to  the  form  of  the  policy,  leaving 
the  others,  which  are  of  a  more  general  character,  to  be  con- 
sidered in  a  later  part  of  this  Chapter. 

Stamps.  The  statutes  at  present  in  force  which  relate  to  the  stamping 

of  marine  policies  are  the  35  Geo.  3,  c.  63,  and  the  7  &  8  Vict 
c.  21.  The  latter  of  these  acts  regulates  the  amount  of  duty 
payable  (a:). 

The  poHcy  must  be  stamped  before  it  is  executed  (y),  and 
therefore  cannot  be  stamped  upon  payment  of  a  penalty  when 
it  is  given  in  evidence  (z).  All  persons,  whether  brokers,  under- 
writers, or  others,  effecting  an  insurance  without  a  stamp,  are 
liable  to  a  penalty  of  100/. (a);  and  in  such  cases  a  broker 
cannot  recover  his  fees.  Where  an  over-assurance  is  made 
upon  a  homeward  voyage,  the  Commissioners  of  Stamps  may, 
in  some  cases,  return  so  much  of  the  duty  as  has  been  paid 

(x)  See  the  schedule  to  this  act,  post,  17.    By  these  sectioBS  the  peDslty  im- 

Appendix,  p.  xviii.  posed  was  500A,  but  it  is  reduced  to 

{y)  35  Geo.  3,  c.  63,  s.  14.  lOOA  by  the  7  &  8  Vict  &  21,  s.  4.   See 

(«)  See  the  Com.   Law   Proc.   Act,  also  Roderick  v.  Hovil,  3  Camp.  103. 

1854,  17  &  18  Vict  c  125,  ss.  28,  29,  See  as  to  where  additional  stamps  may 

and  the  proviso  at  the  conclusion  of  the  be  imposed  on  mutual  insurance  pNolioies, 

latter  section.  the  9  Geo.  4,  c  49,  s.  1. 

(a)  35  Geo.  3,  c.  63,  ss.  15,  16  and 
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on  the  excess  (b).  Both  of  the  above  acts  contain  exceptions 
enabling  the  officers  of  the  two  chartered  companies  to  make 
agreements  to  insure  upon  labels  or  slips  of  unstamped  paper, 
provided  they  are  truly  dated,  and  a  stamped  policy  is  executed 
within  three  office  days  (c).  This  provision  does  not,  however, 
give  any  validity  to  these  documents,  nor  can  they  be  adverted 
to  in  order  to  explain  the  meaning  of  the  parties  (rf). 

The  effect  under  the  Stamp  Acts  of  the  alteration  of  a  policy 
is  mentioned  below  (e). 

The  Legislature  has  provided  that  it  shall  not  be  lawful  to  The  name  of 
effect  a  policy  on  any  ship,  goods,  or  other  property,  unless  the 
name  or  the  usual  style  and  firm  of  dealing  of  one  or  more  of 
the  persons  interested,  or  of  the  consignor  or  consignee  of  the 
property  insured,  or  of  the  person  residing  in  Great  Britain, 
who  receives  the  order  for  effecting  the  policy,  or  of  the  person 
who  gives  the  order  to  the  agent  immediately  employed  to  effect 
it,  is  inserted  in  it  (/).  This  enactment  has,  however,  met  with 
a  liberal  construction ;  and  it  has  been  held  that  a  policy  effected 
in  the  name  of  the  general  agents  of  the  consignor,  who  receive 
a  cargo  upon  the  refusal  of  the  consignee  to  accept  it,  is  valid ; 
and  that  if,  acting  upon  the  clear  intention  of  the  consignor, 
although  without  his  express  authority,  they  effect  an  insurance 
as  bis  agents,  or  if  their  act  is  subsequently  ratified  by  their 
principal,  they  may  recover  on  the  policy  (g).  Nor  is  it  neces- 
sary that  an  agent  effecting  the  policy  should  be  described  in  it 
as  such  (A). 

(b)  36  Gen.  3,  c.  63,  8.  10.  8 ;  and  see  Bell  v.  Janton,  1  M.  &  S« 

(c)  n.  8.  18,  and  7  &  8  VicL  c  21,      201,  where  it  was  held  that  a  letter  di. 
8.  4.  reeling  assurance   could   not  be  con- 

(J)  See  the  judgment  in  Pattisan  v.  sidered  to  be  a  ratification  of  an  insur- 

Mills,  2  Blighy  N.  S.  562.  ance  which  had  been  actually  made  at 

(e)  See  post^  p.  297.  the  time,  but  without  the  knowledge  of 

(/)  28  Geo.  3,  c.  56.    An   earlier  the  principal, 
sutute,  the  26  Geo.  3,  c.  44,  which  was  (h)  De  Vignier  v.  Swanson,  1  B.  &  P. 

repealed  by  this  act,  was  passed  to  pre-  346,  note.   Where  the  persons  interested 

Tent  the  effecting  of  policies  in  blank,  were    described    as    *'  the    trustees  of 

and  required  that  the  names  of  the  per-  Messrs.  K.  &  Co.,"  it  was  held  that  this 

sons  interested,  or  of  the  agent  who  might  be  considered  their  usual  style 

effected  the  policy,  should  be  inserted.  and  firm  of  dealing.    Hibbert  ▼.  Martin, 

See  Cox  v.  Parry,  1  T.  R.  464,  and  Pray  1  Camp.  638.     The  statute  does   not 

▼.  Editrib.  313.  prevent  an    assured    from   recovering 

{g)  Wolff  V.  Homeastle,  1   B.  &  P.  against  persons  who  are    engaged   as 

316  ;  Lueena  v.  Craufurdy  3  B.  &  P.  75 ;  partners  in  underwriting,  though  each 

2  N.   R.  269 ;  Stirling  v.  Faughan,  1 1  has  signed  in  his  own  name  for  a  dis- 

East,  619  ;  Routh  v.  Thomptm,  13  East,  tinct  sum.     Brett  ▼.  Beckwith,  26  L.  J., 

274 ;  Hagedom  Y.  OliversoHy  2  M.  &  S.  Chan.  130. 
485 ;  Barlow  ▼.  Leckie,  4  J.  B.  Moore, 
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The  ship  and 
master. 


There  is  no  express  regulation  in  this  country  which  requires 
that  the  name  of  the  vessel,  or  of  her  master,  shall  be  inserted 
in  the  policy;  it  has  been  usual,  however,  to  insert  the  names, 
since  a  knowledge  of  them  is  oflen  material  for  the  estimation  of 
the  risk  to  be  insured.  A  policy  on  a  ship  "  called  the  American 
ship  President,  or  by  whatever  other  name  the  same  ship  should 
be  called,"  was  held  to  be  a  valid  poUcy  on  a  vessel  which  was 
an  American  ship,  and  of  which  the  real  name  was  "  The  Pre^ 
sidenf  (i). 

The  validity  of  insurances  upon  *^  ship  or  ships"  has  long 
been  established ;  and  it  has  been  held  that  where  a  cargo  is  so 
insured,  and  several  vessels  are  employed  in  its  transportation, 
the  assured  may  apply  the  insurance  to  any  of  them  (A).  It  has 
been  doubted  whether  such  an  insurance  does  not  amount  to  a 
warranty  that  the  party  effecting  it  is  ignorant  of  the  name  of 
the  vessel ;  but  however  this  may  be,  it  is  clear  that  if  the  effect 
of  withholding  the  name  is  to  deprive  the  underwriter  of  any 
material  information,  the  concealment  avoids  the  policy  (Z). 
Where  an  insurance  is  on  cargo  it  will  extend,  although  the  ship 
is  named  in  the  poHcy,  to  any  other  ship  into  which  it  may  be 
properly  shifted  by  the  master  (m). 

After  naming  the  ship  and  appurtenances,  the  policy,  as  we 
have  seen,  mentions  the  master.  This  portion  of  the  policy  is 
so  simple,  and  the  liberty  given  by  it  to  the  assured  is  so  exten- 
sive, that  no  questions  have  arisen  out  of  it,  nor  does  it  call  for 
further  notice. 


The  premium.  The  premium  is  the  amount  paid  by  the  assured  to  the  under- 
writer, as  a  consideration  for  his  undertaking  the  risk.  The 
Stamp  Act,  35  Geo.  3,  c.  63,  s.  11,  requires  that  the  premium 
"  paid,  given  or  contracted  for  upon  the  insurance,"  should  be 
expressed  in  the  policy.  The  broker  is,  as  we  have  seen,  the 
person  to  whom  the  underwriter  looks  for  its  payment  (n).  As 
between  the  assured  and  the  underwriter,  the  receipt  which  is 
always  inserted  in  the  policy  is  conclusive  evidence  of  the  pay- 


(•)  L«  Meturier  ▼.  Faughan,  6  East, 
382,  and  Hall  ▼.  Molineaux,  cited  ih, 
385  ;  see  also  Clapham  v.  Cologan,  3 
Camp.  382. 

[k)  Kewley  v.  Ryan,  2  H.  Bl.  343; 
Henchman  v.  Qffley,  ib.  345»  note. 

(/)  Lynch  ▼.  Hamilton,  3  Taunt  37, 


confirmed  on  error ;  Lynch  ▼.'  Dun^fsrd, 
14  East,  494. 

(m)  Plantamour  ▼.  Staples,  1  T.  R. 
611,  note.  See  of  transhipment  gene- 
rally, ante,  p.  248,  and  OUperean  v. 
Brightman,  8  Q.  B.  781. 

(m)  AnU,  p.  292. 
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ment  of  the  premium  by  the  latter  (o) ;  except,  indeed,  in  the 
case  of  fraud  (/?). 

The  Stamp  Act,  36  Geo.  3,  c.  63,  s.  11,  requires  also  that  Thesubscrip- 
the  names  of  the  subscribers  and  underwriters,  and  sums  insured, 
should  be  expressed  or  specified  on  the  policy ;  otherwise  it  is 
void.  It  is  not  necessary,  however,  that  a  policy  underwritten 
by  a  company  or  co-partnership  should  be  signed  by  every 
member ;  it  is  sufficient  if  it  be  subscribed  in  the  name  of  the 
firm  (g). 

Any  material  alteration  in  a  policy,  as  in  any  other  contract.  Alteration  of 
mercantile  instrument,  or  deed,  even  although  made  by  a  monuw. 
stranger,  has  the  effect  of  making  it  void,  as  against  all  parties 
who  did  not  authorize  the  alteration  (r).  A  person,  therefore, 
who  desires  a  change  in  the  terms  of  the  pohcy  should  obtain 
the  concurrence  of  the  other  parties  to  it  prior  to  the  insertion 
of  the  alteration.  A  material  alteration,  however,  made  by  the 
assured  cannot  be  set  up  by  him,  and  will  not  entitle  him  to 
claim  a  return  of  premium  (s).  An  alteration  which  is  imma- 
terial does  not  vacate  the  policy,  and  those  parties  who  did  not  . 
consent  to  it  remain  liable  on  the  original  contract  (<).  The 
most  usual  mode  of  making  a  material  alteration  in  a  policy  is 
by  a  memorandum  on  the  back  of  it ;  and  the  signatures  or 
initials  of  the  parties  are  commonly  appended.  If  the  alteration 
be  required  for  the  purpose  of  remedying  an  error,  a  Court  of 
Equity  will  effect  it  without  the  consent  of  the  parties  (m);  but 
the  intention  of  the  instrument  must  be  apparent  (x). 

The  35  Geo.  3,  c.  63,  s.  13,  enacts,  that  the  provisions  of  that  Under  Stamp 
act  shall  not  prevent  "  the  making  of  any  alteration  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
insurance,  duly  stamped  as  aforesaid,  ailer  the  same  shall  have 

(o)  Dalxtll  ▼.  Mair,  I  Camp.  632 ;  De  M.  &  W.  778  ;  S.  C,  IS  M.  &  W.  343  ; 

GamhuU  ▼.  Pigou,  4  Taunt.  246.  Crookewit  v.  Fletcher,  1  H.  &  N.  893. 

(p)  Foy  ▼.  Bell,  3  Taunt.  493 ;  see  (t)  Langhom    v.  Cologm,  4    Taunt 

also  Mavor  ▼.  Simeon,  ib.  497.  330. 

(q)  Reid  v.  Allan,  4  Ex.  326 ;  Dow-  (t)  Sanderson  v.  APCullom,  4  J.  B. 

doll  ▼.  AUan,  19  L.  J.,  Q.  B.  41.  Moore,  5 ;  Sanderson  v.  Symonds,  1  B.  & 

(r)  Master  ▼.  Miller,  4  T.  R.  320 ;  B.  426. 

&  C,  1  Smith,  L.  C.  686 :    Fairlie  v.  (u)  Motteux  v.  London  Assurance  Com- 

CkrietU,   7  Taunt.  416  ;    Campbell  v.  pany,  1  Atk.  545. 

Christie,2  Stark. 64 ;  Forshaw  ▼. Chabert,  (r)  Henkle  v.  Royal  Exchange  Assure 

3  B.  &  B.  158;  Davidson  v.  Cooper,  11  ance  Company,  1  Yes.  317. 
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been  underwritten,"  or  render  necessary  "  any  additional  stamp 
duty  by  reason  of  such  alteration,  so  that  such  alteration  be 
made  before  notice  of  the  determination  of  the  risk  originally 
insured,  and  the  premium  or  consideration  originally  paid  or 
contracted  for  shall  exceed  the  rate  of  ten  shillings  per  cent,  on 
the  sum  insured,  and  so  that  the  thing  insured  shall  remain  the 
property  of  the  same  person  or  persons,  and  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allowed 
by  this  act,  and  so  that  no  additional  or  further  sum  shall  be 
insured  by  reason  or  means  of  such  alteration."  This  provision 
has  received  a  liberal  construction  (y).  A  mistake  made  in  the 
ship's  name  may  be  rectified  (z) ;  the  time  of  saiUng  may  be 
altered  or  extended  (a) ;  and  a  change  of  destination  may  be 
inserted,  if  made  before  notice  of  the  determination  of  the 
risk(&).  But  where  an  insurance  made  upon  ''the  ship  and 
outfit"  was  afterwards  altered  by  consent,  by  substituting  the 
words  ''  the  ship  and  goods,"  it  was  held  that  a  new  stamp  was 
necessary  (c).  Where,  however,  a  policy  was  effected,  by  mis- 
take, on  the  goods  instead  of  on  the  ship,  and  the  parties  never 
intended  to  enter  into  the  contract  in  its  original  form,  it  was 
held  that  an  alteration  making  the  terms  of  the  contract  agree 
with  the  real  intention  of  the  parties  did  not  render  a  new  stamp 
requisite  ((/).  A  policy  cannot  be  altered  so  as  to  bring  it  within 
a  class  requiring  a  higher  duty  (e). 

Where  the  alteration  renders  a  new  stamp  necessary  the  par- 
ties cannot  recover  upon  the  policy  in  its  original  state ;  since 
the  alteration,  although  ineffectual  to  form  a  new  agreement, 
proves  an  intention  to  abandon  the  former  contract  (/). 

CoMtmction         A  policy  of  insurance  is  considered  as  a  contract  uberrinuB 
of  the  contract.  ^^^  and  always  receives  a  liberal  construction  for  the  benefit 
of  trade,  and  for  the  assured  (^).     The  same  rule  of  construc- 
tion applies,  however,  to  it  as  to  all  other  instruments,  namely, 

(y)  See  BrockeWank  v.  Sugrue,  1  B.  &  (c)  HUl  v.  Potter,  8  East,  873. 

Ad.  88.  id)  Sawtell  v.  Loudon,  6  Taunt.  399. 

(s)  Robinson  ▼.  Tourayt  3  Camp.  158;  (e)  See  the  judgment  of  Lord  Ten- 

1  M.  &  S.  217  ;  see  Cole  v.  Parkin,  12  terden  in  Brockelbank  ▼.   Sugrue,  ubi 

East,  471.  tupra. 

(a)  Kensington  v.  Inglis,  8  East,  273  ;  (/)  French  ▼.  Patten,  1  Camp.  721 ; 

Hubbard  v.  Jackson,  4  Taunt  169 ;  Weir  S.  C,  9  East,  351. 

V.  Aberdeen,  2  B.  &  A.  820 ;  Ridsdale  (g)  2  W.  Saund.  200,  n.  (1) ;  and  the 

V.  Shedden,  4  Camp.  107.  judgement  of  BuUer,  J.,  in  Wolfy*  Hom^ 

(6)  Ramstrom  v.  Bell,  5  M.  &  S.  267 ;  castle,  1  B.  &  P.  822. 
Brockelbank  v.  Sugrue,  ubi  supra. 
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that  it  is  to  be  construed  according  to  its  sense  and  mean- 
ing, as  collected  in  the  first  place  from  the  terms  used  in  it^ 
which  terms  are  themselves  to  be  understood  in  their  plain, 
ordinary  and  popular  sense,  unless  they  have  generally  in  re- 
spect to  the  subject-matter,  as  by  the  known  usage  of  trade, 
or  the  like,  acquired  a  peculiar  sense  distinct  from  the  popular 
sense  of  the  same  words;  or  unless  the  context  evidently  points 
cot  that  they  must  in  the  particular  instance,  and  in  order  to 
effectuate  the  immediate  intentions  of  the  parties  to  that  con- 
tract, be  understood  in  some  other  special  and  peculiar  sense  (A). 
Where,  therefore,  the  policy  is  ambiguous  in  its  terms,  or  con- 
tains nothing  which  expressly  rebuts  the  construction,  it  vnll  be 
understood  as  referring  to  what  is  usually  done  by  such  a  ship, 
with  such  a  cargo,  on  such  a  voyage  (i);  for  it  is  presumed  that 
every  underwriter  is  acquainted  with  the  practice  of  the  trade  in 
which  he  insures  (A) ;  and  if  the  usage  is  general,  the  policy  is 
governed  by  it,  although  the  trade  which  it  affects  is  of  recent 
origin  (Z)«  As,  however,  evidence  of  usage  is  admissible  only 
upon  the  ground  that  the  parties  contracting  u*e  presumed  to 
have  been  aware  of  its  existence,  and  consequently  to  have 
entered  into  the  policy  subject  to  its  effect,  the  usage  must  be 
general,  either  to  all  trades,  or  to  the  particular  trade  in  respect 
of  which  the  insurance  is  made,  llius,  an  usage  at  Lloyd's  is 
not  binding  upon  an  assured  unless  he  is  in  the  habit  of  effecting 
policies  there  (m).  If  the  terms  of  a  policy  are  plain  and  unam- 
biguous, eyidence  of  an  usage  which  would  contradict  instead  of 
explaining  them  is  inadmissible.  Thus,  where  a  policy  on  a 
ship  was  in  the  usual  form,  including  '^  boats,"  evidence  of  an 

(ft)  Per  Iiord  EUenborough  in  Rohertt  ton,  1  Taunt.  463  ;  Robertson  ▼.  Clarke, 

V.  Fremch,  4  East,  185 ;  tee  also  True-  I  Bing.    445  ;    VaUance   v.   Dewar,    1 

man  v.  Loder,  11  A.  &  £.  589.  Camp.  503,  and  the  cases  cited  ib.  505, 

(I)  See  the  judgment  of  Lord  Mans-  note  ;  Chaurand  v.  Jngerttein,  Peake, 

field  in   Pelly  v.  The  Royal  Exchange  43  ;  Gould  v.  Oliver,  4  Bing.  N.  C.  134; 

Jsntranee  Company,  1  Burr.  350.     In  a  Milward  v.  Hibbert,  3  Q.  B.  120 ;  Lewie 

recent  case  it  was  held,  that  the  con-  v.  Manhall,  7  M.  &  Or.  729 ;  and  ante, 

ttmction  of  a  policy  could  not  be  varied  p.  207. 

by  a  correspondence  between  the  as-  (l)  Nobis  v.  Kennoway,  ubi  supra, 

tured  and  their  agents  who  effected  the  (m)  Gabay  v.  Lloyd,  3  B.  &  C.  793 } 

insurance,  which  was  not  referred  to  in  Barilett  v.  Pentland,  10  B.  &  C.  760 ; 

the  policy,  but  of  which   the  under-  Scott  v.  Irving,  1  B.  &  Ad.  605 ;  Stewart 

writers  had  notice,  Halhead  v.  Young,  6  v.  Aberdein,  4  M.  &  W.  211 ;  Mackintosh 

£.  &  B.  312.  V.  Marshall,  11  M.  &  W.  116 ;  Partridge 

{k)  See  per  Lord  Mansfield  in  Noble  ▼.  Bank  qf  England,  9  Q.  B.  896;  and 

▼.  Kennoway,  2  Doug.  512;   see  also  the  judgment  of  Parke,  B.,  in  Bay/^f  y. 

Letkeulier's  case,  2  Salk.  443 ;  Salvador  Butterworth,  I  Ex,  428. 
T.  Hopkins,  S  Burr.  1707 ;  Grant  ▼.  Pox- 
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usage  not  to  pay  upon  a  loss  of  boats  slung  outside  upon  the 
quarters  of  the  vessel  was  excluded  (n). 

Parol  evidence  may  be  resorted  to  for  the  purpose  of  explain- 
ing words  which,  being  technical  or  local,  have  acquired  a 
peculiar  meaning ;  as,  for  instance,  words  relating  to  the  articles 
of  commerce  which  form  the  cargo  (o),  or  to  the  port  (p),  sea  (y), 
or  country  to  which  the  ship  is  bound  (r). 

If,  as  is  usually  the  case,  part  of  the  policy  is  printed  and  part 
written,  it  has  been  held  that  the  words  superadded  in  writing 
are  entitled  to  have  a  greater  weight  attributed  to  them  than 
the  printed  words;  inasmuch  as  the  written  words  are  con- 
sidered as  more  immediately  the  language  of  the  parties  (s). 

Ofbn,  and  Thirdly,  with  respect  to  open,  and  valued  policies,  and  voyage, 

Jrcu..  time,  and  mixed  poUcies. 

A  policy  may  be  either  open  or  valued.  In  the  former  the 
value  of  the  subject-matter  of  the  insurance  is  not  stated  in  the 
policy,  and  must  be  proved  after  a  loss.  In  the  latter,  to  pre- 
vent the  neceMty  of  proving  the  actual  value,  in  the  event  of  a 
loss,  a  value  agreed  upon  by  the  parties  is  mentioned  in  the 
policy,  and  is  conclusive  between  them  in  case  of  loss(0-  A 
valued  policy  contains  a  clause  to  the  following  effect :  "  7^ 
said  ship,  kc,  goods  and  merchandize,  i;c.,for  so  much  as  con- 
cerns the  assureds,  by  agreement  between  the  assureds  and  assurers 
in  this  policy,  are  and  shall  be  valued  at  £  ."  If  the  amount 
of  the  valuation  is  not  inserted  in  the  policy,  but  is  stated 
to  be  as  thereafter  may  be  declared,  and  no  declaration  is  made 
before  a  loss,  the  policy  is  not  void,  but  is  treated  as  an  open 
policy  (m). 

Where  the  policy  is  valued,  the  insured,  notwithstanding  the 

(n)  Blacken  v.  The  Royal  Exchange  borough  in  Robertson  v.  French,  4  East, 

Assurance   Company,  2   C.   &   J.   244;  136;  sAao  J Isager  v.  Tfte  St.  C^Uherine 

Crqfts  V.  Manhall,  7  C.  &  P.  597  ;  see  Dock  Company,  14  M.  &  W.  794.   Where 

also  Hall  v.  Janson,  4  £.  &  B.  500.  a  policy  is  set  out  upon  the  record,  and 


(o)  Scott  y,  Bourdillion,  2  N.  R.  213 
Mmoh  v.  Skurray,  Park  on  Ins.  191. 

{p)  Conttable  v.  Noble,  2  Taunt  403 
Payne  v.  Hutchinson,  ib.  405,  note. 

(q)  Brown  v.  Tayleur,  4  A.  &  £.  241 
Uhde  V.  Walters,  3  Camp.  16. 

(r)  Moxon  v,  Atkins,  3  Camp.  200 


comes  in  this  form  before  the  Court,  no 
argument  can  be  rested  on  this  distinc- 
tion, unless  it  is  averred  on  the  record 
that  the  difference  exists.  See  the 
judgment  of  Parke,  B.,  in  the  last-men- 
tioned case. 
{t)  See  the  judgment  of  Lord  Ellen- 


Robertson  v.  Clarke,  1  Bing.  445 ;  see      borough  in  Forbes  v.  Jspinall,  13  East, 


also  Parr  v.  Anderson,  6   East,  207 
Robertson  v.  Jackson,  2  C.  B.  412,  an 
nte,  p.  207. 
(«)  See  the  judgment  of  Lord  Ellen-       150. 


Robertson  v.  Jackson,  2  C.  B.  412,  and  (k)  Craaifurd  v.  Hunter,  8  T.  R.  15, 

ante,  p.  207.  note  ;   Harman  ▼.  Kingston,  3  Camp. 
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19  Geo.  2,  c.  37  (a:),  is  entitled  to  recover  the  whole  valua- 
tioOy  although  it  exceeds  his  interest  (y).  If,  however,  it 
appears  that  the  valuation  has  been  adopted  as  a  mere  cover  to 
a  wager  (^r),  or  that  the  value  has  been  fraudulently  misrepre- 
sented (a),  the  policy  is  void,  and  the  insurer  cannot  recover 
even  to  the  extent  of  his  actual  interest.  Another  effect  of  a 
policy  being  valued  is  that  in  cases  of  constructive  total  loss  the 
assured  may  obtain  in  some  events  more  than  a  compensation 
for  his  actual  loss  (&). 

Where  there  are  several  insurances  upon  the  same  vessel,  the 
valuation  is  generally  conclusive  only  between  tlie  assured  and 
the  underwriters  of  that  policy  which  contains  the  valuation.  It 
is  not  enough  for  the  underwriters  on  one  of  the  other  policies 
to  show  that  the  assured  has  received  from  another  quarter  the 
sum  fixed  by  this  valuation,  unless  this  amounts  to  a  complete 
indenmity  (c).  Where,  however,  an  owner  effects  two  insur- 
ances, declaring  the  same  value  in  each,  he  is  bound  by  this 
sum,  and  cannot  recover  more  on  the  two  policies  than  the 
sum  mentioned,  although  the  real  value  of  the  vtesel  is  more(rf). 
If  the  loss  is  only  partial,  the  value  in  the  policy  must  still  be 
looked  to  as  the  basis  of  the  calculation  (e). 

An  insurance  may  be  effected  either  for  a  voyage,  or  for  a  Voyaoe^time 
number  of  voyages,  in  either  of  which  cases  the  policy  is  called 
a  voyage  policy ;  or  the  insurance  may  be  for  a  particular  period, 
irrespective  of  the  voyage  or  voyages  upon  which  the  vessel 
may  be  engaged  during  that  period,  and  the  policy  is  then  called 
a  time  policy.  In  other  countries  the  length  of  the  time  for 
which  a  ship  may  be  insured  is  not  limited,  but  in  England  time 

(x)  Ante,  p.  291.  see  also  the  judgement  of  Lord  Ellen- 

{y)  JsewU  T.  Rucker,  2  Burr.  1167;  borough  in  Forbet  v.  ^spinall,  13  East, 

Staw4  V.  Feltonf  2  East,  1 14.  327  ;  and  in   Boi^field  v.  Barnes,  ubi 

{*)  See  per  Lord  Mansfield  in  Lewis  supra  ;  also  Hickman  v.  Carslairs,  5  B. 

▼.  Rmeker,  2  Burr.  1171.  &  Ad.  651.      A  contrary  opinion  ob- 

(a)  Htdgh  V,  De  la  Cour,  3  Camp.  tained  at  one  time,  and  it  was  argued 
319.  that  if  the  loss  was  only  partial,  the 

(b)  Jlltn  ▼.  Sttgrue,  8  B.  &  C.  561 ;  yalue  must  be  proved  as  in  an  open 
Young  V.  Turing,  2  M.  &  G.  593 ;  Man-  policy.  This  rule  appears  to  have  been 
HM^  V.  Irving,  1  C.  B.  168 ;  S,  C,  in  founded  upon  a  dictum  of  Lee,  C.  J., 
error,  2  C.  B.  784;  6  C.  B.  391.  cited  in  Shawe  v.  Felton,  2  East,   113. 

(c)  Bou^/Uld  V.  Barnes,  4  Camp.  228.  and   is  adopted  in  Park  on  Ins.  165. 

(d)  Irving  V.  Richards<m,  1  M.  &  Rob.  An  able  and  elaborate  refutation  of  this 
153  doctrine  will  be  found  in  1  Aruould  on 

(r)  Lewis  v.  Rucker,  2  Burr.  1171 ;       Ins.  357  (2nd  edit.) 


AND  MIXED 
POLICIES. 
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policies  made  for  a  longer  period  than  one  year  are,  by  statute, 
void  ah  initio  (/). 

In  addition  to  the  two  last-mentioned  kinds  of  policy  there 
is  a  third,  which  is  usually  called  a  mixed  policy ;  as,  for  in- 
stance, where  a  ship  is  insured  "  from  A.  to  B,  for  a  year." 
This  is  in  eflfect  a  time  policy  with  the  voyage  specified,  and 
runs  for  the  whole  period  insured,  irrespectively  of  the  comple- 
tion or  non-completion  of  the  voyage.  A  policy  of  this  descrip- 
tion does  not  attach,  unless  the  ship  sails  upon  the  voyage 
named  (^);  but  although  the  insurance  is  limited  to  commence 
at  a  certain  time,  it  is  not  necessary  that  the  ship  should  be 
then  in  the  port  specified  as  the  terminus  a  quo  (h).  Where  a 
policy  was  effected  on  goods  to  the  value  of  12,000/.,  in  canal 
boats  plying  between  London  and  Birmingham  for  twelve 
months,  and  the  claim  on  the  policy  was  warranted  not  to 
exceed  a  certain  sum  per  cent,  and  it  was  stipulated  that  a 
given  amount  only  was  to  be  covered  by  the  policy  in  any  one 
boat,  or  any  one  trip,  it  was  held  that  this  was  a  contmuing 
insurance,  and  applied  to  successive  cargoes  carried  within  the 
year,  although  goods  exceeding  12,000/.  in  value  had  been  car- 
ried (i). 


RE-iNsua- 

ANCB  AND 

DOUBLE 

INSURANCE. 


Fourthly,  as  to  re-insurance  and  double  insurance.     Re-insur- 
ance is  where  an  underwriter  procures  the  sum  which  he  has 
insured  to  be  insured  again  to  him  by  another  underwriter. 
This  is  flowed  in  all  cases  by  the  law  of  France,  and  of  the 
other  maritime  countries  of  Europe  (A\  and  also  in  America  (/) ; 
but,  by  the  law  of  England,  the  right  to  re-insure  is  limited  to         _ 
cases  in  which  the  insurer  is  insolvent,  becomes  bankrupt,  or  x  Vk^ 
dies.     In  the  two  former  cases  the  underwriter  himself,  and  inl/ 
the  latter  his  executors,  may  insure  to  the  amount  for  which  he 
insured,  provided  it  is  expressed  in  the  policy  to  be  a  re-insur- 
ance (m).     This  provision  applies  to  all  insurances  made  in  this 


(/)  35  Geo.  3,  c.  63,  s.  12. 

ig)  Way  V.  Modigliani,  2  T.  R.  30. 

(/t)  /&.;  see  also  Martin  v.  Fishing  In- 
suranee  Company^  20  Pickering  (Ameri- 
can) Rep.  389,  cited  in  Phillips  on  ins. 
Chap.  11,  s.  1. 

(i)  Crowley  v.  Cohen,  3  B.  &  Ad.  478. 

(At)  See  dKentComm.  279;  Arnould 
on  Ins.  340,  note  (c)  (2nd  edit) 

(/)  Kent  Comm.y  ubi  tupra ;  Phillips 


on  Ins.,  Chap.  3,  s.  13. 

(m)  19  Geo.  2,  c.  37,  s.  4.  By  the 
Bankrupt  Act,  12  &  13  Vict,  c  106,  s. 
174,  the  assured  may  prove  against  a 
bankrupt  underwriter,  and  receive  divi- 
dends with  the  other  creditors  as  if  the 
loss  had  happened  before  the  fiat  or  pe- 
tition, and  the  person  effecting  the  policy 
may  make  such  proof  if  the  party  inte- 
rested is  abroad. 


Digitized  by 


Google 


INSURANCE. 


303 


country,  whether  on  British  or  foreign  ships  (n).  A  mere  parol 
transfer,  however,  of  Hability  by  one  underwriter  to  another  at  a 
higher  premium,  in  order  to  assign  the  intended  benefit,  is  not 
prohibited  by  the  statute  (o). 

Double  insurance  takes  place  when  the  same  interest  and  the 
same  risk  is  insured  twice;   a  second  insurance  being  often 
necessary  where  the  precise  value  of  the  interest  is  not  at  first 
known.     But  if  it  appears,  when  the   value   of  the   interest 
becomes  known,  that  there  has  been  an  over-insurance  ;  that  is 
to  say,  that  the  sum  of  the  two  or  more  insurances  exceeds  the 
interest  of  the  assured,  the  excess  cannot  be  recovered  ;  for  the 
insurance  is,  to  this  extent,  an  infringement  of  the  rule  against 
wagering  poUcies.     But  although  the  assured  is  not  entitled  to 
be  satisfied  twice,  yet  he  may  proceed  upon  whichever  of  the 
poUcies  he  chooses,  and  may  recover  from  one  set  of  under- 
writers the  whole  sum  insured,  leaving  the  latter  to  sue  the 
Other  underwriters  for  contribution  {p).    We  have  already  seen 
that  where  one  only  of  several  policies  is  valued,  the  assured  is 
not  bound  in  the  others  by  the  value  named  (5).     The  extent 
to  which  the  underwriters  are  liable  to  return  the  premium 
where  there  is  an  over-insurance,  will  be  mentioned  at  the  con- 
clusion of  this  Chapter.     In  these  cases  payment  by  one  of 
the  insurers  operates  as  a  satisfaction  by  both  (r). 

Fifthly,  as  to  the  subject-matter  of  insurance.     An  insurance  Subject- 
may  be  effected  upon  the  ship  or  goods,  or  upon  both ;  in  the  J'n^sVrYnce. 
latter  case  the  subject-matter  is    usually  described  by  these  ship,  &c  and 
words  :  '*  any  kind  of  goods  and  merchandizes,  and  also  upon  goods. 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat 

(*)  Jndret  v.  Fletcher,  2  T.  R.  161.  whole  loss,  and  the  subsequent  insurers 
(tf)  Delver  v.   Barnes^  1    Taunt.  48.  are  freed  from  liability  on  returning  the 
The  point  was  not  expressly  decided  in  premium,  minus  one-half  percent  Code 
this  case,  but  it  does  not  appear  to  be  de  Comro.,  Art.  359.    The  convenience 
doubtfuL  of  some  definite  rule  is  so  great,  that  in 
ip)  Newhy  v.  Reed,   1  W.  Bl.  416.  America  the  policy  often  contains  a 
The  ruling  of  Lord  Mansfield  in  this  clause,  providing  that,  if  the  assured 
case  is  now  universally  followed  in  this  shall  have  made  any  prior  assurance,  the 
country.    2  Park  on  Ins.  423;  1  Arnould  subsequent  assurers  shall  be  answer- 
on  Ins.  3-16 (2nd  ed.)  A  custom  was,  how-  able  only  for  any  deficiency  not  covered 
ever,once  proved  to  the  contrary.  SeeThe  by  it.  See  3  Kent  Comm.  282;  Phillips 
Jjrican  Company  v.  Bull,  I  Show.  132.  on  Ins.  c.  14,  s.  3. 
The  French  rule  is,  that  if  the  policies  (q)  Ante,  p.  301. 
are  made  without  fraud,  and  the  first  (r)  Morgan  v.  Price,  4  Ex.  615. 
covers  the  whole  value,  it  bears  the 
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and  other  furniture,  of  and  in  the  good  ship  or  vessel,  caUed 
the ." 

Profits.  An  insurance  may  also  be  effected  upon  profits  expected  to 

accrue  from  the  cargo,  and  in  such  cases  it  is  sufficient  to  use 
the  word  "  profits "  generally,  without  further  specifying  what 
they  may  be  (0.  They  may  be  insured  either  by  a  valued  (m)  or 
an  open  policy  (x).  The  assured  must,  however,  show  that  he 
has  an  insurable  interest  (y),  which  had  attached  at  the  time  of 
the  loss  (z) ;  and  that  but  for  the  loss  which  intervened,  profits 
would  have  been  realized  (a).  Where  a  consignor  had  pur- 
chased rice  by  a  binding  contract,  and  by  a  similar  contract  had 
re-sold  it  at  a  profit,  and  the  vessel  which  was  to  carry  it  to  the 
second  vendee  had  been  chartered,  it  was  held  that  the  con- 
signor had  an  insurable  interest  in  such  profit,  although  a  por- 
tion only  of  the  rice  had  been  shipped,  and  actually  lost(i).  As, 
however,  the  policy  in  this  case  limited  the  inception  of  the 
risk  to  "  firom  and  immediately  following  the  loading  "  of  the 
goods,  it  was  held  that  the  insurance  applied  only  to  profits 
arising  from  the  rice  actually  put  on  board ;  and  further,  that 
even  if  the  policy  did  attach  to  the  profit  of  that  portion  of 
the  rice  which  was  lefl  on  shore,  it  only  covered  losses  occa- 
sioned directly  by  perils  of  the  sea,  and  not  such  as  arose  from 
the  insurer  being  prevented,  in  consequence  of  the  retardation 
of  the  voyage,  from  completing  his  contract  of  resale  (c).  Where 
profits  were  insured  by  a  policy  on  goods  "  banning  the 
adventure  upon  the  said  goods  and  merchandizes  from  the 
loading  thereof  on  board  the  said  ship,"  and  the  ship  was  lost 
before  she  reached  the  port  at  which  the  cargo  was  ready  to  be 
shipped,  it  was  held  that  the  policy  never  attached,  and  that  the 

(t)  Eyre  y,  Gf over f  Z  Camp.  276;  16  In   the  American    Courts    proof  that 

East,  218.    Such  an  insurance  is  within  profits  would  have  arisen  on  tne  voyage, 

the  operation  of  the  19  Geo.  2,  c.  37;  is  not  required  if  the  cargo  has  been 

see  Smith  v.  Reynolds^  1  H.  &  N.  221.  lost,  The  Patap$co  Insurance  Company  v. 

(u)  Grant  v.  Parkinsont  Park  on  Ins.  Coultat,  8  Peters  (Amer.),  222. 

402 ;  Henricksen  v.  Margetion,  2  East,  (6)  M*Swiney  v.  The  Royal  Bjcckange 

549,  note;  Barclay  v.  Coiuinsj  ib.  544.  Assurance  Company,  14  Q.  B.  684. 

See  the  judgment  of  Lawrence,  J.,  in  (c)  The  Royal    Exchange    Assurance 

this  case  as  to  the  foreign  law  on  this  Company  v.APSunney,  in  C&m,ScBcc,,H 

subject.  Q.  B.  646,  overruling  on  this  point  the 

{x)  Eyre  v.  Glover,  2  Camp.  276.  judgment  of  the  Court  below.     See  also 

iy)  Stockdale  v.  Dunlop,  6  M.  &  W.  Chope  v.  Reynolds,  5  C.  B.,  N.  S.  642, 

224.  in  which  case  the  goods  arrived  without 
(«)  Knox  V.  Wood,  1  Canp.  543.            <  damage,  but  by  a  vessel  into  which  they 

(a)  Hodgson  v.  Glover,  6  East,  316.  had  been  transhipped. 
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owner  of  the  cargo  could  not  recover  under  it,  for  the  delay  in 
the  shipment  of  the  cargo  and  consequent  loss  of  profits  (d). 

Freight,  or  the  profit  earned  by  the  shipowner  in  the  carriage  Freight. 
of  goods  on  board  his  ship  (e),  whether  arising  from  a  charter- 
party  or  the  earnings  of  a  general  ship,  may  be  msured  either 
for  the  whole  or  a  portion  of  the  voyage,  and  this  may  be  done 
by  a  time  policy,  though  the  freight  is  not  to  be  earned  till  after 
the  time  expires.  It  must,  however,  be  insured  eo  nomine,  and 
is  not  covered  by  a  policy  on  goods  C/).  Where  an  owner 
carries  his  own  goods  in  his  ship,  the  interest  which  he  has  by 
reason  of  his  saving  the  amomit  he  would  have  been  obliged  to 
pay  for  their  freight  had  not  the  ship  been  his  own,  is  covered 
by  a  policy  on  freight  (g). 

Freight  paid  before  or  during  the  voyage  may  also  be  insured 
as  freight  advanced  or  money  advanced  on  account  of  freight  (A). 
So  the  interest  of  persons  who  have  disbursed  money  for  the  use 
of  the  ship  abroad,  and  taken  in  respect  of  their  advances  a  bill 
of  the  captain's  drawn  against  freight,  may  be  insured  as  an 
advance  on  account  of  freight  (i). 

In  accordance  with  the  rule  already  mentioned  (A),  the  as- 
sured, in  order  to  recover  upon  the  policy,  must  show  that  at 
the  time  of  the  loss  he  had  an  insurable  interest  in  the  freight. 
There  is  in  practice,  although  not  in  principle,  a  material  dis- 
tinction on  this  head  between  the  freight  which  accrues  under 
a  charter-party  and  that  which  may  be  earned  by  a  general 
ship.  In  tiie  former  case  the  policy  attaches  as  soon  as  the  ship 
has  sailed  under  the  charter-party,  for  thereupon  an  inchoate 
right  to  freight  arises,  although  no  portion  of  the  cargo  may 
have  been  taken  on  board  (/)•  In  the  case,  however,  of  a  general 
ship  the  policy  does  not  usually  attach  until  the  goods  are  actu- 
ally shipped  (m),  or  at  least  until  part  of  the  goods  is  on  board, 

(dj  Halhead  ▼.  Young,  6  E.  &  B.  312.  Devaux  ▼.  Jantoftt  5  B.  &  C.  519. 

(e)  See  per  Lord  Ellenborough  id  {h)  Ellii  ▼.  Lrfone,  8  Ex.  546 ;  Hall 

Forbet  V.  Atpinall,  13  East,  325,  and  ▼.  Jaiuon,  4  E.  &  B.  500.    See  alw  post, 

A/e,  p  236.  p.  306. 

(/)  Michael  T.  OilUtpy,  2  C.  B.,  N.  S.  (t)  Wilton  v.  Martin,  11  Ex.  684. 

627 ;  Lucena  v.  Cratffurd,  2  N.  R.  315.  (*)  Jnte,  p.  290. 

For  instances  of  insurances  on  passage  (/)  Thompson  v.  Taylor,  6  T.  R.  478 ; 

money,  subject  to  the  provisions  of  £e  Atty  ▼.  Lindo,  1  N.  R.  236  ;  Homcattle 

Passengers  Act,    1852,  see   Gihton   ▼.  ▼.  Suart,  7  East,  400 ;  Daoidton  ▼.  fFi//a- 

Bra4tford,  4  E.  &   B.  586  ;   WUlit  ▼.  $ey,  1  M.  &  S.  313. 
Cookt,  5  E.  &  B.  641.  (m)  Tong$  ▼.  ffatU,  2  Str.  1251. 

{£)  Flhu ▼. PUmyng,  1  B.  &  Ad.  45; 
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and  the  reaidue  is  ready  to  be  shipped  (n) ;  nor  unless  a  biadtng 
contract  has  been  entered  into  for  the  loading  of  the  goods  (o), 
and  the  vessel  was  in  a  condition  to  receive  them  (p).  Where 
the  owner  of  a  ship  bought  a  c€U*go  which  was  seven  miles  from 
the  port,  but  ready  to  be  sent  on  board,  and  the  ship,  after  bein^ 
ready  to  receive  the  cargo,  was  lost,  in  an  endeavour  to  get  her 
out  of  dock,  it  was  held  that  a  policy  on  freight  attached  (y). 
And  where  an  owner  having  contracted  to  carry  passengers,  and 
to  make  alterations  in  his  ship  for  their  convenience,  had  shipped 
wat^  for  them,  and  commenced  the  alterations,  it  was  held  that 
this  was  an  inception  of  the  risk  (r). 

If  the  ship  have  part  only  of  her  cargo  on  board  at  the  time 
of  the  loss,  the  owner  can  recover  in  respect  of  that  part,  evem 
although  the  insurance  be  by  a  valued  pohcy  (s). 

Where  a  policy  is  on  freight  advanced  in  respect  of  the  whole 
voyage  described  in  the  policy,  and  a  portion  of  the  fireight  is 
advanced  after  part  of  the  voyage  has  been  performed,  this  sum 
may  be  recovered  against  the  underwriters,  although  it  was  paid 
before  the  policy  was  effected,  since,  in  this  case,  the  whole  of 
the  freight  must  be  considered  to  have  been  at  risk  at  the  time 
of  the  loss  (0. 

Money  ad-  Money  advanced  by  the  captain  during  the  voyage  for  the 

▼ancedtoship.  ^^  ^f  ^^  8hip(i«),  and  "commissions  and  privileges"  payable 
to  him  (or)  or  to  the  consignee  (y)  may  be  insured.  In  the  two 
latter  cases  it  must  be  shown,  as  in  the  case  of  insurance  ob 
freight,  that  the  interest  of  the  insurer  has  attached  in  respect 
of  the  goods  out  of  which  the  profits  are  expected  («).  The 
lender  of  money  on  bottomry  (^  respondentia  msy  also  insure 
to  the  extent  of  his  interest,  but  the  policy  must  be  expressed  to 
be  on  bottomry,  for  such  an  interest  is  not  covered  by  an  in- 
surance on  the  ship  or  goods  (a).  The  borrower  on  bottomry 
can  only  insure  upon  the  value  of  the  ship  or  cargo,  minus  the 

(r)  Montgomery  ▼.  Eggington,  3  T.  R.  320. 

862  i  Parke  v.  Hibton,  cited  2  B.  &  H.  («)  Forbes  v.  AtpinaU^  ubi  eufrm, 

326.  (0  Ellis  V.  Lqfone,  8  Ex.  546. 

(o)  Forbes  ▼.  JsphkUl,  13  East,  328  ;  (tf )  Gregory  ▼.  Christie,  I  Park  on 

Flint  V.  Flemyng,  1  B.  &  Ad.  46 ;  Patrick  Ins.  14. 

V.  Eames,  3  Camp.  441.  {*)^King  v.  Glooer,  2  N.  R.  206. 

(p)  WiUiamson  v.  Innes,  8  Bing.  81,  (y)  Flint  v.  Le  Mesmrier,  2  Park  oa 

note ;  iSr.  C.  1  M.  3r  Rob.  88 ;  Deoaux  ▼.  Ins.  403. 

Janson,  5  B.  N.  C.  519.  («)  Knox  ▼.  Wood,  2  Park  oo  lu. 

(9)  Devalue  v.  Janson,  ubi  aypra.  405. 

(r)  Truscott  v.  atristie,  2  B.  &  B.  (a)  Gboer  v»  Bhek,  I  Bun.  1894 
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tmonnt  which  has  been  adyanced ;  for  it  is  obvious  that  without 
this  deduction  the  insurance  would  exceed  the  amount  of  his 
interest  in  the  subject-matter  insured  (b). 

The  interests  which  have  been  already  mentioned  are  those  Other  interesu. 
which  in  practice  most  frequently  form  the  subject-matter  of 
insurances ;  any  interest,  however,  in  the  safety  of  a  thing,  or 
any  liability  which  may  be  incurred  is  sufficient  to  create  the 
right  to  insure.  Thus,  it  has  been  held  that  the  owners  of  a 
vessel,  who  were  answerable  for  any  loss  occurring  by  the  n^li- 
gence  of  their  crew  in  bringing  the  cargo  on  board,  might  insure  ^ 

the  goods  against  this  risk  (c).  So  the  owners  may  insure 
against  their  liability  for  any  damage  which  the  ship  insured 
may,  by  running  down  or  otherwise,  do  to  any  other  vessel  (d), 
as  well  as  for  passage  or  compensation  monies  for  which  they 
are  made  liable  by  the  Passengers  Act,  1855  («).  In  a  recent 
case,  the  owner  of  a  vessel,  which,  together  with  her  cargo,  had 
been  deserted  by  the  crew,  and  brought  into  port  by  salvors, 
having  obtained  possession  of  her,  entered  into  a  recognizance 
in  the  Court  of  Admiralty  as  a  security  for  the  whole  salvage; 
the  ship  afterwards  sailed  again,  and  together  with  the  cargo  was 
totally  lost,  and  the  owner  of  the  ship  was  obliged  to  pay  the 
amount  of  the  salvage ;  it  was  held  that  he  had  an  insurable 
interest  in  the  average  contribution  due  to  him  from  the  owners 
of  the  cargo  on  account  of  the  salvage,  and  that  he  was  entitled 
to  recover  this  amount  under  a  policy  effected  before  the  loss 
for  the  purpose  of  covering  what  he  might  have  to  pay  under 
the  recognizance  (/). 

The  law  of  England,  as  of  most  other  countries,  forbids,  on  Seamen's 
■  grounds  of  public  policy,  the  insurance  of  seamen's  wages,  or  of  ^^^ 
any  equivalent  which  they  may  be  entitled  to  receive  in  their 
st^ul  iff).    This  rule  does  not,  however,  apply  to  the  wages  of 

(h)  As  to  the  insurance  of  ships  bound  Willisy,  CooH,  5  E.  &  B.  641,  which 

to  or  from  the  East  Indies  on  which  were  decided  on  very  similar  sections  in 

Booey  has  been  advanced  on  bottomry,  the  repealed  Passengers  Act,  1852, 15 

see  19  Geo.  2,  c  37,  s.  6.  &  16  Vict  c.  44. 

(c)  W*lk€r  ▼.  MaUland,  5  B.  &  A.  (/)  Briggt  v.  The  Merchant  Trader^ 

in.  AuociatUm,  18  a  B.  167. 

{d)  Thomptom  ▼.  Reptolds,  7  E.  &  B.  (g)  Weheter  v.  De   Tastet,  7  T.  R. 

172.  167  ;  Park  on  Ins.  14 ;  see  the  judg- 

(e)  18  ft  19  Vict,  c  119,  s.  55,  and  ment  of  Sir  John  Nicholl  in  Th$  Ladf 

Gibmm  y.  Braiford,  4  £.  &  B.   586;  Dmrham,  8  Hagg.201. 
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the  master,  or  to  the  commission  to  which  he  is  entitled,  or  to 
any  share  which  he  may  have  as  part  owner  (A). 

Illegal  trading.  AH  insurances  are  invalid  which  are  intended  to  cover  adven- 
tures prohibited  by  the  law  of  nations,  such  as  voyages  under- 
taken in  breach  of  a  blockade  (f),  or  of  the  articles  of  a  treaty  (ft), 
or  which  are  in  violation  of  the  statutory  provisions  as  to  con- 
voy, ti-ade,  or  revenue  of  the  country  in  which  the  insurance  is 
effected  (/). 

Thus,  a  policy  effected  in  England  upon  a  voyage  which  is 
f  contrary  to  the  navigation  laws,  or  in  breach  of  the  customs 

laws  of  this  country,  is  void(m).  It  is  not  necessary  to  mention 
more  fully  the  cases  depending  upon  the  system  established  by 
the  Navigation  Acts,  which  are  now  repealed  (n).  With  respect 
to  contracts  in  violation  of  the  customs  laws,  it  has  been  held 
that  if  a  small  portion  only  of  the  goods  insured  be  contraband 
the  whole  policy  is  vitiated,  and  the  assured  is  precluded  from 
recovering  any  part  of  his  loss  (o).  And  it  is  a  general  rule, 
that  if  there  is  an  illegality  in  any  part  of  an  entire  risk,  the 
whole  is  thereby  vitiated  (p). 

It  has  been  often  doubted  how  far  the  legality  of  an  insurance 
ought  to  be  affected  by  the  fact  that  it  is  designed  to  cover  a 


(A)  King  V.  Glover,  2  N.  R.  206 ;  see 
ante,  p.  84. 

(i)  See  The  HurHge  Hone,  8  Rob. 
824;  Hannell  v.  Wise,  9  B.  &  C.  712, 
and  ante,  p.  220. 

{k)  See  The  Eenrom,  2  Rob.  I,  and 
Bird  V.  Jppleion,  8  T.  R.  562. 

{I)  Wainhotue  v.  Cowie,  4  Taunt.  1 78 ; 
Darby  v.  Newton,  6  Taunt  644 ;  John- 
ston V.  Sutton,  Doug.  354.  In  cases  of 
violation  of  statutory  provisions  as  to 
convoy,  it  must  be  shown,  if  the  policy 
was  effected  by  an  agent,  that  the  as- 
sured authorized  the  infHngement  of 
the  statute.  Carstairs  v.  JUnutt,  3 
Camp.  497 ;  Metoalf  v.  Parry,  4  Camp. 
125  ;  ThomhiU  v.  Lance,  ib,  231. 

(m)  See  Morck  v.  Jbel,  3  B.  &  P.  35 ; 
Chalmeri  v.  Bell,  ib,  604  ;  Lubbock  v. 
Pottt,  7  East,  449 ;  Gray  v.  Lloyd,  4 
Taunt.  136 ;  Campbell  v.  Innes,  4  B.  & 
A.  426 ;  Thompson  v.  Irving,  7  M.  &  W. 
367 ;  Suart  v.  PoweU,  I  B.  &  Ad.  266. 
All  these  cases  were  decided  upon  sta- 
tutes which  are  now  repealed;  but 
the  principles  laid  down  in  them  may 
still  be  useful  in  determining  what  ii 
■uch  an  illegal  trading  ai  to  invalidate 


an  insurance.  In  Cunard  v.  Hyde,  1  E. 
B.  &  £.  670,  it  was  held  that  the  sailing 
of  a  ship  from  her  port  of  loading,  in 
contravention  of  customs  laws,  did  not 
prevent  the  owner  of  the  cargo,  who 
was  not  aware  of  the  irregularity,  from 
recovering  on  a  policy  on  the  cargo  and 
freight.  Where  the  owner  of  the  cargo 
is  aware  of  the  illegal  act  he  cannot  re- 
cover. Cunard  v.  Hyde,  29  L.  J^  N.  S., 
Q.B.6. 

(n)  Ante,  p.  16. 

(o)  Parkin  v.  Dick,  2  Camp.  221; 
S,C,\l  East,  502  ;  Camelo  v.  Btittem,  4 
B.  &  A.  184.  It  has  been  held,  how- 
ever, that  when  a  licence  to  carry  pro- 
hibited goods  has  been  obtained,  and 
more  are  loaded  than  are  covered  by  the 
licence,  the  insurance  is  valid  in  respect 
of  the  goods  covered  by  the  licence. 
See  Keir  v.  Andrade,  6  Taunt.  498; 
Butler  V.  JUnutt,  1  Stark.  222 ;  see  also 
Pietchell  v.  JUnutt,  4  Taunt.  792. 

(p)  Wilion  V.  Marryat,  8  T.  R.  31 ; 
Bird  V.  AppleUm,  ib.  562;  Lubbock  v. 
Potte,  7  East,  449;  Bird  v.  Pigmh  8 
Selwyn's  N.  P.  1006. 
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T03rage  in  contraventioii  of  the  revenue  laws  of  a  foreign  state ; 
that  is  to  say,  of  a  country  other  than  that  in  which  the  policy 
is  underwritten.  Upon  this  point  the  most  eminent  jurists  have 
differed  (q).  In  England  it  has  long  been  settled,  that  although 
all  subjects  are  bound  by  the  revenue  laws  of  their  own  country, 
they  owe  no  duty  to  similar  laws  of  another  state ;  so  that  an 
insurance  upon  a  smuggling  voyage,  prohibited  only  by  the  laws 
of  the  country  to  which  the  ship  may  be  trading,  is  valid,  pro- 
vided the  object  of  the  voyage  is  known  to  the  underwriter  (r). 
A  similar  doctrine  has  also  prevailed  in  America  (s), 

9- 

It  has  been  already  mentioned,  in  treating  of  the  national  Contraband  of 
character  of  the  assured,  that  insurances  effected  in  a  belligerent  ^^' 
country  upon  the  property  of  an  enemy  are  void  {t).  Insurances 
by  neutrals,  in  a  neutral  country,  upon  goods  which  are  the 
property  of  subjects  of  a  belligerent  state,  or  upon  contraband 
of  war  (that  is  to  say,  stores  or  provisions  which  are  destined 
for  one  of  the  belligerent  powers)  (w),  have  also  been  considered 
by  some  authorities  to  be  void,  as  contrary  to  the  law  of 
nations  (x).  It  has,  however,  been  decided,  both  in  this  country 
and  in  America,  that  the  carrying  of  enemies'  goods,  not  being 
contraband  of  war,  by  a  neutral  ship  is  a  lawful  act,  and,  conse- 
quently, these  adventures  may  be  insured  (y).  But,  although 
the  neutral  is  not  liable  to  punishment  in  his  own  country  for 
contraband  trading,  the  goods  he  carries  may  be  seized  by  the 
opposite  belligerent  power,  and  in  ordinary  cases  the  whole  cargo 
is  forfeited  to  the  captors,  if  any  portion  of  it  consists  of  contra- 
band of  war ;  it  is  therefore  necessary,  in  order  to  render  these 
insurances  valid,  that  the  nature  of  the  trade  and  of  the  goods 
should  be  disclosed  to  the  underwriter  (z). 

(a)  Pothier,  Kent,  Story,  and  Mar-  fictitious  papers  were  used  to  carry  out 

•hall  maintain  that  such  insurances  are  the  purpose  of  the  scheme, 

illegal,  on  the  principle  that  those  who  (*)  3  Kent  Comm.  266. 

engage  in  foreign  commerce  are  bound  {t)  Ante,  p.  290. 

by  the  law  of  nations  to  act  in  obedience  (u)  See  The  Endraught,  1  Rob.  21, 

to  the  rules  of  the  country  in  which  and  the  judgment  of  Sir  W.  Scott  in 

they  transact  business.     On  the  other  The  Sarah  Chrittina,  ib.  241 ;  see  also 

hand,  Valin,  Emerigon,  and  Pardessus,  The   Twee  Ji^rowen,  4  Rob.  242 ;   The 

uphold  the  legality  of  these  contracts,  Charlotte^  5  Rob.  275  :    The  Richmond, 

upon  the  ground  that  they  are  sane-  ib,  325  ;  and  anie^  p.  246,  note  (u). 

tioned  by  usage,  and  Mr.  Arnould  has  (x)  Phillips  on  Ins.  c.  3,  s.  2,  and  the 

in  his  valuable  Treatise  on  Insurance  authorities  there  cited. 

Law,  adopted  this  view.    See  1  Arnould  {y)  Barker  v.  Blakes,  9  East,  283; 

on  Ins.  744  (2nd  edit.).  see  also  Richardson  v.  Maine  Imurance 

(r)  Planch^  v.  Fletcher,  1  Doug.  251  ;  Company,  6  Mass.  (American)  Rep.  114, 

Letter  v.  Fletcher,  1  Park  on  Ins.  360.  115,  cited  3  Kent  Comm.  268. 

In  the  former  of  these  cases  such  an  («)  See  the  judgment  of  Sir  W.  Scott 

insunmca    was    held    valid,    although  in  The  Charlotte,  5  Rob.  277. 
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The  voyage.       Sixthly,   as   to   the  voyage^  and   the  effects  of  delay   and 
deviation. 

Description  of       It  has  been  said  that  if  the  port  to  which  the  vessel  is  to 

mpoUcy.  g^  jg  ^^^  named,  the  policy  will  be  void  for  uncertainty  (a) ; 

but  however  this  may  be,  the  voyage  should   be  accurately 

described;   since  the  inception  and  termination  of  the  risk  is 

usually  limited  by  this  part  of  the  policy  (6). 

If  the  insurance  is  merely  "  from"  a  port,  the  vessel  is  not 
protected  unless  she  actually  sails (c);  if  it  is  "at  and  from" 
the  port,  she  is  protected  during  her  continuance  there  (rf).  In 
policies  upon  goods  it  is  usual  to  name  the  period  at  which  the 
risk  is  to  attach.  Where  it  is  stated  to  be  "  from  the  loading 
thereof"  at  a  particular  place,  goods  which  have  been  pre- 
viously put  on  board  at  another  port,  as  a  portion  of  the  out- 
ward cargo,  are  not  protected  (e).  If  the  place  of  loading  is  not 
named,  it  will  be  intended  to  be  a  loading  at  the  place  where 
the  voyage  is  to  commence  (/).  This  strict  construction  has, 
however,  been  relaxed  where  there  is  anything  on  the  fiu*  of 
the  policy  to  show  that  the  intention  was  to  cover  goods  pre- 
viously on  board,  as  where  the  policy  was  declared  to  be  "  in 
continuation  of  others,"  which  others  included  a  voyage  to  the 
port  of  lading  (^).  And  the  same  construction  was  put  on  a 
policy  which  expressed  that  the  insurance  was  to  commence 
from  the  loading,  "  wheresoever,"  &c.  (A). 

The  words  "  at  and  from"  a  particular  island  or  coast,  protect 
a  vessel  whilst  she  is  going  from  port  to  port  in  such  island  or 
coast,  for  purposes  connected  with  the  voyage  (i),  as,  for  instance, 
for  the  purpose  of  discharging  an  outward  cargo  (h) ;  of  loading 
a  homeward  cargo;  or  of  joining  convoy  (Z).  If,  however,  a 
vessel  is  insured  to  sail  from  a  particular  place,  which  is  named 

(a)  MoUoy,  B.  2,  c.  7,  8.  14.  ▼.  Hardy,  ubi  supra ;  Homeyer  ▼.  Lush- 
lb)  Robertson  v.  French^  4  East,  130  ;  ingtoth  16  East,  46  ;  MellUi  ▼.  AUnutt, 
Langhom  v.  Hardy ^  4  Taunt  628 ;  Uhd9  2  M.  &  S.  106 ;  BickwuM  v.  CarsUdrs,  5 
▼.  Walters,  3  Camp.  16.  B.  &  Ad.  651. 

(c)  As  to  what  amounts  to  ''sailing/'  (/)  Spitta  ▼.  Woodman,  2  Taunt  416. 

<<  commencement  of  voyage,'*  see  Roe-  \g)  Bell  v.  Hobson,  16  East  240. 

landts  ▼.  Harrison,  9  Ex.  444  ;  Thompson  (h)  Gladstone  ▼.  Clay,  1  M.  &  S.  418. 

▼.  Gillespie,  5  E.  &  B.  209,  and  Hudson  (•)  See  the  judgment  of  Lord  Mans- 

▼.  Bilton,  6  E.  &  B.  665.  field  in  Bond  v.  Nutt,  2  Cowp.  606. 

(rf)  Motteux  V.  The  London  Assurance  (*)  Warre  v.  Miller,  4  B.  &  C.  538. 

Company,  1  Atk.  545;  Hotch  v.  Edie,  6  (/)  Cruickshank  v.  Janson,  2  Taunt 

T.  R.  413 ;  Palmer  v.  Marshall,  8  Bing.  301  ;  see  also  the  judgment  of  Park,  J., 

79;   Williamson  ▼.  Innes,  ib,  81,  note.  in  Forshaw  v.  Chabert,  3  B.  &  B.  165. 

(f)  Robertson  Y.  French,  wad  Langhom 
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in  the  policy,  she  will  not  be  protected  if  she  sail  from  a  diflTerent 
place,  although  it  be  within  the  same  port(m).  Where  a  ship 
was  insured  "  at  and  from  her  port  of  lading,"  and  she  began 
to  load  her  cargo  at  one  place,  and  then  proceeded  to  another 
several  miles  distant  in  the  same  creek,  but  not  on  the  direct 
route  of  her  voyage,  and  these  places  were  not  shown  to  consti- 
tute one  port,  although  they  were  within  the  district  of  the  same 
custom  bouse,  it  was  held  that  this  was  not  authorized  by  the 
tarns  of  the  policy  (n). 

The  words  *'  at  and  from"  a  port  imply,  either  that  the  ship 
is  at  the  port  mentioned,  or  that  she  will  be  there  so  soon  after 
the  time  mentioned  as  not  materially  to  vary  the  risk  (o).  They 
also  imply  that  she  will  arrive  in  such  a  condition  as  to  enable 
her  to  Ue  in  reasonable  security.  It  is  not  necessary  that  she 
should  arrive  in  such  a  state  as  to  be  then  seaworthy  for  the 
voyage,  but  she  must  have  been  once  at  die  place  in  good 
safety.  If,  therefore,  she  arrives  at  the  outward  port  so  shat- 
tered as  to  be  a  mere  wreck,  the  policy  never  attaches  (j?). 
This  undertaking  applies,  however,  only  to  the  physical  con- 
dition of  the  vessel ;  therefore,  where  a  ship,  on  her  arrival  in 
safety  at  the  port  "  at  and  from"  which  she  was  insured,  was 
seiz^  and  ccmdemned  by  a  foreign  government  on  account  of 
political  causes,  it  was  held  that  the  policy  had  attached  (g).       ^^ 

Having  considered  the  cases  which  relate  to  the  commence- 
ment of  the  voyage,  or  the  terminus  a  quOy  we  will  now  mention 
those  whidi  relate  to  its  conclusion,  or  terminus  ad  quern  ;  leaving 
the  decisions  as  to  the  intermediate  passage  to  be  considered 
under  the  head  of  deviation. 

If  the  voyage  be  described  as  to  a  country  generally,  it 
terminates  upon  the  arrival  of  the  ship  at  any  port  in  that 
country  (r).  If  it  be  stated  to  be  to  a  port  or  ports  in  a  parti- 
cular district,  the  voyage  continues  until  the  vessel  arrives  at  her 
last  port  of  discharge  in  that  district.  If,  however,  her  unloading 
at  this  port  is  rendered  impracticable,  as  by  an  embargo  or  the 
like,  the  policy  will  be  exhausted  when  the  ship  has  put  into 


(m)  QmttabU  v.  NobU,  2  Taunt.  403. 
Even  although  the  name  of  the  place  is 
the  tame  as  that  of  the  port  witnin  the 
bounds  of  which  it  is  included.  lb. ; 
see  also  Pajfne  y.  Hutchinsm,  ib,  405, 
note. 

(«)  Brown  v.  Tmflemr,  4  A.  &  E.  241. 

(o)  Hull  V.  Cooper,  14  East,  479;  see 


also  Mount  v.  Larkins,  8  Bing.  108  ; 
Motteux  V.  The  London  Auwance  Com- 
pany, I  Atk.  548. 

(p)  See  the  judgment  of  Lord  Ellen- 
borough  in  Parmeter  y.  Coutint,  2  Camp. 
235. 

(q)  Bell  V.  Belly  2  Camp.  475. 

(r)  Camden  r.  Cowley^  1  W.  BI.  417. 
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the  last  port  in  the  district  named  which  she  can  make  with 
safety  (s).  Where  a  ship  was  insured  "  at  and  from  St.  Vincent, 
Barbadoes,  and  all  or  any  of  the  West  India  Islands,  to  her 
port  or  ports  of  discharge  and  loading  in  the  United  Kingdom, 
during  her  stay  there  and  thence  back  to  Barbadoes,  and  all  or 
any  of  the  West  India  colonies,  until  the  ship  should  have 
arrived  at  her  final  port  as  aforesaid,"  it  was  held,  that  the 
adventure  terminated  at  the  place  in  the  West  Indian  colonies 
where  she  substantially  discharged  her  cargo  from  this  country  (0. 
In  order  to  prevent  questions  arising  as  to  the  duration  of 
insurances  after  the  arrival  of  the  ship  at  her  port  of  discharge, 
a  provision  is  not  unfrequently  inserted  that  the  insurers'  lia- 
bility shall  continue  until  she  is  at  anchor  twenty-four  hours  in 
good  safety.  Under  these  words  she  is  protected  if  arrested  on 
her  arrival  in  the  port,  or  ordered  back  to  perform  quaran- 
tine (u).  It  has  been  said,  that  if  a  ship  insured  upon  these 
terms  to  any  particular  port  of  delivery  is  forced  by  stress  of 
weather  into  a  different  port  and  there  dischai^es  part  of  her 
cargo,  and  afterwards  proceeds  to  her  port  of  delivery,  the 
policy  remains  good ;  but  that  where  the  policy  is  general  to  a 
particular  country,  and  the  vessel  comes  to  a  port,  and  there 
voluntarily  remains  and  discharges  part  of  her  cargo,  the  policy, 
whether  on  ship  or  goods,  expires  after  she  has  remained  there 
twenty-four  hours  (x).  Even  where  the  policy  includes  the 
above  provision,  doubts  may  arise  as  to  whether  the  place  at 
which  the  vessel  is  moored,  can  be  considered  as  her  destina- 
tion. This  question  may  be  affected  by  the  state  of  the  tide, 
the  general  usage  of  the  port,  or  even  by  the  intention  of  the 
master.  Thus,  where  a  vessel  insured  to  London,  by  a  policy 
containing  these  terms,  was  moored  for  several  days  in  the 
Thames,  outside  one  of  the  docks,  into  which  the  captain  in- 
tended to  take  her,  but  he  was  prevented  from  so  doing  by  ice 
in  the  river,  it  was  held  that  the  underwriters  were  liable  for  an 
injury  which  occurred  to  her  whilst  she  was  moving  towards 
the  dock;  since,  although  she  had  been  anchored  more  than 
twenty-four  hours,  it  was  not  at  her  place  of  destination  (y). 

(«)  Brown  y.   Figne,  12  East,  283  ;  neyer  v.  Lushingiim,  15  East,  46. 

but  see  OUvenon  y.  BriglUman,  8  Q.  B.  (x)  See  the  ruling  of  Lord  Renyon  ia 

783.  Leigh  V.  Mather^  1  Esp.  412. 

(/)  Moore  v.  Taylor,  1  A.  &  E.  25.  (y)  Samuel  y.  The  Royal  Exchatige  At- 

(«)  Waplet  Y.  Eamet,  2  Str.   1243 ;  eurmice  Company,  8  B.  &  C.  119. 
Mineti  y.  Andereon,  Peake,  211 ;  Hor- 
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In  a  more  recent  case,  however,  a  vessel  similarly  insured,  from 
Liverpool  to  Quebec  and  back  to  her  discharging  port  in  the 
United  Kingdom,  was  chartered  from  Quebec  with  a  cargo  of 
timber  to  be  discharged  in  Wallasey  Pool,  in  the  river  Mersey. 
She  arrived  in  the  Mersey,  and  on  the  following  day  was  towed 
up  to  the  entrance  of  Wallasey  Pool,  but  being  unable  to  enter, 
by  reason  of  her  drawing  too  much  water,  the  captain  anchored, 
and  after  reporting  the  vessel,  discharged  the  deck  cargo,  and  a 
considerable  portion  of  the  other  cargo,  which  proceedings  occu- 
pied several  days.  The  ship  then  fell  over,  and  sustained  damage. 
The  captain  always  intended  to  take  her  into  Wallasey  Pool  with 
as  much  cargo  on  board  as  she  could  carry  with  safety.  Upon 
these  facts  it  was  held  that  the  underwriters  were  not  liable,  as 
the  vessel  had  arrived  as  near  to  Wallasey  Pool  as  she  could 
safely  get,  had  begun  to  discharge  her  cargo,  and  had  been 
moored  in  safety  twenty-four  hours  after  her  arrival  at  her  port 
of  discharge  (z). 

In  all  these  cases  the  question  is  one  of  fact,  depending 
upon  the  custom  and  usage  of  the  port  and  the  nature  of  the 
voyage  (o). 

WTiere  the  insurance  is  on  goods,  the  policy  usually  provides 
that  they  shall  be  protected  until  they  are  "  discharged  and 
safely  Icmded."  The  goods  are,  in  this  case,  protected  even 
whilst  in  public  lighters,  if  this  is  the  usual  mode  of  landing 
them  (b) ;  unless  the  consignee  by  some  act  of  his  own,  as  by 
undertaking  the  chaise  of  landing  them  himself,  discharges  the 
insurer  (c). 

It  is  of  the  essence  of  an  insurance  upon  a  voyage  that  there  Delay  and  its 
should  be  no  unreasonable  delay  in  its  commencement  or  devi-  ^^^^ 
ation  in  its  prosecution ;  and  if  either  occur  vnthout  a  su£Scient 
cause,  the  underwriter  is  discharged.  With  regard  to  delay  in 
the  commencement  of  the  voyage,  the  assured  impliedly  under- 
takes that  the  vessel  will  sail  within  a  reasonably  short  iime{d). 
What  is  a  reasonable  time  must  be  determined  by  the  existing 
state  of  things  at  the  port  where  the  ship  may  be.  It  has  been 
held  that  the  fact  that  the  vessel  insured  was  a  yacht,  a  kind  of 

(x)  WhitwU  y.  Harrism,  2  Ex.  127.  note  ;  Maiihie  v.  Potts^  8  B.  &  P.  23. 

(a)  LindMayy,Jan*on,^H.&N*699.  (c)  Strong  v.  Natdlly,   1  N.  It  16; 

See  also  Parker  y.  Winlow,  7  E.  &  B.  942.  Sparrow  v.  Carruthers,  2  Str.  1236. 

(6)  Hurry  y.  The  Royal  Exchange  At-  (</)  Palmer  y.  Marshall,  8  Bing.  317  ; 

ntraiiee  Company,  2  B.  &  P.  430 ;  Rucker  Mount  v.  Larkim,  ib,  108. 
i.TheLondom  Jentrance  Company,  ib.  432, 
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vessel  which  does  not  usually  go  to  sea  during  the  winter, 
formed  no  excuse  for  a  delay  in  sailing  which  continued  from 
January  to  May(tf).  But  a  delay  during  the  voyage,  which 
arises  from  causes  over  which  the  assured  have  no  control  (/), 
or  which  is  necessary  for  the  purpose  of  repairing  (^r),  or  of  pro- 
curing a  sufficient  crew  (A),  or  of  obtaining  a  cargo  (i),  or  indeed, 
for  any  other  reasonable  purpose,  requisite  for  carrying  out  the 
object  of  the  adventure,  is  allowable  (A).  Where  a  provision  is 
contained  in  the  policy  regulating  the  delay  to  be  allowed,  the 
underwriter  is  discharged  if  this  time  be  exceeded.  Thus,  where 
a  policy  gave  liberty  "  to  wait  two  months  at  Monte  Video  if 
needful,"  it  was  held  that  the  assured  was  restricted  to  two 
months;  and  that  a  delay  beyond  that  time,  although  for  a 
necessary  cause,  discharged  the  underwriter  (/)• 

Deviation  and  The  underwriters  are  also  discharged  by  an  improper  devia- 
tion from  the  usual  course  of  the  voyage.  The  objection  to  a 
deviation  is,  not  that  the  risk  is  increased,  but  simply  that  one 
of  the  parties  contracting  has  voluntarily  substituted  another 
voyage  for  that  which  has  been  insured  (m).  If  liberty  be  re- 
served to  call  at  one  port,  the  assured  may  not  call  at  another, 
although  it  is  not  more  out  of  the  usual  course  of  the  voyage; 
for  every  wilful  deviation  determines  the  policy,  and  it  is  imma- 
terial from  what  cause,  or  at  what  place,  the  subsequent  loss 
arises  (n). 

Whether  any  particular  alteration  of  the  voyage  is  such  a 
deviation  as  will  discharge  the  underwriters  is  a  question  of  hd 
which  depends  upon  the  description  of  the  voyage  in  the  policy, 
upon  the  ordinary  and  understood  mode  of  performing  it,  and 
upon  the  terms  of  any  warranty  or  representation  which  is 
capable  of  being  attached  to  the  contract  (o).    It  may,  however, 

(e)  Palmer  v.  MarthdU^  8  Bing.  817,  delay,    however,    for  the   purpose    of 

Palmtr  v.  Fennktgf  9   Bing.  462.     In  avoiding  a  peril  not  insured  against, 

these  actions,  which  arose  out  of  the  although  requisite  for  carrjring  out  the 

same  insurance,  the  Court  observed,  that  adventure,  would  not  be  allowable.  See 

the  owner  might  have  protected  hisaself  post,  p.  S16. 

by  insuring  **in  port  and  at  sea."  (/)  Doyle  v.  Powell,  4  B.  &  Ad.  267. 

(/)  Samuel  v.  The  Royal  Exchange  (m)  See  the  judgment  of  Lord  Mans- 

Jsturance   Company,  8   B.  &  C.  119  ;  field  in  Lawtbre  v.  mit&m,  1  Dong.  291; 

Schroder  v.  Thompson,  7  Taunt.  462.  S.  C.  Park  on  Ins.  465. 

(g)  Smith  V.  Surrtdge,  4  Esp.  25.  (ii)  BtUot  v.  WHsont  4  Brown,  P.  C. 

\h)  Grant  v.  King,  ib,  175,  470 ;  Clason  v.  Simmonds,  cited  6  T.  R. 

(t)  PhiUips  V.  Irving,  7  M.  &  G.  328.  533. 

In  diis  case  the  voyage  was  a  seeking  (o)  See  Lindsay  v.  Janeom^  4  H.&  N. 

voyage.  699,  and  the  cases  cited  on  the  nest 

(k)  See  the  cases  cited  above.     A  page. 
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be  said  generally^  that  any  nnnecessary  departure  from  the 
shortest,  or  most  usual  course,  and  any  improper  or  unaccus- 
tomed stoppage  at  a  port,  is  a  deviation  (jp).  But  neither  a 
mere  intention  to  deviate  (9),  nor  a  variation  of  the  original 
design  of  the  voyage,  as  by  taking  on  board  additional  goods,  if 
neither  delay  nor  increase  of  risk  arises,  and  the  course  of  the 
voyage  is  not  affected,  will  avoid  the  insurance  (r). 

Questions  analogous  to  those  which  we  have  been  considering 
have  arisen  in  time  of  war,  as  to  the  effect  of  carrying  letters  of 
marque,  which  hold  out  a  temptation  to  deviate.  It  was  at  one 
time  held  that  the  mere  taking  a  letter  of  marque  on  board,  in 
opposition  to  the  positive  directions  of  the  underwriters,  vitiated 
the  policy  (s);  but  later  cases  show  that  this  is  not  so,  at  all 
events  where  there  is  no  intention  of  using  them  (t).  And  in 
America  it  has  been  expressly  held  that  the  mere  fieict  of  the 
vessel  taking  letters  of  marque,  without  the  leave  of  the  under- 
writer, does  not  affect  the  policy  (u).  If,  however,  a  vessel  in 
the  use  of  the  letters  of  marque  goes  out  of  the  proper  course  for 
the  purpose  of  cruising,  this  clearly  amounts  to  a  deviation  (x). 

As  in  the  case  of  delay,  so  in  that  of  deviation,  if  it  arise  from  When  excused, 
one  of  the  perils  insured  against,  or  is  necessary  for  the  pur- 
poses of  the  voyage,  or  proceed  from  a  cause  over  which  the 
assured  or  his  agents  have  no  control,  the  insurance  is  not 
affected  by  it  Thus,  if  the  deviation  is  caused  by  stress  of 
weathar  (y),  by  the  barratry  of  the  master  (ar),  or  by  a  refusal  of 
the  crew  to  jM'oceed(a),  or  if  the  ship  is  carried  out  of  her  course 
by  a  King's  ship,  the  underwriter  is  still  liable  (&).    To  excuse 

Ob)  See  Davis  v.  Garrett,  6  Bing.  725.  Pratt,  16  M.  &  W.  471 ;  1  Ex.  257. 

If  there  are  different  courses  by  which  («)  DenUtm  v.  Modiglianif  5  T.  R. 

the  Tojrage  insured    may  be    accom-  580. 

pUshed,  the  underwriter  is  entitled  to  (t)  Moss  v.  Byromt  6  T.  R.  379;  see 

the  benefit  of  the  master's  judgment  as  also  the  judgment  of  Lawrence,  J.,  in 

to  which  of  them  is  most  expedient ;  Raine  v.  Bell,  9  East,  201,  and  the  ob- 

and  if  the  master,  by  the  instructions  servations   of   Lord  Ellenborough   in 

of  the  shipowner,  pursue  one  of  these  Jarratt  v.  Ward,  I  Camp.  26S. 

courses,  and  the  fact  of  these  instnic-  («)    Wiggin    v.    Amory,     13    Mass. 

tions  is  not  communicated  to  the  un-  (American)  Rep.  118;  Wiggin  y.  Board- 

derwriter,  the  policy  will  be  yitiated  on  man,  14  ib,  12. 

the  ground  of  a  variation  of  the  risk,  (x)  Jolly  v.  Walker^  2  Park  on  Ins. 

or  of  an  improper  concealment.    Mid-  448. 

dUwood  V.  Blokes,  7  T.  R.  162.  {y)  Harrington  v.  Halkeld,  2  Park  on 


(q)  Kewley  ▼.  Ryan,  2  H.  BL  348.  Ins.  455. 

(r)  Baine  v.  Bell,  9  East,  196 ;  La- 

9eke  T.  Ostein,  12  East,  131,  overruling 

mtt  V.  WardeU,  2  Esp.  610,  and  Sheriff 

▼.  PottSf  5  Esp.  96 ;  see  also  Ashley  v. 


(r)  RMne  v.  Bell,  9  East,  195 ;  La-  (z)  Vallejo  v.  Wheeler,  1  Cowp.  143. 

ro€^  V.  Osmn,  12  East,  131,  overruling  (a)  Driscol  v.  Bwil,  1  B.  &  P.  313. 

StUt  V.  WardeU,  2  Esp.  610,  and  Sheriff  \h)  Seott  v.  Thompson,  1  N.  R.  181. 
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the  deviatioDy  however,  it  must  take  place  under  compulsiouy 
physical  or  moral.  Where  a  merchant  vessel  put  to  sea  after  an 
enemy's  ship,  in  accordance  with  the  orders  of  a  King's  officer, 
but  it  did  not  appear  that  any  compulsion  or  threat  had  been 
used,  it  was  held  that  no  sufficient  excuse  for  a  deviation  had 
been  established  (c).  A  deviation  is  excused  also  if  the  master 
goes  out  of  the  way  ex  justa  caus&y  as  to  refit,  or  to  avoid 
enemies,  or  pirates  (rf),  or  the  operation  of  an  embargo  (e),  or  for 
the  purpose  of  joining  convoy  (/),  or  for  any  other  cause  which 
renders  the  deviation  necessary  for  the  safety  of  the  ship,  and 
which  is  not  expressly  excluded  by  the  terms  of  the  policy  (y); 
unless,  indeed,  this  cause  is  one  of  the  perils  not  insured 
against(A).  And  if  the  ship  is  in  a  decayed  or  injured  condition, 
she  may  put  into  the  nearest  port  for  the  purposes  of  repair  (£). 

In  addition  to  the  above  justifiable  causes  of  deviation,  it  has 
been  considered,  of  late  years,  although  it  can  scarcely  be  said 
to  have  been  decided  in  this  country,  that  a  vessel  may  depart 
firom  her  course  in  order  to  succour  a  ship  in  distress,  and  to 
save  the  lives  of  those  on  board  (A). 

A  deviation  is  not  justifiable  if  it  be  made  to  avoid  a  peril 
which  is  not  insured  against  (0;  nor  will  a  deviation  by  reason 
of  necessity  be  excused,  if  the  immediate  cause  of  the  necessity 
is  the  n^ligence  or  want  of  caution  of  the  owners  (m).  In  cases 
of  deviation  by  necessity,  nothing  more  must  be  done  than  the 
necessity  requires  (n).  Therefore,  where  a  ship  endeavouring  to 
avoid  an  embargo,  had  an  opportunity  of  entering  a  neighbour- 
ing fiiendly  port,  but  instead  of  availing  herself  of  it,  she  sailed 
back  to  her  port  of  outfit,  the  underwriters  were  held  to  be  dis- 


(c)  Phelps  V.  Auldjo,  2  Camp.  350.  54,  and  of  Sir  C.  Robinson  in  The  Jane, 

{d)  Per  Lord  Mansfield  in  Pelly  t.  2  Hagg.  845.     In  America  the  same 

The  Royal  Exchange  Atmrance  Company,  rule  has  been  acted  upon  in  some  cases. 

1  Burr.  350;  DrUcol  v.  Pastmore,  1  B.  See  3  Kent  Comm.  313;    Phillipi  on 

&  P.  200.  Ins.  c.  12,  8. 1.    But  it  has  been  dis- 

(e)  Blackenhagen  y.  The  London  Js-  tinctly  decided  in  that  country,  that  the 

turance  Company,  1  Camp.  454.  right  to  deviate  cannot  be  extended  to 

(/)  Gordon  v.  Morkv,  2  Str.  1265  ;  cases  where  the  object  is  merely  to  save 

Bond  ▼.  GonsaUe,  2  Salk.  445  ;  Bond  t.  property.    The  Henry  Ewbank,  1  Sumner 

Nuttf  2  Cowp.  601 ;   Warwick  v.  Scott,  (American)  Rep.  400 ;     The   Schooner 

4  Camp.  62.  Boston,  ib.  328. 

(g)  See  per  Q\hhu,C,  J,,  in  D'Jguilar  (I)  (TReiUy  ▼.  The  Royal  Exchange 

V.  Tobin,  Holt,  185.  Assurance  Company,  4  Camp.  246 ;  For- 

(h)  See  post,  p.  318.  shaw  v.  Chabert,  3  B.  &  B.  158. 

(i)  Motteux  V.  The  London  Aseurance  (m)  Woolfy.  Claggett,  3  Esp.  257. 

Company,  1  Atk.  545.  (n)  Per  Lord  Mansfield  in  Lavabrt 

(k)  See  the  judgments  of  Lawrence,  y.  Wilson,  1  Doug.  291. 
J.,  in  Laufrenee  v.  Sydebotham,  6  East, 
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charged  (o).  If  a  ship  is  driven  by  storm  into  a  port  out  of  her 
voyage,  she  is  not  bound  to  return  back  to  the  point  whence  she 
was  driven,  if  she  does  her  best  to  proceed  to  her  port  of  desti- 
nation; and  if  no  time  is  lost  by  so  doing,  she  may  take  in  cargo 
at  the  intermediate  port  (p). 

A  deviation  which  would  otherwise  discharge  the  under- 
writers may,  also,  in  accordance  with  a  principle  already 
noticed  (9),  be  justified  by  an  usage  or  custom  which  is  so 
notorious,  that  it  must  be  presumed  to  have  been  known  to  the 
insurers  when  they  underwrote  the  policy.  Thus,  in  voyages  to 
the  East  Indies  and  back,  by  vessels  in  the  employment  of  the 
East  India  Company,  an  intermediate  voyage  made  by  order  of 
the  council  in  accordance  with  a  practice  then  usual,  was  held 
to  be  no  deviation  (r).  A  liberty  of  a  similar  kind  has  also 
been  recc^ized  in  respect  of  ships  trading  to  Newfoundlander). 

Express  reservations  in  the  policy,  by  which  the  vessel  is  per- 
mitted to  depart  from  the  ordinary  course  of  the  voyage,  have 
usually  been  construed  strictly  as  against  the  assured,  and  have 
been  confined  to  such  deviations  as  are  consistent  with  the 
general  objects  and  purposes  of  the  voys^e.    Thus,  where  leave 
was  given  to  carry  letters  of  marque,  and  to  chase,  capture,  and 
man  prizes,  it  was  held  that  this  did  not  justify  the  ship  in 
shortening  sail  and  lying-to  several  times  on  the  voyage,  in 
order  to  allow  a  prize  which  she  had  captured  to  come  up  and 
keep  company  with  her(0.     Where  permission  is  given  to     j 
touch  at  difTerent  ports,  the  ship  may  omit  some  of  them(tt);     / 
but  if  she  goes  to  more  than  one,  she  must  visit  them  in  the    / 
order  described  in  the  policy  (jt),  unless  it  appear  clearly  from 
the  whole  scope  of  the  adventure,  or  from  the  expressions  used  . 
in  the  policy,  that  it  was  not  intended  to  indicate  the  order  in  > 
which  the  ship  must  proceed,  but  merely  to  describe  the  dis- 
trict comprehending  all  the  ports  and  places  which  she  might 
visit  (y).     This  liberty  to  touch  is  also  available  only  for  pur- 
Co)  Blackenkagen  v.  The  London  At-      45 ;  see  also  Jarratt  v.  Ward^  1  Camp. 
mranee  Company,  1  Camp.  454.  263 ;  Hibbert  v.  HalUday,  2  Taunt.  428. 

{p)  Dtlaney  Y.  Stoddart,  1  T.  R.  22.  («)  Manden  v.  Reed,  3  East,  572. 

Iq)  See  ante,  p.  299,  and  Bond  v.  Oon^  {»)  Martden  y.  Reed,  uH  iupra ;  see 

eales,  2  Salk.  445.  also  Beatson  y.  Haworth,  6  T.  R.  531 ; 

(r)  Salvador  y.  Hopkins,  3  Burr.  1707 ;       Oairdner  v.  Senhoueet  3  Taunt.  16. 
Gregory  y.  Christie,  1  Park  on  Ins.  83 ;  (y)  MetcaJfe  y.  Parry,  4  Camp.  123 ; 

Farquharson  y.  Hunter,  ib.  84 ;  Grant  y.      Bragg  y.  Jnderson,  4  Taunt  229  ;  Jsh" 
Paxton,  1  Taunt.  463.  ley  y.  Pratt,  16  M.  &  W.  471  ;  1  Ex. 

(«)  Fallanee  y.  Detear,  I  Camp.  503.        257. 

(I)  Lawrence  y.  Sydebothanh  6  East, 
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poses  connected  with^  and  sabordinate  to,  the  voyage  insured. 
Calling  at  a  port,  therefore,  for  any  other  parpose,  notwith- 
standing the  policy  may  contain  very  general  terms,  as,  for 
instance,  that  the  ship  may  touch  '^for  all  purposes  whatsoever," 
has  been  held  to  avoid  the  insurance  (z),  A  liberty,  however, 
to  touch,  or  to  touch  and  stay,  will  authorize  the  discharging  or 
taking  in  of  cargo,  provided  this  is  not  inconsistent  with  the 
general  purposes  of  the  voyage,  and  does  not  increase  or  vary 
the  risk  (a). 

If  the  vessel  sails  upon  the  voyage  insured,  and  deviates 
durii^  the  course  of  it,  the  assured  may  recover  for  a  loss  which 
happens  before  she  reaches  the  dividing  point  (6).  Thus, 
where  a  policy  was  effected  on  goods  from  Liverpool  to  Lon- 
don, and  the  ship,  without  any  permission  to  do  so,  put  into 
Southampton  to  discharge  a  portion  of  the  cargo,  it  was  held 
that  until  she  reached  Southampton  the  goods  were  protected 
by  the  policy  (c). 

It  has  be^i  already  said  that  a  mere  intention  to  deviate  will 
not  affect  the  policy  ((2).     On  the  other  hand,  however,  the 

f '  policy  is  discharged  if  the  master  never  intended  to  sail  on  the 
voyage  insured,  although  the  loss  may  occur  before  she  arrives 
at  the  deviating  point.  Thus,  where  the  insurance  was  on  a 
voyage  from  Maryland  to  Cadiz,  and  the  captain,  when  he 

i  sailed,  had  no  intention  of  going  to  that  place,  it  was  held  that 
the  policy  was  discharged,  although  the  vessd,  when  captured, 
was  in  the  course  from  Maryland  to  Cadiz,  and  had  not  reached 
the  point  at  which  she  would  have  diverged  to  go  to  the  place 
for  which  she  was  actually  destined  (e). 


Perils  Seventhly,  as  to  ^Ae  perils  insured  againsU    We  have  seen  in 

what  terms  these  perils  are  usually  described  in  the  policy  (/). 


INSURED 
AGAINST. 


(s)  Langhom  ▼.   AUnutt,  4  Taunt  p.  315. 
511 ;  mniama  ▼.  Shee,  8  Camp.  469;  (a)  Raine  Y,  Bell^  9  East,  195}  Cor- 

Hammond  v.  Reid,  4  B.  &  A.  72 ;  Solly  mack  y.  Gladttone^  ubi  tupra, 
y.  fP%i/more,  5  B.  &  A.  45 ;  Bottomley  y.  (6)   Qreen  v.   Young,  2  Balk.  444; 

Bovilly  5  B.  &  C.  210.    The  following  Carter  y.  The  Royal  Exchange  Jsntrmnee 

are  cases  in  which  the  staying  or  trad-  Company ^  cited  2  Str.  1249 ;  HeeeHem  y. 

ing  has  been  held  authorized  by  the  AllmUt,  1  M.  &  S.  46. 
terms  of  the  policy.     Urquhart  y.  Bar-  (c)  Hare  v.  Travii,  7  B.  ft  C.  14. 

nard,  I  Taunt  450 ;  Cormack  y.  Glad-  (d)  Thellui$on  y.  Fergusson,  I  Do«g. 

ttonej  11  East,  847;   VMeU  v.  Allmttt,  861 ;  Kewiey  y.  Ryan^  2  H.  Bl.  848; 

8  Taunt  419  ;   Rueker  y.  Allnutt,  15  see  also  antCt  p.  815. 
East,  278  ;   Armet  y.  Innes,  4   Moore,  (e)  Woolridge  y.  Boydetl,  1  Doug.  16; 

150;  Leaihly  v.  Hunter,  7  Bing.  517;  Way  y.  ModigUani,  2  T.  R.  80. 
Warre  y.  Miller,  4  B.  8r  C.  589.     See  (/)  Ante,  p.  298. 

also  the  cases  cited  in  note  (r),  ante. 
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We  will  consider  them  in  the  order  in  which  they  are  men- 
tioned ;  observing,  that  in  all  inquiries  as  to  whether  a  parti- 
cular peril  falls  within  the  description  in  the  policy,  it  is  a 
leading  principle  that  the  proximate  and  not  the  remote  cause  is 
to  be  looked  to(y). 

The  words  "perils  of  the  sea"  apply  only  to  losses  of  which  P^"^ o^*^® 
the  operative  cause  occurs  while  the  ship  is  at  sea,  or  in  a 
fdace  where  the  tide  flows.  They  do  not  include  an  injury  done 
n^ikt  the  vessel  is  hove  down  on  a  beach  within  the  tide- 
way (A),  or  in  a  graving  dock  (£)•  Nor  do  they  apply  to  all 
perils  which  may  happai  on  the  sea  (i) ;  but  to  such  of  these 
accidents  only  as  are  caused  by  the  violence  of  the  wind  or 
waves,  by  thunder  and  lightning,  by  driving  against  rocks,  by 
the  stranding  of  the  ship,  or  the  like  (/). 

The  underwriters  are  liable,  therefore,  in  respect  of  animals 
which  are  killed  or  damaged  by  the  motion  of  the  vessel  during 
a  storm  (m),  and  for  injuries  which  arise  from  a  ship's  taking 
ground  in  a  tidal  harbour^  owix^  to  an  accidental  and  extraor- 
dinary swell  (n),  or  from  her  having  stranded  (o),  or  from  an 
accidental  collision  (p). 

If  the  loss  is  immediately  occasioned  by  a  peril  insured 
against,  the  insurers  are  UaUe,  although  it  arose  remotely  from 
the  neglig^ice  or  misconduct  of  the  master  and  crew  (q\  or 
from  a  collision  caused  by  gross  n^ligence  on  the  part  of  the 
crew  whoBe  ship  ran  into  the  vessel  insured  (r).  But  they  are 
not  liable  in  respect  of  a  loss  not  arising  from  the  perils  insured 

ig)  In  jure   man  remtia   causa   ted  borough  in  CuXkn  v.  ButUr^  6  M.  &  S. 

prmaa  tpeeicUuTf  Bacon's  Max.  1,  where  464. 

it  it  said,  "  It  were  infinite  for  the  law  (/)  1  Park  on  Ins.  102. 

to  judge  tlM  caupes  of  causes,  and  their  (m)  Lawrence  v.  Jberdein,  5  B.  &  A. 

impolsions  one  of  another ;  therefore  it  107  ;  Gabu^  y.  Lloydf  8  B.  &  C.  798. 

contenteth  itselfe  with  the  immediate  (n)  Fletcher  t.  InglUf  2  B.  &  A.  315. 

cause,  and  judgetfa  of  acts  by  that,  with-  This  case  is  said,  in  Magnus  v.  Buttemer, 

out  looking  to  any  further  degree."  See  ubi  supra^  to  have  been  decided  on  the 

also  Heyman  ▼.  Parish,  2  Camp.  149 ;  principle  that  the  occurrence  was  ac- 

Green  v.  BhuUe,  Peake,  278,  8rd  edit ;  cidental. 

Hodgson  y.Maleoim,  2  N.  R.  $36 ;  Nay-  (o)  Hahn  v.  Corbett,  2  Bing.  205. 

hr  T.  Palmer,  8  Ex.  789  ;  10  Ex.  382 ;  (p)  Butler  v.  Fisher,  3  Esp.  67. 

Thompson  v.  Hopper,  6  E.  8r  B.  987,  and  {q)  Walker  t.  Maitland,  5  B.  &  A. 

the  cases  cited  below,  which  illustrate  171  ;   Bishop  v.  Pentland,  7   B.  &  C. 

this  rule.  219 ;  see  also  Heyman  v.  Parish,  2  Camp. 

(A)  Thompson  r.  Whitmore,  8  Taunt.  149 ;  Dixon  t.  Sadler,  5  M.  &  W.  405  ; 

227;   Magnus  v.  Buiiemer,   11  C.   B.  8M.&W.895;  The  General  Marine  In^ 

876.  surance  y.  Sherwood,  14  Howard  ( Amer.) 

(0  Phillips  ▼.  Barber,  5  B.  &  A.  161.  852. 

(At)  See  the  judgment  of  Lord  Elkn-  (r)  Smith  r.  ScoU,  4  Taunt.  120. 
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against)  but  from  the  vice  of  the  subject  of  insurance ;  as  where 
a  ship  is  sent  to  sea  in  a  state  not  fit  for  the  particular  voyage, 
so  that  without  encountering  any  more  than  ordinary  risk,  she 
is  obliged  to  put  into  a  port  for  repair  (s) ;  nor  are  they  liable 
when  the  misconduct  of  the  assured  is  the  efficient  cause  of  the 
loss,  although  the  immediate  cause  of  it  be  a  peril  insured 
against ;  for  the  maxim,  "  in  jure  non  remota  causa  sed  proxima 
spectatur"  can  never  be  applied  where  it  contravenes  the  funda- 
mental rule  of  insurance  law,  that  the  insurers  are  not  liable  for 
a  loss  occasioned  by  the  wrongfiil  act  of  the  assured  (t).    T^e 

/underwriters  are  not  liable  for  injuries  caused  by  rats(t«),  or 
worms  (x\  The  mere  remoteness,  however,  of  the  cause,  if 
there  be  no  other  independent  cause  intervening,  will  not  pre- 
vent its  being  considered  as  the  cause  to  which  the  loss  is  to 
be  attributed.  Thus,  where  a  vessel  laden  with  hides  and  to- 
bacco, shipped  water  which  rendered  the  hides  putrid,  and  the 
gas  which  escaped  from  them  injured  the  tobacco,  it  was  held 
that  the  damage  was  one  which  resulted,  although  not  imme- 
diately, from  the  perils  of  the  sea  (y).  And  where  the  payment 
of  a  sum  insured  depended  upon  the  safe  arrival  at  certain  ports 
of  some  Chinese  emigrants,  and  they  mutinied  during  the 
voyage,  seized  on  the  ship  and  refused  to  proceed  on  their  des- 
tination, it  was  held  that  this  piratical  seizure  of  the  ship 
(which  was  a  peril  covered  by  the  policy)  must  be  deemed  to  be 
the  real  cause  of  the  loss  of  the  sum  insured,  although  the 
coolies  might,  if  they  had  been  so  minded,  have  returned  to  the 
ship  after  the  seizure,  and  have  proceeded  in  her  on  the 
voyage  (z). 

(«)  Fawcus  V.  Sar^ldt  6  £.  &   B.  Company » 6  Ex.  451.    From  this  and  the 

192.  other  cases  it  would  seem  that  the  true 

{t)  See  the  judgment  in  Thompson  y.  application  of  the  maxim  **cinua  proxi' 

Hopper,  6  £■  &  B.  937.    In  these  cases  ma,  4^,"  to  the  law  of  insurance,  is  this, 

the  maxim  cited  in  the  text  is  qualified  — where  there  are  two  really  indepen- 

by  another  legal  maxim,  *'  dolus  cir-  dent  causes  moving  to  the  loss,  tiie  last 

cuitH  non  purgalur,**     lb.  of  which  alone  would  have  been  suffi- 

(u)  Hunter  v.  Potts,  4  Camp.  203 ;  cient  to  cause  it  as,  for  instance,  where 

see  also  Laveroni  y.  Drury,  8  Bx.  166,  there  is  a  stranding  and  a  consequent 

and  the  foreign  authorities  there  cited.  capture,  or  the  like,  the  rule  applies ; 

(x)  Rhohl  ▼.  Parr,  1  Esp.  444.     In  where,  however,  there  is  but  one  causa 

Phillips  on  Ins.  c.  13,  s.  8,  it  is  oh-  causans,  its  mere  remoteness,  or  the  fact 

berved,  that  if  the  injury  to  the  ship  by  that  its  effect  is  increased  or  accele- 

worms  arose  from  the  loss  by  a  sea  peril  rated  by  other  causes  having  no  inde- 

of  the  protection  of  the  copper  sheath-  pendent  operation,  does  not  make  it  a 

ing,  the  insurer  might  reasonably  be  eotwa  remota  within  the  meaning  of  the 

charged.    See  also  hazard  v.  N,  E.  Ma-  rule.     See  also  the  judgment  in  Tkomp^ 

rine  Insurance  Company ^  1  Sumner  (Ame-  son  v.  Hopper,  6  £.  &  B.  937. 

rican)  Rep.  218.  (s)  Naylarv.  Palmer,9Ex,7Z9;  SLC^ 

(jf)  Montaya  v.  The  London  Jssuranee  Cam.  Scacc.  10  Ex.  882. 
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Upon  the  same  principle  it  has  been  decided  that  the  insurer 
of  goods  is  not  liable  when  they  are  sold  by  the  master  to 
defray  the  expenses  of  repairs  rendered  necessary  by  a  tempest; 
for  although  the  same  sea  peril  occasioned  the  damage  for  the 
reparation  of  which  the  goods  were  sold^  the  want  of  funds 
almndey  obliged  the  captain  to  have  recourse  to  the  sale  of  the 
goods  (a).     Where   a  ship  insured   came  into  collision  with      / 
another  vessel,  and  an  arbitrator  awarded  that  each  ship  should     ; 
bear  half  of  the  a^regate  loss,  and  by  reason  of  this  decision     \ 
the  ship  insured  had  to  pay  a  balance  to  the  other  ship,  this  loss         / 
was  held  not  to  be  covered  by  the  policy  (6).     It  was  also  held 
in  the  same  case,  that  the  underwriters  were  not  liable  for  the 
wages  and  provisions  of  the  crew  whilst  the  ship  was  detained 
in  port  in  order  to  repair  other  damage  done  to  her  by  perils  of 
the  sea  (c). 

Losses  which  do  not  fall  within  the  words  ^^  perils  of  the 
seas,"  are  often  covered  by  the  general  terms  which  follow  these 
words  in  the  ordinary  policies ;  namely,  "all  other  perils,  losses, 
and  misfortunes/'  &c.  (d).  The  underwriters  are  not  liable  under 
the  ordinary  policies  for  losses  occurring  an  shore  to  goods 
landed  for  trading  purposes  (e). 

In  the  absence  of  any  express  stipulation  in  the  policy,  a  Presumptions 


vessel  which  is  not  heard  of  for  a  reasonable  time  is  presumed 
to  have  perished  by  a  peril  of  the  sea(/).  What  is  such  a 
reasonable  time  as  to  give  rise  to  this  presumption  depends,  not 
upon  any  fixed  rule  of  law,  but  upon  the  circumstances  of  each 
particular  case(^).  The  Courts  will  not  act  on  mere  rumours; 
it  must  be  shown  that  no  intelligence  has  been  received  from 

(a)  Powell  ▼.  Gudgeon^  5  M.  &  S.4dl ;  5  M.  &  S.  461 ;  Phillips  v.  Barber,  5  B. 

Sarquy  t.  Hobscn,  4  Bing.  131 ;  see  also  &  A.  161.    But  the  losses  were  in  these 

Benson  y.  Duncan,  6  Ex.  644.  cases  ejusdem  generis  as  those  insured 

{h)  De  Vaux  v.  Salvador,  4  A.  &  E.  against.     See  2  Wms.  Saund.   202  a, 

420 ;  General  Marine  Insurance  Company  note  ( 14). 

▼.  Sherwood,    14   Howard  (American^  {e)  Harrison  v.  Ellis,  7  E.  &  B.  465. 

352.  A  clause  is  now  frequently  inserted  (/)  Green  v.   Brown,   2  Str.   1199; 

in  policies,  by  which  the  underwriter  Newhy  v.  Read,  1  Park  on  Ins.  106. 

undertakes  to   be  liable  for  damages  {g)  Houstman  v.  Thornton,  Holt,  242. 

which  the  vessel  insured  has  become  By  the  French  law,  the  assured  may,  in 

liable  to  pay  by  reason  of  a  collision.  the  case  of  ordinary  voyages,  abandon 

This  is  known  as  the  running-down  if  he  receives  no  news  of  the  ship  for  a 

clause.    See  as  to  the  construction  of  year  after  her  sailing,  or  for  any  one 

inch  a  clause,  Thompson  v.  Reynolds,  entire  ^ear.    In  long  voyages  the  period 

7  K.  &  B.  172.  fixed  is  two  years.     Code  de  Comm. 

(c)  De  Vaux  v.  Salvador,  4  A.  &  E.  Art.  375.      See  as  to  the  distinction 

420.  between  ordinary  and  long  voyages,  ih, 

((/)  Ante,  p.  293.     Cullen  v.  Butler,  Art  377. 


as  to  loss. 
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persons  capable  of  giving  an  authentic  account.  Proof  that  a 
few  days  after  the  ship's  sailing  a  report  was  heard  at  the  place 
whence  she  sailed  that  she  had  foundered,  but  that  the  crew 
were  saved,  was  held  sufficient  prima  facie  evidence  of  a  loss  by 
perils  of  the  sea,  although  the  assured  did  not  call  any  of  the 
crew,  or  show  that  he  was  unable  to  procure  their  attend- 
ance {h).  And  where  evidence  was  given  that  an  outward 
bound  vessel  had  not  been  heard  of  in  this  country  for  nearly 
two  years  after  she  had  sailed,  it  was  held  that  the  jury  might 
presume  her  loss,  and  that  the  plaintiff  need  not  call  witnesses 
from  her  port  of  destination  to  prove  that  she  had  never  arrived 
there  (i).  In  all  these  cases,  however,  the  insurer  must  prove 
that  when  the  vessel  left  port  she  was  bound  upon  the  voyage 
insured  (A).  If,  after  the  underwriters  have  paid  as  upon  a  lost 
ship,  she  re-appears,  she  will  be  treated  as  abandoned,  and  as 
belonging  to  them  (Z). 

Fire.  The  insurers  are  liable  for  a  loss  by  fire,  whether  it  be  occa- 

sioned by  the  act  of  God,  as  by  lightning  or  other  unavoidable 
accident,  or  by  the  negligence  of  the  master  or  mariners  (m). 
They  are  also  liable  if  the  vessel  be  burnt  in  the  discharge  of  a 
duty  to  the  state ;  as  where  a  ship  chased  by  a  privateer  was 
burnt  by  the  master,  in  order  to  prevent  her  falling  into  the 
hands  of  the  enemy  (n). 

In  a  case  at  Nisi  Prius,  it  was  ruled  by  Lord  EUenborough 
that  if  goods  are  destroyed  by  a  fire  arising  from  their  having 
been  shipped  in  such  a  state  as  to  generate  heat  and  ignite 
spontaneously,  the  assured  cannot  recover ;  as  the  loss  is  in  this 
case  the  consequence  of  his  own  improper  act  (o). 

Eaemies.  A  loss  by  enemies  occurs  when  the  vessel  is  captured,  or 

(k)  Koster  v.  Reedj  6  B.  &  C.  19.  were  in  a  warehouse  upon  a  sand  bank 

(i)  Twemlow  v.  Oswiitf  2  Camp.  S5,  in  the  Canton  River,  where  they  had 

(k)  Cohen  v.  Hinckley t  2  Camp.  51 ;  been  placed   in   accordance   with  the 

Marshall  v.  Parker^   ib*  69;  Koster  v.  usage  of  the  voyage.  This  was  held  to  be 

InneSf  R.  &  Moo.  333.  a  loss  by  fire  during  the  voyage.   Pelljfw* 

(/)  Houstman  v.  Thornton,  Holt,  242.  The  Royal  Exchange  Assurance  Company, 

(m)  Busk  V.  The  Royal  Exchange  As-  1  Burr.  341.     But  under  the  ordinary 

surance  Company,  2  B.  &  A.  73.  policy  the  underwriters  are  not  liable 

(«)  Gordon  v.  Rimmington,  1  Camp.  for  a  loss  by  fire  occurring  on  shore  to 

123.    An  insurance  on  the  ship,  body,  a  portion  of  the  cargo  which  has  been 

Uckle,  &c.,  with  libertv  to  stay  at  any  landed.    Harrison  v.  ElUs,  7  £.  &  B. 

ports  or  places,  was  held  to  cover  a  loss  465. 

where  the  sails,  tackle,  &c.,  of  a  ship  were  (o)  Boyd  v.  Dubois,  3  Camp.  133 ;  see 

coasumed  by  an  accidental  fire  while  they  also  Austin  v.  Drewe,  6  Taunt  436. 
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injured  jure  belli;  that  is,  by  the  subjects  of  a  country  at  war 
with  that  to  which  the  ship  insured  belongs  (p) ;  and  an  actual 
capture  made  by  a  lawful  authority,  although  at  a  time  when 
war  had  not  been  declared  against  the  country  to  which  the 
ship  belonged,  has  been  held  to  be  within  a  warranty  against 
"  capture  and  seizure"  contained  in  a  policy  of  insurance  (q). 
But  a  seizure  by  a  foreign  government  for  contravention  of 
revenue  laws,  does  not  fall  within  the  word  "capture"  (r).  The 
assured  on  goods  may  recover  for  a  loss  by  capture,  although 
it  was  effected  through  a  barratrous  agreement  made  by  the 
master  of  the  ship,  to  which  the  assured  was  no  party  (s).  An 
insurance  in  this  country  against  British  capture  is,  as  we  have 
seen,  yoid(0*  In  accordance  with  the  rule  that  the  proximate 
cause  is  that  to  which  a  loss  is  to  be  attributed,  it  has  been 
held  that  where  a  ship  was  driven  by  stress  of  weather  on  an 
enemy's  coast,  and  was  consequently  captured,  the  loss  was  a 
loss  by  capture,  and  not  by  the  perils  of  the  sea  (u). 

Although  the  title  to  a  ship  by  capture  is  not  complete  until 
condemnation  (v),  the  right  of  the  assured  to  recover  under  the 
policy  for  a  capture  does  not  depend  upon  that  step  being  taken, 
but  accrues  as  soon  as  he  has  sustained  an  actual  1oss(j;). 
Where  the  captain,  after  capture  and  re-capture,  acting  with  bona 
fidesy  sold  the  ship  and  cai^o,  it  was  held  that  the  assured  might 
recover  as  for  a  total  loss(y).  And  a  total  loss  by  abandon- 
ment, made  upon  su£Scient  ground  after  capture,  will  not  be 
converted  into  an  average  loss  by  a  return  of  the  vessel  under 
conditions  which  make  it  uncertain  whether  the  assured  may 
not  have  to  pay  more  than  her  worth  (-sr).     The  underwriters 

(p)  See  1  Park  on  Ins.  108.   See  also  T.  R.  413. 

post,  p.  340,  the  cases  decided  upon  the  (z)  McTver  v.  ffendertorii  4  M.  &  S. 

warranty  of  freedom  from  seizure  or  576  ;  see  also  Cologan  v.  The  London  At» 

capture.  turance  Company,  5  M.  &  S.  447.    The 

iq)  Powell  V.  Hyde,  5  E.  &  B.  607.  cases  establish   the   principle,  that  if 

(r)  Matthie  ▼.  Potii,  3  B.  &  P.  23.  once  there  has  been  a  total  loss  by  cap- 

<«)  Arcangelo  y,  Thompson,  2  Camp.  ture,  this  is  construed  to  be  a  permanent 

620.  total  loss,  unless  something  afterwards 

(/)  Ante,  p.  290.  occurs  by  which  the  assured  either  has 

(u)  Green  v.  Elmslie,  Peake,  278,  3rd  the  possession  restored,  or  has  the  means 

edit.  of  obtaining  such  restoration.     It  is 

(v)  Ante,'o.  39.  immaterial  that  he  has  the  right  to  ob- 

{x)  See  the  judgment  of  Lord  Mans-  tain  it ;  for  if  that  wer^  enough  to  pre- 

field  in  Goss  v.  Withers,  2  Burr.  694 ;  vent  a  total  loss,  there  could  never  be 

see  also  Hamilton  v.  Mendes,  ib.  1198,  a  total  loss  in  the  case  of  a  capture  by 

and  Pondy.  King,  1  Wils.  191.  pirates,  who  have  never  a  right  to  the 

(y)  Milks  T.  Fletcher,  1  Doug.  231.  possession.     See  the  judgment  of  Lord 

On  the  continuance  of  an  embargo  the  Campbell,  C.  J.,  in  Dean  v.  Hornby,  8 

owner  may  abandon.    Hoick  v.  Edie,  6  E.  &  B.  180. 
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cannot,  however,  be  made  liable  for  more  than  the  actual 
loss  (a) ;  if,  therefore,  before  the  abandonment  there  has  been  a 
re-capture,  so  as  to  fix  the  loss  at  that  time  as  an  average  only, 
the  assured  cannot  recover  as  for  a  total  loss  (ft),  although,  when 
he  gave  notice  of  the  abandonment,  he  had  received  intelligence 
of  the  capture,  but  not  of  the  re-capture  (c).  So,  where  the 
notice  of  abandonment  was  not  assented  to  by  the  underwriter, 
and  before  action  brought,  the  ship  was  re-captured  and  arrived 
at  her  destined  port,  having  sustained  only  a  partial  loss(rf). 
A  re-purchase  by  the  owner  after  a  capture  is  illegal,  for  it 
amounts  to  a  ransom ;  and  the  owner  cannot  recover  from  the 
insurers  the  amount  which  he  has  paid  as  purchase-money  {e). 
They  are  liable,  however,  for  payments  made  bond  fide  to  com- 
promise a  suit  of  condemnation  (/). 


Pirates,  rovers 
and  thieves. 


The  next  protection  is  against  "  pirates,  rovers,  and  thieves." 
We  have  already  said  that  pirates  are  considered  as  "  hostes  hu- 
mani  generisy"  and  therefore  are  never  recognized  as  enemies  (^); 
nor  are  they  included  in  the  expression  "kings,  princes,  and 
people;'*  for  the  latter  word  is  to  be  construed  according  to  the 
maxim  "  Noscitur  a  sociis''  (A). 


Jettisons.  Jettison  occurs  where  goods  are  thrown  overboard  for  the 

preservation  of  the  ship  and  cargo,  or  for  any  other  su£Scient 
cause  (i);  as,  for  instance,  to  prevent  her  capture  by  an  enemy  (A). 
In  this  case  the  loss  is  covered  on  the  same  principle  on  which 
the  destruction  of  the  vessel  herself  is  protected,  where  she  is 
burnt  to  prevent  her  falling  into  the  hands  of  an  enemy  (/). 


Arrests,  re- 
straints, &c. 


The  words  "  arrests,  restraints,  and  detainments  of  all  kings, 

(/)  Berens  v.  Ruckerf  1  W.  Bl.  318. 
(g)  See  ante,  pp.  38  and  228  ;    see 


(a)  See  the  judgment  of  Lord  Mans« 
field  in  Goit  v.  Withers^  2  Burr.  694. 
(6)  Hamilton  v.Mendes,  2  Burr.  1198. 

(c)  Bainbridge  v.  Neilsonj  10  East, 
329.  In  this  case  the  property  was 
actually  restored  before  the  action  was 
brought.  The  owners  may  recover  for  a 
total  loss,  even  after  a  re-capture,  if  up 
to  the  commencement  of  the  action  they 
have  neither  had  actual  possession  nor 
the  means  of  obtaining  it.  Dean  v. 
Hornby,  3  E.  &  B.  180. 

(d)  Patterson  v.  Ritchiey  4  M.  &.S. 
393  ;  see  also  McMastert  v.  Shoolbred^  1 
Esp.  237. 

(e)  Haveloek  ▼.  Rockwood,  8  T.  R. 
268. 


also  Molloy,  B.  1,  &  4;  1  Beawes  Lex 
Merc.  351,  and  DeMn  v.  Hornby,  uhi 
supra. 

{h)  Nesbitt  v.  Lushington,  4  T.  R.  783. 

(t)  See  antey  p.  279. 

(k)  Butler  v.  Wildman,  3  B.  &  A.  399. 
It  was  not  necessary,  however,  in  that 
case  to  decide  the  ]^int,  since,  if  the 
loss  did  not  fall  within  the  meaning  of 
the  word  "jettisons"  in  the  policy,  it 
was  covered  by  the  general  wcnrds  "  all 
other  losses  and  misfortunes,'*  which 
were  also  used  in  it. 

(/)  See  ante,  p.  32(2. 
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princes,  and  people,"  are  poperly  applicable  only  to  the  ruling 
power  of  a  country,  and  not  to  pirates  or  any  other  lawless 
power  (m) ;  they  apply,  however,  not  only  to  hostile  acts,  but 
also  to  those  which  are  committed  by  the  government  of  which 
the  assured  is  a  subject ;  as,  for  instance,  to  the  seizure  of  the 
Tessel  by  the  owners'  government  for  the  purpose  of  using  her 
as  a  fire-ship  (n). 

An  insurance  in  this  country  by  a  foreigner  against  a  British 
embargo  would  probably  be  held  to  be  void  upon  the  same  prin- 
ciple as  an  insurance  against  British  capture  (o). 

It  was  at  one  time  considered  that  a  foreigner  could  not 
insure  in  this  country  against  the  acts  of  his  own  government, 
on  the  ground  that  he  himself  was  to  be  considered  as  a  party 
to  them  ip) ;  but  later  cases  show  that  this  is  only  an  implied 
exclusion  from  the  reason  and  fitness  of  the  thing ;  and  that  if  a 
particular  commerce  is  known  to  the  underwriters  to  be  carried 
on,  notwithstanding  its  prohibition  by  the  foreign  state,  they 
are  liable  to  a  foreign  assured  on  the  policy  (q).  Such  a  risk, 
howeVer,  is  not  protected  if  the  nationality  of  the  assured  is  not 
conununicated  to  the  underwriter;  for  the  former  might  not 
only  omit  to  take  proper  means  for  preventing  the  loss,  but 
might  facilitate  it  by  giving  information  to  his  own  government, 
a  possibility  which  materially  varies  the  risk  (r). 

The  detention  must  be  the  immediate  cause  of  loss ;  if,  there- 
fore, there  is  an  embargo  at  the  port  of  destination  which  com- 
pels the  master  to  avoid  it,  and  the  object  of  the  voyage  is 
thereby  defeated,  the  assured  is  not  protected  {s) ;  nor  can  the 

(«i)  Nesbitt  ¥.  Lushingtm,  4  T.   R.  vemment.      In   America  it  has  been 

783.  held  that  there  is  no  objection  to  in- 

(»)  Greem  v.  Yoimg,  3  Lord  Raym.  lurances  on  this  ground.  3KentComm. 

840.  292. 

(o)  Antey  p.  290  ;  and  see  the  judg-  (r)  Campbell  v.  Innetj  4  B.  &  A.  428. 

ment  of  Lord  Alvanley  in  Touteng  v,  {t)  Hadkimnm  v.  Robinson,  3  B.  &  P. 

Hubbard,  3  B.  &  P.  298.     In  MuUett  v.  388 ;  Lubbock  v.  Rowcroft,  5  Esp.  60 ; 

Skeddtn,  18  East,  804,  this  point  does  Fonter  y,  Christie,  11  East,  206.    As  to 

not  appear  to  have  been  discussed.  what  captures  are  covered  by  a  war- 

(p)  Conway  v.  Cray,  10  East,  636 ;  ranty  against  the  ship's  seizure  in  her 

Mennttt  v.  Bonkam,  16  East,  477 ;  Flindt  port  of  discharge,  see  Datgleish  v.  Brooke, 

▼.  Scott,  ib,  626.  16  East,  295  ;  Keyser  v.  S'Ott,  4  Taunt. 

(q)  Simeon  v.  Bazett,  2  M.  &  S.  94;  660.    Where  goods  are  landed  in  the 

S,  C.  in  error,  nomine  Bauett  v.  Meyer,  usual  manner,  and  then  seized,  they  are 

6  Taunt.  824 ;  see  also  FUndt  v.  Scott,  not  protected,  even  although  they  have 

in  error,  ib.  674,  where  it  was  held  that  not  reached  the  possession  of  the  con- 

a  foreigner  who  engages,  under  a  licence  signee.   See  Broum  v.  Carstairs,  3  Camp, 

from  this  country,  in  a  trade  prohibited  161.    The  cases  in  which  the  seizure 

by  the  law  of  his  own  country,  separates  has  arisen  from  the  breach  of  a  warranty 

himself  from  the  acts  of  his  own  go-  will  be  found  pott,  p.  340. 
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policy  be  extended  so  as  to  cover  a  deviation  rendered  necessary 
by  an  embargo,  or  the  like  {t).  Where,  however,  a  vessel  char- 
tered to  a  port  in  America  was  insured  on  her  voyage  out  and 
home,  and  on  arrival  at  her  port  of  destination  she  found  that 
it  was  under  an  embargo,  but  she  was  permitted  either  to 
return  with  the  cargo  on  board,  or  to  discharge  her  cargo  and 
return  in  ballast,  upon  which  the  master  discharged  the  cargo, 
and,  after  waiting  eighteen  months  until  the  embargo  ceased, 
returned  with  a  homeward  cargo,  it  was  held  that  the  under- 
writers were  liable  for  a  loss  on  the  home  voyage  (m). 


Banmtxy.  We  have  already  seen  what  constitutes  barratry  (x). 

arising  from  barratry  need  not  follow  immediately  upon  the  act 
of  barratry ;  the  underwriter  is  not,  however,  liable  if  the  loss 
does  not  occur  until  after  the  expiration  of  the  risk  described 
by  the  policy,  although  the  act  of  barratry  have  been  committed 
during  the  continuance  of  the  risk.  Thus,  where  a  ship  was 
insured  for  a  voyage,  and  after  she  had  been  in  port  twenty-four 
hours  was  seized,  in  consequence  of  an  act  of  smuggling  com- 
mitted by  the  master  during  the  voyage,  this  was  held  not  to 
be  a  loss  within  the  policy  (y). 


The  mbmo- 

EANDUM. 


Eighthly,  as  to  ^Ae  memorandum.  In  order  to  prevent  the 
underwriters  from  being  liable  for  injury  to  goods  of  a  peculiarly 
perishable  nature,  and  for  minor  damages,  the  memorandum  is 
inserted  (z). 

The  terms  of  this  part  of  the  policy  are  as  follows : — 
N.B. — (1)  Com,  fish,  salt,  fruit,  flour,  and  seed,  are  war- 
ranted free  from  average,  imless  general  or  the  ship  be  stranded ; 
(2)  sugar,  tobacco,  hemp,  flax,  hides  and  skins  are  warranted 
free  from  average  under  five  per  cent. ;  (3)  and  all  other  goods, 
also  the  ship  and  freight,  are  warranted  free  from  average  under 
three  pounds  per  cent,  unless  general  or  the  ship  be  stranded. 


Average 
within  its 
meaning. 


The  word  average  is  not  used  in  the  memorandum  in  the  sense 


(/)  Parkin  v.  Tutmot  2  Camp.  59 ;  S.  C, 
11  East,  22  ;  Blackenhagen  v.  The  Lon- 
don Atturance  Company ^  1  Camp.  454. 

(m)  Schroder  v.  Thompson,  7  Taunt 
462. 

(x)  Ante,  p.  97. 

(y)  Lockyer  ▼.  Qffley,  1  T.  R.  252. 

(c)  It  was  first  introduced  in  1749. 


Observations  upon  the  clause  **  franc 
d'avarie,"  contained  in  French  policies, 
will  be  found  in  Emerigon,  Traits  des 
Assurances,  c.  xii.  s.  45,  where  the 
usages  of  several  countries  upon  this 
head  are  mentioned.  See  also  Beneck^ 
Princ.  of  Indemn.  p.  487. 
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spoken  of  in  a  former  Chapter.  It  does  not  mean  here  a  general 
loss  to  which  all  must  contribute,  but  a  partial  damage  to  par- 
ticular goods. 

The  meaning  of  this  obscure  memorandum  is  this :  on  the 
articles  mentioned  in  paragraph  (1)  the  underwriters  are  not  to 
be  liable  for  any  partial  damage,  unless  the  loss  is  in  the  nature 
of  a  general  average,  or  the  ship  is  stranded ;  on  the  articles 
mentioned  in  paragraph  (2)  they  are  not  to  be  liable  for  any 
damage  (except  loss  in  the  nature  of  a  general  average)  unless  it 
equals  or  exceeds  five  per  cent,  of  their  value,  or  the  ship  is 
stranded ;  and  on  the  ship,  freight,  and  all  other  goods  they  are 
not  to  be  liable  for  any  damage  (except  loss  in  the  nature  of  a 
general  average),  unless  it  equals  or  exceeds  three  per  cent,  of 
the  value,  or  the  ship  is  stranded  (a). 

It  has  been  held  that  the  word  com  in  the  memorandum 
includes  malt  (6),  and  also  peas  and  beans  (c),  but  not  rice  {d). 

As  in  other  cases,  a  loss  is,  for  these  purposes,  total,  if  the 
effect  of  the  damage  is  such  that  the  goods  are  lost  to  the 
assured  (e).  Thus,  where  a  cargo  of  fruit  was  so  damaged  by 
sea  water  that  the  authorities  refused  to  allow  it  to  be  landed  at 
a  port  to  which  the  ship  was  driven,  and  it  was  there  thrown 
overboard,  it  was  held  that  the  underwriter  was  liable  (/). 
Where  the  cargo,  although  damaged,  arrives  at  its  destination, 
the  underwriter  is  protected  by  the  exception  (g).  And  if  the 
vessel  is  wrecked  short  of  its  destination,  and  the  cargo  is  got 
ashore  in  a  damaged  condition  in  specie,  but  not  being  of  a 
perishable  nature,  it  might  have  been  conveyed  to  the  port  to 
which  it  is  consigned  without  any  loss  of  its  specific  character, 
the  underwriter  is  protected  (A). 

But  if  goods  of  a  perishable  nature  are  damaged  by  the  sea, 
and  necessarily  landed  before  the  termination  of  the  voyage,  and 

(a)  See  1  Arnould  on  Ins.  33  (2nd  edit.)  Salvador,  ubi  supra. 

(6)  Moody  V.  Surridge,  2  Esp.  633.  (/)  Dyson  v.  Rowcroft,  3  B.  &  P.  474; 

(c)  Mason  ▼.  Skurray,  1  Park  on  Ins.  Cocking  v.  Eraser ,  1  Park  on  Ins.  181  ; 
174.  Cologan  v.  The  London  Assurance  Com- 

(d)  Scott  V.  BourdilUon,  2  N.  R.  213.  pany,  5  M.  &  S.  447 ;  Parry  v.  Aberdein, 

(e)  See  Roux  ▼.  Salvador,  3  B.  N.  C.  9  B.  &  C.  41 1. 

266,  and   the  cases  cited,  post.  Chap.  (  g)  Mason  v.  Skvrray,  1  Park  on  Ins. 

VII.,  Part  II.,  Constructive  Total  191  ;  Anderson  v.  The  Royal  Exchange 

Loss.    Whether  a  loss  is  total  or  partial  Assurance  Company y  7  East,  38. 

depends  upon  general  principles,  which  (A).  Tlumpson  v.  The  Royal  Exchange 

appl^  equally  to  the  articles  which  are  i^<«tiranceCtmi/)any,  16  East,  2 14;  Glennie 

within  the  memorandum,  and  to  those  v.  The  London  Assurance  Company,  2  M. 

which  are  covered  hy  the  policy  gene-  &  S.  371 ;  Hedburg  v.  Pearson,  7  Taunt, 

rally.      See  the  judgment  in  Roux  v.  154. 
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it  is  found  tbat  they  cannot  be  brought  to  their  destination 
without  losing  their  original  character,  owing  to  their  being 
unable  to  bear  the  further  voyage  in  their  damaged  condition, 
the  circumstance  of -their  existing  in  specie  at  that  forced  termi- 
nation of  the  risk  does  not  prevent  the  assured  from  recovering, 
although  the  goods  are  sold  in  their  original  character  (i).  Where 
goods  are  sold  imder  such  circumstances  the  question  is,  not 
whether  a  prudent  person  uninsured  would  have  sold  them,  but 
whether  the  goods  are  in  such  a  state  that,  if  brought  home,  they 
could  be  sold  for  an  amomit  exceeding  the  expense  of  unship* 
ping,  drying  or  warehousing,  and  transhipping  and  salvage.  If 
this  is.  not  so,  the  loss  is  total  (k). 

It  was  formerly  considered  that  the  cases  had  established  that, 
whether  a  loss  was  a  total  loss  of  part,  or  an  average  loss  of  the 
whole  of  the  cargo,  depended  upon  the  mode  in  which  the  cai^o 
was  stowed,  and  that  if  it  was  carried  in  casks  or  packages 
which  were  capable  of  separate  valuation,  a  loss  of  one  was  a 
total  loss  to  that  extent  (/),  but  that  if  the  cargo  was  stowed 
in  bulk(m),  or  a  portion  only  of  each  cask  or  the  like  was 
damaged  (n),  this  was  to  be  considered  an  average  loss.  This 
important  question  was  recently  discussed  before  the  Court 
of  Exchequer  Chamber,  and  that  Court,  after  reviewing  the 
earlier  decisions,  and  explaining  that  their  effect  had  been  to 
a  great  extent  misapprehended,  held  that  where  memorandum 
goods  of  the  same  species  are  shipped,  whether  in  bulk  or  in 
packages,  not  expressed  by  distinct  valuation  or  otherwise  in 
the  policy  to  be  separately  insured,  and  there  is  no  general 
average,  and  no  stranding,  the  ordinary  memorandum  exempts 
the  imderwriters  from  liability  for  a  total  loss  or  destruction  of 
part  only,  although  consisting  of  one  or  more  entire  package  or 
packages,  and  although  such  package  or  packages  be  entirely 
destroyed  or  otherwise  lost  by  the  specified  perils  (o). 

Where, however,  "masters'  effects"  were  insured  "free  from  all 
average,"  and  some  of  the  articles  were  wholly  lost,  but  others 

(i)  Roux  V.  Salvador,  3  B.  N.  C.  266,  Company,  5  M.  &  W.  569. 

reversing  Roux  v.  Salvador,  1  B.  N.  C.  (n)  Hedburg  v.  Pearson,  7  Taunt.  154. 

526  ;  Navone  v.  Haddon,  9  C.  B.  30.  (o)  Ram  v.  Jatuom,  6  £.  &   B.  423. 

(k)  Rosetto  V.  Gurney,  11  C.  B.  176 ;  See  the  judgment  of  the  Court  in  which 

Reimer  v.  Ringrose,  6  £x.  263 ;  see  also  the     authorities,     both     En^ish    and 

post,  p.  361.  foreign,  are  fully  collected  and  com- 

(/)  See  the  judgment  of  Lord  Mans-  mented  on.    The  Court  expressed  no 

field  in  Lewis  v.  Rucker,  2  Burr.  11 70;  opinion  as  to  the  liability  of  the  under- 

and  Davy  v.  Milford,  16  East,  559.  writers  in  these  cases,  in  respect  of 

(m)  Hills  ▼.   The  London  Assurance  goods  of  different  species. 
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were  saved^  it  was  held  that  the  master  might  recover  for  those 
which  were  lost,  since  the  word  "  effects  '*  was  used  merely  to 
sare  the  enumeration  in  the  policy  of  the  articles  insured,  and 
it  was  therefore  intended  that  the  insure?  should  be  liable  for 
any  total  loss  of  the  specific  things  referred  to  by  this  general 
word  (p).  So,  where  the  insurance  was  for  "  240/.,  on  goods 
8o  ralued  against  total  loss  only,"  and  the  assured  put  on  board 
goods  of  different  kinds  and  descriptions,  and  in  separate  cases 
and  pad^ages,  and  all  the  goods  were  lost  except  three  of  the 
packages,  it  was  held  that  he  might  recover  in  respect  of  the 
packages  which  were  totally  lost  (q).  Where  the  policy  was 
"  on  rice  to  be  declared  warranted  free  of  particular  average," 
it  was  held  that  the  assured  could  not,  by  indorsing  on  the 
policy  a  declaration  of  interest,  with  a  separate  valuation  of 
each  bag  of  rice,  create  a  separate  insurance  on  each  bag  (r). 

Where  a  policy  contained,  in  addition  to  the  usual  memoran- 
dum, a  clause  binding  the  underwriter  to  pay  average  separately 
upon  each  package,  this  was  held  not  to  prevent  the  assured,  m 
the  event  of  some  packages  only  being  injured,  from  selling  the 
whole  and  recovfering  for  an  average  loss  upon  the  whole  ex- 
ceeding three  per  cent  («). 

Under  the  words  "are  warranted  free  from  average  under 
three  per  cent.,"  the  underwriter  is  liable  if  it  appears  at  the  end 
of  the  voyage  that  the  aggregate  amoimt  of  several  partial  losses 
equals  or  exceeds  three  per  cent.,  although  each  taken  separately 
is  under  that  amount  (0*  The  proportion  which  the  average 
bears  to  the  cargo  must  be  calculated  with  reference  to  the  state 
of  the  cargo  at  the  time  at  which  the  loss  happens  {u). 

By  the  warranty  of  goods  free  from  average,  unless  "the  ship  Stranding, 
be  stranded,"  the  underwriters  agree  to  ascribe  the  loss  to  the 
stranding,  as  being  the  most  probable  occasion  of  it,  although 
the  fact  cannot  always  be  ascertained  (x).  Accordingly,  where 
a  stranding  has  taken  place,  an  average  loss  becomes  a  charge 
upon  the  underwriters,  whether  it  has  been  in  reality  occasioned 

(p)  Z)i#  V.  Mackenzie,  2  C.  B.,  N.  S.       157. 
^^*   X   ^r...  «.  .    «  ^  «    *,  (')  Blacken  v.  The  Royal  Exchange 

30. 
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{q)  mikinton  v.  Hyde,  2  C.  B.,  N.  S.       Assurance  Company,  2  C.  &  J.  244. 

(u)  Rohl  V.  Parr,  1  Esp.  446. 


(r)  EntwisU  v.  EllU,  2  H.  &  N.  549.  (x)  See  per  Lord  Kenyon  in  Nesbiti 

(#j  Hagedom  v.   Wkiimore,  1   Stark.       v.  Lushingion,  4  T.  R.  787. 
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by  the  stranding  or  not  (y),  provided  the  stranding  took  place 
while  the  goods  were  on  board.  Where  it  does  not  occur  until 
after  they  are  landed  the  liability  of  the  underwriter  is  not 
affected,  although  the  landing  took  place  at  an  intermediate  port, 
and  in  consequence  of  the  goods  being  damaged  (0). 

To  constitute  a  stranding  a  striking  is  not  sufficient.  If  the 
ship  merely  touches  or  strikes  and  gets  off  again,  how  much 
soever  she  may  be  injured,  she  is  not  stranded ;  but  if  she  settles 
and  remains  for  any  time,  this  is  a  stranding,  without  reference 
to  the  degree  of  damage  which  she  sustains  (a).  A  resting  for 
fifteen  or  twenty  minutes  has  been  held  to  be  a  stranding  (i). 
It  is  immaterial  whether  it  be  upon  a  bank  or  a  rock  (c).  >-  It  is 
not,  however,  every  stationary  taking  ground  that  constitutes  a 
stranding.  Thus,  where  a  vessel  takes  the  ground  in  the  ordi- 
nary and  usual  course  of  navigation  and  management  in  a  tidal 
river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from  a  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the  flow  of 
the  tide  or  increase  of  the  water,  this  is  not  a  stranding  within 
the  meaning  of  the  memorandum  (d).  But  it  is  otherwise  where 
the  ground  is  taken  under  any  extraordinary  circumstances  of 
time  or  place,  by  reason  of  some  unusual  or  accidental  occur- 
rence (e).  Thus,  when  a  vessel  took  the  ground  several  times 
in  going  up  a  harbour  in  the  ordinary  course  of  navigation 
fi'om  the  shallowness  of  the  water,  this  was  held  to  be  no 
stranding  (/).  So,  where  a  vessel  took  the  ground  in  a  tidal 
harbour  where  it  was  intended  that  she  should  do  so,  at  the 
time  she  was  moored,  and  was  injured  by  striking  against  some 
hard  substance,  this  was  also  considered  not  to  be  a  strand- 
ing ig).  But  where  a  ship  was  improperly  fastened  to  a  pier 
in  a  basin,  so  that  she  took  the  ground,  and  when  the  tide  left 


(y)  See  per  Lord  Tenterden  in  Wells 
▼.  Hopwoodf  3  B.  &  Ad.  S5  ;  see  also 
Wilson  ▼.  Smith,  3  Burr.  1550;  Burnett 
V.  Kensingtont  7  T.  R.  210  ;  Harman  v. 
Vaux,  3  Camp.  429. 

(a)  Roux  V.  Salvador,  1  B.  N.  C.  526, 
overruled,  but  not  on  this  point,  3  B.  N. 
C.  266. 

(a)  Harman  v.  Vaux,  ubi  supra ;  Mac- 
dougle  V.  The  Royal  Exchange  Assurance 
Company y  1  Stark.  130,  in  which  Lord 
Ellenborough  said,  "A  striking  is  not 
sufficient ;  it  is  merely  temporary,* or  as 
it  has  been  vulgarly  described,  a  touch 
and  go ;  but  in  order  to  constitute  a 


stranding,  the  ship  must  be  stationary." 
See  S,  C.  4  M.  &  S.  503. 

(b)  Baker  v.  Towry,  1  Stark.  436. 

(c)  Tb. 

(d)  Magnus  v.  Buttemer,  1 1  C.  B.  867 ; 
3  Kent  Comm.  323,  note  (c).  See  also 
the  judgment  in  Corcoran  v.  Gumey,  I 
£.  &  B.  456. 

(e)  See  the  judgment  of  Lord  Ten- 
terden in  Wells  v.  Uopwood^  ubi  supra. 

(/)  Heame  v.  Edmunds,  1  B.  &  B. 
388. 

(g)  Kingsford  v.  Marshall,  8  Bing. 
458. 
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her  she  fell  over  and  was  bilged,  this  was  held  to  be  strand- 
ing (A).  So,  where  the  water  being  drawn  off  from  an  inland  navi- 
gation for  the  purpose  of  repairing  it,  a  vessel  settled  accidentally 
upon  some  piles  which  were  not  previously  known  to  be  there  (i), 
where  a  vessel,  having  struck  upon  an  anchor  in  a  harbour,  was 
injured  and  in  danger  of  sinking,  and  was  thereupon  hauled 
higher  up  the  harbour  and  drawn  upon  the  groimd,  where  she 
remained  for  some  time  (A),  and  where  a  ship  under  stress  of 
weather  made  a  tidal  harbour,  but  it  being  low  water  she 
grounded  there  (/),  these  were  all  held  to  be  cases  of  stranding. 

(A)  Carruthert  v.  Sydehoiham,  4  M.  &  225. 
S.  77 ;  sbe  also  BUhop  v.  Pentland,  7  B.  (k)  Barrow  v.  BeU,  4  B.  &  C.  786. 

&  C  219.  (0  Corcoran  ▼.  Gumey,  I   E.  &   B. 

(t)  Rayner  v.  Godtnond,  5  B.  &  A.  456. 
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Warranties 
express  and 

IMPLIED. 


What  is  a  war- 
ranty. 


The  term  Warranty,  as  used  in  insurance  law,  means  any  asser- 
tion or  undertaking  on  the  part  of  the  assured,  whether  ex- 
pressed in  the  contract,  or  capable  of  being  annexed  to  it,  on 
the  strict  and  literal  truth  or  performance  of  which  the  liability 
of  the  underwriter  is  made  to  depend.  Warranties  may  be 
either  express  or  implied ;  they  are  express  if  stated  in  terms  in 
the  contract,  and  implied  if  superadded  to  it  by  custom  and 
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known  usage.  In  either  case,  and  whether  they  are  material 
or  not  to  the  risk  (a),  the  strict  performance  of  them  is  a  con- 
dition precedent  to  the  attaching  of  the  underwriter's  liability  (6); 
even  although  the  loss  arise  from  a  cause  wholly  unconnected 
with  the  breach  of  warranty  (c),  and  the  non-compliance  with  it 
occasion  no  damage  (rf).  Nor  will  a  compliance  with  a  war- 
ranty be  excused  by  the  occurrence  of  events  over  which  the 
assured  has  no  control  (e).  And  where  the  warranty  is  of  a 
matter  which  continues  of  importance  until  the  risk  determines, 
as,  for  instance,  a  warranty  of  neutrality,  such  a  warranty  is 
continuous  so  far  as  relates  to  the  acts  of  the  assured,  whether 
the  policy  be  for  a  voyage  or  for  a  time  certain  (/). 

The  subject  of  Representatiom  will  be  considered  in  a  later 
part  of  this  Chapter  {g).  They  may  be  defined  to  be  statements 
or  assertions  made  at  the  time  of  entering  into  the  contract,  but 
not  embodied  in  it,  or  if  embodied  in  it,  not  intended  to  be  of 
its  essence.  They  differ  from  warranties  inasmuch  as  they  are 
collateral  to  the  contract,  and  a  substantial  compliance  with 
them  is  sufficient 

An  express  warranty  must  appear  on  the  face  of  the  policy. 
The  contents  of  a  separate  paper,  even  although  it  is  wrapt  up 
with  the  policy,  or  pinned  or  wafered  to  it,  have  been  held  not 
to  be  a  warranty,  but  merely  a  representation  (A).  If,  however, 
the  separate  paper  is  referred  to  in  the  policy,  so  as  to  be  incor- 
porated with  it,  it  is  otherwise;  as  where  the  policy  is  declared 
to  be  made  subject  to  the  rules  of  a  company  or  club  (i) ;  and  a 
statement  in  the  margin  of  the  policy  (A),  or  at  the  bottom  of 
it(/),  may  be  a  warranty. 

The  most  usual  express  warranties  in  time  of  peace  are,  that 
the  ship  is  safe  on  a  given  day,  and  that  she  will  sail  or  depart 
on  a  given  day.     In  time  of  war  it  is  also  usual  to  warrant  that 

(a)  See  the  judgment  of  Lord  Eldon  Pawton  v.  Bamtfelt,  ib. ;  Bize  v.  Fletcher, 

in  The  Kewemstle  Fire  Insurance  Com^  1  Doug.  13,  note. 

poMif  ▼.  Macwtorran,  8  Dow.  362.  (i)  Pitlegrew  v.  Pringle,  3  B.  &  Ad. 

(6)  PatMon  ▼.  WaUony  2  Cowp.  785  ;  514;  GraJiam  ▼.  Barras,  5  B.  &   Ad. 

De  Hakn  v.  Hartieif,  1  T.  R.  343 ;  2  1011;    CotUdge  v.   Harty,  6  Ex.  205. 

T.  R.  186.  This  rule  was  first  acted  on  in  cases  of 

(c)  Woolmer  y.Muilman,  8  Burr.  1419.  fire  policies.    See  Routledge  v.  Burretl, 

(d)  Rich  y.  Parker,  2  Esp.  615  ;  7  1  H.  Bl.  254 ;  fVorsley  v.  fVood,  6  T.  R. 
T.  R.  705.  710. 

(e)  Hm-e  ▼.  JF*j<worc,  2  Cowp.  84.  (Ar)  Bean  v.  Stupart,  1  Doug.  11 ;  De 
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')  See  the  judgment  in  S&Hem  t.  Hahn  t.  Hartley,  uhi  tvpra. 

Thornton,  8  E.  &  B.  883.  (/)  Blackhurtt  v.  Cockell,  8  T.  R. 

(/)  PM<,p.  326.  860. 
(A)  Pawton  Y,Ewer,  1  Doug.  12, note; 
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the  ship  i;vill  sail  with  convoy,  and  that  she  and  her  cargo  are 
neutral  property  and  free  from  confiscation  or  seizure  in  the 
port  of  discharge.  We  will  consider  these  warranties  in  the 
above  order. 

Express  war.  A  warranty  that  the  ship  or  goods  are  safe  on  a  particular 
^on7X^^^^^  day  is  complied  with  if  they  are  safe  at  any  time  on  that  day, 
day.  altliough  they  were  lost  at  the  time  when  the  underwriter  sub- 

scribed the  policy  (wi).  Where  a  ship  was  insured  at  and  from 
one  port  to  another,  a  warranty  that  she  was  "  in  port"  on  a 
certain  day  was  held  to  mean  that  she  was  safe  in  the  port  frx)m 
which  the  voyage  insured  was  to  commence,  and  not  to  be 
satisfied  by  her  being  at  that  time  safe  in  another  port  (n). 

To  sail  on  a  A  warranty  to  sail  on  a  particular  day,  means  that  the  ship 

given  day.  gj^^^jj  j^^  ^^  j^^j.  yoyage  on  that  day,  and  is,  therefore,  not  ful- 
filled unless  she  completely  unmoor  on  that  day ;  although  she 
may  have  her  cargo  and  passengers  on  board  and  be  ready  to 
sail,  and  is  only  prevented  by  stress  of  weather  (o) ;  nor  will  the 
raising  anchor  and  getting  under  sail  suffice,  unless  at  the  time 
of  her  doing  so  she  has  everthing  ready  to  perform  the  voyage, 
so  as  to  make  those  acts  the  actual  commencement  of  it(p). 
If,  therefore,  she  has  not  taken  on  board  the  whole  of  her 
ballast  (9),  or  her  ftiU  crew  (r),  or  if,  although  she  has  left  the 
harbour,  the  captain  has  gone  on  shore  to  complete  the  ship's 
papers  («),  the  warranty  is  not  complied  with.  Upon  an  insur- 
ance at  and  from  Portneuf  to  London,  to  sail  on  or  before  the 
28th  October,  it  was  held  that  the  dropping  down  the  river 
before  that  day,  with  a  crew  only  sufficient  for  the  river  naviga- 
tion to  Quebec,  where  she  was  to  get  her  clearances,  was  not  a 
compliance  with  the  warranty  (0.     It  does  not  in  such  cases 

(m)  Blackhurtt   v.  Cockeli,  3  T.  R.  Holland,  10  Ex.  802. 
Sf)0.  (p)  See  the  judgment  of  Abbott,  C.  J^ 

(n)  Colhy  v.  Hunter ,  Moo.  &  Malk.  in  Lang  v.  Anderdon,  3  B.  &  C.  495 ; 

81.  and  Bond  v.  Nutt,  2  Cowp.  601. 

(o)  Nelson  v.  Salvador,  M00.&  Malk.  {q)  Pittegreto  v.  PnngU,  3  B.  &  Ad. 

309.     See  as  to  the  construction  put  on  514. 

the  words  **  final  sailing  from  the  port  (r)  Graham  v.  Barras,  5  B.  &  Ad. 

of  loading"  in  a  charter-party,  Roelandtt  1011. 

V.  Harrison,  9  Ex.  444 ;  as  to  the  words  («)  Thompson  v.  Gillespy,  5  E.  &  B. 

**  leave  Amsterdam,"    Van  Baggen  v.  209  ;  Hudson  v.  Bilton,  6  E.  &  B.  565, 
Baines,  ib.  523 ;  and  as  to  the  words  "  the  (0  Ridsdale  v.  Newnham,  4  Camp.  Ill; 

ship  shall  be  dispatched  within  twenty-  3  M.  &  S.  456  ;  see  also  Nelson  ▼.  SmIvo- 

one  days  after  arrival,"  Sharp  v.  Gibbst  dor,ubi  supra, 
1    H.  &  N.  801.     See  also  Baines  v. 
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fonn  any  excuse  for  the  non-fulfilment  of  the  warranty  that  the 
vessel  was  prevented  from  leaving  port  by  an  embargo  (w).     If, 
however,  a  vessel,  perfectly  ready  to  proceed  with  her  voyage, 
quits  her  moorings,  but  after  sailing  a  short  distance  is  detained 
by  a  subsequent  occurrence,  the  warranty  is  complied  with  (x). 
Where  a  ship  insured. "  at  and  from  Jamaica,"  left  her  port  of 
lading  before  the  day  on  which  she  was  warranted  to  have 
sailed,  with  all  her  cargo  and  clearances  on  board,  and  pro- 
ceeded, in  order  to  join  convoy,  to  the  usual  place  of  rendezvous 
at  another  port  of  the  island,  where  she  was  detained  by  an 
embargo,  it  was  held  that  the  warranty  was  complied  with  (y). 
So,  where  a  ship  sailed  from  Demerara  on  the  day  warranted, 
and  when  beyond  the  mouth  of  the  river,  the  tide  being  low, 
she  anchored  for  two  days  within  a  shoal  which  extended  for 
some  miles  beyond  the  mouth  of  the  river,  it  was  held  that  the 
warranty  had  been  observed  (z).     In  such  cases  the  vessel  must 
sail  with  the  bona  fide  intention  of  proceeding  with  the  voyc^e, 
and  not  merely  for  the  purpose  of  satisfying  the  warranty.     A 
vessel  in  Dublin  harbour,  warranted  not  to  sail  after  the  16th 
August,  was  on  that  day  cleared  and  taken  out  of  dock,  and 
warped  down  the  river  as  far  as  possible.     The  following  day 
she  was  warped  further  down,  but  could  not  proceed  to  sea, 
owing  to  the  state  of  the  wind,  until  the  17th.    The  Court  held, 
that  if  what  was  done  had  been  done  merely  for  the  purpose  of 
complying  with  the  warranty,  the  warranty  was  not  satisfied; 
but  that  it  was  otherwise  if  the  master  had  acted  with  the  bona 
fide  intention  of  placing  the  ship  in  a  more  favourable  position 
with  regard  to  the  prosecution  of  her  voyage,  or  if  he  had  acted 
partly  with  that  intention,  and  partly  in  order  to  comply  with 
the  warranty  (a). 

If  a  vessel  be  insured  "  at  and  from"  several  ports  to  sail  on 
or  before  a  particular  day,  the  warranty  is  complied  with  if  she 
leaves  her  final  port  of  loading  before  that  day,  although  she 
afterwards  touches  at  another  of  these  ports  in  order  to  join 
convoy (6).     Under  an  insurance  "at  and  from"  an  island,  to 

(«)  Hore  V.  Whitmore,  2  Cowp.  784.  (a)  Cochrane  v.  Fisher ^  2  C.&  M .  581. 

(x)  See  the  judgment  of  Lord  Ten-  On  the  second  trial  the  jury  found  that 

terden  in  PUtegrew  v.  Pringle,  3  B.  &  the  master  had  intended  to  sail  on  the 

Ad.  '514.  15th,  and  that  he  had  used  proper  ex- 

(y)  Bond  v.  NtUt,  2  Cowp.  601 ;  see  ertions  to  do  so.    See  I  C,  M.  &  R. 

also  Earle  v.  ffarrUf  1  Doug.  357 ;  Thel-  809. 

buson  ▼.  Fergusson,  ib.  361.  (b)  Wright  v.  Shifner,  2  Camp.  247  ; 

(«)  Lang  V.  Jnderdon,  8  B.  &  C.495.  11  East,  515. 
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sail  after  a  given  day,  the  moving  from  port  to  port  in  that  island 
before  that  day  is  not  a  violation  of  the  warranty  (c).  Where  a 
ship  was  insured  "  at  and  from  New  York  to  Quebec  daring 
her  stay  there,  thence  to  the  United  Kingdom,  the  ship  being 
warranted  to  sail  from  Quebec  on  or  before  the  1st  November," 
and  the  vessel  was  lost  on  her  voyage  from.New  York  to  Quebec, 
but  she  had  not  sailed  from  New  York  at  a  time  reasonably 
sufficient  to  have  enabled  her  to  sail  from  Quebec  on  the  day 
mentioned,  it  was  held  that  the  underwriters  were  nevertheless 
liable,  since  the  warranty  could  not  be  extended  by  inference  to 
an  undertaking  to  leave  New  York  by  any  particular  time  (rf). 

Where  the  warranty,  instead  of  being  "  to  sail,"  was  "  to 
depart,"  it  was  held  to  be  necessary  that  the  ship  should  not 
only  have  broken  ground  on  the  day  named,  but  that  she  should 
be  then  out  of  the  port,  or  at  sea  {e). 

To  sail  with  A  convoy  is  a  naval  force,  consisting  of  a  ship  or  ships  ^p- 

convoy.  pointed  by  the  government,  or  by  the  commander  of  a  particular 

station,  to  escort  and  protect  merchant  ships  proceeding  to  on- 
tain  ports.  The  warranty  to  sail  with  convoy  is  not  satisfied 
by  obtaining  the  protection  of  a  single  man-of-war,  which  is  not 
in  fact  part  of  the  convoy,  and  the  captain  of  which  has  not 
obtained  sailing  orders  (/). 

This  warranty  implies  that  the  ship  shall  sail  with  convoy  for 
the  whole  voyc^e  (g) ;  and  if  a  convoy  be  appointed  for  the 
same  voyage  as  that  on  which  the  ship  insured  is  bound,  she 
must  sail  with  that  convoy.  If  she  sail  with  a  convoy  appointed 
for  another  voyage,  although  the  course  is  nearly  the  same  for  a 
great  part  of  the  way,  this  will  not  suffice  (A).  In  practice  the 
government  usually  appoints  a  place  of  rendezvous  from  which 
the  convoy  sails,  and  the  warranty  is  satisfied  if  the  ship  sail 
with  convoy  thence  (i), 

(c)  Cruikthank  ▼.  Janson,  2  Taunt.  convoy  during  hostilities.    See  Long  ▼. 

801.  Dutt,  2  B.  &  P.  209 ;  Cohen  v.  HmckUy^ 

{d)  Baines  v.  Holland,  10  Ex,  802.  1  Taunt.  249  ;  Hinckley  ▼.   WaUon,  3 

(e)  Moir  v.  The  Royal  Exchange  As-  Taunt.  131. 
surance  Company,  4  Camp.  84;  3  M.  &  {g)  Lilly  v.  Ewer,  Doug.  72  ;  see  also 

S.  461 ;  6  Taunt  241 ;  and  see  the  cases  Jefferye$  v.  Legendra,  Show.  297 ;  S.  C 

cited,  ante,  p.  334,  note  (o).  3  Lev.  320 ;  2  Salk.  443. 

(/)  Hibbert  v.  Pigou,  2  Park  on  Ins.  (A)  Cohen  v.  Hinckley,  uH  supra.  This 

498.    The  13  Car.  2,  st.  l^c  9,  and  the  was  a  decision  on  the  Convoy  Act,  43 

22  Geo.  2,  c.  33,  directed   that  com-  Geo.  3,  c.  57,  but  it  is  applicable  to  other 

manders  of  King's  ships  should  take  cases. 

care  of  vessels  under  convoy.    The  38  (i)  Lethulier't  Cote,  2  Salk.  443 ;  Bond 

Geo.  3,  c.  76,  and  43  Geo.  3,  c.  67,  re-  v.  Gonsales,  ib.  445 ;  Gordon  v.  MorUy : 

quired  all  British  ships  to  sail  under  Campell  v.  Bordieu,  2  Str.  1265. 
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Where  a  policy  provided  that  a  dhip  might  sail  to  the  place 
of  rendezvous  to  join  convoy,  it  was  held  that  she  was  protected 
in  proceeding  thither,  although  there  was  a  convoy  for  ships  on 
other  destinations  between  her  loading  port  and  the  appointed 
rendezvous  {k).  On  the  same  principle,  a  warranty  to  sail  with 
convoy  for  the  voyage,  means  that  the  ship  shall  sail  with  such 
a  convoy  as  the  government  may  appoint  (0*  Whether,  there- 
fore, the  insured  vessel  proceed  under  relays  of  convoy  from 
station  to  station  (m),  or  the  ships  of  war  keep  with  her  for  a 
portion  only  of  the  voyage  (n),  the  warranty  is  complied  with. 

The  master  must  use  his  best  exertion  to  sail  and  keep  with 
die  convoy;  but  if  separated  from  it  by  stress  of  weather,  the 
underwriter  is  not  discharged  (o).  Where  a  vessel,  after  sailing 
witfi  convoy,  is  driven  back  by  an  accident  into  her  lading  port, 
she  may  sail  again  on  her  voyage  without  waiting  for  the  next 
convoy,  or  joining  convoy  from  any  other  port(j?).     And  if  the  ^ 

convoy  be  dispersed  by  a  storm,  the  master  may  run  for  his 
port  of  discharge  (gr). 

Any  neglect  to  sail  or  keep  with  the  convoy,  is  a  breach  of 
the  warranty  to  sail  with  it.  Thus,  where  signab  from  the 
convoy  were  neglected  (r),  and  where  a  ship,  after  getting  under 
weigh,  waited  for  the  master  to  come  on  board  so  long  Uiat  she 
lost  her  place  in  the  convoy  («),  it  was  held  that  the  underwriters 
were  discharged. 

Further,  in  order  to  satisfy  this  warranty,  the  master  of  the 
insured  vessel  should  obtain  sailing  orders  from  the  officer  in 
command  of  the  ccmvoy ;  for  unless  he  does  so,  he  is  not  in 
effect  under  its  protection  {t).  And  it  is  his  duty  to  use  every 
exertion  to  obtain  them  before  his  ship  leaves  the  rendezvous  {u). 
Where,  however,  the  master  is  unable  to  obtain  sailing  orders 
owing  to  any  misfortune,  as  where  the  weather  is  so  bad  that  no 

(Ar)  Warwick  v.  Scott,  4  Camp.  62.  Manning  v.  GUt,  1  Marsh,  on  Ins.  378 ; 

(/)  Per  Lord  Mansfield  in  Smith  v.  S,  C,  3  Doug.  74. 

Readshaw^  2  Park  on  Ins.  510.  (r)  Taylor  v.  fToodness,  2  Park  on  Ins. 

{m)  De  Garey  ▼.  Gagget,  2  Park  on  510. 

Ins.  511.  («)  Waltham  v.  Thov^onf  1  Marsh. 

(fi)  D*Eguino  V.  Bewicke,  2  H.  BL  on  Ins.  881. 

552.  ( / )  See  the  j udgments  of  Lord  Mans- 

(o)  J^eryes  v.  Legendra,  Shower,  297.  field  in  Hibbert  v.  Pigou,  2  Park  on  Ins. 

(p)   Laing  ▼.  Glover,  5  Taunt.  49.  500  ;    and  of  Buller,  J.,  in    Webb  v. 

This  was  a  decision  on  the  Convoy  Act,  ThomptoUj  1  B.  &  P.  6. 

48  Geo.  3,  c  47,  hut  the  principle  of  it  (u)  See  the  judgment  of  Lord  Eldon 

applies  to  cases  of  warranty.  in  Anderton  ▼.  Pitcher,  2  B.  &  P.  164 ; 

Iq)  Audley  v.  Dutt,  2  B.  &  P.  HI ;  iSl  C,  8  Esp.  124i 
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boat  can  be  sent  for  them  (ar),  or  he  is  prevented  from  obtaimng 
them  by  circumstances  over  which  he  has  no  control,  as  by  the 
refusal  or  neglect  of  the  commander  of  the  convoy  to  comply 
with  his  application  (y),  the  underwriter  is  not  discharged  (z). 

Of  neutrality.  The  warranty  of  neutrality  occurs  when  the  policy  expressly 
warrants  the  neutrality  of  the  ship  or  goods  in  general  terms, 
or  does  so  impUedly,  by  describing  them  as  belonging  to  a  par- 
ticular neutral  state.  Property  is  said  to  be  neutral  when  it 
belongs  to  persons  who  are  the  subjects  of  a  country  which  is 
at  peace  with  both  the  belligerents,  or  to  persons  who  have  by 
residence  acquired  the  character  of  its  subjects  for  commercial 
purposes  (a).  In  the  latter  class  are  comprised,  not  only  all  per- 
sons who  have  become  domiciled  in  the  country  in  question,  but 
also  all  foreigners  who  reside  there,  even  although  they  may 
have  an  animus  revertendi  (b).  This  warranty  implies,  not  only 
that  at  the  commencement  of  the  risk  the  property  is  neutral, 
but  also  that,  so  far  as  the  acts  of  the  assured  are  concerned,  it 
shall  continue  to  be  so.  Thus,  if  a  ship  warranted  neutral  for- 
feits her  neutrality  by  the  wilful  act  of  either  the  master  or  the 
owner,  the  warranty  is  broken  (c).  If,  however,  the  ship  or 
cargo  be  neutral  at  the  time  when  the  voyage  commences,  the 
risk  of  future  war  is  taken  by  the  imderwriter(rf).  So  fiu", 
however,  as  relates  to  the  acts  of  the  assured,  this  warranty  is 
continuous,  whether  the  policy  be  a  time  or  a  voyage  policy  (e). 

If  the  master  violates  a  blockade,  resists  the  right  of  search, 
or  commits  any  other  breach  of  neutral  conduct,  the  warranty  is 
broken  (/). 

It  has  been  questioned  whether  a  ship  warranted  to  belong 

(«)  Victorin  v.  CUeve,  2  Str.  1250;  (c)  Garrelt  y,  Kenting ion, ST, K. 230, 

see  also  Magaihaens  v.  Buiher,  4  Camp.  This  rule  must  be  confined,  however, 

54,  and  Sanderson  v.  ButJier,  ib,  note,  in  to  the  acts  of  the  assured  or  his  agents ; 

which  cases  the  undertaking  to  sail  with  a  policy  on  goods  is  not  Titiated  by  a 

convoy  was  contained  in  the  bUls  of  negligent  omission  on  the  part  of  the 

lading.  master  of  the  vessel  in  which  they  are 

iff)  Verdon  v.  fFilmotf  2  Park  on  Ins.  shipped,    to    procure    proper   papers. 

500,  note.  Carruthert  v.  Gray,  8  Camp.  142 ;   15 

(z)  See  the  judgment  of  Buller,  J.,  in  East,  35. 

Webb  y.  Thompson,  1  B.  &  P.  6.  (d)  Eden  v.  Parkison,  2  Doug.  782; 

(a)  This  subject  will  be  found  ably  Tyson  v.  Gumey,  8  T.  R.  477. 

and  fully  treated  of  in  1  Amould  on  Ins.  (e)  See  the  judgment  in  SUUm  T. 

658  (2nd  edit).    See  also  1  Wh^aton's  Thornton,  8  E.  &  B.  888. 

International  Law,  182.  (/)  The  Maria,  1  Rob.  840 ;   1  Ar- 

{b)  The  Indian  Chirf,  8  Rob.  12;  Tha  nould  on  Ins.  669  (2nd  edit);  Phillips 

Anna  Catharina,  4  Rob.  107 ;  The  Presi-  on  Ins.  c.  9,  s.  8,  and  the  American  c 

dent,  5  Rob.  277 ;  Tabbs  v.  Bendelack,  4  cited  there. 
Esp.  108 ;  8  B.  &  P.  207,  note. 
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to  a  particular  country,  must  not  be  owned  and  navigated  ac-* 
cording  to  the  laws  and  treaties  in  force  in  that  country  (^). 
However  this  may  be,  it  is  clear  that  the  mere  fiwt  of  her  be- 
longing to  such  state  will  not  suffice,  but  she  must  be  completely 
documented  as  such  a  ship  (A).  If  she  be  deficient  in  this 
respect  during  any  portion  of  the  voyage,  the  warranty  is  not 
satisfied  (»). 

In  addition  to  the  documents  which  ordinarily  constitute  a 
ship's  papers,  and  which  have  been  already  enumerated  (A),  the 
master  must  also  carry  the  flag  and  pass  of  the  country  to  which 
it  is  warranted  that  the  ship  belongs ;  for  a  vessel  is  considered 
to  belong  to  the  country  under  the  pass  and  colours  of  which 
she  sails  (0« 

One  of  the  most  usual  proofs  of  a  breach  of  the  warranty  of 
neutrality  is  a  sentence  of  condenmation  pronounced  by  a  foreign 
Admiralty  Court  of  competent  jurisdiction,  on  the  ground  of  an 
infitiction  of  neutrality.  It  is  now  well  settled  that  the  sentence 
of  such  a  Court,  being  a  proceeding  in  reniy  is  conclusive  as 
against  all  the  world,  as  to  every  fact  upon  which  the  judgment 
of  the  Court  proceeds,  and  which  appears  clearly  on  the  face 
of  the  sentence  (m) ;  even  although  it  may  appear  on  the  face 
of  the  sentence  that  the  conclusion  was  arrived  at  through  the 
medium  of  rules  of  evidence  which  are  peculiar  to  the  country 
in  which  the  ship  was  condemned,  and  which  are  not  admissible 
upon  general  principles  (n). 

But  if  the  ground  upon  which  the  Court  rests  its  adjudica- 
tion, and  declares  the  vessel  to  be  a  valid  prize,  is  one  which 
shows  that  according  to  the  law  of  nations  there  has  been,  or 
may  have  been,  no  infraction  of  neutrality,  as,  for  instance,  if 
it  appear  on  the  face  of  the  sentence,  either  that  the  vessel  was 
condemned,  or  that  it  is  doubtful  whether  she  was  not  condemned 
for  the  contravention  of  a  regulation  imposed,  not  by  the  law  of 

(g)  Baring  ▼.  Clagett,  3  B.  &  P.  201.  (m)  See  the  judgment  of  Lord  EUen- 

<A)  Bich  V.Parker,  7  T.  R.  705 ;  Bar^  borough  in  Boltcn  ▼.  Gtadttone,  6  East, 

tUlasf  V.  Lewis,  2  Park  on  Ins.  526 ;  3  160 ;  Baring  t.  Oagett,  8  B.  &  P.  201  ; 

Doug.  126 ;  Baring  v.  Ctagett,  ubi  tupra,  Lothian  v.  Henderson,  ib,  499 ;  Garrets  ▼. 

(i)  Biek  ▼.  Parker,   ubi  supra ;  see  Kensington,  8  T.  R.  230 ;  and  the  judg- 

also  Bird  v.  AppleUm,  8  T.  R.  562.  ment  of  Tindal,  C.  J.,  in  Dalgleish  ▼. 

(k)  AnU,  p.  92.  Hodgson,  7  Bing.  504 ;  Haoelock  v.  Lock- 

(/)   The  Vigilantia,  1  Rob.  13 ;  The  wood,  8  T.  R.  276  ;   see  also  anU,  p. 

Vrow  Elizabeth,  5  Rob.  2 ;  The  Sjtecess,  40,  note  (y).    This  subject  is  fully  dis- 

lOods.131.    With  respect  to  the  cargo,  cuAsed  in  the  notes  to  The  Duchess  of 

it  is,  by  the  law  of  this  country,  other-  Kingston's  Case,  2  Smith,  L.  C.  598. 

wise.    See  The  EUnabeth  and  The  Freede  (n)  Bolton  v.  Gladstonif  2  Taunt.  85. 

Seholiffs,  5  Rob.  5,  note. 
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nations^  but  by  an  arbitxary  ordinance  of  the  capturmg  power 
not  assented  to  by  the  i^utral  state^  the  sentence  is  not  conclu- 
sive to  prove  the  breach  of  warranty  (o).  The  ground  upon 
which  the  condemnation  proceeds  must  appear  on  the  hce  of 
the  sentence  free  from  doubt  and  ambiguity ;  if  it  is  left  in  uncer- 
tainty,  or  can  be  collected  by  inference  only  (p),  or  i^  althou^ 
the  ship  is  declared  "  a  good  and  valid  prize,"  no  specific  ground 
is  stated  upon  which  the  Court  proceeded,  the  parties  are  not 
concluded  from  contesting  the  breach  of  warranty. 

The  sentence  of  a  Prize  Court  is  moreover  eondusive  only  as 
to  the  existence  of  the  ground  upon  which  it  expressly  professes 
to  decide ;  it  is  not  so  as  to  the  premises  which  are  stated  in  it 
as  leading  to  the  adjudication  (q).  If  two  grounds  are  stated  in 
the  sentence,  upon  either  of  which  the  Court  may  have  pro- 
ceeded, evidence  will  be  admitted  to  show  that  it  acted,  in 
fact,  upon  one  which  was  insufficient  to  warrant  the  condemna- 
tion (r). 

Of  freedom  The  last  express  warranty  which  we  have  mentioned  above, 

port  of  S*^^ ""  *s  *h^*  against  confiscation  or  seizure  of  the  ship  in  her  port  of 
charge,  or  cap-  discharge,  or  against  capture  or  seizure  generally.  A  warranty 
against  confiscation  by  the  government,  in  the  ship's  port  of 
discharge,  is  not  broken  by  the  sdzure  of  the  vessel  in  that  port 
by  the  forces  of  another  state,  although  this  be  done  with  the 
permission  of  the  local  government  {$). 

The  question  which  most  firequentiy  arises  undor  tiiis  warranty 
is  whether  the  ship  was  in  port,  or  not,  at  the  time  of  her  seizure. 
This  is  a  question  for  the  jury  (J).  The  word  "  port"  is  not  to 
be  taken  in  its  narrow  or  strict  legal  sense,  but  rather  as  meanr 
ing  the  place  of  discharge  agreed  upon  by  the  assured  and  under- 
writers (m).    a  seizure  in  a  roadstead,  where  vessels  ohexi  par- 

(o)  Bemardiy.  Motteux,  2  Doug.  574;  the  specific  fitcts  alleged  in  it,  and  yet 

Pollard  y.  Bell,  8  T.  R.  434 ;   Bird  ▼.  those  facts  may  not  show  any  breach  of 

Jppleion,  ib,  662 ;  Price  v.  Bell,  1  East,  the  warranty. 

66i;  S^en  v.  tee,  2  N.R.484>  and  the  (p)  See  the  judgment  of  Lawrence, 

judgment  of  Lord  Alvanlev  in  Baring  v.  J.,  in  Calvert  v.  Bovill,  7  T.  R.  627 ; 

Clagett,  8  B.  &  P.  201.    It  is  necessary  to  Dalgleish  ▼.  Hcdgeom,  7  Bing.  504u 


recollect,  in  considering  the  effect  of  the  (q)  Chritiie  v.  Secretan,  8  T.  R.  192. 

sentences  of  foreign  Courts  as  evidence  M  Bemardi  ▼.  Motteux,  2  Doug.  674 

of  a  breach  of  the  warranty  of  neutrality,  (t)  Levi  v.  Allnuit,  16  East,  267. 


that  there  is  a  distinction  between  the  (t)  Reyner  ▼.  Peanon,  4  Taunt  662. 

conclusiveness  of  the  judgment  ae  evi~  (u)  See  the  judgment  of  Lord  Ellen* 

dence  qf  the  facte  which  it  <utert$,ajkd  its  borough  in  DalgMeh  v.  Broeike,  16  East, 

conclusiveness  at  evidence  qfa  breach  <f  296 ;  Jarman  t.   Cot^,  2  Camp.  613; 

the  warranty.    In  many  cases  the  sen-  13  East,  394. 
tence  may  be  conclusive  as  evidence  of 
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tiaUy  unloaded  before  crossing  a  bar,  was  hdd  to  be  a  seizure 
in  port  within  the  meaning  of  this  warranty  (x).  So>  when  a 
vessel  was  seized  whUst  anchored  in  the  outer  road  of  a  bar 
hsffbour,  at  two  miles  distance  from  tiie  point  at  whidi  ships 
usoally  lay  to  in  order  to  discharge  enough  of  their  cargoes  to 
enable  them  to  pass  the  bar,  it  was  held  that  she  had  arrived  in 
her  port  of  discharge  within  the  meaning  of  the  warranty  (y). 
Where,  however,  a  vessel  was  captured  whilst  andiored  oflF  the 
port,  tliree  miles  without  the  roadstead  within  whidi  ships  were 
accustomed  to  unload  in  order  to  cross  liie  bar  into  the  inner 
harbour,  it  was  held  otherwise  (z).  This  warranty  is  not  broken 
where  the  capture  occurs  at  a  place  neither  within  the  actual 
port,  nor  within  that  part  of  the  haven  at  wlmdi  vessels  un- 
load (a) ;  and  a  capture  by  a  force  issuing  from  the  port  of  dis* 
charge  (6),  or  on  the  high  seas,  or  within  the  headlands  of  a 
river,  where  there  is  no  port  or  ]Jace  of  unloading  (c)^  is  not 
within  Uie  warranty. 

A  warranty  against  ''  capture  and  seizure  and  the  ccHise- 
quaices  of  any  attempt  thereof,^'  is  not  confined  to  legal  capture 
or  seizure ;  therefore  where  an  English  ship,  insured  by  a  policy 
which  contained  such  a  warranty,  was  fired  into  from  a  Russian 
fort  and  sunk,  there  being  then  no  war  between  England  and 
Russia,  it  was  held  that  the  underwriters  were  protected  by  the 
warranty  (d).  So,  where  coolie  emigrants  piratically  ran  away 
with  the  ship  and  stores,  it  was  held  that  the  underwriters  of 
a  policy  on  the  stores  were  protected  by  a  warranty  against 
"  capture  or  seizure"  (c). 

If  the  vessel,  in  order  to  avoid  capture  in  port,  goes  to  a 
port  out  of  the  course  of  her  voyage,  the  underwriters  are 
discharged  (/). 

It  is  a  general  principle  of  insurance  law  that  the  under^  implied  war- 
writers  are  not  liable  for  losses  arising  from  the  insufficiency,  or  JJJ^2^^" 
defective  quality,  or  condition  of  the  thing  insured  (^).     The 

(jr)  MaydkHif  v.  Scoti,  8  Camp.  205 ;  (d)  Powell  v.  Hyde,  5  E.  &  B.  607. 

aee  also  Orme  ▼.  Taylor,  ib.  204.  (e)  Kleimoort  v.  Shepherd,  28  L.  J., 

(y)  Dalgleiih  y.  Brooke,  15  East,  295.  a  B.  147. 
(s)  Levy  ▼.  Faughan,  4  Taunt  387.  (/)  O'Reilly  ▼.  The  Royal  Exchange 

(a)  Keyser  ▼.  Scott,  4  Taunt  660  ;  Assurance  Company,  4  Camp.  246. 

aee  also  Wkitwell  ▼.  Harrison,  2  Ex.  127.  (g)  1  Park  on  Ins.  882.    Even  where 

(b)  Mellish  ▼.  Stantforlh,  3  Taunt  there  is  no  warranty  of  seaworthiness 
499 ;  sev  also  Brown  ▼.  Tiemey,  1  Taunt  the  shipowner  cannot,  if  he  sent  the 
517.  ship  to  sea  unseaworthy,  recover  against 

(c)  Barmg  v.  Faux,  2  Camp.  541.  the  underwriter  the  expense  of  repairs 
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assured  in  effeciiiig  an  insurance  tor  s,  voyage  is  taken  by  law 
impliedly  to  warrant  that  the  vessel  shall  be  seaworthy  at  the 
commencement  of  the  risk  (A).  Unless  this  were  so  the  conse- 
quences would  be  very  mischievous,  for  the  effect  of  insurance 
would  be  to  render  those  interested  in  the  ship  careless  as  to 
her  condition,  and  as  to  the  lives  of  the  persons  engaged  in 
navigating  her  (t).  Such  a  warranty  is  implied,  although'  the 
insurance  is  on  salvage  (A).  There  is  no  implied  warranty  of  sea- 
worthiness in  a  time  policy  (/). 

As  in  the  case  of  all  other  warranties,  the  knowledge  or  igno- 
rance of  the  assured  with  reference  to  the  fact  warranted  is 
immaterial:  therefore  if  the  vessel  was,  in  fact,  unseaworthy 
at  the  commencement  of  the  risk,  the  policy  is  avoided,  not- 
withstanding the  bona  fides  and  honesty  of  the  assured  (m). 

As  in  other  such  cases,  it  is  also  immaterial  to  what  cause  the 
loss  was  attributable ;  for  the  warranty  of  seaworthiness,  like 
every  other  warranty,  is  a  condition  on  the  non-performance  of 
which  the  policy  is  void,  whether  the  loss  be  occasioned  by  the 
unseaworthiness  or  by  any  other  cause  (n).  By  seaworthiness 
is  meant  a  fit  state  at  the  time  of  sailing  as  to  repairs,  equip- 
ment, and  crew,  and  in  all  other  respects,  to  encounter  the  ordi- 
nary perils  of  the  voyage  insured  (o). 

The  ship  must,  generally,  be  staunch,  strong,  of  sound  mate- 
rials (p)y  and  of  a  proper  construction  {q) ;  nor  may  she  be  loaded 
with  a  greater  cargo  than  she  can  safely  carry  (r) ;  her  anchors 

rendered  necessary  by  her  being  so  sent  v.  Scougali,  4  Dow,  276. 

to  sea.    Fawcus  y.  Sarj(fkld,  6  E.  &  B.  (n)  See  the  judgment  of  the  Exche- 

192.     See  also  Thompton  v.  Hopper,  16.  quer  Chamber  in  Small  y.  Gihmm,  mU 

172.  supra. 

(h)  Seel  Park  on  Ins. 332—352, and  (o)  See  per  Parke,  B.,  in  DUem  y. 
the  judgment  of  the  Exchequer  Cham-  Sadler,  6  M.  &  W.  414.  Proof  of  this 
her  in  Small  y.  Gibson,  16  Q.  B.  166.  warranty  is  sometimes  waived  by  an  ad- 
See  also  Gibson  v.  Small,  4  H.  of  L.  C.  mission  on  the  part  of  the  underwriter 
358.  This  implied  warranty  applies  that  the  ship  is  seaworthy.  See  ParjUt 
only  to  the  commencement  of  the  voy-  y.  Thompson,  13  M.  &  W.  892 ;  Phillips 
age,  but  if,  during  the  yoyage,  the  as-  y.  Naime,  4  C.  B.  843 ;  Lhtpont  de  Ne- 
sured  does  any  act  yoluntarily,  by  which  mottrs  y.  Fance,  19  How  (American),  162. 
the  ship  is  made  unseaworthy,  and  a  (p)  Douglas  v,  Scougall,^  Dow,  276; 
loss  thereby  ensues,  the  underwriter  is  and  see  ante,  p.  44. 
not  liable.  See  the  judgment  in  Sillem  (q)  Watt  y.  Morris,  I  Dow,  32.  In 
y.  Thornton,  3  E.  &  B.  883.  this  case  a  vessel  without  knees  was 

(i)  See  the  judgment  of  Lord  Redes-  held  to  be  unseaworthy  for  a  foreign 

dale  in  Wilkie  y.  Geddes,  8  Dow,  60.  voyage. 

(*)  KniU  v.  Hooper,  2  H.  &  N.  277.  (r)  Weir  v.  Aberdein,  2  B.  &  A.  82a 

(0  Gibson  v.  SmtUl  and  Thompson  v.  It  might  be  inferred  from  the  expres- 

Hopper,  ubi  supra,  sions  used  in  the  judgment  in  this  case 

(m)  Lee  v.  Beach,  1   Park  on   Ins.  that  the  policy  is  not  avoided  if  an  un- 

842;  Oliver  v.  Cooky,  ib,  343  ;  see  also  seaworthiness  existinp^  at  the  comroence- 

the  judgment  of  Lord  Eldon  in  Douglas  ment  of  the  voyage  is  remedied  before 
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and  cables  must  be  sufficient  («),  and  she  must  be  properly 
equipped  with  sails  and  other  stores  (0*  It  is  not  always 
enough  that  a  ship  is  supplied  with  such  sails  as  are  essential 
to  her  safety  from  the  perils  of  the  sea,  since  in  time  of  war  she 
must  be  able  to  keep  up  with  convoy  and  avoid  capture  (u). 

If  a  vessel  be  insured  "  at  and  from  a  port,"  she  need  not  be, 
while  in  port,  in  a  fit  condition  to  go  to  sea.  The  warranty  is 
complied  with  if  while  there  she  is  in  such  a  condition  as  to 
enable  her  to  lie  in  reasonable  security  till  she  is  properly  re- 
paired, or  otherwise  fitted  for  the  voyage  (x).  So,  if  the  voyage 
be  such  as  to  require  a  different  complement  of  men  or  state  of 
equipment  in  difierent  parts  of  it,  as,  if  the  voyage  be  down  a 
canal  or  river,  and  thence  in  the  open  sea,  it  is  enough  if  the 
vessel  is,  at  the  commencement  of  each  stage  of  the  navigation, 
properly  manned  and  equipped  for  it(y). 

The  ship  must  be  provided  with  a  master  of  competent  skill, 
acquainted  with  the  navigation,  and  the  ports  for  which  she  is 
bound  (z).  In  a  case  at  Nisi  Prius,  in  which  it  appeared  that, 
on  a  voyage  from  the  Mauritius  to  London,  the  captain  had 
gone  on  board  ill  without  taking  any  one  with  him  who  was 
competent  to  take  charge  of  the  ship  in  the  event  of  his  illness 
increasing,  the  jury  were  directed  that  if,  in  their  opinion,  con- 
sidering the  length  of  the  voyage,  and  the  circumstances  under 
which  it  was  undertaken,  the  ship  was  not  sufficiently  manned, 
they  must  find  for  the  underwriters  (c/). 

any  actual  loas  occurs.    But  the  facts  der  the  ship  unseaworthy.    Stewart  y. 

of  this  case  were   peculiar,  and    the  Wilson,  12  M.  &  W.  11. 

general  rule  is  clearly  otherwise.    See  (t)  Wedderbum  v.  Bell,  1  Camp.  1 . 

Forthaw  ▼.  Chabert,  8  B.  &  B.  158.   And  It  would  seem  that  a  reasonably  suffi- 

eoosidering  the  nature  of  a  warranty,  it  cient  supply  of  medicines  ought  to  be 

is  difficult  to  see  that,  even  in  cases  of  on  board.    See  Woo{fr,  Clagett,  3  Esp. 

unseaworthiness   resulting    only  firom  257. 

mistake  or  accident,  there  can  he  any  (u)  See  the    observations    of  Lord 

exception  of  this  sort   See  also  ikTZ^aiia-  Ellenborough  in  Wedderbum  v.  Bell, 

han  V.  The  Universal  Insurance  Company,  ubi  supra. 

1  Peters  (American)  Rep.  170.  (x)  Parmeter  v.  Cousins,  2  Camp.  235 ; 

(f)   Wilkie  V.   Geddes,  3   Dow,    57.  Forbes  v.  Wilson,  1  Park  on  Ins.  344, 

Where  one  of  the  rules  of  an  insurance  note ;  Hibbert  v.  Martin,  ib, ;  Smith  v. 

club  required    that  all    chain    cables  Surridge,  4  Esp.  25 ;  Annen  v.  Woodman, 

should  be  tested,  it  was  held  that  the  8  Taunt  299. 

testinff  of  the  cahles  was  not  a  condition  (y)  See  the  judgment  in  Dixon  v. 

precedent,  but  only  a  direction  to  the  Sadler,  5  M.  &  W.  414. 

committee  as  to  what  they  were  to  point  (s)  Tail  v.  Levi,  14  East,  481 ;  see 

their  attention  to.    Harrison  v.  Douglas,  also  ante,  p.  45. 

3  A.  8r  E.  896.  But  where  one  of  the  (a)  Clifford  v.  Hunter,  Moo.  &  Malk. 
rules  was,  that  unless  certain  stores  were  103  ;  5.  C,  8  C.  &  P.  16.  The  correct- 
provided  the  ship  should  not  be  insured,  ness  of  this  ruling  has  heen  doubted  in 
It  was  held  that  the  effect  of  a  noncom-  America.  Mr.  Chancellor  Kent,  in 
pliaiice  with  this  provision  was  to  ren-  noticing  it,  remarks,  that  the  warranty 
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A  competent  and  sufficiently  numerous  crew  must  be  engaged 
for  the  whole  voyage  (b).  But  this  warranty  does  not  include 
an  undertaking  that  the  master  or  crew  shall  do  their  duty 
during  the  voyage.  Their  negligence  or  misconduct  therefore, 
supposing  them  to  have  been  originally  competent,  is  no  defence 
to  an  action  on  the  policy  (c).  Where  the  master  and  crew 
negligently  and  improperly  threw  overboard  ballast,  whereby 
the  vessel  became  unseaworthy,  and  was  lost  by  a  peril  of  the 
sea,  it  was  held  that  the  underwriters  were  liable,  even  although 
the  acts  were  not  barratrous  (^).  When  a  ship  on  a  voyage 
from  Cuba  to  Liverpool  sailed  with  eight  men  for  Liverpool 
and  two  for  Jamaica,  and  touched  at  Jamaica  to  land  the  two 
men  and  procure  others,  it  was  held  that  she  was  not  seaworthy 
for  the  whole  voyage  when  she  sailed,  although  it  was  impos- 
sible at  Cuba  to  procure  the  proper  complement  of  men  for  the 
voyage  (e).  A  mere  non-compliance  with  the  provisions  of  the 
existing  statutory  enactments  respecting  the  agreement  with  the 
crew  does  not,  however,  constitute  unseaworthiness  (/).  Whane 
a  whaler,  which  was  insured  with  liberty  to  chase  and  capture 
prizes,  had  at  the  time  of  insurance  lost  some  of  her  crew  by 
death  and  casualties,  so  as  to  be  unable  to  carry  out  all  the 
purposes  of  her  voyage,  it  was  ruled  at  Nisi  Prius  that  she 
might  be  deemed  seaworthy  if  she  had  a  competent  crew  to 
pursue  any  part  of  her  adventure  and  to  navigate  the  vessel 
home  (g). 

The  vessel  must  also  usually  be  provided  with  a  pilot  of 
competent  skill  in  those  places  where  the  nature  of  the  naviga- 
tion renders  one  necessary  (A).     On  leaving  a  harbour  where 

of  seaworthiness  "would  seem  to  imply  y.  Wi»e,  7  6.  &  C.  794 ;  Share  ▼.  Beni- 

no  more  than  that  the  assured   must  aU^  ubi  supra ;  Bishop  t.  Pentland^  7  B. 

have  a  sound  and  well-equipped  vessel  &  C.  219 ;  Dixon  v.  Sadler,  5  M.  &  W. 

with  reference  to  the  voyage,  and  have  405 ;  S,  C,  8  M.  &  W.  895 ;  see  also 

a  competent  person  as  master,  a  com-  Phillips  v.  Headlam,  2  B.  &  Ad.  380. 

petent  person  as  mate,  and  a  competent  (d)  Dixon  v.  Sadler y  ubi  supra ;  see 

crew  as  seamen.'*     See  8  Kent  Comm.  also  Redman  y.  Wilson,  14  M.  &  W. 

287,  note  (a).     It  must  he  observed,  476. 

however,  that,  in  Clifford  v.  Hunter,  the  (e)  Forshaw  y.  Chabert,  8  B.  &  B. 

captain  was  ill  when  he  went  on  board,  158. 

and  it  may  be  doubted,  looking  at  the  (/)  Redmond  y.  Smith,  7  M.  &  O. 

peculiar    circumstances   of    the   case,  457. 

whether  Lord  Tenterden  meant  to  lay  (g)  Hueks  y.  Thornton,  Holt,  30. 

down  the  general  proposition  which  has  (h)  Law  v.  Hollingsworth,  7  T.  R. 

been  sometimes  attributed  to  him.  160.   The  principle  on  which  this  case 

(6)  Shdre  y.  Bentcdl,  7  B.  &  C.  798,  is  decided  is  correct,  but  as  a  decision 

note.  on  the  particular  facts  it  must  be  con- 

(c)  Busk  y.  The  Royal  Exchange  /n-  sidered  to  be  overruled.    See  the  judg- 

#Mraiic«C^wipa«iy,2B.&  Ald.73;  Walker  ment  in  Dixon  v.  Sadler,  5  M.  &  W. 

y.  MaUUmdy  5  B.  &  Aid.  171 ;  Holdsworth  415 ;  see  also  anie,  p.  177. 
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there  is  an  establishment  of  pilots,  the  duty  of  procuring  one 
is  clear  (t) ;  but  as  it  is  not  always  possible  to  procure  one  on 
altering  port,  it  is  sufficient,  in  this  case,  if  due  diligence  to 
obtain  one  is  used  (A). 

The  warranty  of  seaworthiness  in  a  voyage  policy  is,  it  will 
be  observed,  confined  to  the  commencement  of  the  risk.  The 
risk  commences  at  the  port,  when  the  insurance  is  ''at  and 
from"  a  particular  port,  and  at  the  commencement  of  the 
voyage,  when  the  insurance  is  "from"  a  given  port(Z).  If  the 
ship  is  seaworthy  at  this  time  the  warranty  is  complied  with, 
although  she  becomes  otherwise  immediately  afterwards  (m) ;  for 
the  assured  cannot  know  in  what  condition  the  vessel  may  be 
after  leaving  port  (n). 

Where  the  voyage  out  and  home  is  insured,  and  the  contract 
is  an  entire  one,  although  the  ship  is  to  touch  at  several  ports, 
the  warranty  is  complied  with  if  she  be  seaworthy  when  she 
first  sails  on  the  voyage,  although  she  is  not  so  on  leaving  the 
intermediate  ports  (o). 

Since  time  policies  have  become  more  common  in  this  country  Time  policies. 
the  question  has  frequently  arisen  how  far  any  warranty  of  sea- 
worthiness is  impUed  in  them,  and  it  has  been  contended  that 
even  if  there  be  in  these  policies  no  such  general  warranty  as 
exists  in  voyage  policies^  still  that  a  warranty  of  seaworthiness  at 
the  commencem^it  of  the  risk,  so  far  as  lies  in  the  power  of  the 
assured  to  effect  it,  ought  to  be  implied ;  so  that  if  the  ship  had 
met  with  damage  before,  and  could  have  been  repaired  by  the 
exercise  of  reasonable  care  and  pains,  and  was  not,  the  policy, 
even  though  a  time  poUcy,  would  not  attach  (p). 

It  has  now,  however,  been  decided  by  the  House  of  Lords 
that  in  a  time  policy,  effected  upon  a  vessel  then  at  sea,  there  is 
no  implied  warranty  that  the  ship  is  seaworthy  at  the  time  when 

(1)  See  the  judgroent  of  Lord  Tenter-  p.  342. 

den  in  Phillips  y.  Headlam,  2  B.  &  Ad.  (n)  See  the  judgment  of  Lord  Mans- 

882.  field  in  The  Earl  of  March  v.  Pigot,  5 

(k)  PhilUpg  ▼.  Headlam,  uH  supra.  Burr.  2802. 

(0  See  the  judgment  in  Small  v.  Oib-  (o)  Berwum  v.  Woodbridge,  2  Doug. 

soHj  16  Q.  B.  156.  781 ;  see  ante,  p.  248,  as  to  single  and 

(ill)  See  the  judgroent  of  Lord  Eldon,  double  voyages, 

in  Watson  y.  Gark,  1  Dow,   386.     If,  (p)  See  the  judgment  in /Smo/i  v.  Gt6- 

however,  the  subsequent  unseaworthi-  son,  16  Q.  B.  160, 161,  and  the  observa- 

ness  arises  immediately  from  the  act  of  tions  of  Lord  St  Leonards,  Lord  Camp- 

tfae  assured  himself,  the  underwriter  will  bell,  Maule,  J.  and  Martin,  B.  in  Gibson 

be  discharged.    See  the  cases  cited  oftte,  v.  Small,  4  H.  of  L.  Cases,  353. 
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the  policy  is  intended  to  attach  (q).  It  has  also  been  held  that 
there  is  no  such  warranty  although  the  policy  be  effected  on  an 
outward  bound  ship  lying  in  a  British  port  at  which  the  insuring 
owner  resides  (r).  It  was  also  held  in  the  same  case  that  a 
plea  alleging  that  the  assured  had  knowingly,  wilfully  and  im- 
properly sent  the  ship  out  to  sea  in  an  imseaworthy  state,  and 
when  she  was  not  in  a  fit  and  proper  condition  safely  to  go  to 
sea,  afforded  no  answer  to  the  action,  the  declaration  alleging 
that  the  loss  had  been  caused  by  perils  of  the  sea,  and  the  plea 
containing  no  averment  that  the  loss  had  been  occasioned  by 
the  unseaworthiness  (s),  A  plea,  however,  containing  the  same 
allegations,  and  further  averring  that  the  assured  "  wrongfully 
and  improperly  caused  and  permitted  the  ship  to  be  and  remain 
on  the  high  seas,  near  to  the  sea  shore,  for  a  great  length  of 
time,  in  the  state  and  condition  aforesaid,  and  without  a  master, 
and  without  a  proper  crew  to  manage  and  navigate  her  on  her 
said  voyage,  during  which  time  the  ship,  by  reason  of  the 
premises,  was  wrecked,  was  held  to  be  good,  since  it  showed 
that  the  loss  had  resulted  from  the  wrongful  acts  of  the  assured, 
although  the  perils  of  the  sea  might  be  the  proximate  cause  of 
it  (t).  And  although  there  is  no  warranty  of  seaworthiness  the 
underwriter  is  not  responsible,  even  in  the  case  of  a  time  policy, 
for  the  cost  of  repairs  rendered  necessary  by  the  unseaworthy 
state  of  the  vessel,  although  the  assured  have  acted  without 
fraud  and  the  defects  were  not  known  to  him ;  for  in  this  case 
the  damage  does  not  arise  from  any  peril  insured  against,  but 
from  the  vice  of  the  subject  of  insurance  (w). 

Represent  A-        A  representation,  as  the  term  is  used  in  insurance  law,  means 
**^''**  a  statement  either  verbal  or  in  writing,  made  by  the  assured  to 

(q)  Gibson  v.  Small,  4  H.  of  L.  Cases,  also  HolUngworik  v.  Brodriek,  7  A.  &  E. 

358.    In  Jenkins  v.  Heycock,  8  Moore's  40.     It  appears   that  the  expression 

P.  C.  C.  351,  it  was  held  that  even  if  there  ''  good"  which  is  used  in  these  and  other 

were  any  warranty  of  seaworthiness  in  a  policies  in   describing   the  ship,  is  a 

time  policy,  such  a  warranty  would  not  merely  commendatory  expression,  and 

continue  after   the  commencement  of  that  no  warranty  is  to  be  implied  from 

the  voyage,  but  would  be  satisfied  by  its  use.    See  the  judgment  in  Small  v. 

the  ship  being  seaworthy  at  the  com-  Gibsont  cited  above, 

mencementof  therisk.   See  also  Michael  (r)  Thompson  v.  Hopper,  6  E.  &  B. 

V.  Tredwin,  17  C.  B.  551,  the  facts  of  172,  dissentiente  Erie,  J.     See   also 

which  case  came  within  the  principle  of  Fawcus  v.  Sordid,  ib.  192. 

Gibson  v.  Small,     Since  the  decision  of  («)   Thompson  v.  Hopper,  ubi  supra, 

the  cases  above  cited,  it  may  be  taken  dissentiente  Erie,  J. 

that  a  warranty  of  seaworthiness  is  in  (t)  Thompson  v.  Hopper,  ubi  supra. 

no  case  implied  in  a  time  policy.     See  (u)  Fawcus  v.  Sordid,  6  E.&  B.  192. 
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the  underwriter  of  some  circumstance  connected  with  the  pro- 
posed risky  and  which  statement  is  either  not  embodied  in  the 
written  contract  of  insurance  at  all,  or,  if  inserted  in  it,  is  not 
intended  to  be  of  its  essence,  and  consequently  need  not  be 
literally  and  strictly  complied  with  (a;).  Representations  differ  How  they 
from  warranties,  inasmuch  as  the  latter  are,  as  we  have  seen,  ^*^^°e™ 
integral  parts  of  the  contract;  they  are  not,  like  representations, 
collateral  to  it,  but  amount  to  conditions  which  must  be  strictly 
complied  with,  and  on  the  non-performance  of  which  the  con- 
tract is  void  (y). 

Representations  either  amount  to  direct  assertions  by  the  DiflTerent  kinds 
assured  as  to  the  past,  present,  or  future  existence  of  particular  Son!'^'^^"^" 
&cts,  or  to  statements  by  him  of  his  mere  information,  expecta- 
tion, or  belief  as  to  such  facts. 

Representations,  to  be  binding,  must  also  be  made  when  the 
policy  is  eflFected  (2r),  or  during  the  negotiation  for  it  (a). 

Representations  are  admissible  to  add  to  or  to  explain  the  Whenadmis- 
policy,  but  not  to  contradict  it  Thus,  where  the  policy  reserved  "ence?  ^^' 
leave  to  "  touch  at"  the  Cape  de  Verd  Islands,  a  letter  showing 
that  the  intention  was  to  permit  the  ship  to  take  in  salt  there, 
and  which  had  been  communicated  to  the  underwriters,  was 
admitted  (b).  On  the  other  hand,  in  an  action  on  a  policy  **  at  and 
from  London  to  Berbice,"  it  was  held  that  it  could  not  be  shown 
that  the  risk  was  to  commence  at  sea,  although  a  letter  was 
produced  by  the  broker  to  the  underwriter  when  the  poUcy  was 
effected,  by  which  it  appeared  that  the  ship  was  out  of  the 
course  from  London  to  Berbice,  and  the  words  "  at  sea"  were 
thereupon  inserted  in  another  part  of  the  policy  (c).  A  repre- 
sentation cannot,  however,  be  objected  to  because  it  supersedes 
an  usage  or  an  implied  warranty  {d). 

(jr)  See  Pawton  ▼.  Watson,  2  Cowp.  W.  Bl.  463;  Thompson  v.  Buchanan,  4 

785,  and  the  cases  cited  below.    The  Brown,  P.  C.  484. 

following  is  an  instance  of  a  statement  (y)  ^ft/e,p.  333. 

which,  although  occurring  in  the  policy,  («)  Dawson  v.  Atty,  7  East,  367. 

was  held  from  its  nature  to  amount  only  (a)  Edward  v.  Footner^  1  Camp.  530. 

to  a  representation.    Where  the  policy  (b)  Urquhart  v.  Barnard,   1   Taunt, 

contained  the  words  **  to  return  lOL  per  450. 

cent,  for  convoy  and  arrival,'*  they  were  (c)  Redman  v.  London,  3  Camp.  503 ; 

held  to  be  only  a  representation,  and  S.  C,  5  Taunt  462. 

tujt  a  warranty  that  the  ship  would  sail  (d)  Duer  or  Ins.,  Lect.  14,  sects.  17 

with  convoy.    Reid  v.  Harvey,  4  Dow,  and  18. 
97 ;  see  also  Hodgson  v.  Richardson,  1 
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Effect  of  on 
policy. 


A  representation  to  the  firet  underwriter  is  considered  as  re- 
peated to  all  subsequent  underwriters,  since  the  latter  are  sup- 
posed to  rely  to  some  extent  upon  the  skill  and  discretion  of  the 
first  (e). 

So,  if  the  first  signature  is  fraudulent,  and  merely  colourable 
in  order  to  induce  others  to  underwrite,  the  policy  is  avoided  (/). 
This  rule  is,  however,  strictly  confined  to  representations  made 
to  the  first  underwriter.  Representations  made  to  intermediate 
underwriters  are  not  considered  to  be  made  to  those  who 
follow  (^);  nor  does  the  rule  apply  to  the  underwriters  of  a 
separate  policy  (A). 


Effect  of  fraud.  Where  there  is  actual  or  moral  tnxxd  in  a  material  represen- 
tation the  contract  is  avoided  upon  the  general  principles 
applicable  to  ordinary  contracts.  But  the  contract  of  insurance 
being  one  uberrinuB  fideij  it  is  settled  that  if  a  representation 
material  to  the  risk  is  substantially  untrue,  the  policy  is  thereby 
avoided,  even  although  the  misrepresentation  is  not  fitiudulent 
in  the  ordinary  sense  of  the  word,  that  is  to  say,  not  untrue 
within  the  knowledge  of  the  party  making  it  (i)*     Under  a  plea 


(«)  Barber  v.  Fletcher,  1  Doug.  305 ; 
and  see  Pawton  t.  Watson,  2  Cowp.  786. 
In  Forretter  v.  Pigou,  1  M.  &  S.  IS, 
Lord  EUenborough  stated  that  he 
thought  this  proposition  roust  be  re- 
ceived with  great  qualification.  In 
Pawton  V.  Watton,  Lord  Mansfield  ap- 
pears to  have  held  that  the  rule  applied 
to  statements  relating  immediately  to 
the  risk,  such  as  assertions  as  to  whether 
the  ship  is  or  is  not  missing,  but  not  to 
collateral  undertakings  relating  to  such 
matters  as  the  number  of  guns  the  ship 
is  to  carry.  See  Duer  on  Ins.,  Lect  14, 
note  11.  Nor  does  the  rule  apply 
where  the  communication  to  the  first 
underwriter  is  of  a  fact  which  increases 
the  risk,  and  is  therefore  made  for  the 
benefit  of  the  underwriter. 

(/)  Wilson  V.  Ducket,  3  Burr.  1861 ; 
see  also  Wittingham  v.  Thomburgh,  2 
Vem.  206,  and  Sibbald  v.  Hill,  2  Dow, 
268.  In  these  cases  the  first  under- 
writer is  called  **  a  decoy  duck."  The 
continental  writers  call  him  "  a  dolphin** 
who  leaps  that  others  may  follow.  See 
Duer  on  Ins.,  Lect  14,  s.  23,  note  (b\ 

(g)  BeU  V.  Carstairs,  2  Camp.  643 ; 
Brine  v.  Featherstone,  4  Taunt  869 ;  see 
also  Marsden  v.  Reid,  3  East,  572. 

(A)  Duer  on  Ins.,  Lect  14,  s.  21. 

(t)    MacdowaU    v.   Fraser,   1    Doug. 


260 ;  Fitzherbert  v.  Mather,  1  T.  R.  12 ; 
Feise  v.  Parkbuon^  4  Taunt  640.  In 
the  earlier  cases  misrepresentations  were 
held  to  avoid  the  policy  only  when  they 
were  actually  and  moralif  fraodulent, 
that  is,  untrue  in  fact,  and  either  known 
to  be  untrue  by  those  who  made  the  as- 
sertion, or  not  known  by  them  to  bt 
true.  It  was  also  held  tMt  representa- 
tions formed  no  part  of  the  contract. 
See  the  judgnment  of  Lord  Mansfield  in 
Patcson  V.  Watson,  2  Cowp.  788.  In 
the  later  cases  it  is  still  said  that  a  re- 
presentation is  no  part  of  the  contract, 
but  it  is  held  that,  even  where  the  tnui 
is  constructive  or  legal  only,  as,  for  in- 
stance, where  the  assured  has  no  inten- 
tion to  deceive  the  underwriter,  but 
innocently  misleads  him  on  a  material 
point,  this  is  sufficient  to  invalidate  the 
policy.  See  Feise  v.  Parkimsomy  and 
Fitzherbert  v.  Mather^  ubi  supra;  also 
Dennistoun  v.  Lillie,  8  Bligh,  202.  Mn 
Duer,  the  American  writer,  in  his  work 
on  Insurance,  objects  to  this  view,  al- 
leging that  the  true  reason  why  a  mis- 
representation vitiates  a  contract  is,  that 
it  IS  not  merely  a  collateral  statement, 
but  a  substantive  part  of  the  contract, 
and  that  the  English  authorities  have 
adopted  the  other  view  only  in  order  to 
avoid  a  violation  of  the  rule  that  ■ 
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in  an  action  on  a  policy  alleging  a  representation  to  have  been 
false  to  the  knowledge  of  the  aseured,  a  concealment  or  re* 
presentation,  not  fraudulent  in  the  ordinary  sense,  may  be 
shown  (A). 


Representations  which  relate  to  material  fects  must  be  com-  How  far  they 
plied  with.  The  following  are  instances  of  representations,  the  p^ed  with. 
substantial  non-complianee  with  which  has  been  held  to  avoid  the 
policy^  A  representation  that  the  ship  was  safe  on  a  particular 
day  (i) ;  that  she  belonged  to  a  neutral  state  (m) ;  that  she  was 
furnished  with  a  necessary  trading  licence  (n) ;  that  she  would 
sail  on  a  given  day  (o) ;  and  that  she  was  to  carry  a  particular 
armament  (p).  But  a  substantial  compliance  with  a  material 
representation  is  sufficient  (q). 

Where  the  assured  asserted  that  his  vessel ''  mounted  twelve 
guns  and  twenty  men/'  and  the  ship  sailed  with  less  than  this 
number  of  men  and  guns^  but  carried  m  addition  a  number  of 
boys  and  several  swivels  which  made  her  force  in  fact  greater 
than  if  she  had  been  equipped  with  the  twelve  guns  and  twenty 
men,  it  was  held  that  this  being  a  representation  and  not  a 
warranty,  and  having  been  substantidly  complied  with  the 
underwriters  were  liable  (r). 

Where  freight  advanced  was  insured  on  a  ship  and  goods 
"lost  or  not  lost  from  Monte  Video  to  Havre,"'  the  greater 


written  instrument  cannot  be  varied  by 
parol  atatementa.  See  Duer  on  Ina., 
Lect.  14,  a.  5.  It  will  be  seen,  however, 
firom  the  above  statement,  that  the  same 
end  is  arrived  at  whichever  view  is 
adopted,  so  that  the  question  is  of  no' 

EBctical  moment.  If  a  system  of  law 
d  to  be  formed  de  novo^  the  Ameri- 
can view  might  perhaps  be  thought,  in 
theory,  more  logical  than  ours;  but 
there  is  no  inconsbtency  in  the  view 
taken  by  our  Courts :  the  only  difficulty 
is  to  determine  what  is  included  within 
the  expression  **  finaud."  Some  of  our 
most  eminent  jurists  have  considered 
that  /«^a/  without  moral  fraud  invalidates 
a  contract;  see  the  judgment  of  Lord 
Abinger  in  Canfoot  v.  Fowke,  6  M.  & 
W.  377 1  and  the  cases  collected  in  2 
Sraidi,  L.  C.  81  (4th  edit) ;  whilst  others 
have  held  that  in  order  to  vitiate  ordi- 
nary contracts  there  must  be  actual  or 
wtoral  fraud.  See  the  judgment  of 
Parke,  B^  in  Cwnfoot  v.  FowAv,  and  2 
Smith,  L.  C,  uhi  supra.  Even  these 
latter,  however,  allow  that  in  cases  of 


insurance  a  misrepresentation  of  ma- 
terial facts  ia  equivalent  to  fraud.  See 
the  observations  of  Parke,  B.,  in  Moens 
V.  Heyworth,  10  M.  &  W.  157,  and  in 
Elkin  V.  Janstm,  18  M.  &  W.  662.  It  is 
now  well  settled,  however,  that  in  order 
to  invalidate  contracts,  other  than  con- 
tracts of  insurance,  by  reason  of  any 
untrue  representation,  moral  fraud  must 
be  proved.  See  Shrewsbury  v.  Blount^ 
2  M.  &  Gr.  475 ;  Ormrod  v.  Huth,  14 
M.  h  W.  651 ;  Ewmt  v.  Colling  5  a  B. 
804 ;  RawHngt  v.  BtU,  1  C.  B.  951 ; 
Thorn  V.  Bigland,  8  Ex.  725,  and  The 
North  British  Intwanee  Compa^^y  v^IAoyd^ 
10  Ex.  523. 

(Ar)  Anderson  v.  Thornton,  8  Ex.  425. 

(/)  WDowall  V.  Fraser,  1  Doug.  260. 

im)  Steel  v.  Lacy,  8  Taunt.  285. 

(n)  Feise  v.  Parkinson,  4  Taunt.  640. 

(o)  Dennisioun  v.  LiUie^  8  Bligh,  202^ 

(p)  Edwards  v.  Footner,  1  Camp.  580. 

Ig)  See  per  Lord  Mansfield  in  De 
Hahn  v.  HarUey,  1  T.  R.  845  ;  see  also 
Vfm  Tvgeln  v.  Dubois,  2  Camp.  151. 

(r)  Pawson  v.  Waison,  2  Cowp.  785. 
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part  of  the  cargo  having  been  shipped  at  Santa  Cruz  and  not  at 
Monte  Video,  it  was  held  that  there  was  no  misdescription  of 
the  interest  of  the  assured  ($). 

The  meaning  of  representations  may  sometimes  be  extended 
by  implication  beyond  their  express  words.  Thus,  where  a  ship 
was  represented  to  be  American,  the  Court  held  that  this 
implied  that  she  was  documented  as  such  (t).  And  where  the 
insurance  was  on  ship  *^  at  and  from  Genoa,  the  adventure  to 
begin  from  the  loading  to  equip  for  this  voyage,"  it  was  held 
that  these  words  implied  that  Genoa  was  the  port  of  load- 
ing (i£). 

Where  the  goods  were  insured  from  Lisbon  to  the  Clyde  at  a 
premium  of  ten  per  cent.,  "  to  return  five  per  cent  for  convoy 
and  arrival,"  it  was  held  that  the  alternative  of  the  vessel's  sail- 
ing with  convoy,  which  was  implied  by  these  words,  was  a 
material  representation,  and  that  as  at  the  time  it  was  made  the 
assured  knew  that  in  fact  she  had  sailed  without  convoy  the 
policy  was  avoided  (v). 

Where  a  representation  was  made  at  the  time  of  efiecting  the 
policy  as  to  the  order  in  which  the  ship  would  procecKl  to 
certain  places  on  the  voyage  insured,  and  this  representation 
was  true  at  the  time  when  it  was  made,  that  is  to  say,  it  was 
then  intended  that  she  should  sail  in  this  course,  it  was  held 
that  a  non-H^ompliance  with  it  owing  to  a  circumstance  over 
which  the  assured  had  no  control,  namely,  the  refusal  of  the 
crew  to  pursue  the  voyage  in  the  order  mentioned  from  a  fear  of 
pirates,  did  not  discharge  the  underwriters  (ar). 

The  fact  that  Lhr/cTs  List  would,  if  referred  to  by  the  under- 
writer, have  shown  the  incorrectness  of  the  statement,  does  not 
avoid  the  legal  consequence  of  a  misrepresentation  (y). 

Representations  respecting  future  events  do  not  differ  in 
principle  from  those  which  relate  to  past  or  present  facts  {z) ; 
nor  do  they,  if  positive,  differ  from  them  in  effect.  In  practice, 
however,  representations  of  the  former  class  are  more  often  con- 

(«)  Ellit  v.  Lqfone,  8  Ex.  546.  (y)  Mackintotk  v.  Marshall,  11  M.  ft 

(0  Steel  V.  Lacy,  8  Taunt.  285.  W.  116. 

(tt)  Hodgton  V.  Richardson,  1  W.  Bl.  (c)  In  Flinn  y.  Tobin,  Moa  &  Milk. 

463 ;  see  dso  Kirby  v.  Smith,  1  B.  &  A.  367,  Lord  Tenterden  appemra  to  ha?e 

672 ;  Ratcl{ffe  v.  Schoolbred,  1  Park  on  drawn  a  distinction  between  a  represen- 

Ins.  290.  tation  of  a  present  fact  and  one  which 

(o)  Reid  v.  Harvey,  4  Dow,  97.  applied  to  niture  events.  See,  however, 

(x)  Driscol  y.  Passmore,  I  B.  &  P.  FUnn  v.  Headlam,  9  B.  &  C.  693. 
200. 
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stroed  as  referring  to  the  mere  expectation  or  belief  of  the  party 
making  them,  especially  if  they  relate  to  events  over  which  he 
has  no  control.  Thus^  where  the  owner  of  goods  made  a 
representation  as  to  the  time  when  the  vessel  containing  them 
would  sail,  this  was  held  to  be  merely  a  representation  as  to  his 
expectation  on  the  subject  (a).  Where,  however,  the  agents  of 
the  shipowners  sent  to  them  a  letter  stating  that  the  ship  would 
sail  on  the  1st  of  May,  and  they  showed  this  letter  to  the  under- 
writers on  the  ship  and  goods  as  the  advice  of  the  agents,  it  was 
held  that  this  expression  was  positive,  and  not  the  statement  of 
an  expectation  only,  and,  the  ship  having  sailed  on  an  earlier 
day,  that  the  underwriters  were  not  liable  (6). 

Where  the  assured  states  merely  his  own  intention,  expecta- 
tion, information,  or  belief,  in  regard  to  a  fact  or  event,  the 
policy  will  not  be  avoided  by  reason  of  the  mere  untruth  of  the 
fiaurts  referred  to,  if  the  intention,  expectation,  or  belief  really 
existed  in  the  mind  of  the  assured,  or  the  information  alleged 
to  have  been  received  by  him  had  in  fact  been  so  received  (c). 


Whether  a  representation  be  material  or  not  to 
depends  upon  the  surrounding  circumstances,  and  must  be 
decided  by  the  jury  upon  the  facts  of  the  particular  case  {d). 
The  materiality  of  a  representation,  as  affecting  the  contract, 
does  not,  strictly  speaking,  depend  upon  its  actual  materiality  as 
affecting  the  risk,  but  upon  the  influence  produced  by  it  upon 
the  mind  of  the  underwriter.  Thus,  on  the  one  hand,  a  misre- 
presentation, however  material  to  the  estimation  of  the  risk 
insured,  will  not  vitiate  the  policy  unless  the  underwriter 
accepted  tiie  insurance  upon  the  faidi  of  it(e) ;  whilst  on  the 
other,  a  statement  which  has  no  real  bearing  upon  the  risk 
insured  against,  but  which,  nevertheless,  influences  the  mind  of 
the  imderwriter,  as,  for  instance,  an  assertion  that  previous  in- 
surances have  been  obtained  on  the  same  ship  at  a  low  premium 
will,  if  untrue,  avoid  the  policy  (/). 


the   risk,  When  material 
to  risk. 


The  subject  of  concealment  is  closely  connected  with  that  of  Conceal- 
ment. 


(a)  Bowden  ▼.  Vaughan^  10  East,  41 5. 

\h)  Denmstoun  v.  LiUie,  3  Bligh,  212  ; 
lee  also  Chaurand  v.  AngertteiUf  Peake, 
44. 

(e)  Barber  ▼.  Ftetcker,  1  Doug.  806 ; 
1  Aruould  on  Ins.  568  (2iid  edit.) 


{d)  See  the  judgment  of  Lord  Ellen- 
borough  in  Bridget  v.  Hunter,  1  M.  & 
S.  19,  and  Elton  t.  LarkinSy  8  Bing.  198. 

(e)  Flinn  ▼.  Headtam,  9  B.  &  C.  693. 

{/)  Sibbaldr.  Hill,  2  Dow,  263. 


Digitized  by 


Google 


352 


INSURANCE. 


What  must  be  representation.  A  person  about  to  insure  is  bound  to  comma- 
commumca  .  j^j^^j^^g  ^^  ^]jg  underwriter  every  fact  within  his  knowledge  which 
is  either  really  material  to  the  risk  insured,  or  which  is  likely  to 
affect  the  taking  of  the  risk  by  the  underwnter,  or  the  amount 
of  the  premium  to  be  required  by  him  (q).  And  it  must  be 
recollected  that  in  all  cases  of  concealment  the  fact  that  the 
information  is  innocently  withheld  is  unimportant,  if  it  relate  to 
a  matter  really  material  to  the  risk,  or  which  would  have 
affected  the  terms  upon  which  the  underwriter  would  have  con- 
sented to  insure  had  he  known  the  truth  (A). 

It  is  the  duty  of  the  assured  to  communicate  to  the  under- 
writer bU  the  material  information  which  he  possesses  relating 
to  the  ship  or  the  voyage  insured.  For  instance,  if  he  knows 
or  has  heard  a  report  as  to  the  time  when  an  overdue  ship 
sailed  (O9  or  if  he  has  news  that  the  ship  has  been  lost  or 
damaged  (A),  or  that  she  has  been  seen  in  a  leaky  or  dangerous 
condition  (/),  or  that  she  was  seen  at  sea  without  convoy  (m),  or 
in  danger  of  capture  (n),  or  that  a  vessel  which  sailed  at  the 
same  time  as,  or  subsequent  to,  the  ship  insured,  has  arrived 
before  her  (0),  he  must  contmiunicate  each  of  these  facts  to  the 
underwriter. 

Where  a  vessel  insured  sailed  from  Elsineur  for  Hull,  uid  «x 
hours  afterwards  her  owner  followed  in  another  ship,  and  met 
with  rough  weather,  but  when  he  reached  HuJl  his  vessel  had 
not  arrived,  it  was  held  that  he  was  bound  to  communicate 


(g)  Carter  v.  Boehm,  3  Burr.  1905 ; 
Shirley  v.  Wilkinson,  1  Doug.  806,  note; 
Thompeon  v.  Buchanan^  4  Brown,  P.  C. 
482  ;  Fitzherhert  v.  Mather,  1  T.  R.  12; 
Russell  V.  Thornton,  4  H.  &  N.  788.  In 
Elton  V.  Larkins,  5  C.  &  P.  392,  Tindal, 
C.  J.,  said,  *'  A  material  concealment  is 
a  concealment  of  facts,  which,  if  com- 
municated  to  the  party  who  underwrites, 
would  induce  him  either  to  refuse  the 
insurance  altogether,  or  not  to  effect  it 
except  at  a  larger  premium  than  the 
ordinary  premium."  This  rule  respect- 
ing concealment  is  peculiar  to  the  con- 
tract of  insurance,  it  is  not  applicable 
to  the  case  of  a  guarantee.  Hamilton  y. 
Watson,  12  C.  &  F.  109;  The  North 
British  Insurance  Company  y.  Lloyd,  10 
Ex.  523.  It  is  applicable  to  life  and 
fire  policies  as  well  as  marine  policies. 
Bu/e  V.  Turner,  6  Taunt.  337 ;  Lindenau 
V.  Desborough,  8  B.  &  C.  586. 

(//)  See  the  cases  cited  in  the  preyious 
note. 


(i)  Willes  V.  Glover,  1  N.  R.  14; 
Bridges  v.  Hunter,  1  M.  &  S.  15  ;  Web- 
ster  V.  Foster,  I  Esp.  407  ;  EUm  y. 
Larkins,  ubi  supra  ;  Mackintosh  y.  ifar- 
shall,  11  M.  &  W.  116 ;  see  also  Elkim 
y.  Jansen,  13  M.  &  W.  655.  Where  die 
ship  is  not  overdue  or  missing,  and  there 
is  no  other  circumstance  which  makes 
the  time  of  her  sailing  material  to  the 
risk,  it  need  not  be  communicated.  See 
Foley  y.  Moline,  5  Taunt.  430 ;  F&rt  y. 
Lee,  3  Taunt.  381 ;  and  per  Tindal, 
C.  J.,  in  Elton  y.  Larkins,  5  C.  &  P. 
892. 

(k)  Fitzherbert  v.  Mather,  1  T.  R.  12 ; 
Gladstone  y.  King,  1  M.  &  S.  35. 

(/)  De  Costa  v.  Scandret,  2  P.  Wma. 
170 ;  Lynch  y.  Hamilton,  3  Taunt  37 : 
Lynch  y.  Dunsford,  14  East,  494. 

(m)  Sawtett  v.  Loudon,  5  Taunt.  359. 

(n)  Durrell  y.  Bederleff,  Holt,  283 ; 
BeckwaUe  y.  Nalgrove,  cited  3  Taunt 
41. 

(o)  Mc Andrew  y.  Bell,  1  Esp.  372. 


Digitized  by 


Google 


INSURANCE.  363 

these  facts  to  the  underwriter  (/>).  So,  where  two  ships  left 
Malaga  for  London  about  the  same  time,  and  when  the  owner 
of  one  of  them  insured  her  it  was  known  at  Lloyd's  that  the 
other  ship  had  arrived  three  days  before,  but  the  insurer  also 
knew  that  the  vessels  had  met  and  parted  company  off  Oporto 
in  a  gale  of  wind,  and  did  not  communicate  this  to  the  under- 
writers, it  was  held  that  this  concealment  avoided  the  policy  (9). 

A  merchant  resident  at  Sydney  shipped  goods  for  England 
on  board  a  ship,  and  by  another  vessel,  which  sailed  after  her, 
wrote  to  an  agent  in  England,  and  desired  him,  if  he  received 
the  letter  before  the  ship  carrying  the  goods  arrived,  to  wait  for 
thirty  days,  in  order  to  give  her  every  chance  of  arrival,  and 
then  to  effect  an  insurance  on  the  goods.  The  agent,  after 
waiting  more  than  thirty  days,  employed  a  broker  to  effect  the 
ii^nraiice,  and  handed  to  him  the  letter.  The  broker  told  the 
underwriters  the  date  of  the  sailing  of  the  ship  that  carried  the 
goods,  and  also  the  date  of  the  letter,  but  he  did  not  mention 
when  the  letter  was  received,  or  the  order  to  wait  thirty  days 
after  the  receipt  of  it,  before  effecting  any  insurance.  Two 
vessels  which  had  left  Sydney  after  the  ship  which  carried  the 
letter,  arrived  in  England  shortly  before  the  policy  was  effected*  < 
The  Court  expressed  a  strong  opinion  that  a  jury  would  be  | 
bound  to  hold  that  the  letter  was  material,  and,  therefore,  that  / 
the  concealmait  of  its  contents  avoided  the  policy.  They  also 
thought,  that  as  the  underwriter  might  naturally  have  supposed 
that  the  letter  came  by  one  of  the  two  ships  which  had  arrived 
shortly  before  the  policy  was  made,  the  time  when  it  was  re- 
ceived was  a  material  &ct  which  should  have  been  communi- 
cated to  him  (r). 

The  assured  is  not  excused  from  communicating  material 
information  because  he  has  received  no  regular  or  authentic 
advice,  but  only  a  doubtful  account  (s),  or  because  his  informa- 
tion is  in  the  form  of  a  general  rumour  merely  (0 ;  for  the  under- 
writer is  entitled  to  the  exercise  of  his  own  discretion  as  to  the 
value  of  such  reports. 

The  assured  is,  however,  only  bound  to  communicate  those  What  need  not 

be  communi- 

(p)  Kirby  v.  Smth.  1  B.  &  A.  672.  in  this  case,  see  fiott,  p.  355.                    *^**^ 

(q)   Westbury  v.  Jberdein,  2  M.  &  W.  (t)  De  Cotta  v.  Scandret,  2  P.  Wms. 

267.  170. 

(r)  Richards  y.  Murdoch,  10  B.  &,  C.  (0  Durrell  v.  Bederley,  Holt,  288; 

527.    As  to  the  reception  of  evidence  Lynch  v.  HamlUm^  3  Taunt  37. 
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facts  which  lie  peculiarly  within  his  knowledge.  He  is  not 
bound  to  mention  general  topics  of  speculation,  the  knowledge 
of  which  may  fairly  be  supposed  to  be  common  to  both  parties ; 
thus,  he  is  not  bound  to  mention  to  the  underwriter  the  causes 
natural  or  political  which  may  render  the  voyage  dangerous; 
such,  for  instance,  as  the  probabiHties  of  bad  weather,  the  diffi- 
culties of  the  particular  voyage,  the  chances  of  war,  or  the  like ; 
for  with  respect  to  matters  of  this  kind,  different  men  argue 
differently,  and  the  means  of  information  are  open  to  both  the 
contracting  parties  (m).  So  the  underwriters  are  bound  to  know 
any  general  usage  which  affects  the  employment  of  ships  in  any 
particular  trade  (or) ;  but  not  an  usage  which  is  not  universal, 
but  only  occasional  (y). 

The  assured  is,  moreover,  not  bound  to  inform  the  under- 
writer of  facts  which  the  latter  may  by  inquiry  and  due  dili- 
gence learn  from  tlie  ordinary  sources  of  information.  Thus, 
where  the  shipping  lists  at  Lloyd's  were  in  the  hands  of  the 
underwriters,  it  was  held  that  the  assured  was  not  bound  to 
disclose  to  them  material  facts  mentioned  in  those  lists  (z). 
But  the  same  effect  is  not  given  to  the  Foreign  List  at  Lloyd's, 
which  is  hung  up  only  in  the  inner  room  (a).  Nor  is  the  assured 
bound  to  inform  the  underwriters  of  all  the  bygone  calamities 
which  the  ship  may  have  met  with,  if  these  earlier  matters  do 
not  affect  her  then  condition  (i).  And  it  is  a  general  rule  that 
the  assured  is  only  bound  to  communicate  facts.  He  is  not 
bound  to  disclose  to  the  underwriter  any  information  he  may 
have  received  as  to  the  sensations  or  apprehensions  produced  in 
the  minds  of  others  by  those  facts  (c). 

(tf)  See  the  judgment  of  Lord  Mans-  excuse  himself  by  reason  of  the  pre- 

field  in  Carter  v.  Boehm,  3  Burr.  1910;  sumed  knowledge  of  the  underwriter, 

see  also  PlancM  v.  Fletcher,  1  Doug.  Mackintosh  y,  Marshall,  I  i^,8tWA\6. 
261.  (a)  Elton  v.Larkim,  6  C  &  P.  85;  8 

(x)  Fallance  v.  Dewar,  1  Camp.  503 ;  Bing.  198. 
Ougier  v.  JenningSy  ib»  505,  note ;  King-  (6)  Freeland  v.  Glover ,  6  Esp,  14 ;  7 

•ton  V.  Knibbs,  ib,  508,  note  {  Moxon  v.  East,  457.     In  this  case  a  letter  had 

Atkins,  3  Camp.  200 ;  Da  Costa  ▼.  Ed-  been  shown  to  the  underwriters  which 

munds,  4  Camp.  142  ;  Stewart  v.  Bell,  referred  to,  although  it  did  not  mentioo 

5  B.  &  A.  238  ;  see  also  the  cases  cited  the  contents  of,  the  earlier  letter,  which 

ante,  p.  299.  it  was  contended  ought  to  have  been 

{y)   Tennant  y.  Henderson,   1   Dow,  communicated ;  and  the  Court  obaenred, 

824.  that  the  underwriters  might  have  asked 

(s)  Friere  ▼  Woodhouse,  Holt,   572.  to  see  the   earlier  letter  if  they  had 

Where,  however,  the  assured  is  guilty  thought  it  material, 
of  a  misrepresentation  or  concealment  (c)  Bell  v.  Bell,  2  Camp.  475. 

inconsbtent  with  the  lists,  he  cannot 
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The  assured  is  supposed  to  know  facts  which  are  known  to  Concealment 
his  agent.     If,  therefore,  material  facts  are  concealed  by  the  ^^  '^°** 
agent  from  the  shipowner,  and  by  him  innocently  and  neces- 
sarily not  communicated  to  the  underwriter,  the  policy  is  still 
avoided  {d). 

)^  The  materiality  of  the  fact  concealed  depends,  as  in  cases  of  Materiality 
f\  misrepresentation  (e),  upon  the  eflFect  it  is  calculated  to  produce  l*<>^i"^«^<*  • 
jl  on  the  mind  of  the  underwriter.  If,  therefore,  the  information 
withheld  would  have  induced  the  underwriter  to  decline  the 
insurance  or  to  charge  a  higher  premium,  its  concealment  is 
fatal  to  the  policy,  although  it  may  afterwards  appear  that  it  was 
7  untrue ;  or  the  loss  may  arise  from  a  cause  totally  distinct  from 
the  subject-matter  of  the  concealment  Thus,  where  the  assured 
fidled  to  communicate  to  the  underwriter  the  intelligence  which 
he  had  received,  that  his  ship  had  been  seen  deep  laden  and 
leaky,  the  concealment  was  held  to  vitiate  the  insurance,  although 
the  news  was  false,  and  the  loss  arose  not  from  the  supposed 
perils,  but  from  a  capture  (/).  The  question,  in  cases  of  con- 
cealment, always  is,  whether,  looking  at  all  the  circumstances  at 
the  time  the  policy  was  underwritten,  there  was  a  fair  repre- 
8«[itation,  or  a  concealment  either  fraudulent,  that  is  designed, 
or  though  not  designed,  varying  materially  the  object  of  the 
policy,  and  changing  the  risk  understood  to  be  run  (g). 

The  question  whether,  in  actions  on  policies,  brokers  or  other  How  far  the 
skilled  witnesses  can  be  called  to  speak  to  the  materiality  of  any  **|^?»wFite 
information  which  is  withheld  by  the  assured,  has  given  rise  to  is  evidence, 
considerable  discussion  and  to  much  difference  of  opinion.     In 
some  cases  such  evidence  has  been  admitted  upon  the  same 
principle  as  that  upon  which  the  testimony  of  persons  skilled  in 
particular  sciences,  or  conversant  with  the  practice  of  particular 
trades,  is  receivable  (A) ;  in  others  it  has  been  rejected,  upon  the 

{d)  FUzherbert  v.  Mather,  1  T.  R.  12 ;  43  ;  LittledaU  v.  Dixon,  1  N.  R.  151 ; 

Gladstone  v.  King,  1  M.  &  S.  3d ;  Ander-  Hayward  v.  Rodgers,  4  East,  590  ;  Rick^ 

ton  r.  Thornton,  8  Ex.  425.  ardt  v.  Murdoch,  10  B.  &  C.  527  ;  Chap- 

(e)  Ante,  p.  352.  fnan  v.  Walton,  10  Bing.  57.     This  is 

(/)     Lynch  V.  Hamilton,  8  Taunt  37 ;  the  view  which  appears  to  have  been 

see  also  Lynch  r,  Dunrford,   14  East,  adopted  in  America.   See  Duer  on  Ins., 

494 ;  Seaman  y.  Fonereau,  2  Str.  1183.  Lect.  14,  ss.  26  and  27,  and  the  judg- 

(g)  See  the  judgment  of  Lord  Mans-  ment  of  Story,  J.,  in  McLanahan  v.  The 

field  in  Carter  v.  Boehm,  3  Burr.  1911.  Universal  Insurance   Company,  1  Peters 

(A)     Berthon  T.  Loughman,  2  Stark.  (American)  Rep.  188 ;  see  also  1  Ar- 

258  ;    Chamrand  v.  Angtrstein,  Peake,  nould  on  Ins.  620  (2nd  edit). 
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ground  that  the  question  is  one  of  opinion  merely,  and  not  of 
scientific  knowledge,  and  that  to  admit  such  evidence  would 
be  to  place  the  witnesses  in  the  position  of  the  jury  (t). 

Probably  the  true  rule  is,  that  the  admissibiUty  of  such  evi- 
dence depends  upon  the  facts  of  each  particular  case ;  and  that 
where  the  opinion  of  the  witness  is  tendered  upon  a  subject 
which  requires  peculiar  study  or  experience,  in  order  to  be 
acquainted  with  it,  the  evidence  should  be  received;  but  that 
where  the  opinion  is  offered  upon  a  matter  of  general  know- 
ledge, as  to  which  the  jury  are  equally  competent  to  form  a 
judgment,  as,  for  instance,  upon  the  question  whether  it  was  a 
material  fact,  that  a  vessel  which  had  sailed  long  after  the  ship 
insured  had  arrived  in  England  before  the  policy  was  effected  (i), 
or  when  it  relates  to  fiicts  in  respect  of  which  no  aid  can  be 
obtained  by  previous  experience,  so  that  the  opinion  of  the 
witness,  if  rightly  formed,  can  be  drawn  only  from  the  same 
premises  upon  which  the  Court  and  jury  have  to  determine  die 
cause  (Z),  the  evidence  should  be  rejected  (m). 

Losses  and        The  losses  which  arise  from  the  various  perils  insured  against 

THEIR  INCI» 

DENTS.  °^ay  b^  either  toted,  or  partial;  they  are  total  when  the  subjecir 

Losses  total  or  matter  of  the  insurance  is  wholly  destroyed,  or  injured  to  such 

P""^  an  extent  as  to  justify  the  owner  in  abandoning  to  the  insurer, 

and  partial  when  the  thing  insured  is  only  partially  damaged,  or 

where,  in  the  case  of  an  insurance  on  goods,  the  owner  of  them 

is  called  upon  to  contribute  to  a  general  average  (n). 

Different  kinds      Total  losses  may  again  be  divided  into  actual  and  construc- 
osses.   ^j^^  ^^  losses-    Actual  total  losses  arise  where  the  ship  or 

Actual  total  .  - 

losses.  cargo  is  totally  destroyed  or  annihilated,  or  where  they  are 

placed  by  any  of  the  perils  insured  against  in  such  a  position 
that  it  is  wholly  out  of  the  power  of  the  assured,  to  procure  their 
arrival  (o). 

Thus,  where  by  means  of  a  peril  insured  against,  a  ship 
founders  at  sea,  or  is  actually  destroyed,  or  even  where  she  is  so 
much  injured  that  she  ceases  to  retain  the  character  of  a  ship, 

(0  Carter  v.  Boehm,  8  Burr.  1905 ;  (m)  See  the  notes  to  Carter  v.  Bmkwt, 

Durrellv,  Bederley,  Holt,  283;  Campbell  in  1  Smith's  L.C.  422  (4th  edit.),  and 

V.  RickardSf  5  B.  &  Ad.  840.    See  also  Dueron  Ins.,  Leot  14,  note  10. 

Phillips  on  Ins.  c.  28,  s.  8.  (n)  See  ante,  p.  278. 

(k)  As  in  Campbell  t.  Rickards,  ubi  (o)  See  per  irf>rd  Abinger  in  Jloiar  ▼. 

supra,  Salvador,  8  B.  N.  C.  28S. 

(I)  As  in  Carter  y.  Boehm,  ubi  supra. 
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and  becomes  a  wreck,  or  a  mere  congeries  of  planks,  the  loss  is 
total  and  actual,  although  the  form  of  a  ship  may  still  remain ; 
and  in  these  cases  the  assured  may  recover  for  a  total  loss  with- 
oat  abandonment  (p). 

So,  goods  are  considered  as  actually  lost  if  they  are  wholly 
lost  to  the  owners  by  plunder  and  sale,  capture  or  the  like  (9) ; 
or  if  they  are  so  much  injured  by  sea  damage  that  they  have 
loBt  their  specific  character;  as,  for  instance,  where  they  exist 
only  as  a  nuisance,  so  that  it  is  necessary  to  throw  them  over- 
board (r);  or  even,  if  by  reason  of  such  injury  having  com- 
menced, it  becomes  certain  that  they  could  never  have  reached 
their  destination  unchanged  in  specific  charadter,  and  it  is  con- 
sequently necessary  to  sell  them  at  an  intermediate  port.  Thus, 
where  a  cargo  of  hides  was  found  to  be  so  much  damaged  by 
the  sea-water  which  had  penetrated  through  a  leak  into  the 
ship's  hold  that  it  would  have  been  impossible  to  carry  them 
to  their  destination  in  the  form  of  hides,  as  they  must,  by  the 
progress  of  putrefitction,  have  lost  this  character  before  their 
arrival,  and  they  were  consequently  sold  at  an  intermediate  port 
for  a  fourth  of  their  value,  it  was  held  that  the  loss  was  actually 
and  not  merely  constructively  total,  and  consequently  that  the 
assured  might  recover  without  abandonment  (5).  The  Court  also 


(p)  Cmmbridge  ▼.  Anderion,  2  B.  &  C. 
691.     See  also  Read  v.  Botiham,  3  B.  & 

B.  147;  Green  v.  Royal  Exchange  As- 
ntrance  Company,  6  Taunt  68 ;  Idle  y. 
Royal  Exchange  Assurance  Company,  8 
TaonC  755  ;  Robertson  v.  Clarke,  1  Bing. 
445 ;  and  the  judgment  of  Maule,  J.,  in 
Moss  Y.  Smith,  9  C.  B.  102  ;  Fleming  y. 
Smith,  1  H.  of  L.  C.  518.  In  Cambridge 
T.  Anderton,  the  ship,  after  she  was  sold 
by  the  master,  was  actually  got  off  the 
rocka  and  repaired  by  the  purchaser! 
hot  the  Court  appears  to  have  decided 
tlw  case  on  the  supposition  that  she  was 
a  mere  wreck ;  and,  moreover,  no  aban- 
donment was  possible,  the  intelligence 
of  the  lots  and  of  the  sale  having  reached 
the  owners  at  the  same  time.  See  the 
judgments  of  Lord  Campbell  in  Fleming 
▼.  Sntiih,  and  in  Knight  v.  Faith,  15 
Q.B.  663. 

(q)  Mullett  V.  Shedden,  18  East,  804; 
MelUsh  Y.  Andrews,  15  East,  13;  Bon- 
drett  V.  Hentigg,  Holt,  149. 

(r)  Dyson  v.  Roworofi,  8  B.  &  P.  474; 
Q^am  Y.  London  Assurance  Company,  5 
M.   &   S.  447;   Navone  v.  Haddon,  9 

C.  B.  30 ;  see  also  the  judgment  of  Lord 


Kenyon  in  Burnett  v.  Kensington,  7 
T.  R.  222.  An  early  case.  Cocking  v. 
Eraser,  4  Doug.  295,  S.  C,  1  Park  on 
Ins.  181,  is  to  some  extent  inconsistent 
with  these  decisions,  and  Lord  Mans- 
field is  supposed  to  have  laid  down  the 
rule  in  it,  that  there  must  be  an  absolute 
destruction  of  the  goods  in  order  to 
constitute  a  total  loss.  It  is,  however, 
to  be  observed,  that  in  this  case  the 
goods  actually  arrived  at  the  end  of  the 
voyage  without  change  of  specific  cha- 
racter; the  fish  actually  came  to  port 
as  Jish,  although  it  was  putrid.  The 
American  Courts  act  more  strictly  than 
our  Courts  do  upon  the  rule  that  there 
must,  in  order  to  constitute  an  actual 
total  loss,  be  a  destruction  of  the  thing 
insured.  See  3  Kent  Comm.  296,  and 
the  cases  cited,  2  Phillips  on  Ins.  483, 
488. 

(«)  Roux  V.  Salvador,  3  B.  N.  C.  266, 
in  Cam.  Scacc,  overruling  the  decision 
of  the  Common  Pleas  in  the  same  case, 
1  B.  N.  C.  526  ;  see  also  the  judgment 
of  Lord  Ellenborough  in  Hunt  v.  The 
Royal  Exchange  Assurance  Company,  5 
M.  &  S.  55. 
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laid  down  the  following  general  propositions : — If  goods  once 
damaged  by  the  perils  of  the  sea,  and  necessarily  landed  before 
the  termination  of  the  voyage,  are,  by  reason  of  that  damage,  in 
such  a  state,  though  the  species  be  not  utterly  destroyed,  that 
they  cannot  with  safety  be  re-shipped  into  the  same  or  any  other 
vessel;  or  if  it  be  certain  that,  before  the  termination  of  the 
original  voyage,  the  species  itself  would  disappear,  and  the 
goods  assume  a  new  form,  losing  all  their  original  character;  or, 
if  the  goods,  although  imperishable,  are  in  the  hands  of  strangers 
not  under  the  control  of  the  assured ;  or,  if  by  any  circumstance 
over  which  he  has  no  control  they  can  never,  or  within  no 
assignable  period, *be  brought  to  their  original  destination;  in 
all  these  cases,  the  circumstance  of  their  existing  in  specie  at 
that  forced  termination  of  the  risk  is  of  no  importance.  The  loss 
is,  in  its  nature,  total  to  him  who  has  no  means  of  recovering 
his  goods,  whether  his  inability  arises  from  their  annihilation  or 
from  any  insuperable  obstacle  (t). 

But  if  the  ship,  although  materially  damaged,  has  not  ceased 
to  be  a  ship  (u),  or  if  the  goods,  although  greatly  deteriorated 
in  value,  still  retain  their  original  character  (or),  the  assured  must 
abandon. 

ConRtnictive  Losses  are  constructively  total  when  the  subject-matter  of  the 
insurance,  although  still  in  existence,  is  either  actually  lost  to  the 
ownerSy  or  beneficially  lost  to  them,  and  notice  of  abandonment 
has  been  given  to  the  underwriters  (y). 

Thus,  where  the  ship,  although  existing  as  a  ship,  is  captured 
or  laid  under  an  embargo,  and  has  not  been  re-captured  or  re- 
stored before  action  brought,  so  that  she  is  lost  to  the  owners  (ar), 
or  where  she  is  so  damaged  by  a  peril  insured  against  as  to  be 
innavigable,  and  is  so  situated  that  either  she  cannot  be  repaired 
at  the  place  where  she  is  (a),  or  cannot  be  repaired  without 
incurring  an  expense  greater  than  her  value  when  repaired  (i), 

(/)  See  the  judgment  in  Roux  v.  SaU  («)  See  the  judgment  of  Lord  Mans- 

vadoTt  3  B.  N.  C.  266.  field  in  Gon  v.  Withers,  2  Burr.  694, 

(u)  Martin  7.  Crokatt,  14  East,  465  ;  696  ;  Hamilton  v.  MentUs,  t6. 1198  ;  and 

Belly.  Nixon,  Uo\t,4i2Si  Knight  V.  Faith,  the  judgment  in  Roux  v.  Salvador,  3 

15  Q.  B.  649.     See  also  Tunno  v.  Ed-  B.  N.  C.  266. 

wards,  12  East,  488.  (a)  See  the  ruling  of  Tindal,  C.  J.,  in 

(x)  Anderson  v.  The  Royal  Exchange  Somes  v.  Sugrue,  4  C.  &  P.  283.     See 

Assurance  Company,  7  East,  38 ;  Thomp-  also  Read  v.  Bonham,  3  B.  &  B.  147. 

ton  V.   The  Royal  Exchange  Assurance  (d)  Allen  v,  Sugrue,  8  B.  &  C.  561; 

Company,  16  East,  214.  and  the  cases  cited  in  the  next  page. 

(y)  See  the  cases  dted  below. 
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the  assared  may  abandon  and  treat  the  loss  as  total.  And  if  a 
ship  be  so  damaged  during  the  voyage  covered  by  the  policy, 
the  assared  may  abandon;  although  she  afterwards  complete 
her  voyage,  discharge  cargo  and  earn  freight  (c). 

In  considering  the  relation  which  the  cost  of  repair  would 
bear  to  the  value  of  the  dhip  when  repaired,  the  question  is  not 
varied  by  the  age  of  the  vessel;  if  by  reason  of  her  natural 
decay  more  extensive  repairs  would  be  necessary  to  repair  the 
injuries  caused  by  the  perils  insured  against,  and  from  this  cause 
the  expenses  would  exceed  the  value  of  the  ship  when  repaired, 
the  assured  may  still  abandon  (d), 

A  ship  insured  by  a  time  policy  was  captured  by  pirates  and 
re-taken  as  prize  and  taken  into  port  by  a  Queen's  ship.  The 
assared,  on  learning  these  facts,  gave  notice  of  abandonment 
after  the  expiration  of  the  policy,  but  within  a  reasonable  time. 
The  ship  was  sent  home  for  adjudication,  but  on  her  voyage, 
meeting  with  bad  weather,  she  was  taken  into  port  and.  sold  by 
the  prize  master  who  had  charge  of  her.  It  was  held,  under 
these  circumstances,  that  the  notice  of  abandonment  was  suf- 
ficiently early,  and  that  the  assured  were  entitled  to  recover  for 
a  total  loss  (e). 

In  like  manner,  if  the  goods,  although  they  exist  in  specie, 
are  prevented  by  embargo,  capture,  or  the  like,  from  reaching 
their  port  of  destination,  so  that  the  voyage  is  not  merely  re- 
tarded, but  its  objects  are  entirely  lost  (/),  or  if,  owing  to  an 
injury  to  the  vessel,  and  there  being  no  other  means  of  trans- 
port, they  cannot  be  forwarded  at  all(^),  or  if  they  are  so 
damaged  by  a  peril  insured  against  that  if  sent  on  they  would 
be  worth  nothing,  or  less  than  the  expense  which  must  neces- 
sarily be  incurred  in  forwarding  them,  the  assured  may,  by 
abandoning,  treat  the  loss  as  constructively  total  (A).  So,  where 
advances  made  for  the  transport  of  Chinese  emigrants  upon  a 

(c)  Stewart  v.  TV  Greenock  Marine  Cologan  v.  The  London  Assurance  Com- 

Imsurance  Company,  2  H.  of  L.  Cases,  pany,  5  M.  &  S.  447 ;  Lozano  v.  Janson, 

159 ;  S,  C,\  Macqueen,  328 ;  Scottish  28  L.  J.,  Q.  B.  337. 

Marine  Insurance  Company  v.  Turner,  ib.  ( g)  Anderson  v.  The  Royal  Exchange 

334.     Freight  earned  after  the  abandon-  Assurance  Company,  7  East,  38 ;  Wilson  v. 

mcnt  belongs  to  the  underwriter,  ib,  \  The  Royal  Exchange  Assurance  Company, 

Barclay  v.  Stirling,  5  M.  &  S.  6.  2  Camp.  623. 

{d)  Phillips  V.  Naime,  4  C.  B.  343  ;  (h)  Gernon  v.  The  Royal  Exchange  As- 

wee  also  Hyde  v.  The  Louisiana  State  In-  surance  Company,  6  Taunt.  383  ;  Parry 

suntnce  Company,  3  Mason  (American)  v.  Aberdein,  9  B.  &  C.  411 ;  Navone  v. 

Rep.  27.  Haddon,  9  C.  B.  30 ;  Rosetlo  v.  Gumey, 

(e)  Dean  v.  Hornby,  3  E.  &  B.  180.  11  ib,  176. 

(/)  Barker  v.  Slakes,  9  East,  283; 
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particular  voyage  were  insured,  and  the  emigrants  piratically 
ran  away  witfi  the  ship,  and,  landing,  deserted  her  before  the 
voyage  was  ended,  this  was  held  to  amount  to  a  total  loss  of  the 
sums  insured  (t). 

If,  however,  the  ship,  although  once  captured,  is  re-takai  or 
restored  before  action  brought  (A),  or,  if  in  cases  of  salvage,  the 
owners  could  by  payment  of  such  a  sum  of  money  as  it  is  in 
their  power  to  procure,  obtain  possession  of  her  (Z),  or  if  the 
ship,  although  much  injured  by  a  peril  insured  against,  can 
practically  be  repaired,  that  is,  can  be  repaired  without  incurring 
a  greater  expense  than  she  would  be  worth  when  repaired,  the 
I  assured  is  not  entitled  to  abandon  (m).  So,  if  the  goods  are  re- 
I  captured  and  arrive  at  their  destination  (n),  or  if  the  whole  or 
j  any  part  of  the  cargo,  although  damaged,  exists  in  specie,  and 
can  be  sent  to  its  destination  in  a  marketable  state  without 
incurring  more  expense  than  it  would  be  worth  on  its  arrival 
there,  the  loss  is  only  partial  (o).  The  mere  loss  of  the  woysge 
is  never  sufficient  to  create  a  constructive  total  loss  on  the 
Bhip(p).  And,  with  respect  to  goods,  the  temporary  detention 
of  the  ship,  or  the  retardation  of  the  voyage,  so  as  to  lose  a 
season,  or  even  the  loss  of  the  voyage,  if  the  goods  are  not  of 
such  a  perishable  nature  as  to  make  the  loss  of  the  voyage  a  loss 
of  the  commodity  itself,  will  not  constitute  a  constructive  total 
loss  (q). 
The  ordinary  test  by  which  to  decide  whether  the  loss  of  the 

(t)  Naylor  v.  Palmer ^  8  Ex.  739 ;  S,  C,  such  restoration.    Per  Lord  Campbell* 

Cam.  Scacc.  10  Ex.  382.  C.  J.,  in  Dean  y.  Hornby ,  3  E.  &  B.  19a 

(Ar)  See   the  judgments   in  Ooss  v.  (/)  Thomely  v.  Hebson,  2  B.  &  A. 

Withers,  2  Burr.  694,  and  in  Hamilton  v.  513. 

Mendet,  ib,  1211  ;  Bainbridge  v.  NeiUon,  (m)  Doyle  v.  DaUa*,  M.  &  Rob.  48; 

10  East,  329  ;  Falkner  t.  Ritchie,  2  M.  Gardner  v.  Salvador,  ib,  116 ;  and  see 

&  S.  290 ;  Brothertton  ▼.  Barber,  5  M.  &  Chapman  v.  Benson,  5  C.  B.  33a 

S.  418.    If  the  ship  is  restored  after  (n)  Patterson  v.  Ritchie,  4  M.  &  S. 

abandonment  in  sucli  a  condition  that  393. 

the  owners  cannot  reasonably  be  ex-  (o)  Thompson  v.  7*he  Royal  Exchange 

pected  to  take  her  back,  as  where,  for  Assurance  Company,  16  East,  214;  IXwy 

instance,  she  is  offered  to  them  charged  v.  Mifford,  1 5  East,  559 ;  Wilson  y.  The 

with  expenses  of  salvage  and  repairs  Royal  Exchange  Jssurance  Company,  2 

ecjuallingr  or  exceeding  her  value,  this  Can^.  623 ;  Navone  v.  Haddon,  9  C.  B. 

will  not  have  the  effect  of  making  the  30;  Rosetto  v.  Gumey,  11  C.  B.  176,  and 

loss  merely  partial.    See  the  judgment  Michael  v.  Gillespie,  2  C.  B.,  N.  S.  627. 

of  Bayley,  ).,  in  Holdsworth  v.  Wise,  7  (p)  Pole  v.  Fitzgerald,  Willes,  641 ; 

B.  &  C.  799.     If  once  there  has  been  a  S.  a,  before  the   House  of  Lords,  3 

total  loss  by  capture,  that  is  construed  Brown's  P.  C.  131 ;  Parsons  v.  Seott,  2 

to  be  a  permanent  total  loss,  unless  Taunt.  363. 

something  occur  afterwards  by  which  (q)  Anderson  v.  WalUs,  2  M.  &  S.  240; 

the  assured  either  has  the  possession  Hunt  v.  The  Royal  Exchange  Assuramee 

restored  or  has  the  means  of  obtaining  Company,  5  M.  &  S.  47. 
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ship  is  constructively  total  or  partial  only,  is  whether  a  prudent 
uninsured  owner,  if  on  the  spot,  would  have  incurred  the  expense 
of  repairing.  If  he  would  not,  the  loss  is  constructively 
total  (r).  This  test  is,  however,  inapplicable  in  some  cases  of 
damage  to  goods ;  for  instance,  where  a  cargo  meets  with  sea 
damage,  and  the  master  is  obliged  to  put  into  an  intermediate 
port,  it  may  well  happen  that  considering  the  state  of  the  market 
there,  and  the  expense  of  taking  on  the  cargo,  an  immediate 
sale  would  be  more  beneficial  to  the  owner  of  the  goods  than  a 
prosecution  of  the  voyage ;  yet  if  the  goods  could  be  darned  to 
their  destination,  in  such  a  condition,  that  allowing  for  all  the 
necessary  extra  expenses  caused  by  the  damage,  they  could  be 
sold  there  at  any  profit,  the  loss  is  not  total  («). 

The  extra  expenses  which  may  in  these  cases  be  taken  into 
calculation  are,  the  costs  of  unshipping,  warehousing,  drying, 
and  of  transhipping,  where  any  of  these  operations  are  in  fact 
necessary,  and  any  salvage  which  is  payable  may  also  be 
reckoned  ;  but  a  sum  payable  to  persons  who  have  in  the  emer- 
g«icy  advanced  money  on  a  bottomry  bond,  cannot  be  taken 
into  the  account  {t). 

The  question  whether  the  master  acted  rightly  in  selling  the 
vessel  or  cargo,  is  often  incidentally  material  in  considering 
whether  there  has  been  a  constructive  total  loss.  It  is,  however, 
<mly  incidentally  so,  for  the  sale  does  not  constitute  the  loss ;  it 
is  the  antecedent  damage  to  the  ship  or  cargo  which  renders  the 
sale  justifiable ;  there  is  no  such  loss  known  in  insurance  law  as 
a  sale  by  the  master,  unless  it  be  barratrous  (u). 


(r)  Roux  V.  Salvador,  8  B.  N.  C.  266 ; 
Mamung  v.  Irving,  1  C.  B.  168  ;  2  C.  B. 
784 ;  6  C.  B.  391 ;  Mots  v.  Smith,  9  C.  B. 
94;  Some*  v.  Sugrue,  4  C.  &  P.  276; 
Domett  y,  Yomng,  I  Car.  &  M.  465. 

(«)  Reimer  v.  Ringrote,  6  Ex.  268. 
In  this  case  the  Court  appears  to  have 
considered  the  expense  of  forwarding 
the  cargo,  whether  there  was  a  tran- 
diipment  or  not,  as  an  extra  expense, 
which  should  be  estimated  in  consider- 
ing whether  the  loss  was  total  or  partial 
only.  The  Court  of  Common  Pleas,  how- 
eTcr,  in  Rotetto  v.  Ourney,  11  C.  B.  176, 
pointed  out  the  error  of  this  view,  say-  . 
in^ :  "  If  the  Tojage  is  completed  in  the 
original  ship,  it  is  completed  upon  the 
ori^nal  contract,  and  no  additional 
freight  is  incurred.  If  the  master  tran- 
ships because  the  original  ship  is  da- 
maged (without  considering  whether  he 


is  bound  to  tranship  or  merely  at  liberty 
to  do  so),  it  is  clear  that  he  tranships  to 
earn  his  full  freight ;  and  so  the  deli- 
very takes  place  upon  the  original  con- 
tract. It  may  happen  that  a  new  bot- 
tom can  only  be  obtained  at  a  freight 
higher  than  the  ori^nal  rate  of  freight. 

In  our  opinion,  to  this  extent, 

and  to  this  extent  only,  the  cost  of 
transit  should  be  taken  into  considera- 
tion in  ascertaining  the  practicability  of 
delivering  the  cargo,  or  part  of  it,  in  a 
marketable  state  at  the  port  of  dis- 
charge.'* This  would  appear  to  be  the 
true  rule,  and  to  be  in  accordance  with 
the  principles  laid  down  in  Duncan  v. 
Benson,  1  Ex.  537 ;  8  Ex.  644 ;  and 
Benson  v.  Chapman,  8  C.  B.  950. 

(/)  See  the  cases  cited  in  the  last 
note. 

(u)  See  the  judgment  in  Knight  v. 
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Where  policy 
is  valued. 


In  ascertaining  whether  a  loss  is  total  or  not,  the  same  test  is 
applicable  to  valued  as  to  open  policies ;  notwithstanding  that 
the  effect  of  this  rule  is,  to  allow  the  assured,  in  some  cases,  to 
recover  more  than  a  compensation  for  his  loss.  It  is  now  well 
settled  that  the  valuation  in  the  policy  cannot  be  looked  to  in 
order  to  determine  whether  a  loss  is  total  or  not,  the  object  of 
the  valuation  being  to  prevent  disputes  by  ascertaining  the  sum 
which  the  underwriter  is  to  pay  in  case  a  total  loss  is  proved, 
and  not  to  fix  a  conventional  value  at  which  the  vessel  is  to  be 
put,  in  considering  the  propriety  of  repairing.  The  question, 
therefore,  in  these  cases,  is  to  be  determined  as  if  there  were  no 
policy  at  all,  by  inquiring  what  a  prudent  man  uninsured  would 
have  done  (x).  Thus,  where  a  ship,  worth  to  be  sold  in  the 
market  9,000Z.  only  when  the  policy  was  effected  and  when  the 
damage  was  sustained,  but  valued  in  the  policy  at  17,500/.,  was 
so  injured  during  her  voyage  that  she  could  not  proceed  without 
an  expenditure  of  10,500/.,  and  when  repaired  she  would  have 
been  worth  only  9,000/.,  and  the  jury  found  that  a  prudent 
owner  uninsured  would  not  have  repaired,  it  was  held  that 
this  was  a  case  of  constructive  total  loss,  and  also  that  the 
assured  were  entitled  to  recover  the  value  mentioned  in  the 
policy  (y). 


Losses  of 
freight. 


With  respect  to  insurances  on  freight.  The  assured  cannot 
recover  unless  the  loss  takes  place  upon  the  voyage  insured  (z). 
It  is  obvious,  also,  that  no  loss  can  be  sustained  or  abandon- 
ment made  in  respect  of  freight  actually  earned ;  the  question 
of  loss,  therefore,  can  only  arise  in  cases  of  pending  or  current 
freight  (a).  If  the  ship  is  injured  and  obliged  to  put  back  to 
repair  or  meets  with  an  irreparable  injury,  so  as  to  be  unable  to 
proceed  with  her  caigo,  or  is  stranded  and  cannot  be  got  off 


Faithi  15  Q.  B.  669;  and  the  observa- 
tion of  Bayley,  B.,  in  Gardner  v.  Salva- 
dor, 1  M.  &  Rob.  1 17.  M'^here  the  right 
of  an  owner  to  abandon  was  resisted  on 
the  ground  that  if  a  good  judgment  had 
been  exercised  when  the  ship  struck,  a 
total  loss  might  have  been  avoided,  it 
was  held,  that  evidence  was  admissible 
to  show  that  the  captain  was,  previously 
to  the  voyage  insured  against,  an  ha- 
bitual drunkard.  Alcock  v.  Royal  £x- 
change  Assurance  Company,  13  Q.  B. 
292. 

{x)  AUen  v.  Sugrue,  8  B.  &  C.  561  ; 


Young  V.  Turing,  2  S.  N.  R.  752 ;  Man- 
ning V.  Irving,  1  C.  B.  168 ;  5:  C  in 
error,  2  C.  B.  784 ;  6  C.  B.  391. 
(y)  Manrting  v.  Irving,  ubi  supra, 
(«)  Setlar  v.  AP  Vicar,  1  N.  R.  23. 
(a)  The  amount  recoverable  in  re- 
spect of  a  loss  on  freight  will  therefore 
depend  on   the  terms  of  the  charter- 
party.     See  Atty  v.  Lindo,  I  N.  R.  236 ; 
Wilson  V.  Forster,  6  Taunt.  25 ;   Evertk 
V.  Smiih,  2  M.  &  S.  278.     As  to  what  is 
an  insurable  interest  in  freight,  see  ante, 
p.  305. 
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without  incurring  a  ruinous  expense,  the  loss  of  freight  is  total, 
and  the  assured  may  recover  without  abandonment  (i).  But  if 
the  goods  could  be  forwarded  by  another  vessel  (c),  or  if  the 
ship  could  be  repaired  at  a  cost  less  than  her  value  when 
repaired,  although  it  may  exceed  the  value  of  the  freight,  so  as 
to  bring  home  the  cai^o  or  any  part  of  it,  the  loss  of  the  freight 
is  not  total  (rf).  Freight  may  be  insured  by  a  time  policy, 
though  for  a  period  short  of  the  time  necessary  to  complete  the 
voyage  on  which  the  freight  is  to  be  earned ;  and  there  is  a 
total  loss  of  freight  if  the  cargo  be  so  damaged  by  a  sea-peril  in 
the  course  of  the  voyage  as  to  render  it  impossible,  except  at  an 
expense  which  would  greatly  exceed  its  value  on  arrival,  to  carry 
it  to  its  port  of  destination  («). 

In  a  recent  case  (/)  which  arose  on  a  policy  on  freight,  the 
ship  having  met  with  serious  injury  by  striking  on  a  rock  was 
compelled  to  put  back  and  unship  her  cargo.  The  master 
repaired  her,  borrowing  money  for  the  purpose  on  bottomry  at 
an  expense  which  ultimately  exceeded  the  value  of  both  ship 
and  freight,  and  having  re-shipped  the  cargo,  the  vessel  pro- 
ceeded and  performed  her  voyage,  and  earned  freight  which  was 
paid  to  the  obligees  of  the  bottomry  bond.  Before  her  arrival, 
however,  the  owners  on  receiving  intelligence  of  the  damage, 
and  of  the  probable  expense  of  the  repairs,  had  abandoned  both 
ship  and  freight  to  the  underwriters.  The  jiiry  having  found 
that  all  parties  had  acted  bond  fide,  and  that  the  owner  of  the 
ship  had  acted  as  a  prudent  owner  of  ship  and  freight,  if  unin- 
sured, would  have  acted,  it  was  held  that  the  assured  could  not 
recover  for  either  a  total  or  partial  loss  of  freight,  as  he  was 
bound  by  the  act  of  his  master  in  repairing,  and  the  freight  had 
not  been  lost,  but,  on  the  contrary,  had  been  actually  earned, 
and  paid,  in  effect,  to  the  assured  by  its  payment  to  the  holders 
of  the  bottomry  bond. 

Where  a  policy  was  on  "money  advanced  on  account  of 
freight,"  subject  to  the  ordinary  memorandum,  and  the  action 

(6)  Green  v.  The  Royal  Exchange  Jt-  (e)  Michael  v.  Gillespyt  2  C.  B.,  N.  S. 

turanee  Company t  6  Taunt  68 ;   Idle  ▼.  627. 

The  Royal  Exchange  Asturance  Company^  (/)  Benson  v.  Chapman,  8  C.  B.  950. 

8  Taunt.  755 ;    Mount  v.  Harrison,   4  The  Court  held  in  this  case  that  they 

Bing.  388.  could  not  assume  from  the  fact  of  the 

(c)  Parmeter  v.  Todhunttr,  1  Camp.  expenses  ultimately  exceeding  the  value 

541.  of  the  ship,  that  the  master  had,  in  re- 

{d)  Moss  y.  Smith,  9  C.  B.  94 ;  see  pairing,  acted  beyond  the  scope  of  his 

also  Green  v.  The  Royal  Exchange  Assur-  authority,  or  that  the  owner,  if  on  the 

ance  Company,  ubi  supra,  and  Mordy  v.  spot,  would  not  have  elected  to  repair. 
JMet,4B.&C.894. 
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was  brought  in  respect  of  a  general  average  loss,  it  was  held 
that  a  plea  alleging  that  by  a  custom  in  London  the  insurers 
were  not  bound  to  make  good  general  average  losses  on  such  a 
policy  was  bad  upon  demurrer,  such  a  custom  being  inconsistent 
with  the  terms  of  the  policy,  and  therefore  inadmissible  {g). 

Of  passage  Where  passage  money  was  insured  against  all  costs,  charges, 

money.  j^j  liabiUties  to  which  the  owner  or  charterer  might  be  subject 

under  certain  sections  of  the  Passengers'  Act,  1852  (15  &  16 
Vict.  c.  44),  and  the  ship  was  lost  but  the  passengers  were 
saved  in  a  British  colony  short  of  their  destination,  to  whidi, 
however,  the  master  within  six  weeks  forwarded  them ;  it  was 
held  that  the  expenses  so  incurred  might  be  recovered  under  the 
policy,  for  one  of  the  sections  referred  to  made  it  the  duty  of  the 
master  to  forward  the  passengers  at  the  expense  of  the  owners 
under  the  circumstances  which  had  occurred  (A).  It  was  held 
to  be  otherwise,  however,  where  the  expenses  were  incurred  in 
respect  of  the  maintenance  of  passengers  during  the  repairs 
of  the  ship  on  the  voyage,  the  policy  not  referring  to  the  sections 
of  the  statute  which  threw  this  expense  on  the  shipowners  (t). 

Lowes  after  Whether  the  underwriter  is  Uable  for  a  loss  whidi  happeni 

owing  to  pre-  &fter  the  period  covered  by  the  poUcy,  through  an  injury  8U»- 
vious  injury,  tained  during  that  period,  is  a  question  which  has  been  much 
discussed.  It  has  been  argued  that  the  underwriters  are  not 
liable,  in  these  cases,  for  a  total  loss,  because  none  happras 
during  the  period  for  which  the  vessel  was  insured ;  nor  for  a 
particd  loss,  because  the  actual  damage  incurred  within  that 
period  must  be  taken  to  be  merged  in  the  subsequent  total  loss. 
In  an  early  case  (A),  where  a  ship,  three  days  before  the  expira- 
tion of  a  time  policy,  received  her  death's  wound,  but,  by  punp* 
ing,  was  kept  afloat  till  three  days  after  the  time,  the  insurer 
was  held  not  liable.  In  a  later  case(/),  it  was  held  that  the 
assured  were  entitled  to  recover  upon  a  voyage  policy  for  a  total 
loss  which  occurred  after,  but  arose  from  an  injury  received 
before  the  determination  of  the  voyage ;  but,  in  this  case,  the 
policy  included,  in  terms,  the  vessel's  stay  at  the  port  where  she 
was  actually  lost. 

(g)  Hall  T.  JmsoH,  4  E.  &  B.  600.  WiUes,  C.  J.,  in  Lockyer  v.  Qffley,  1 T.  R. 

(A)  Gibson  v.Bratiford,  4  E.  &  B.  586.  260. 

(t)  Willis  V.  Cooke,  5  E.  &  B.  641.  (I)  Shaw  y.  Felton,  2  East^  109. 

{k)  MtrsUmy  t.  Dunlope,   cited   by 
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The  earlier  of  these  cases  has  been  supposed  to  lay  down  the 
mley  that  where  a  ship,  insured  under  a  time  policy;  receives 
damage  during  the  period  insured,  which  ultimately  causes  her 
loss,  but  she  is  kept  afloat,  as  a  ship,  until  after  that  period,  the 
underwriter  cannot  be  charged  with  either  a  total  or  a  partial 
loss,  and  the  decision  has,  on  this  supposition,  been  censured  by 
foreign  jurists  (m).  But  it  may  weU  be  doubted  whether  any 
such  doctrine  was  intended  to  be  asserted  in  that  case;  and  in 
a  recent  case  (n),  where  a  ship  recdved  her  death-Uow  before 
the  expiration  of  a  time  policy,  but  the  extent  of  the  damage 
was  not  discovered  until  after  it  had  expired,  when  it  was  found 
that  she  could  not  be  prudently  repaired,  and  she  was  in  conse- 
quence sold,  it  was  held  that  the  imderwriters  were  liable  for 
^  partial  loss  which  had  occurred  before  the  expiration  of  the 
time  limited  in  the  policy. 

It  is  clear,  however,  that  if  a  total  loss  follows  after  a  partial 
I068,  but  arises  from  an  independent  cause,  excepted  in  the 
policy,  so  that  the  assured  is  not  in  any  degree  in  a  worse 
position  by  reason  of  the  partial  loss,  the  underwriters  are  not 
liable  for  the  partial  loss.  *  Thus,  where  a  ship  insured  from 
New  York  to  London  warranted  free  from  American  condem- 
nation, was  driven  on  shore  by  the  wind  and  tide  and  suffered 
a  partial  loss  by  sea  danu^e,  and  whilst  on  shore  was  seized 
and  condemned  by  the  American  Oovemment,  it  was  held  that 
the  underwriters  were  not  liable,  either  for  a  total  or  for  a  partial 
loss;  not  for  a  total  loss,  as,  according  to  the  maxim  causa 
proxima  nan  remota  spectatur,  the  loss  must  be  attributed  to  the 
capture;  nor  for  a  partial  loss,  because  although  it  made  the 
ship  of  less  value  to  the  American  Government,  the  assured 
was  not  damnified,  being  in  no  worse  situation  than  if  it  had 
not  occurred  (o). 

It  will  be  observed  that  there  may  be  cases  of  primd  facie 
total  loss,  which  may  in  the  result  appear  to  be  partial  losses 

(m)  Beneck^  Princ.  of  Indemn.  c.  8,  resulting    from    the  damage  incurred 

1. 8;  PbiUips  on  Id8.c.  13, 1. 14;  3  Kent  durine  the  currency  of  the  policy,  the 

Comm.  308,  note.  partial  loss  could  not  merge ;  but  the 

(»)  Knight  ▼.  Faith,  15  Q.  B.  64^.  It  Court  disapproved  of  the  doctrine  sup- 
was  UDnecessary  in  this  case  to  decide  posed  to  have  been  acted  on  in  MertUmy 
iihetber  the  underwriters  were  liable  for  v.  Dunlopt,  See  15  Q.  B.  667. 
a  constructive  total  loss  as  the  vessel  (0)  Livie  v.Janseu,  12  East,  648.  See 
had  not  been  abandoned ;  and  the  un-  also  the  remarks  upon  this  case  in  the 
derwriters  not  being  therefore  liable  to  judgmentof  the  Court  in  Knight  v.  Faith, 
pay  for  th«  final  loss  of  the  ship,  even  16  Q.  B.  668,  and  Naylor  v.  Palmer, 
aatumiog  it  to  have  been  a  total  loss  8  Ex.  739 ;  10  Ex.  882. 
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only;  as  where  there  is  a  capture  and  recapture,  or  where  a 
forcible  detention,  instead  of  lasting  so  long  as  to  render  it 
impossible  to  bring  the  ship  or  goods  to  their  destination,  ter- 
minates speedily  (p).  And  it  must  be  recollected  that  whether 
a  loss  is  partial  or  constructively  total,  depends  always  upcm 
the  facts  as  they  appear,  not  at  the  time  of  abandonment  (q), 
but  at  the  time  of  action  brought.  If,  therefore,  that  which 
was  supposed  to  be  a  total  loss  at  the  time  of  the  notice  of 
abandonment  is  only  a  partial  loss  at  the  time  of  action  brought, 
as,  where  a  ship  is  captured,  and  after  abandonment  and  before 
action  recaptured,  the  assured  cannot  recover  as  for  a  total 
loss.  In  order,  however,  to  divest  the  right  of  the  assured 
under  the  abandonment,  the  thing  insured  must  be  offered  or 
returned  to  them,  or  must  arrive  at  its  destination  under  such 
circumstances  that  they  may,  if  they  please,  have  possession  of 
it,  and  may  be  reasonably  expected  to  take  it  (r). 

Abandonment  We  have  already  seen  that  it  is  always  necessary,  in  order 
an  use  acts.  ^^  make  a  loss  constructively  total,  that  the  assured  should 
abandon  (s).  This  is  a  reasonable'  and  equitable  rule,  not  re- 
sulting from  any  express  stipulation  in  the  contract  of  insurance, 
but  annexed  to  it  by  the  law  merchant ;  for,  on  the  one  hand, 
long  interruption  to  a  voyage,  and  uncertain  hopes  of  recovery, 
being,  in  mercantile  transactions,  often  ruinous,  it  is  reason- 

(p)  See  the  cases  cited  on  the  pre-  abandonment  once  rightfully  made  is 

sent  page,  Dean  v,  Hornby^  8  E.  &  B.  binding    and    conclusive  between  the 

180,  and  the  judgment  in  JZoux  v.  Salva-  parties,  and  the  rights  flowing  from  it 

dor,  3  B.  N.  C.  286.  become  vested  rights,  and  are  not  to  be 

(q)  See  the  judgement  of  Lord  Mans-  divested  by  any  subsequent  events." 

field  in   Hamilton  v.   Mendes,  2  Burr.  (r)  See  M*Iver  v.  Henderson,  4  M.  &  S. 

1210;  Bainbridge  v.  Neilson,  10  East,  576,  where  it  was  held  that  the  assured 

329 ;  Falkner  v.  Ritchie^  2  M.  &  S.  290;  were  not  bound  by  the  mere  restitatioo 

Parsons  v.  Scott,  2  Taunt.  363 ;  Bro-  of   the    ship's    hull   under  conditions 

therston  v.  Barber,  5  M.&  8.  418;  Nay-  which  made  it  doubtful  whether  they 

lor  V.  Taylor,  9  B.  &  C.  718.    The  cor-  would  not  have  to  pay  more  than  it  was 

rectness  of  this  rule  was  doubted   by  worth.    See  also  Holdstoorth  v.   Wise, 

Lord  Eldon  in  Smith  v.  Robertson,  2  7  B.  &  C.  794 ;  Parry  v.  Aberdein,  9  B. 

Dow,  474,  but  it  is  now  clearly  esta-  &  C.  41 1 ;    Lozano  v.  Janson,  28  L.  J., 

blished.    The  law  in  France  and  Ame-  Q.  B.  837.     In  the  latter  case  the  Court 

rica  is  otherwise.     Emerigon  Trait^  des  adopted  the  rule  laid  down  by  Bayley, 

Ass.  tom.  2,  195.     By  the  Code  de  Com-  J.,  in   Holdsworth  v.   Wise,  uH  sstpra, 

merce.  Art.  385,  *'  Le  d^laissement  sig-  that,  to  reduce  a  loss  once  total  to  a  par- 

nifi^  et  accept^  ou  jug6  valable,  les  tial  loss,  the  subject  of  the  insurance 

eifets  assures  appartiennent  a  I'aasureur,  *'  must  be  in  existence  under  such  cir- 

d  partir  de  T^poque  du  delaissement.  cumstances  that  the  assured  may,  if 

L'assureur  ne  pent,  sous  pr^texte  du  they  please,  have  possession,  imd  wuty 


retour  du  navire,  se  dispenser  de  payer  reasonably  be  expected  to  take 

la  somme  assuri^e."     See  also  3  Kent  (if  it." 

Comm.  324,  and  Peele  v.  Merchants'  In-  (s)  AnU,  p.  358;  Kidght  v.  Fnth,  15 

surance  Company,  3  Mason  (American)  Q.  B.648;  Stewart  v.  The  Greenock  Ma- 

Rep.  27,  where  Story,  J.,  says:  "An  r«iie/iM«r/mc«CwipaJijf,2H.ofL.C.159. 
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able  that  the  assured  should  be  allowed  to  disentangle  him- 
self from  unprofitable  trouble  and  further  expense  by  treat- 
ing the  injury  sustained  by  the  insured  property  as  amounting 
to  a  total  loss ;  and,  on  the  other,  it  is  required  by  the  very 
principle  of  a  contract  of  indemnity,  that  the  thing  insured 
should,  if  it  still  exist,  be  ceded  to  the  underwriters,  and  that 
they  should  have  an  early  opportunity  of  inquiring  into  the 
fiu:ts,  and  of  protecting  themselves  against  fraud  (0*  The 
assured  is  not,  indeed,  in  any  case  obliged  to  abandon ;  nor  will 
the  want  of  an  abandonment  oust  him  of  his  claim  for  an  average 
or  an  actual  total  loss,  as  the  case  may  be  (u).  But  if  he  fail  to 
abandon  when  the  loss  is  only  constructively  total,  he  is  entitled 
to  indemnity  as  for  a  partial  loss  only  (x).  On  the  other  hand, 
the  assured  cannot  by  abandoning,  without  the  consent  of  the 
underwriter,  treat  as  a  constructive  total  loss  that  which  is  clearly 
a  mere  average  or  partial  loss  (y). 

An  abandonment  must  be  total  and  not  partial ;  that  is,  one 
part  of  the  property  insured  may  not  be  retained  whilst  the  rest 
is  abandoned  (2r).  The  mode  in  which  an  abandonment  is 
usually  made,  is  by  a  notice  from  the  assured  to  the  underwriter, 
which  is  called  a  notice  of  abandonment.  This  notice,  although 
usually  in  writing,  is  not  necessarily  so  (a).  It  must  be  express 
and  direct  in  its  terms  (i);  a  communication  of  intelligence 
received,  with  a  request  how  to  proceed,  is  not  sufficient  (c). 
Where  an  owner  on  obtaining  ill  news  of  his  vessel,  communi- 
cated it  to  the  underwriters  and  expressed  a  desire  to  abandon, 
but  they  insisted  on  the  vessel's  being  repaired  and  told  the 
owner  to  pay  the  biUs,  and  he  consented  at  last  that  the  repairs 
should  be  done,  but  reftised  to  advance  any  money,  and  it  be- 
came therefore  necessary  to  raise  money  upon  a  bottomry  bond, 
under  which  (the  underwriters  refrising  to  discharge  it)  the 
vessel  was  afterwards  sold,  the  Court  held,  that  although  there 
had  been  no  constructive  total  loss,  there  having  been  no  aban- 
donment, yet  that  the  underwriters  having  expressly  directed 
the  repairs,  they  were  liable  for  all  the  damage  which  the  owner 

(<)   See  the  judgments  in  Qots  v.  {y)  See  the  cases  cited  above,  and 

WUker$,    2    Burr.    697  ;    Hamilton    ▼.  Cazalet  v.  St,  Barbe,  1  T.  R.  187. 
Mendes,  ib.  1209 ;  and  in  Rout  v.  Saha-  (z)  1  Park  on  Ins.  229. 

dor,  S  B.  N.  C.  275,  and  8  KentComm.  (a)  Parmeter  v.  Todhunter,  1  Camp. 

318.  541. 

(ff)  See  MeUish  t.  Jndrews^  15  East,  (d)  Thelluson  ▼.  Fletcher,  1  Esp.  78; 

18.  Parmeter  v.  TodhttnteTf  ubi  supra. 

(r)  Kmght  v.  Faith,  15  Q.  B.  649.  (c)  Martin  v.  Crokatt,  14  East,  465. 
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had  incurred  by  reason  of  their  refusal  to  pay  the  bond  (rf).  It 
has  been  said,  that  if  the  underwriters  object  to  the  abandon- 
ment, they  must  do  so  within  a  reasonable  time,  and  that  by 
silence  they  must  be  taken  to  acquiesce  in  it  {e). 

No  writing  or  formal  assent  is  required  in  England  in  order 
to  constitute  an  acceptance  of  the  abandonment. 

The  abandonment  must  take  ]Jace  within  a  reasonable  time 
after  the  assured  has  received  intelligence  of  all  the  facts  of  the 
case,  and  has  or  might  have  discovered  the  condition  of  the 
insured  property  (/).  The  object  of  this  rule  is  to  give  the 
underwriter  the  earliest  opportunity  of  obtaining  as  much  benefit 
as  possible  from  any  part  of  the  property  that  may  still  be  of 
value  (^).  What  is  a  reasonable  time  must  depend  upon  the 
circumstances  of  each  particular  case. 

The  assured  should  give  notice  of  abandonment  at  the  earliest 
opportunity  (A).  In  one  case,  three  weeks  (i),  and  in  another, 
five  days  (A),  after  the  receipt  of  the  intelligence  of  the  loss  was 
held  to  be  too  late.  If  the  owner  abandons  as  soon  as  he  is 
furnished  with  all  the  facts  of  the  case,  he  will  not  be  prejudiced 
by  a  delay  on  the  part  of  his  captain  in  communicating  the 
intelligence  to  him(Z).  I^  however,  the  assured  by  his  own 
acts,  as,  for  instance,  by  recognizing  a  sale  of  damaged  goods 
as  on  his  account,  and  by  retaining  the  proceeds  of  such  a  sale 
in  his  own  or  his  agent's  hands,  or  by  any  course  of  conduct 
with  a  view  to  his  own  interest,  voluntarily  prejudices  the  in- 
terests of  the  underwriters  in  the  recovery  of  the  produce  of 
the  thing  insured,  he  precludes  himself  from  recovering  as  for  a 
total  loss  (m). 

The  effect  of  an  abandonment  is  to  transfer  the  whole  pro- 
perty and  interest  in  the  thing  insured  to  the  underwriter,  as 
from  the  date  of  the  loss  (n) ;  and  consequently  it  enures  as  a 

(d)  Da  Cotta  v.  Newnhamf  2  T.  R.  (A)  Dean  y.  Hornby ,  S  E.&  B.  180. 
407.  (t)  Anderson  v.  The  Royal  Exchange 

(e)  Hudson  v.  Harrison^  8  B.  &  B.  97 ;  Assurance  Company 1 7  East,  38  ;  see  also 
see,  however,  Peele  v.  Merchants'  Tnsur-  Barker  ▼.  Blakes,  9  East,  283 ;  Aldridge 
once  Company,  3  Mason  (American)  v.  Bell,  I  Stark.  498;  Kelly  v.  Walim^ 
Rep.  27.  2  Camp.  165. 

(/)  Oernon  v.  The  Royal  Exchange  (k)  Hunt  v.  The  Royal  Exchange  As- 

Assurance  Company^  6  Taunt  883.  surance  Company^  5  M.  &  S.  47. 

{g)  See  the  judgment  in  Roux  ▼.  Sal-  il)  Read  v.  Bonham,  3  B.  ft  B.  147. 

vador^  3  B.  N.  C.  286 ;  and  the  judg-  (m)  See  Mitchell  ▼.  Edit,  uhi  supra  ; 

ment  of  Lord  Kenyon  in  Allwood  ▼.  and  the  obsenrations  on  this  case  in  Rama 

Henckell,  1  Park  on  Ins.  281 ;  MUchell  v.  Salvador^  3  B.  N.  C.  289. 
V.  EdU,  1  T.  R.  608 ;  Davy  v.  Mitford,  (n)  Casnmell   v.  SeweU,  3  H.  &  N. 

15  East,  559;  ^6e^  v.  Po//f,  3  Esp.  242 ;  617.    See  also  Arnould  on  Ins.,  sect. 

Fleming  v.  Smith,  1  H.  of  L.  C.  513.  413,  and  the  foreign  authorities  collected 


Digitized  by 


Google 


INSURANCE. 


369 


bindiiig  agreement  to  assign,  if  necessary,  what  is  abandoned; 
the  assured  in  the  meantime  being  in  the  position  of  a  trustee 
for  the  underwriter  (o).  Where  a  ship  is  abandoned,  the  under- 
writer becomes  entitled  not  merely  to  her  hull,  but  to  the  use 
of  her,  and  to  the  advantages  resulting  from  the  completion  of 
the  voyage.  The  eibandonee  is  considered  as  the  purchaser  of 
the  ship  from  the  moment  of  the  casualty  to  which  the  aban- 
donment refers  (p).  If  the  ship,  therefore,  notwithstanding  the 
abandonment,  proceeds  and  earns  freight,  that  portion  of  it  which 
is  earned  after  the  abandonment  belongs  to  the  underwriter  iq). 
If  the  freight  be  not  divisible,  the  whole  passes  to  the  under- 
writer on  the  ship,  even  although  there  be  a  separate  insurance 
im  the  freight,  and  the  latter  is  abandoned  to  the  insurers  of  it 
at  the  same  time  as  the  ship  is  abandoned  (r).  But  where  a 
shipowner  who  abandons  has  carried  in  the  ship  goods  on  his 
own  account,  nothing  in  the  nature  of  freight  for  the  carriage  of 
these  goods  passes  to  the  abandonee  (js). 

**  freight  earned  subsequently  to  the 
abandonment/'  would  seem  to  mean 
freight  becoming  due  after  the  abandon- 
ment; and  in  the  case  in  question,  the 
whole  of  the  freight  became  due  after  the 
abandonment,  although  part  then  be- 
came due  in  respect  of  that  portion  of 
the  voyage  which  had  been  performed 
before  the  abandonment.  1  n  this  sense, 
the  terms  correctly  express  the  rule 
in  England,  which  is,  that  the  contract 
as  to  me  freight  must  be  looked  to,  and 
that  if  by  this  contract  the  whole  be- 
comes due  after  the  abandonment,  there 
can  be  no  distribution  of  it  pro  ratd 
itineris  between  the  underwriters  on 
ship  and  freight  In  the  United  States, 
however,  a  more  equitable  rule  is 
adopted.  On  an  accepted  abandonment 
of  the  ship,  the  freight  is  apportioned 
pro  ratd  itineris^  that  is  to  say,  that  por- 
tion of  it  which  would  have  been  earned 
previously  to  the  disaster  (if  the  con- 
tract bad  made  the  freight  divisible),  is 
retained  by  the  shipowner,  or  his  repre- 
sentative the  insurer  on  the  freight,  and 
the  remainder  goes  to  the  insurer  on  the 
ship.  See  United  Insurance  Company  v. 
LenoXf  1  Johns.  (American)  Rep.  877  ; 
2  ib.  443  *,  and  the  other  cases  cited,  3 
Kent  Comm.  333,  and  Phillips  on  Ins. 
c.  17,  B.  17,  where  the  continental  au- 
thorities on  this  subject  are  mentioned. 
As  to  the  passing  of  freight  on  a  mort- 
gage of  a  ship,  see  antet  p.  35,  and 
Gardner  v.  Cazenove,  1  H.  &  N.  428. 
(#)  Miller  v.  Wootffall,  8  E.  &  B.  498. 


in  note  (x)  to  that  section.  In  Ame- 
rica, the  same  rule  prevails  as  in  Eng- 
land. See  Robinson  v.  The  United  In- 
sMTttnee  Company,  1  Johnson  (U.  S.) 
Rep.  592. 

(o)  See  the  judgment  of  Lord  Truro 
in  The  Scottish  Marine  Insurance  Com- 
pany Y.  Turner,  1  Macqueen's  H.  of  L. 
€.842. 

(p)  See  the  judgment  of  Lord  Ellen- 
borough  in  Case  v.  Davidson,  5  M.  fie  S. 
82. 

(q)  Barclay  v.  Stirling,  5  M.  &  S.  6  ; 
The  Scottish  Marine  Insurance  Company  v. 
Turner,  1  Macqueen's  H.  of  L.  C.  334. 
If  a  ;>ro  ratd  freight  is  actually  due  be- 
fore the  abandonment,  it  belongs  to  the 
shipowner.  Luke  v.  Lyde,  2  Burr.  882 ; 
2  Amould  on  Ins.  1151  (2nd  edit.). 

(r)  Case  v,  Davidton,  5  M.  &  S.  79  ; 
S.  a,  in  error,  2  B.  &  B.  379 ;  see  also 
Thompson  v.  Rowcroft,  4  East,  34  ;  Lea- 
tham  T.  Terry,  3  B.  &  P.  479  ;  MCarthy 
v.  Jbel,  5  East,  388  ;  Ker  v.  Osborne,  9 
East,  378 ;  Sharp  v.  Gladstone,  7  East,  24 ; 
Stewart  v.  The  Greenock  Marine  Insur- 
ance Company,  2  H.  of  L.  C.  159;  Miller 
V.  Wood/all,  8  E.  &  B.  493.  It  has 
been  observed  by  Mr.  Chancellor  Kent 
(3  Kent  Comm.  334,  note  >,  that  the  mar- 
ginal note  to  Case  v.  Davidson  is  incor- 
rect in  stating  that  the  underwriter  was 
held  to  be  entitled  to  the  freight  earned 
subsequently  to  the  abandonment,  since 
it  appears  by  the  report  that  the 
Court  held  that  he  was  entitled  to  the 
whole    freight.      But    the    expression 
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Whare  a  ship  is  abandoned  before  the  voyage  is  completed, 
and  the  cargo  is  transhipped  and  carried  to  its  destination  by 
another  vessel,  the  underwriters  are  not  entitled  to  the  freight 
ecuned  by  the  latter,  for  the  master  in  chartering  her  acts  as 
agent  for  his  owners  and  not  for  the  underwriters  (0* 

Where  the  ship  and  freight  are  separately  insured,  and  the 
ship,  although  abandoned  as  a  total  loss,  earns  freight  which 
passes  to  the  underwriters  on  the  ship,  the  owner  cannot  re- 
cover against  the  underwriters  on  freight ;  for  the  freight,  in  fact, 
has  been  earned,  and  the  right  of  the  underwriters  on  the  ship 
to  claim  it  arises  not  from  a  peril  of  the  sea,  but  from  the 
election  made  by  the  shipowner  to  abandon  the  ship  {u). 

In  cases  of  abandonmait,  the  parties  who  are  entitled  to  the 
ship  or  freight  take  them  charged  with  the  necessary  expenses 
resulting  from  the  loss  (x) ;  but  not  with  incumbrances  or  liens 
which  are  unconnected  with  the  casualty  which  caused  the  loss. 
Nor  are  they  liable  to  third  parties  for  the  carrying  out  of  the 
charter-party  or  contract  under  which  the  ship  is  freighted  (y). 

Upon  a  valid  abandonment  the  master  becomes  the  agent  of 
the  insurer,  and  it  is  his  duty  to  act  with  good  faith,  care,  and 
diligence,  for  the  protection  and  recovery  of  the  property  {z). 
The  assured  are  not,  after  abandonment,  bound  by  the  acts  of 
the  master,  unless  they  subsequently  adopt  them.  In  one  case, 
indeed,  it  was  held  at  Nisi  Prius,  that  the  assured  were  liable 
for  stores  supplied  to  the  vessel  by  the  order  of  their  supercargo 
after  an  abandonment  (a). 

Adjustment.  The  settlement  between  the  assured  and  the  underwriters  of 
the  amount  to  be  paid  when  a  loss  has  occurred,  and  of  the 
proportion  to  be  bornjp  by  each  underwriter,  is  known  by  the 
term  adjustment.  Tire  principles  upon  which  these  payments  are 
calculated  vary  according  to  the  usage  of  different  mercantile 
countries.  In  England,  they  have  been  tolerably  well  deter- 
mined, either  by  positive  decision,  or  by  the  long  acquiescence 
of  merchants  and  underwriters  in  a  particular  practice. 

(0  Hickiey.Rodoconachief^U.&H.  Ellenborough  in  McCarthy  v.  Abel,  5 

455.  East,  393 ;  Phillips  on  Ins.  &  17,  s.  15 ; 

(tt)  Scottish   Marine   Insurance   Com'  2  Amould  on  Ins.  1181  (2nd  edit.). 

pany  v.  Turner ^  1  Macqueen's  H.  of  L.  (z)  See  3  Kent  Coram.  331,  and  dw 

Cases,  334.  argument  in  Cammell  v.  Sewelly  3  H.  ft 

(«)  Sharp  ▼.  Gladstone,  7  East,  24 ;  N.  617. 

Bareiay  v.  Stirling,  5  M.  ft  S.  6.  (a)  MitcheU  y.  GlennU,  1  Stark.  230 ; 

(y)  See   the   observation    of   Lord  and  tee  ante,  p.  63. 
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If  the  policy  be  valued^  and  the  loss  total^  the  whole  sum 
named  in  the  policy  is  payable.  If  the  loss  be  total  of  a  portion 
only  of  the  cargo^  such  a  proportion  only  of  the  sum  named  in  the 
policy  as  the  goods  lost  bear  to  the  whole  cargo  is  payable.  If 
the  loss  be  partial,  the  value  in  the  policy  must  be  taken  as  the 
basis  of  the  adjustment,  and  the  sum  payable  bears  the  same 
proportion  to  the  whole  value  in  the  policy,  as  the  price  of  the 
damaged  goods  bears  to  the  price  of  sound  goods  of  a  similar 
character  at  the  port  of  delivery.  Thus,  if  the  damage  to  the 
goods  be  50  per  cent.,  the  insurer  pays,  not  half  of  the  price  of 
sound  goods  at  the  port  of  delivery,  but  half  the  value  at  which 
the  goods  are  estimated  in  the  policy  (b). 

The  adjustment  in  the  case  of  an  open  policy  proceeds  on 
somewhat  different  principles.  If  the  subject-matter  of  the 
insurance  is  a  ship,  and  the  loss  is  partial,  much  difficulty  would 
arise  in  calculating  the  actual  benefit  derived  by  the  owner  from 
the  substitution  of  new  materials  for  old  in  repairing  the  vessel. 
To  obviate  this,  the  arbitrary  but  convenient  rule  has  generally 
been  adopted  of  making  the  insurer  liable  to  the  amount  of 
two-thirds  only  of  the  cost  of  repair,  deducting,  as  it  is  said, 
one-third  new  for  old(c).  This  is,  however,  a  rule  rather  of 
convenience  and  custom  than  of  law,  and  does  not  apply  in 
all  cases  (cf).  Thus,  it  does  not  apply  to  a  ship  on  her  first 
voyage  (e) ;  nor  are  the  underwriters  entitled  to  make  this  de- 
duction in  setUing  with  the  shipowner  if  the  ship,  through 
their  default  in  refusing  to  pay  for  repairs  which  they  have 
directed;  is  sold  by  the  parties  who  have  advanced  the  money 

{b)  See    Lewi*   ▼.  Rucker,  2  Burr,  rities  cited  post,  p.  372,  note  {g\  which 

1167 ;  O^dsmid  v.  Oitliet,  4  Taunt.  808  ;  show  that  even  were  it  right  to  reject  the 

and  the  Judgment  in  Usher  ▼.  Noble^  12  agreed  value,   the  value  of  the  goodi 

East,  64(5,  and  Forbes  ▼.  Jspinall,  13  at  their  port  of  loading  must  be  taken 

East,  327.    A  practice  has  been  acted  as  the  basis.   As  between  several  under, 

upon  by  Englian  underwriters  in  cases  writers,  however,  who,  standing  in  the 

in  which  the  policy  is  valued,  and  the  place  of  their  insurers,  are  contributing 

loss  an  average  loss,  which  is  called  to  an  average  loss,  it  is  correct  to  take 

"opening  the  policy  ;'*  that  is,  to  disre-  the  value  of  the  goods  at  the  port  of 

gard  the  agreed  value  named  in  the  destination. 

policy,  and  also  to  pay  upon  the  value  (c)  Poingdestre  v.  The  Royal  Exchange 

of  the  goods  at  their  port  of  destination  Assurance  Company,  R.  &  Moo.  378. 
and  not  at  their  port  of  loading.     The  (d)  Ibid, 

first  of  these  rules  is  clearly  wrong,  \e)  Fenwick  v.  Robinson^  3  C.  &  P. 

both  in  principle  and  on  authority.   See  323  ;  Pirie  v.  Steele,  2  M.  &  Rob.  49  ; 

the  cases  cited  above,  and  for  an  ex-  H.  C.  8  C.  &  P.  200.    See  the  latter 

planation  of  how  the  error  probably  case,  also,  as  to  what  is  a  first  voyage 

arosey   1   Amould  on    Ins.   358   (2nd  within  the  meaning  of  this  rule, 
edit) ;  at  to  the  second,  see  the  autho- 
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to  repair  her^  and  is  never  returned  to  the  free  possession  of  the 
owner  (/). 

If  the  insurance  by  open  policy  be  upon  goods,  and  the  loss 
total,  the  assured  is  entitled  to  recover,  not  the  amount  for 
which  the  goods  would  have  sold  at  their  port  of  destination, 
but  the  amount  at  which  they  were  invoiced  at  tlie  loading  port, 
together  with  the  premium  of  insurance  and  commission  (ff). 
It  has  been  doubted  whether  a  payment  made  upon  the  ship- 
ment of  goods  can  be  added  to  their  price,  so  as  to  form  part 
of  their  value  under  an  open  policy.  Such  a  payment  is  not,  it 
has  been  said,  properly  freight,  but  the  price  of  the  privilege 
of  putting  the  goods  on  board  the  ship,  in  order  to  have  the 
opportunity  of  their  being  conveyed  to  the  place  of  her  desti- 
nation (A).  Where  payments  were  made  by  the  agent  of  the 
assured  at  a  foreign  port  where  goods  were  shipped,  for  port 
charges-  and  other  incidental  expenses,  in  accordance  with  the 
terms  of  the  charter-party  under  which  the  assured  had  the  use 
of  the  ship,  it  was  held  that  they  could  not  recover  these  sums 
from  the  underwriters  under  a  policy  on  merchandize,  since  the 
money  was  not  freight,  nor  had  it  any  distinct  relation  to  the 
goods  shipped  (i).  If  the  loss  be  partial  only,  the  amount  pay- 
able is  ascertained  by  taking  the  difference  between  the  selling 
price  at  the  port  of  delivery  of  the  damaged  goods,  and  the 
price  which  they  would  have  fetched  there  if  sound,  and  the 
underwriter  pays  the  same  proportion  of  the  estimated  value  of 
the  goods,  that  is  to  say,  of  their  invoice  price,  adding  to  it 
the  premium  and  commission  (A).  In  this  way  the  loss  is  com- 
puted on  the  gross  proceeds  of  the  goods.  To  calculate  it  ac- 
cording to  their  net  proceeds  would  be  erroneous,  for  the  under- 
writer ought  not  to  bear  any  loss  from  fluctuation  of  markets,  or 
port  duties,  or  charges  after  the  arrival  of  the  goods  at  thdr 
port  of  destination  (/).     Although  the  underwriter  is  not  liable 

(/)  Da  Cosia  Y.  Newnham,  2  T.  R.  Commerce,  Art.  339,  where  it  is  nid, 

407.  "  L'estimation  en  est  faite  suivant  le 

{g)  Usher  V,  Noble,   12  East,  639 ;  prix  courant  au  temps  et  au  lieu  da 

Langhom  v.  Allnutt,  4  Taunt.  511.  The  chargement,  *j  compris  tous  les  droits 

same  rule  has  been  acted  upon  in  Ame-  pay^s  et  les  frais  £iiiu  jusqu'a  bord." 
rica.    See  3  Kent  Comm.  336 ;  Phillips  \h)  Per  Lord  Tenterden  in  Wimter  ▼. 

on  Ins.  c.  16,  s.  3.    And  in  France,  see  Haldimand,  2  B.  &  Ad.  659. 
Emerigon,  vol.  i.  p.  262 ;  "  En  fait  de  (•)  Winter  v.  Haldimand,  2  B.  &  Ad. 

pr£t  d  la  grosse  et  d'assurance  on  ne  64>9. 

fait  point  attention  d  la  yaleur  des  effets  {k)  See  Usher  v.  Noble,  12  East,  639; 

au  temps  de  leur  perte,  mais  seulement  Waldron  ▼.  Cwmhe,  3  Taunt  162  ;  and 

a  ce  qu'ils  valoieut  au  temps  de  leur  Stevens  on  Average,  118,  131. 
chargement."     See  also  the  Code  de  (/)  Johnson  y.  Sheddon,  2  East,  6Sl  t 
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as  for  a  total  loss,  beyond  the  amount  for  which  he  has  subscribed 
the  policy,  it  has  been  held  that  he  may  be  liable  for  money 
expended  in  necessary  repairs  to  the  ship,  or  about  her  defence 
and  recovery  before  the  total  loss,  notwithstanding  it  may  ex- 
ceed his  subscription  (m). 

Freight  is  seldom  insured  by  an  open  policy;  when  it  is,  the 
loss  is  adjusted  according  to  the  custom  at  Lloyd's  by  paying  - 
the  amount  of  the  gross  freight;  and  although  the  assured 
thereby  recovers  more  than  an  indemnity,  the  usage  has  been 
upheld  by  a  Court  of  law  (n). 

It  was  formerly  considered  that  the  assured  could  not  recover 
interest  upon  the  sum  insured  (o),  unless  indeed  he  had  made  a 
demand  of  the  money,  and  informed  the  underwriter  that  interest 
would  be  required  (jp).  But  now  the  jury  may,  in  actions  on 
policies  of  assurance,  give  damages  in  the  nature  of  interest,  over 
and  above  the  sum  recoverable  on  the  policy  (9). 

The  adjustment  on  policies  is  usually  settled  on  behalf  of  the  How  and  by 
assured  by  their  agents  or  brokers.  The  agent  or  broker  who  "  *• 
had  authority  to  subscribe  the  policy  has  also  power  to  adjust 
it  (r) ;  and  where  it  was  shown  that  an  agent  had  been  in  the 
habit  of  underwriting  policies  and  settling  losses,  it  was  held 
that  he  might  refer  the  dispute  respecting  the  adjustment  to 
arbitration  (#).  It  has  been  said  that  if  a  broker  keeps  the 
poUcy  in  his  hands,  it  will  be  presumed  that  he  promised  to 
collect  the  sums  due  from  the  underwriters  upon  the  happening 
of  a  loss(0. 

Where  a  broker  has  received  credit  in  account  with  the 
underwriter  for  a  loss,  he  is  liable  to  his  principal  for  money 
had  and  received;  and  if  the  underwriter's  name  has  been  erased 
fix)m  the  poUcy,  the  broker,  having  deprived  his  principal  of  all 
remedy  against  the  underwriter,  can  dispute  neither  the  under- 

Hwrry  T.  Thg  Royal  Exchange  Jtturance  mode  of   proving  a  loss  by  average, 

Company^  8  B.  &  P.  308 ;   and  nee  per  Drake  v.  Marryatt,  1  B.  &  C.  473. 
BoUer,  J.,  in  Dick  ▼.  JUen,  1  Park  on  (n)  Palmer  v.  Blackburn,  1  Bing.  61. 

Ins.  167.  {o)  Kingston    v.  Atlntosh,   1   Camp. 

(st)  LeCkemhumiv. Pearson, ^T&unt,  518. 
367.    It  appears  that  propexly  these  (p)  Bain  v.  Case,  M.  &  M.  262. 

snms  are  recoverable  as  money  paid  un-  (q)  3  &  4  WilL  4,  c.  42,  s.  29. 

der  the  clause  of  the  policy  which  au-  (r)  Richardson  v.  Anderson,  1  Camp, 

tfionxes  the  assured  to  labour  for  the  45,  note. 

recovery  of  the  property  insured.    Ih.,  («)  Ooodson  v.  Brooke^  4  Camp.  163. 

waiLioUy.Janson,\2Y»9Mt,^bS\SUwart         (t)  See  per  Lord  EUenborough  in 

V.  SteeUt  5  S.  N.  R.  927.    See  as  to  the  Bousjield  v.  Creswell,  2  Camp.  545. 
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writer's  liability  for  the  loss,  nor  his  own  receipt  of  the  sum 
insured  (m).  Where  a  broker  took  a  bill  from  the  underwriter 
for  the  balance  of  account  due  to  the  broker,  including  the 
amount  of  the  loss,  and  the  bill  was  made  payable  at  a  later 
date  than  that  at  which  the  loss  would  have  been  payable  in 
cash,  it  was  held  that  the  assured  might  recover  for  money  had 
and  received  against  the  broker,  although  the  bill  was  dis- 
honoured (x\ 

Whether,  however,  the  underwriter  is  discharged,  as  against 
the  assured,  by  a  settlement  in  account  with  his  broker,  is  a 
question  which  has  been  frequently  discussed.  In  one  of  the 
earliest  cases  on  the  subject,  the  underwriter  credited  the  broker 
with  the  sum  due  on  the  policy,  but,  instead  of  paying  it,  set  it 
off  against  the  account  of  premiums  due  by  the  broker  to  him 
on  other  policies  to  which  the  assured  was  not  a  party.  It  was 
proved  that  it  had  been  the  practice  at  Lloyd's  for  many  years 
thus  to  settle  losses ;  but  the  Court  held  that  the  broker  was 
only  entitled  to  receive  payment  in  money,  and  that  no  usage 
could  sanction  a  course  of  business  which  they  thought  amoudited 
to  a  practice  of  paying  the  debt  of  one  person  vath  the  money 
of  another  (y).  Upon  another  occasion,  the  broker,  after  the 
adjustment,  credited  himself  in  account  with  the  underwriter  for 
the  loss,  and  in  an  account  which  he  transmitted  to  the  assured, 
debited  himself  for  the  same  amount.  The  assured  drew  on  the 
broker  for  the  balance  due  to  him  on  that  account ;  the  broker 
accepted  the  bill,  but  becoming  afterwards  bankrupt,  it  was 
dishonoured.  The  policy  remained  in  the  broker's  hands  on- 
cancelled.  The  Court  held  that  the  underwriter  was  not  dis- 
charged (z). 

In  two  subsequent  cases,  attempts  were  made  to  establish  the 
usage  in  question,  but  the  underwriters  failed  to  make  out  that 
the  assured  knew  of  the  custom,  or  had  assented  to  such  a  mode 
of  settling  (a).     In  one  of  these  cases  the  name  of  the  under- 

(tf)  Andrew  y.RoUnton,  8  Camp.  199.  760;  ScDtt  v.  Irving,  1  B.  &  Ad.  605. 

(x)  Wilkinson  v.  Ciayt  6  Taunt  110  ;  See  Bayl\ffe  v.  Buttenoortk,  1  Ex.  425,  in 

S.  C,  4  Camp.  171.  which  a  question  arose  as  to  the  usage 

(y)  Todd  y.  Reid^  4  B.  &  A.  210;  see  amongst  Liverpool  share  brokers,  and 

the  obseryation  on  this  case  by  Parke,  it  was  doubted  by  Parke,  B.,  and  Rolfe, 

B.,  in  Stewart  v.  Aherdein,  4  M.  &  W.  B.,  whether  a  principal  employing  a 

224.    The  report  is  incorrect  in  stating  broker  to  contract    for   him  was   not 

that  there  was  any  settlement  in  account  bound  by  a  contract  made  in  the  usual 

between  the  broker  and  underwriter.  way,  although  he  was  not  cognizant  of 

(s)  Ruttell  V.  Bangley,  4  B.  &  A.  the  usage.    See  also  Bayley  v.  mikuu, 

395.  7  C.  B.  886,  and  mttropp  v.  Soimmi,  8 

(a)  BartUtt  v.  PentUmd,  10  B.  &  C.  C.  B.  345. 
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writer  had  actaaUy  been  erased  from  the  policy,  but  afi  that  had 
not  been  done  with  the  assent  of  the  assured,  the  Court  held 
that  the  underwriter's  liability  was  not  afiPected  by  it  (&). 

In  all  the  above  cases,  except  one  (e),  the  right  of  the  under- 
writers to  settle  with  the  assured  by  an  allowance  in  account 
with  the  broker  was  daimed  irrespectively  of  the  state  of  ac- 
counts between  the  assured  and  his  broker.     In  the  single 
instance  where  this  was  not  so,  the  £aict  that  the  name  of  the 
underwriter  remained  on  the  policy  had  great  weight  with  the 
Court     In  the  latest  case  on  this  subject  (cf ),  which  appears  to 
have  shaken  the  strict  rule  laid  down  in  the  earlier  cases,  the 
underwriter  pleaded  that  a  settlement  by  allowance  in  account 
between  him  and  the  brokers  had  been  made  according  to  the 
usage,  and  with  the  assent  of  the  assured.    It  appeared  that  the 
loss  had  been  settled  between  the  brokers  and  the  underwriter, 
according  to  the  practice  above  described,  and  that  the  sub- 
scription of  the  underwriter  had  been  struck  out,  and  that  the 
brokers  had  advised  the  assured  that  the  loss  was  about  to  be 
settled,  and  credited  him  with  the  amount  on  account,  and  that 
he  had  drawn  bills  on  them  for  the  amount.    The  usage  at 
Lloyd's  was  proved,  as  weU  as  the  assured's  knowledge  of  it. 
The  Court  held  that  there  was  evidence  to  support  the  substance 
of  the  plea,  and  that  the  underwriter  was  discharged ;  and  they 
said  that  where  a  mercantile  agent  is  employed  toreceive  money  \ 
for_another  in  the  general  course  of  his  business,  and  thetiiown  ) 
general  course  is  for  the  g^ent  to  keep  a  running  account  wiA  ( 
tl^  principal,  and  to  credit  him  with  sums  which  he  may  have  \ 
received  by  credits  in  account  with  the  debtors,  with  whom  he  j 
also  keeps  running  accounts,  and  not  merely  with  monies  j 
actually  received,  the  rule  that  an  agent  has  no  authority  to  pay  { 
a  demand  of  his  own  upon  the  debtor  by  a  set-off  in  account  J 
with  him,  cannot  properly  be  applied;  but  that  it  must  be  under-  j 
stood,  that  wEere^n^account  is  bond  fde  settled  according  to  ^ 
t^t  known  usage,  the  original  debtor  is  discharged,  and  the  \ 
agent  becomes  the  debtor,  according  to  the  meaning  and  inten-   ) 
tion,  and  with  the  authority  of  the  principal  (e). 

If  the  policy  is  under  seal,  and  is  effected  in  the  name  of  the 

(6)  BartUU  v.  Peniland,  ID  B.  &  C.  211. 

760.  (e)  See  the  judgment  ia  Siewart  v. 

(c)  RutteU  ▼.  BaagUy,  4  B.  &  A.  395.  Jberdein^  4  M.  &  W.  228. 

(d)  Stewart  v.  Jberdein,  4  M.  &  W. 
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broker,  it  is  clear  that  the  underwriter  is  discharged  by  setting 
off  his  debt  against  premiums  due  from  the  broker  to  him ;  for 
the  contract  is  in  law  made,  not  with  the  assured,  but  with  the 
broker,  who  alone  can  sue  upon  it  as  trustee  for  the  assured ; 
and  if  there  is  a  defence  against  the  trustee,  there  is  also,  at  law, 
a  defence  against  the  person  for  whom  he  is  suing  (/). 

Effect  o£  An  adjustment  made  and  assented  to  by  the  underwriter  is 

prima  facie  evidence  of  his  liability  on  the  policy  and  of  the 
amount  due  (g).  But  as  it  does  not  alter  the  position  of  the 
parties,  or  form  a  substantive  contract  on  a  new  consideration, 
it  produces  no  further  eflTect  than  shifting  the  onus  of  proof  (A). 
It  may,  therefore,  be  rebutted  by  showing  that  the  adjustment 

i  was  obtained  through  fraud,  or  was  made  under  a  mistake  of 
fectj^reven  of  law  (i),  or  tSrough  an  unfair  suppression  of  any 
material  circumstance^(A).  If,  however,  the  amount  due  upon  a 
loss  has  been  actually  paid,  with  a  full  knowledge  of  the  facts, 
it  cannot  be  recovered  back  upon  the  ground  that  it  was  paid 
under  a  mistake  of  law  (/). 

When  a  policy  is  adjusted  it  is  a  common  practice  for  the 
broker  of  the  underwriter  to  give  to  the  assured  or  his  agent  his 
own  note,  called  a  credit  note,  for  the  amount  of  the  loss,  pay- 
able in  a  month.  This  does  not,  however,  affect  the  liability  of 
the  underwriter,  who,  should  the  broker  become  insolvent  during 
the  month;  must  pay  the  loss  to  the  assured  (m). 

Remedies  on       The  mode  of  enforcing  payment  of  a  loss  is  by  an  action  at 

POLICY.  j^^  ^^  ^^  policy  (n).     This  remedy  may  be  resorted  to,  not- 

witlistanding  an  express  provision  in  the  policy  that  all  disputes 

(/)  Gibson  v.  Winter,  5  B.  &  Ad.  v.  HaU,  4  Taunt.  725. 
96.    There  is  no  right  either  at  law  or  (Ar)  Shepherd  y.  Chewter,  ubi  supra. 

in  equity  to  deduct  a  loss  on  a  policy  (/)  Bilbie  v.  Lumley,2  East,  469.  See 

underwritten  by  a  testator  with  a  broker,  also  Kelly  v.  Solari,  9  M.  d:  W.  54;  Higgs 

from  the  amount  due  from  the  broker  to  v.  Scott^  7  C.  B.  6S. 
the  executors  for  premiums,  Beckwith  (m)  Macfarline  ▼.  Giaunocopulo,  9  H. 

▼.  BulUn,  8  £.  &  B.  683.  &  N.  860. 

(^)  1  Park  on  Ins.  193  ;  and  see  per  (n)  The  action  is  in  assumpsit  if  the 

Lord  Ellenborough  in  Shepherd  v.  Chew-  policy  is  not  under  seal ;  if  it  is,  the 

ter,  1  Camp.  275,  and  Luckie  v.  Bushby,  action  is  in  debt  or  covenant     By  the 

13  C.  B.  864.  Common  Law  Procedure  Act,  1852  (15 

(A)  See  the  note  to  Shepherd  y.  Chew-  8c  16  Vict.  c.  76,  s.  3),  no  form  of  ac 

tert  ubi  supra,  and  Herbert  v.  Champion,  tion  need  be  mentioned  in  the  writ  of 

1  Camp.  134.  summons.    As  to  the  mode  in  which 

(t)  Christian  v.  Coombe,  2  Esp.  489;  the    interest  of  the  assured   may  be 

Sheriff  v.  Potts,  5  Esp.  96  ;  and  see  the  averred  in  the  declaration,  see  Rule  9 

observation  of  Sir  J.  Mansfield,  C.  J.,  of  the  Pleading  Rules  of  Hilary  Term, 

in  Steel  v.  Lacy,  3  Taunt.  286 ;  Reyner  1853. 
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shall  be  referred  to  arbitration  (o).  But  it  has  been  recently 
decided  in  the  House  of  Lords,  that,  although  where  a  right  of 
action  has  accrued,  the  parties  cannot  by  contract  provide  that 
the  Courts  shall  not  have  jurisdiction  to  award  and  enforce 
damages  in  respect  of  it,  yet,  that  there  is  no  objection  to  a  con- 
dition in  a  policy  of  insurance  stipulating  that  if  any  difference 
shall  arise  it  shall  be  referred  to  arbitration  to  settle  the  amount 
payable,  and  that  the  obtaining  the  decision  of  the  arbitrators 
shall  be  a  condition  precedent  to  the  maintaining  an  action ;  for 
this  is  in  fact  only  a  qualified  contract  of  insurance,  and  such  a 
provision  operates  to  prevent  any  cause  of  action  whatever  from 
arising  until  the  amount  to  be  paid  has  been  ascertained  by  the 
arbitrators  (p). 

If  the  policy  is  under  seal,  and  distinctly  shows  on  the  face  of 
it  who  are  the  parties  to  it  (as  between  A.  of  the  one  part,  and 
B.  of  the  other  part),  no  person  not  a  party  to  it  can  sue  on  it, 
although  it  appear  to  have  been  made  for  his  benefit  (9);  if, 
however,  the  policy  is  by  deedpoUy  and  is  effected  with  one  of 
several  owners  who  is  named  in  it,  the  other  parties  really  inte- 
rested in  the  subject-matter  of  the  insurance  may  sue  on  it 
jointly  with  him,  although  they  are  not  named  in  the  deed,  pro- 
vided they  are  sufficiently  designated  in  it,  that  is  to  say,  if  the 
policy  shows  that  there  are  other  parties  interested,  and  the 
covenants  are  made  with  the  "assured"  (r).  If  the  policy  is 
not  under  seal,  the  action  may  be  brought  in  the  name  either  of 
the  principal  or  of  the  agent  who  effected  it  {s).  It  is  hardly 
necessary  to  observe,  that  the  several  underwriters  are  not 
jointly,  but  severally,  liable  on  their  subscriptions. 

Where  two  or  more  actions  are  brought   against  different  Consolidation 
defendants  on  the  same  policy  {t),  or  if  the  same  question  is  "^®* 
involved  in  several  actions  on  different  poUcies(K),  the  Court 

(0)  Kill  Y.HoUister,  1  Wils.  129.  See  tice  for  policies  by  deed  poll  to  be  ef- 

alto  Thompson  y.  Chamock,  8  T.  R.  139;  fected  by  agents  or  brokers,  "  for  and  in 

Harris  y.Retfnolds,  7  Q.  B.  71  ;  Scott  v.  the  names  of  all  persons  to  whom  the 

Jpenff  8  Ex.  487 ;  Horton  v.  Sayer,  4  H.  same  doth  appertain,"  &c.    There  ap- 

&  N.  643.  pears  to  be  no  doubt  that  on  such  po- 

(p)  Scott  V.  Avery^  5  H.  of  L.  Cases,  licies  the  principals  may  sue  the  under- 

811 ;   S.  C,  Cam.  Scacc.  8   Ex.  497.  writers. 

See  also  Com.  Law  Proc.  Act,  1854,  s.  1 1.  (s)  1  Chit  Plead.  8 ;  ante^  p.  222. 

(q)  2  Inst.  673  ;  and  see  ante,  p.  223.  (t)  HoUingsworth  y.  Brodrick,  4  A.  & 

Policies  are  rarely  by  deed  inter  partes,  E.  646 ;  Arch.  Pract.  (1856),  1275. 

(r)  The  Sunderland  Marine  Insurance  (u)  McGregor  v.  Horsfall,  3  M.  &  W. 

Company  y.  Kearney ,  16  Q.  B.  925.    See  320  ;  Ohrly  y.  Dunbar^  5  A.  &  E.  824 ; 

also  Green  ▼.  Home,  1  Salk.  197 ;  and  1  see  also  Sharp  v.  Lethbridge,  4:M»  &  Gr. 

Chit  Plead.  4.    It  is  a  common  prac-  37; 
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willy  on  the  application  of  the  defendants  at  any  time  after 
appearance,  grant  a  consolidation  rule  staying  the  proceedings 
in  all  the  actions  but  one,  upon  the  defendants  undertaking  to 
be  bound  in  the  others  by  the  result  of  that  one.  This  rule  is 
considered  as  a  favour  to  the  defendants ;  the  Courts  have  not, 
therefore,  usually  granted  it  except  with  the  consent  of  the 
plaintiflF(y).  The  defendant  is  bound,  under  the  terms  of  the 
ordinary  rule,  by  the  verdict  in  the  first  action,  if  it  is  satis- 
factory to  the  judge.  But  the  Court  will  not,  without  consent, 
bind  the  plaintiff  by  the  result  of  the  first  action  {z) ;  nor  will 
he,  after  the  ordinary  rule,  be  restrained  fi*om  bringing  a  second 
action,  although  he  has  not  paid  the  costs  of  the  first  (a). 

A  claim  against  the  assured  for  premiums  due  firom  them, 
cannot  be  set  off  in  an  action  on  the  policy  for  a  partial  loss, 
even  if  it  have  been  adjusted ;  for  in  either  case  the  action  is 
only  for  unliquidated  damages  (b). 

Eflfcctofpro-         Policies  underwritten  by  joint  stock  co-partnerships  and  by 

of  Company"  *  Corporations,  often  contain  stipulations  that  the  funds  of  the 

shall  be  alone  body  shall  alone  be  subject  to  make  good  the  loss,  and  that  no 

members  shall  shareholder  shall  be  liable  to  be  charged  by  reason  of  the  policy, 

be  liable  only  bevond  the  amount  of  his  shares  in  the  public  stock. 

to  extent  of  :;  .  i  i  • 

their  shares.  Where  an  action  was  brought  agamst  a  corporation  on  a 

policy  which  contained  a  provision  to  this  effect,  and  also  a 
covenant  that  the  fimds  should  be  liable  and  should  be  applied 
to  make  good  the  loss,  it  was  held  that  this  amounted  to  an 
absolute  covenant  by  the  corporation  to  pay  the  sum  insured  if 
a  loss  was  incurred,  and  that  it  was  not  necessary  to  aver  in 
the  declaration  that  the  funds  were  su£Scient  to  meet  the  de- 
mand (c).  It  is  very  doubtful  whether  the  deficiency  of  funds, 
if  pleaded,  is  any  defence  in  such  a  case  to  an  action  against  a 
corporate  body.  The  indication  of  the  source  out  of  which  the 
claim  is  to  be  paid,  seems  rather  to  impose  a  duty  on  the  in- 

(y)  Doyle  y.  Anderson,  1  A.  &  E.  635  ;  864.      See  also  Beckwith  v.  BuUen,  8 

McGregor   v.  Horsfalh  3  M.  &  W.  320.  8  E.  &  B.  683. 

In  Hollingsworth  v.  Brodrick,^  A.  &  E.  (c)  The  Sunderland  Marine  Tnturamee 

646,  the  Court  granted  the  rule,  although  Company  y,  Kearney ^  16  Q.  B.  925,    It 

the  plaintiff  objected,  but  it  was  after-  is  to  be  observed,  that  this  was  not  the 

war^  drawn  up  by  consent.  case  of  a  company  completely  registered 

(z)  Doyle  v.  Anderson,  ubi  supra,  under  the  7  &  8  Vict,  c  110,  but  of  a 

(a)  Doyle  v.  Douglas,  4   B.  &  Ad.  corporate  body  the  individual  members 

544.  of  which  could  not  be  charged  person- 

(6)  Castelli  v.  Boddington,  1  E.  £^  B.  ally,   the  corporate  fiind  alone  being 

66,  879;  Luckh  v.  Bushby,  13  C.  B.  liable. 
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surers  to  raise  the  fund,  than  to  make  its  existence  a  condition 
precedent  to  their  liability  (rf).  Where  such  a  policy  was 
granted  by  a  joint  stock  company  not  registered,  and  the  action 
was  brought  against  the  subscribing  directoi^s,  it  was  held,  on  a 
declaration  which  averred  the  sufficiency  of  the  funds  (an  aver- 
ment which  appears  to  have  been  necessary),  that  the  defendants 
were  personally  and  jointly  liable  (e).  If  the  members  of  such 
a  co-partnership  who  sign  the  policy  have  power  to  bind  their 
co-partners,  it  is  not  necessary  to  sue  the  members  who  signed; 
the  other  shareholders  may  be  sued,  and  are  liable  to  the  extent 
of  their  shares  (/).  It  was  held,  indeed,  where  a  judgment  was 
recovered  against  a  company  completely  registered  under  the 
7  &  8  Vict.  c.  110,  upon  a  policy  containing  a  stipulation  that 
the  proprietors  should  not  be  liable  beyond  the  amount  of 
their  shares,  but  that  the  company's  capital  stock  alone  should 
be  liable,  that  the  plaintiff  was  not  entitled  to  issue  execution 
against  an  individual  shareholder  who  had  not  signed  the 
policy  ig). 

Where  such  a  policy  was  granted  by  a  joint  stock  company, 
which  was  not  registered  under  the  Joint  Stock  Companies' 
Act,  it  was  held,  that,  although  the  funds  of  the  company  were 
sufficient  to  pay  the  amount  of  the  loss,  shareholders  who  had 
not  signed  the  policy  were  not  liable  to  be  sued  jointly  on  it. 
It  would  seem,  however,  that  if  the  directors  who  sign  the  policy 
have  authority  to  do  so,  the  shareholders  who  do  not  sign  are 
liable  to  be  sued  severally,  each  to  the  amount  of  his  unpaid  up 
capital  in  the  company;  and  that  the  liability  of  the  directors,  and 
in  particular  of  those  who  sign  the  policy,  may  be  more  exten- 
sive, since  they  have  the  funds  of  the  company  in  their  hands, 
and   therefore  they  may  be  considered  to  promise  jointly  to 

(J)  Tk*  Sunderland  Marine  Insurance  liability  is  to  the  extent  of  their  unpaid 

Company  ▼.  Kearney^  16  Q.  B.  925  ;  PiU  up  $hare9.     See  the  allegations  in  the 

hrow  ▼.  PUbrowi's  Mmotpheric  Railway  declaration  in  this  case,  and  Halleti  v. 

Coutpany,  5  C.  B.  440.  Dowdall,  ubi  supra. 

{e)  Dawson  v.   Wrench^   3  Ex.   359.  (g)  Halkett  v.  The  Merchant  Traders* 

The  question  arose  in  this  case  on  de-  Ship  Loan  and  Insurance  Jssocialionf  8 

murrer,  and  the  declaration  alleged  in  Q.   B.  960 ;   Hassell   v.    The  Merchant 

substance  that  the  defendants  contracted  Traders*  Ship  Loan  and  Insurance  As- 

jointly.     Unless,  however,  a  distinction  sociationf  4  Ex.  525.     It  is  difficult  to 

can  be  supported  between  the  liability  reconcile  these  cases  with  the  rule  laid 

of  the  directors  who  actually  sign  the  down  in  Dawson  v.  Wrench,  and  HalUtt 

policy,  and   that  of  the  other  share-  v.  Dowdall,  ^hi  supra,  unless  a  distinction 

holders,  it  would  appear  that  the  con-  can  be  made  as  to  the  meaning  of  these 

tract  was  not,  tn /act,  joint.    See  Hallett  con.tract8   when    entered    into    by  re- 

▼.  Dowdtdl,  18  Q.  B.  2.  gistered  and  unregistered  joint  stock 

(/)  lUtd  V.  Allan,  4  Ex.  326.    The  companies. 
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apply  them  towards  the  payment  of  the  losses.  It  is,  however, 
difficult  to  see  how  the  contract  of  the  directors,  or  of  those  who 
sign  the  policy,  can  be  diflFerent  from  that  of  the  other  share- 
holders, if  the  policy  has  been  issued  under  the  authority  of  all 
the  shareholders  (A). 


Return  op 

PREMIUM. 

Where  risk 
never  com- 
mences, or  is 
apportionable. 


As  the  premium  is  the  consideration  paid  to  the  underwriter 
for  assuring  a  risk,  where  that  risk  is  not  incurred  it  must  be 
retumedj^  Thus,  if  the  policy  be  on  goods,  and  none  are 
shipped,  the  premium  must  be  returned,  for  the  risk  never  com- 
menced (i).  So,  if  a  ship  be  insured  for  a  particular  voyage, 
and  she  sails  on  that  voyage  in  an  unseaworthy  state,  but  with- 
out fraud  on  the  part  of  the  assured  (k),  or  if  a  policy  be  effected 
on  an  enemy's  goods  before  the  commencement  of  hostilities  is 
known  (/),  or  if  at  the  time  of  insuring  a  ship  on  her  voyage  she 
has  arrived,  and  the  underwriter  knows  it(m),  in  all  these 
cases,  as  the  policy  never  attaches,  and  no  risk  is  incurred,  the 
premium  must  be  returned.  So  where,  before  the  risk  com- 
mences, there  is  a  breach  of  warranty  by  the  assured  which 
prevents  the  liability  of  the  underwriters  from  attaching,  as 
where  the  ship  is  warranted  to  sail  with  convoy,  and  does 
not(w),  or  the  policy  is  avoided  by  a  misrepresentation  made 
by  the  assured  without  fraud,  and  the  risk  never  attaches,  the 
premium  is  returnable  (o). 

Although  the  premium  paid  be  entire,  the  assured  will  still 
be  entitled  to  receive  back  a  portion  of  it,  if  the  risk  for  which 


(h)  Halleti  v.  Dowdall,  18  Q.  B.  2. 
There  was  in  this  case  considerable  dif- 
ference of  opinion  among  the  Judges  as 
to  the  construction  and  effect  of  the 
contract.  As  far  as  the  decisions  have 
gone  in  cases  of  this  description,  the 
Courts  appear  to  have  decided,  ( 1 ),  that 
in  contracts  by  corporations  these  re- 
stricting clauses  have  no  effect  ;/2), 
that  in  contracts  by  joint  stock  com- 
panies not  registered  they  limit  the  con- 
tract,  so  that  shareholders  who  have  not 
executed  the  policy  cannot  be  sued 
jointly  on  it;  and  (3),  that  where  they 
occur  in  contracts  by  joint  stock  com- 
panies completely  registered,  they  limit 
the  execution,  by  depriving  the  assured 
of  the  rights  of  issuing  execution  against 
individual  shareholders,  which  he  other- 
wise would  have  had  under  the  7  &  8 
Vict.  c.  110.  The  difficulties  which 
have  arisen  in  these  cases  appear  to  have 
resulted  from  an  attempt  to  create  a 


partnership  contract  with  a  limited  and 
varying  liability  in  the  different  mem- 
bers. 

(i)  Martin  v.  Sitwell,  Show.  156. 

(k)  Penson  v.  Lee,  2  B.  &  P.  830 ;  and 
see  the  judgment  of  Buller,  J.,  in  Lowry 
V.  Bourdieu,  2  Doug.  471. 

(/)  Oom  V.  Bruce,  12  East,  225. 

(m)  Seethe  judgment  of  Lord  Mani- 
ffeld  in  Carter  v.  Boehm,  3  Burr.  1909. 
This  amounts  to  a  fraud  on  the  part  of 
the  underwriter.  It  has  been  doubted 
whether,  if  both  parties  are  ignorant  of 
the  ship's  arrival,  and  the  policy  is 
**  lost  or  not  lost,*'  the  premium  could 
be  recovered.    See  2  Park  on  Ins.  562. 

(n)  Stevenson  v.  Snow,  3  Butt.  1237; 
Long  V.  Allan,  4  Doug.  276.  See  also  the 
judgment  of  Lawrence,  J.,  in  Ckriitie  v. 
Secretan,  8  T.  R.  198 ;  Colby  y.  Hunter, 
Moo.  &  M.  81. 

(o)  Feite  v.  Parkinson,  4  Taunt.  640 ; 
Anderson  v.  Thornton,  8  Ex.  425. 
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it  is  paid  can  be  apportioned.  Thus,  where  a  ship  insured  from 
London  to  Halifax^  to  depart  with  convoy  from  Portsmouth, 
was  unable  to  proceed  beyond  the  latter  place,  as  when  she 
reached  it  the  convoy  had  sailed,  and  an  usage  was  proved  to 
return  part  of  the  premium  in  such  a  case,  the  Court  held  that 
the  premium  might  be  divided  into  two  distinct  parts,  relatively, 
as  it  were,  to  two  voyages,  and  that  that  proportion  of  it  which 
covered  the  risk  not  run,  ought  to  be  returned  (p).  If,  however, 
the  risk  is  entire,  and  has  once  commenced,  there  can  be  no 
apportionment  or  return  of  the  premium;  although  it  be  esti- 
mated, and  the  risk  depend  upon,  the  nature  and  length  of  the 
voyage  (y).  Thus,  where  a  ship  was  insured  "  at  and  from  Lon- 
don to  any  port  or  ports  for  twelve  months,  at  £9  per  cent., 
warranted  free  from  capture,"  and  the  ship  was  taken  within 
two  months  from  her  sailing,  the  Court  held  that  the  assured 
were  not  entitled  to  a  return  of  any  part  of  the  premium  (r). 
So,  if  the  insurance  is  ''at  and  from"  a  port,  and  the  ship  is 
seaworthy  for  lying  in  harbour,  but  when  she  sails  on  the  voyage 
is  unseaworthy/or  the  voyage,  the  assured  is  not  entitled  to  a 
return  of  the  premium,  for  the  risk  has  attached  (s).  For  the 
same  reason  the  premium  is  not  returnable  where  a  deviation 
takes  place  after  the  commencement  of  the  voyage  (0,  even 
where  the  insurance  is  on  freight  as  well  as  ship,  and  the  devia- 
tion occurs  before  the  goods  are  taken  on  board  (u). 

Where  the  assured  has  no  interest  in  the  property  insured.  Where  there  ia 
and  effects  the  insurance  without  fraud,  the  premium  is  return-  ghort^fntere^t 
able,  for  the  underwriters  could  not  have  been  called  upon  to 
pay  in  case  a  loss  had  happened.  Thus,  where  captors  acting 
bond  fide  insured  a  prize  in  which,  as  it  afterwards  appeared, 
the  Crown  alone  was  interested,  it  was  held  that  the  premium 
must  be  returned  (x).  Where,  however,  the  risk  has  been  run, 
and  the  ship  has  arrived  in  safety,  the  premium  cannot  be 
recovered  back  by  reason  of  a  mere  defect  in  the  title  of  the 

(p)  Stevenson  v.  Snow,  8  Burr.  1237.  reckoned  at  so  much  per  month,  hut 

See  alio  Meyer  v.  Gregson,  2  Park  on  that  circumstance  was  held  to  make  no 

Ins.  588  ;  Rothwell  v.  Cooket  1  B.  &  P.  difference.    See  also  Bermon  y.  Wood^ 

172.  hridget  2  Doug.  781. 

(q)  See  the  judgment  of  Lord  Mans-  («)  Atmen  y.  Woodman,  8  Taunt.  299. 

field  in  Tyrie  v.  Fletcher,  2  Cowp.  668,  See  also  Motes  v.  Pratt,  4  Camp.  297. 
and  Boehm  ▼.  BeU,  8  T.  R.  154.  (/)  Tait  ▼.  Levi,  14  East,  481. 

(r)  Tyriey.Fleicher,2Co9m,666,  See  (i»)  Moses  v.  Pratt,  ubi  supra.    The 

also  Loraine  v.  Thomlinson,  2  Doug.  585.  policy  was  a  valued  one. 
In  the  latter  case  the   premium  was  (x)  Routh  y.  Thompson,  11  Eaat,  428. 
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assured.  Thus  where,  on  an  insurance  of  a  ship  and  freight^ 
the  vessel,  after  her  safe  return  and  the  earning  of  the  frdght, 
was  seized  under  an  Admiralty  warrant  issued  at  the  suit  of  a 
person  who  claimed  her  and  the  freight,  as  the  registered  owner 
in  this  country,  it  was  held  that  no  return  of  the  premium  could 
be  claimed  (y). 

It  follows,  from  an  application  of  the  same  principle,  that  in 
cases  of  short  interesty  or  of  over  insurance  or  double  insurance^ 
the  underwriters  are  bound,  to  the  extent  of  the  over  insurance, 
to  return  the  premium ;  for  no  risk  is  incurred  by  them  beyond 
the  value  of  the  property  which  is  actually  hazarded.  Thus, 
where  part  only  of  the  goods  insured  is  shipped,  the  interest  is 
said  to  be  short,  and  a  proportionate  part  of  the  premium  is 
returnable  (z).  So,  if  profits  on  a  certain  amount  of  goods  are 
insured,  and  only  a  part  of  them  is  shipped,  a  proportionate 
part  of  the  premium  must  be  restored  for  short  profits  (a). 

Five  policies  of  insurance  were  effected  on  the  12th  of  April 
on  a  cargo  of  cotton  then  at  sea,  and  on  the  13th  six  policies  more 
were  bond  fide  effected  at  a  lower  premium.  The  amount  in- 
sured by  the  two  sets  of  policies  together  exceeded  the  value  of 
the  cotton,  but  the  amount  of  the  first  five  did  not.  It  was 
held,  that  the  assured  were  entitled  to  a  return  of  the  premium 
to  the  extent  of  the  over  insurance,  but  that  it  must  be  made 
rateably  on  the  policies  effected  on  the  13th,  and  on  these  only, 
since  the  underwriters  of  those  effected  on  the  12th  had  in- 
curred, although  only  for  a  short  time,  a  risk  to  the  extent  of 
the  whole  amount  insured  by  them  (J). 

Where  the  insurance,  however,  is  by  a  valued  policy,  the 
underwriters  are  not  bound,  if  the  goods  intended  to  be  covered 
by  the  policy  are  shipped,  to  return  any  part  of  the  premium  on 
the  ground  that  the  specified  value  exceeds  the  real  value  of  the 
cargo  (c). 

In  cases  of  double  insurance  (rf),  a  rateable  return  of  the  pre- 
mium must  be  made  (e). 

Where  there  is      The  premium  is  not  returnable,  even  although  the  risk  never 

fraud  or  ille- 

e^'^^^^y*  (y)  AfCuUoch  v.  The  Royal  Exchange  P.  C.  450 ;  2  Amould  od  Idb.  1225  (2nd 

Assurance  Company,  S  Camp.  406.  edit). 

(s)  Stevens  on  Average,  203.  (d)  See  ante,  p.  302. 

{a)  Eyre  v.  Glovery  16  East,  218.  {e)  Stevens  on  Avenge,  204;  2  Ar- 

lb)  Fish  v.  Masterman,  8  M.  &  W.  nould  on  Ins.  1226  (2nd  edit).  See  also 

166.  Morgan  v.  StockdaU,  4  Ex.  615. 
(c)  Maenair    v.   Coulter ,  4  Brown's 
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commences^  where  the  assured  is  guilty  of  fraud ;  as  where,  at 
the  time  of  efiecting  the  insurance,  he  knows,  or  the  agent 
whom  he  employs  to  effect  it  knows,  that  the  property  insured 
16  lost(y*).  If,  however,  the  underwriter  is  guilty  of  fraud,  as 
if,  for  instance,  he  knows  when  he  underwrites  the  policy  that 
the  ship  has  performed  safely  the  voyage  insured,  he  is  bound 
to  return  the  premium' (^). 

When  the  contract  of  insurance  is  illegal,  and  the  voyage  has 
been  performed,  there  is  no  return  of  the  premium ;  for  in  these 
cases  the  rule  applies  in  pari  delicto  melior  est  conditio  possi- 
dentis (h\  Mere  ignorance  of  the  law  will  not  prevent  the 
operation  of  this  rule  (i) ;  but  it  is  otherwise  if  the  facts  which 
constitute  the  illegality  are  not  known  to  the  parties  at  the  time 
when  the  premium  is  paid,  so  that  they  contemplate  a  legal,  not 
an  illegal,  voyage  (A). 

Where  the  risk  has  not  commenced,  and  the  contract  is 
still  open,  so  that  the  assured,  by  withdrawing  from  it,  may 
restore  the  underwriter  to  his  originial  position,  the  premium 
may,  it  seems,  be  recovered  back,  even  although  the  contract 
is  illegal  (/).  It  appears  clear,  however,  that  to  enable  the 
assured  to  recover  the  premium  in  this  case,  he  must  give  notice 
to  the  underwriter  before  bringing  the  action  of  his  intention  to 
abandon  the  policy,  and  withdraw  formally  from  the  illegal  con- 
tract whilst  a  hcus  penitentice  remains  (m). 

In  most  of  the  cases  noticed  above,  the  policies  were  silent  where  there  is 
as  to  the  return  of  premium ;  it  not  unfrequently  occurs,  how-  express  stipu- 
ever,  that  the  parties  expressly  stipulate  that  the  premium  shall 
be  returned  if  a  particular  event  happens ;  in  these  cases  the 

(/)  Tyler  ▼.  Hornet  1  Park  on  Ins.  (/)  See  the  judginent  of  Buller,  J., 

329 ;  Chapman  ▼.  Fraser,  ib.    See  also  in  Lowry  y.  Bourdieu,  ubi  supra ;  Tap- 

Wilton  V.  Duckety  3  Burr.  1361.  penden  v.  Randall,  2  B.  &  P.  467. 

ig)  See  the  judgment  of  Lord  Mans-  (m)  Paly  art  v.  Leckie,  6  M.  &  S.  290. 

field  in  Carter  v.  Boehm,  3  Burr.  1909.  The  decisions  as  to  the  right  to  recover 

(A)  See  Lowry  v.  BourdieUf  2  Doug.  the   deposit  on  illegal  wagers  will  be 

468 ;  2  Park  on  Ins.  569,  675  ;  Andree  found  to  illustrate  the  principles  men- 

▼.  FUtcher,  3  T.  R.  266  ;  Cowie  v.  Bar-  tioned  above.     See  Aubert  v.  Walshy  8 

fter,  4  M.  &  S.  16  ;  WiUon  v.  The  Royal  Taunt  277  ;  Lancassade  v.    White,  7 

Exchange  Aiturance  Company,  2  Camp.  T.  R.  535,  a  case  which  must  be  con- 

626  ;  Vandyck  ▼.  Hewitt,  1  East,  96,  and  sidered  to  be  overruled  by  the  later  au- 

the  cases  cited  below.  thorities,   (see   Howson  v.  Hancock,  8 

(t)  Morckv.  Abel,  3  B.&  P.  35 ;  and  T.  R.  575;  Aubert  v.  Walsh,  and  the 

the  judgment  of  Buller,  J.,  in  Lowry  v.  judgment  of  Bayley,  J.,  in  Hastelow  v. 

Bourdieu,  2  Doug.  471.  Jackson,  8  B.  &  C.  225) ;  Gatly  v.  Field, 

(k)  Oom  Y.Bruce,  12  East,  225  ;  Hen-  9  Q.  B.  431,  and  Vamey  v.  Hickman,  5 

tig  ▼.  Stantforth,  5  M.  &  S.  122.  C.  B.  271. 
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right  of  the  assured  to  a  return  of  the  premium  depends  upon 
the  terms  of  the  particular  contract  («).  In  other  cases^  where 
the  policy  has  contained  no  such  stipulation,  but  an  established 
usage  on  the  subject  has  been  proved,  the  assured  have  been 
held  entitled  to  recover  back  the  premium  in  accordance  with 
ii{o). 


(n)  Where  the  premium  was  to  be 
returned  if  the  ship  was  **  sold  or  laid 
up,"  it  was  held  that  there  must  be 
such  a  permanent  laying  up  as  put  an 
end  to  the  policy.  Hunter  v.  Wright,  10 
E,  &  C.  714.  See  as  to  the  effect  of  a 
stipulation  that  the  premium  is  to  be 
returned  if  the  ship  sails  with  convoy, 
Audley  v.  D^ff,  2  B.  &  B.  HI ;  Simond 
V.  Boydell,  1  Doug.  268.  In  the  latter 
case  the  policy  was  on  goods,  and  the 
premium  was  returnable  if  the  ship 
**  sails  with  convoy  and  arrives ;"  it  was 
held  that  the  ship  was  bound  to  sail 
with  convoy,  but  not  to  arrive  with  con- 
voy ;  and  that  it  was  sufficient  that  the 
goods  arrived,  although  they  did  not 
arrive  safely,  there  being  no  warranty 
as  to  their  condition.  "  Arrived  " 
means  at  the  ultimate  port  of  destina- 


tion.  Kellner  v.  Le  Meturier,  4  East, 
896 ;  see  also  Dalgleish  v.  Brooke,  IS 
East,  295 ;  Leevin  v.  Cormac,  4  Taunt. 
483.  If  the  ship  arrives,  the  premium 
must  be  returned,  although  she  has 
been  captured  and  re-captured,  and  the 
assured  have  been  obliged  to  pay  sal- 
vage.  Aguilar  v.  Rodger*,  7  T.  R.  421. 
Where  the  insurance  is  on  goods,  and 
the  plaintiff  recovers  for  a  total  loss,  he 
cannot  also  recover  for  a  return  of  pre- 
mium for  convoy,  for  the  premium  b 
added  to  the  invoice  price  of  the  goods 
in  calculating  the  total  loss.  Langkorm 
V.  ^//nii//,  4  Taunt.  511. 

(o)  Long  V.  Allan,  4  Doug.  276 ;  Sit- 
venson  v.  Snow,  8  Burr.  1237.  See  also 
Bainet  v.  Woo^fall,  28  L.  J.,  C.  P.  388, 
which  was  the  case  of  a  fire  policy  on  a 
ship. 


Digitized  by 


Google 


(    385    ) 


CHAPTER  VIII. 


HYPOTHECATION. 


PAGE 

Htpothboation 886 

By  and  to  whom  Bottomry 

Bond*  may  be  given .  .  .  886 
When  Master  may  hypothec 

cote    Shipy     CargOf    and 

Freight 387 

Indemnity  to  Owner  of  Cargo 

on  Hypothecation  .  .  .  889 
How  Master  must  hypothec 

cate 300 

Interest  that  may  he  reserved  392 


PAOB 

Bond  given  under  Duress .    .  392 
Effect  of  the  Contract      .    .  892 

Remedies  on  the  Contract  892 
Jurisdiction  of  Court  of  Ad' 

miralty 393 

Of  Court  of  Chancery     .    .  394 

Sale 395 

When  Master  may  sell  Ship  ,  396 
When  Master  may  sell  Cargo  396 
Indemnify  to  Oumer  of  Cargo 
on  Sale 397 


Hypothecation  is  a  contract  of  pledge,  whereby,  in  considera-  Hypothbca- 
tion  of  money  advanced  for  the  necessities  of  the  ship,  the  vessel,  ^^^^' 
freight,  or  cargo  is  made  liable  for  its  repayment,  provided  the 
ship  arrives  in  safety. 

It  is  usually  eflfected  by  a  deed  called  a  bottomry  bond  (a), 
by  which  the  master  binds  himself  in  a  penalty  to  repay  the 
sum  borrowed,  and  also  professes  to  assign  the  ship  and  freight, 
or  cargo,  as  the  case  may  be ;  with  a  condition  that  the  bond 
shall  be  void  if  the  money  secured  be  repaid  within  a  certain 
time  after  the  safe  arrival  of  the  ship  at  her  port  of  destina- 
tion (J).  When  the  cargo  alone  was  hypothecated,  the  instru- 
ment used  to  be  called  a  respondentia  bond ;  but  that  term  is 
now  rarely  used ;  the  expression  bottomry  bond  being  now 
generally  employed  whether  the  vessel  or  her  cargo  be  the 
security  (c).    This  species  of  contract  was  unknown  to  the  com- 


(a)  It  is  so  called  because  the  keel 
or  bottom  of  the  ship,  part  pro  toiOt  is 
pledged.  See  Scarborough  v.  Lyrus, 
Latch.  252  ;  Noy,  95 ;  and  The  Atlas,  2 
Hagg.  53. 

(6)  Sometimes  the  hypothecation  is 
effected  by  a  deed  poll,  not  in  the  form 
of  a  bond,  which  is  caUed  a  bottomry 
bill. 

(c)  Sec  2  Park  on  Ins.  615.  The  term 
bottomry  bond  is  commonly  made  use 
of  whether  the  instrument  in  question 
pledges  the  ship,  or  cargo,  or  both  of 
them.  It  is  used,  therefore,  throughout 
this  Chapter  in  this  general  sense. 
Hjrpothecation  af  the  cargo  only  is  now 


of  rare  occurrence.  See  the  judgments 
in  The  Atlas,  2  Hagg.  58,  and  in  The 
Cognac,  ib.  386  ;  and  Edward's  Treatise 
on  the  High  Court  of  Admiralty,  91. 
By  the  French  law,  money  may  be  ad- 
vanced at  maritime  interest  either  on 
the  body,  tackle,  apparel,  ordnance, 
munition,  or  stores  of  the  ship,  «r  on 
the  cargo,  or  on  all  of  these.  See  the 
Code  de  Comra.  Art.  815.  Where  the 
money  is  advanced  on  goods,  the  bor* 
rower  is  not  discharged  by  the  loss  of 
the  ship  and  cargo,  unless  he  proves 
that  he  had  goods  on  board  to  the  ex. 
tent  of  the  money  borrowed,  lb.  Art, 
329. 

C  C 
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men  law  of  this  country,  since  by  it  no  pledge  of  a  chattel  was 
valid,  unless  the  article  pledged  was  Actually  transferred  to  the 
possession  of  the  pawnee  (rf).  The  right  to  hypothecate  was, 
however,  recognized  by  the  civil  law,  and  has  been  long  adopted 
in  the  maritime  law  of  E^land  (e). 


Byandtowhom      The  Owner  is,  as  is  obvious,  entitled  to  hypothecate  his  ship ; 

^^^^gi^en!"  ^d  ^^  ^^y  ^^  s^  without  the  concurrence  of  the  master  (/). 
The  master,  also,  may,  under  certain  circumstances  which  will 
be  stated  shortly  (g),  hypothecate  the  vessel,  ifreight,  or  cargo. 
For  this  purpose  it  is  not  necessary  that  he  should  be  the  rois- 
tered master  (A) ;  he  possesses  this  power  if  he  is  the  ostensible 
and  acting  master  (i).  Nor  is  it  indispensable  that  the  master 
should  have  been  appointed  by  the  owners ;  the  Court  of  Ad- 
miralty has  supported  bonds  effected  by  masters  who  have,  in 
cases  of  necessity,  been  substituted  by  an  agent  of  the  owner  (i), 
or  by  the  consignee  of  the  cargo  (Z),  or  even  by  the  British 
consul  at  a  foreign  port  (m). 

In  the  absence  of  fraud  or  collusion  a  bottomry  bond  may  be 
executed  to  the  person  by  whom  the  master  was  appointed  (n), 
or  to  the  consignee  of  the  cargo  (o),  or  even,  under  strong  cir- 
cumstances of  necessity,  to  the  agent  of  the  shipowner  (p). 


(d)  BridgemanU  Case,  Hob.  11 ;  Cor- 
Mtt  ▼.  Husley,  Comb.  135  ;  Ryal  v.  Rolle, 
1  Atk.  175;  Reeves  v.  Capper,  5  Bing., 
N.  C.  186. 

(e)  Justin  v.  Ballam,  1  Salk.  S4.  See 
also  the  judgments  of  Lord  Hardwicke 
in  Burton  v.  Snee,  1  Yes.  sen.  155,  and 
of  Lord  Stowell  in  The  Gratitudme,  3 
Rob.  256,  and  in  The  Hero,  2  Dods.  140. 
By  the  7  Geo.  1,  stat.  1,  c.  21,  s.  2,  con- 
tracts made  by  English  subjects  upon 
loans  by  way  of  bottomry  on  ships  in 
the  service  of  foreigners  designed  to 
trade  within  the  limits  of  the  East  India 
Company's  charter,  were  made  void. 
By  the  19  Geo.  2,  c.  37,  s.  5,  loans  on  bot- 
tomry upon  ships  belonging  to  English 
subjects  bound  to  or  from  the  East 
Indies,  were  required  to  be  made  only 
on  the  ship  or  cargo,  and  to  be  so  ex- 
pressed in  the  botid. 

(/)  The  Duke  of  Bedford,  2  Hagg. 
294.  See  also  The  Draco,  2  Sumner 
(American)  Rep.  157;  The  Mary,  1 
Paine  (American)  Rep.  671,  in  which 
it  was  held  that  the  ri^ht  of  the  owner 
to  hypothecate  is  not  limited,  as  that  of 
the  master  \b,  to  cases  of  necessity.  A 
matter,  who  ii  also  part  owner,  has  not 


on  that  account  any  greater  power  to 
bind  his  part  owners.  The  Orelia,  $ 
Hagg.  75. 

(g)  PM^p.387. 

(A)  Seethe  judgment  of  Sir  J.  NichoU 
in  The  Orelia,  3  Hagg.  81. 

(0  See  the  judgment  of  Sir  W.  Scott 
in  The  Jane,  1  Dods.  464.  In  this  case 
the  master  had  not  been  actually  dis- 
missed when  the  money  was  advanced. 

(k)  The  Kennersley  Castle,  3  Hagg.  1. 

(/)  The  Alexander,  1  Dods.  278  ;  The 
Rubicon,  3  Hagg.  9. 

{m)  The  Zodiac,  1  Hagg.  320  ;  wtt 
also  The  Cynthia,  16  Jur.  748,  in  which 
a  bond  given,  under  circumstances  of 
necessity,  by  the  consul  himself,  was 
supported. 

(n)  The  Alexander  and  The  Rmbiem, 
ubi  supra, 

(o)  The  Alexander,  uhi  supra ;  The  Nel- 
son, 1  Hagg.  169.  In  America  it  has 
been  held  that  there  can  be  no  hypothe- 
cation to  a  consignee.  Liebart  v.  The 
Ship  Emperor,  Bee's  (American)  Rep. 
339. 

{p)  See  the  judgment  of  Sir  W. 
Scott  in  The  Hero,  2  Dods.  144,  and  7^ 
Oriental,  3  W.  Rob.  243.    The  decitioa 
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But  a  bottomry  bond  caimot  be  given  to  a  person  who,  at  the 
time,  is  indebted  to  the  shipowner  in  respect  of  the  ship  (q). 

The  master  has  power,  in  cases  of  necessity,  and  in  such  When  master 
cases  only,  to  hypothecate  the  ship,  freight,  or  even  the  cargo.  Mteshm^caigo, 
Necessity  is  the  very  foundation  of  this  right.    If  the  master,  ^^  freight 
when  in  a  foreign  country,  or  when  placed  in  any  other  position 
in  which  it  is  impossible  to  communicate  with  his  owners,  is 
in  want  of  money  to  repair  or  victual  the  vessel,  or  for  other 
necessaries,  he  is  bound,  in  the  first  instance,  to  endeavour  to 
raise  it  on  the  credit  of  his  owners;  if  he  can  do  so  he  must; 
but  if  he  cannot  otherwise  obtain  the  money  he  may  hypothe- 
cate (r). 

Thus,  where  a  British  ship  was  carried  into  a  foreign  port,  in 
the  possession  and  under  the  control  of  a  mutinous  crew,  and 
expenses  were  incurred  by  a  person  employed  by  the  British 
rice-consul  to  investigate  into  the  mutiny  and  restore  the  master 
to  his  command,  the  Court  of  Admiralty  supported  a  bottomry 
bond  given  by  the  master  to  cover  these  expenses  («).  The 
right  of  the  master  to  hypothecate  is  not  confined  to  cases  of 
necessity  arising  in  a  country  other  than  that  of  the  owner's 
residence.  He  may  hypothecate  even  although  the  ship  is  in  a 
port  of  the  country  in  which  the  owners  reside,  provided  he 
have  no  means  of  communicating  with  them,  and  there  is  no 
other  mode  of  escaping  from  the  pressure  of  the  necessity  (t). 
The  master  is  not  in  all  cases  bound,  before  hypothecating  the 
cargo,  to  communicate  with  the  owners  of  it,  although  where 
this  is  practicable  it  is  his  duty  to  do  so,  or  at  least  to  make  the 
attempt.    Where  a  master  executed  a  bottonuy  bond  at  New 

m   The  OrUntal  was  reversed  by  the  119. 

PriTy  Council  in  Wallace  v.  Fielden,  7  (s)  The  Gauntlet,  8  W.  Rob.  82. 

Moo.  P.  C.  C.  398,  but  not  on  this  ground.  {t)  See  La  Ysabel,  1  Dods.  273 ;  The 

In  The  Royal  Arch,  1  Swab.  Adm.  Rep.  Trident,  1  W.  Rob.  29.    These  cases 

269,  Dr.  Lushington  said,  *' It  is  settled  appear  to  establish  the  principle  that 

law  that  an  agent  may  legally  take  a  the  locality  of  the  owner's  residence  is 

bottomry  bond,  and  more  especially  he  only  one  ingredient  (generally,  however, 

■My  do  to  with  the  sanction  of  the  a  very  material  one)  in  inquiring  into 

owner."  the  necessity  of   the  Act.     See  also 

{q)  The  Hebe,  2  W.  Rob.  146.  The  Khadamanthe,  1   Dods.   201 ;    The 

(r)  See  the  judgments  of  Lord  Sto-  ZooAte/,  2  W.  Rob.  34 ;  and  The  Oriental, 

well  in  The  Gratitudine,  3  Rob.  256,  and  3  ib.  243.     In  Arthur  v.  Barton,  6  M.  fir 

in  The  Nelson,  1  Hagg.  175;  .S^Mir^f  v.  W.  138,  Johns  v.  Simons,  2  Q.  B.  425, 

Bahn,  3  Moo.  P.  C.  C  1 ;  Gore  v.  Gardiner,  and  Beldon  v.  Campbell,  6  Ex.  886,  the 

ib.  79 ;  Stainbank  v.  Penning,  1 1  C.  B.  same  principle  was  acted  upon  where 

88 ;   Wallace  v.  Fielding,  ubi  supra.   See  the  owner's  credit  had  been  pledged 

also  Story  on  Agency,  ss.  116,  118,  and  without  any  hypothecation. 
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York  without  communicating  with  the  owner,  who  resided  at 
St.  John's,  New  Brunswick,  (as  he  might  have  done  by  tele- 
graph,) the  bond  was  declared  to  be  void(M).  So,  where  upon 
the  evidence  before  the  Court  it  appeared  that  a  bottomry  bond 
on  ship  and  cargo  had  been  granted  by  the  master  in  Sweden, 
where  the  shipowners  resided,  and  with  their  consent,  but  that 
the  master  had  not,  although  under  the  circumstances  it  was 
practicable,  communicated  with  the  owners  of  the  cargo,  who 
resided  at  Hull,  the  Court  was  of  opinion  that  the  bond  was 
not  valid,  so  far  as  the  cargo  was  concerned  (x).  It  appeared, 
however,  in  the  same  case,  upon  further  evidence  being  brought 
before  the  Court,  that  the  master  had,  in  fact,  informed  the 
cargo  owners  of  the  injured  state  of  the  ship,  and  that  they  had 
sent  no  reply  to  his  letter,  and  the  Court  thereupon  sustained 
the  bond  against  them,  although  it  was  not  shown  that  the 
master  had  stated  to  them  that  he  was  unprovided  with  funds 
for  the  repairs  of  the  ship,  or  that  he  intended  to  have  resort 
to  an  hypothecation  (y).  It  is  not  essential  to  the  validity  of  a 
bottomry  bond  that  it  should  be  given  in  order  to  enable  the 
ship  to  conclude  a  voyage  for  which  she  has  been  chartered ;  a 
bond  may  be  granted  upon  a  British  ship  in  a  foreign  port  for 
the  expenses  of  repairs  and  the  outfit  for  a  new  voyage  {z). 

The  money  must  be  needed  for  the  ship.  The  master  cannot 
hypothecate  for  a  debt  of  his  own  (a);  nor  for  a  debt  incurred 
for  the  ship  on  a  previous  voyage  (J).  It  is  not,  however,  essen- 
tial that  there  should  have  been  an  actual  advance  of  money 
before  the  bond  is  given.  If  the  obligee  has  pledged  his  credit 
for  the  repairs  of  the  ship  the  bond  is  good  (c). 

The  necessity  for  the  money  must  arise  in  the  course  of  the 
master's  acting  within  the  scope  of  his  authority ;  if  it  be  caused 
by  his  acting  or  carrying  out  schemes  contrary  to  the  orders 
of  his  owners,  he  has  no  power  to  hypothecate  {d). 

The  cargo  may  be  hypothecated  not  only  for  its  own  imme- 

(a)  Wallace  ▼.  Fielding,  7  Moo.  P.  C.  C.  Rep.  269. 

S98.  (a)  King  v.  Perry,  3  Salk.  23  ;  6  Vin. 

(x)  See  the  judgrment  of  the  Privy  Ab.  Admiral  Law  (C),  pi  2;  Dob$an  t. 

Council  in  Wilkinson  v.  Wilson,  8  Moo.  Lyall,  8  Jur.  969. 

P.  C.  C.  459,  in  which  that  Court  dif-  (6)  See  the  judgment  of  Dr.  Lush- 

fered  in  this  respect  from  the  judgment  ington  in   Tlie  Lochlel,  2  W.  Rob.  45 ; 

below  in  The  Bonaparte,  3  W.  Rob.  298.  The  Osmanli,  3  W.  Rob.  198. 

See  also  the  judgment  of  Lord  Stowell  (c)  The  Royal  Arch,  ubi  smprtu 

in  La  Ysabel,  1  Dods.  278.  (d)  The  Reliance,  3  Hagg.  66.     See 

(y)  WilkinsoH  v.  Wilson,  ubi  supra.  also  the  judgment  in  The  Mary  Jnm,  4 

(s)  The  Royal  Arch,  1  Swab.  Adm.  Notes  of  Cases,  381. 
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diate  benefit,  but  also  for  the  reparation  of  the  ship ;  since  the 
repairs  of  the  ship  are  indirectly  necessary  for  the  preservation 
and  conveyance  of  the  cargo  (e).  But  as  the  contract  of  hypo- 
thecation is  a  mere  pledge  and  not  a  contract  of  transfer,  the 
master  has  no  right  to  undertake  that  the  cargo  shall  be  placed 
for  sale  in  the  hands  of  an  agent  of  the  person  from  whom  the 
money  is  borrowed,  and  thus  to  deprive  the  merchant  of  all  op-  ^ 

portunity  of  redeeming  the  pledge  (/). 

Where  the  freight  is  hypothecated,  the  bond  does  not  attach 
upon  advances  of  freight  made  bond  fide,  under  a  stipulation  in 
the  charter-party,  before  the  time  when  the  bond  was  given  (g). 

As  a  bottomry  bond  is  altogether  void  if  executed  under  cir- 
cumstances not  warranting  the  hypothecation,  the  lender  must, 
at  his  peril,  ascertain  that  a  necessity  for  the  loan  exists,  that  is, 
that  without  an  advance  of  money  the  ship  cannot  proceed  (A), 
and  that  such  advance  cannot  be  obtained  on  personal  credit  (t). 
But  he  is  not  bound  to  inquire  into  the  expediency  of  the 
intended  repairs ;  unless  they  are  so  flagrantly  inexpedient  as  to 
raise  a  presumption  of  fraud  (k) ;  nor  is  he  bound  to  see  to  the 
proper  application  of  the  money  when  borrowed  (/). 

In  raising  money  upon  bottomry  the  master  acts  exclusively  indemnity  to 
as  agent  of  the  shipowner,  although  the  sum  requisite  for  the  ^"^^^^ ofcargo 
repairs  may  exceed  the  value  of  the  ship  when  repaired,  and  the  tion. 
master  may  be  therefore  obliged  to  hypothecate  the  cargo  as 
well  as  the  ship.     The  owner  of  the  cargo  cannot  insist  on  the 
repairs  being  done,  for  the  shipowner  is  absolved  from  his  con- 
tract to  carry  if  prevented  by  the  perils  of  the  seas  ;  but,  on  the 
other  hand,  it  is  the  duty  of  the  master,  as  the  agent  of  the  ship- 
owner, to  repair  the  ship,  if  there  be  a  reasonable  prospect  of 
doing  so  at  an  expense  not  ruinous,  and  to  bring  home  the 

(e)  Seethe  judgment  of  Lord  Stowell  The  Jacobs  4  Rob.  245,  and  The  Dow- 

in   The  Gratitudine,  3  Rob.  260.     The  thorpe,  2  W.  Rob.  73. 

power  of  the  master  over  the  cargo  is  (h)  See  the  judgment  of  Sir  J.  NichoU 

the  result  of  the  necessity  of  the  case  ;  in  The  Orelia,  3  Hagg.  84  ;  Heathorn  v. 

for,  in  the  ordinary  course  of  things,  he  Darlings  1  Moo.  P.  C.  C.  5. 

is  a  mere  stranger  to  the  cargo,  except  (i)  Soares  v.  Rahnt  3  Moo.  P.  C.  C.  1. 

for  the  purposes  of  safe  custody  and  con-  (A)  See  the  judgment  of  Dr.  Lush- 

veyance.  lb.  See  also  Story  on  Agency,  ington  in  The  Vib'Uia^  1  W.  Rob.  10,  and 

8.  118.  the  judgment  in  Duncan  v.  Benson,  1 

(/)  Johnson  v.  Greaves,  2  Taunt.  344.  Ex.  555. 

In  this  case  the  cargo  was  pledged  by  (0  Scarborough  ▼.  Lyrus^  Latch.  252  ; 

bills   of  lading  ;    there   was,   properly  Noy,  95  ;  14  Yin.  Ab.  Hypothecation 

speaking,  no  hypothecation.  (A.),  pi.  2  ;  and  the  judgment  of  Sir  W. 

Or)  The  John,Z  W.  Rob.  170.     See  Scott  m  The  Jane,  1  Dod8.465. 
further  as  to  the  hypothecation  of  freight, 
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cargo  and  earn  the  freight  if  possible  (m).  The  shipowner, 
therefore,  is  bound  to  indemnify  the  owner  of  the  goods  against 
the  consequences  of  the  hjrpothecation.  Thus,  where  the  master 
of  a  ship  damaged  by  sea  perils  hypothecated  the  ship,  freight, 
and  cargo  for  the  necessary  repairs,  and  on  her  return  to  this 
country  the  ship  and  freight  realized  less  than  the  sum  advanced, 
so  that  the  owner  of  a  portion  of  the  cargo  was  compelled  to 
contribute  towards  the  difference,  and  also  to  pay  his  propor- 
tion of  the  costs  of  a  suit  in  the  Court  of  Admiralty  instituted 
by  the  pbligee  of  the  bond,  it  was  held  that  the  goods'  owner 
might  sue  the  owner  of  the  ship  on  an  implied  promise  to 
indemnify  him  against  the  consequences  of  the  acts  of  the  mas- 
ter («). 

How  master  Bills  of  exchange,  drawn  by  the  master  on  the  owner  as  a 

musthypothe-  g^curity  for  money  advanced  for  the  necessities  of  the  ship, 
cannot  be  treated  as  instruments  of  hypothecation,  although 
they  are  accompanied  by  a  verbal  agreement  that  the  ship  is  to 
be  liable  (o).  But  bills  of  exchange  may  be,  and  very  com- 
monly are,  given  as  collateral  securities;  and  this  does  not 
affect  the  validity  of  the  hypothecation  (p).  The  Court  of 
Admiralty  will  not  deal  with  a  bond,  as  a  bottomry  bond, 
merely  because  it  was  held  to  amount  to  an  instrument  of  hypo- 
thecation in  the  country  in  which  it  was  given  {q). 

It  is  necessary  that,  at  the  time  when  the  goods  are  supplied, 
or  the  advances  made,  there  should  be  an  agreement  that  the 
amount  should  be  secured  by  hypothecation  (r).  If  the  ad- 
vances are  originally  made  on  personal  credit,  and  no  notice  is 

(m)  Duncan  v.  Benton,  1  Ex.  537 ;  8  v.  Shepard,  18  C.  B.  418.    See  also  the 

Ex.  644  ;  Benton  v.  Chapman,  6  M.  &  G.  judgment  in  The  St  Catherine,  3  Hagg. 

792  ;  5  C.  B.  330 ;  8  C.  B.  950.  253  ;  The  Emancipathn,  1  W.  Rob.  129 ; 

(n)  Duncan  v.  Benton,  1  Ex.  537 ;  8  and  the  judgments  in  The  Ariadne,  ib. 

Ex.  644.    It  was  held  in  this  case,  that  421  ;    The  Lord  Cochrane,   3   Notes  of 

a  plea  stating  that  the  bond  was  executed  Cases,  180;  and  The  Bonaparte,  3  W. 

by  the  master  without  the  express  au-  Rob.  306. 

thority  of  the  shipowner,  that  when  it  (q)  The  Atlat,  2  Hagg.  54 ;  see  also 

was  executed  the  costs  of  the  repairs  Bidgway  v.  Robertt,  4  Hare,  106.    The 

exceeded  the  value  of  the   ship  and  law  of  France  requires  that  the  master 

freight,  and  that  when  the  shipowner  before  he  hypothecates  the  ship  or  cargo, 

had  notice  of  the  act  of  the  master,  he  shall  obtain  the  authority  of  the  **  Tri- 

had  not  ratified  it,  but  had  abandoned  bunal  de  Commerce"  if  m  France,  or  of 

the  ship  and  freight,  afforded  no  answer  the  French  consul  or  a  magistrate  if  in 

to  thfe  action.  a  foreign  port.    Code  de  Comm.  ArL 

(o)  Ex  parte  HdOtett,  3  Yes.  &  B.  185  *,  284.    By  the  English  law  there  is  no 

19  Ves.  474 ;    The  Augutta^  I  Dods.  such  requirement 

288.  (r)  Gore  v.  Gardiner,  8  Moo.  P.  C.  a 

(p)  The  Jane,  1  Dods.  466 ;  Slainbank  79. 
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given  by  the  creditor  that  he  intends  to  take  a  bottomry  bond^ 
a  bond  subsequently  given  to  secure  them  will  not  be  sup> 
ported  (s).  If,  however^  a  portion  of  the  money  advanced  was 
lent  on  personal  credit,  and  the  residue  on  the  security  of  the 
bond,  the  Court  will  enforce  the  bond  to  the  extent  of  the  latter 
8am(0. 

It  is  an  essential  part  of  the  contract  of  hypothecation  that 
the  repajrment  of  the  money  should  be  dependent  upon  the 
ship's  arrival  at  her  destination.  If  the  deed  maLss  the  loan 
repayable  at  all  events,  the  contract  is  invalid  as  annypotheca- 
tioQ  (ti).  But  as  these  instruments  are  the  creatures  of  neces- 
sity and  distress,  and  usually  contain  ihe  language  of  commer- 
cial men  and  not  of  lawyers,  they  receive  a  liberal  construc- 
tion (or).  It  is  not  therefore  necessary  that  the  risk  should  be 
menti(»ied  in  express  terms ;  it  is  sufficient  if  it  can  be  fairly 
and  reasonably  inferred  fix>m  the  whole  document  that  it  was 
the  intention  of  the  parties  to  make  the  repayment  of  the  money 
dependent  on  this  contingency  (y). 

The  loss  of  the  ship,  within  the  meaning  of  these  contracts,  is 
understood  to  be  her  actual  destructicm,  or  absolute  loss  to  her 
owners.  If  she  still  exists,  although  in  such  a  state  of  damage 
as  to  be  constructively  totally  lost  within  the  meaning  of  a 
policy  of  insurance  (z),  or  if  she  is  captured,  and  afterwards 
re-taken  and  restored  (a),  she  is  not  lost  in  the  sense  attached  to 
that  word  in  the  contract  of  hypothecation. 

The  Court  of  Admiralty  will  support  a  bottomry  bond  as  to 
part  of  the  debt  secured  by  it,  although  the  residue  may  consist 
of  a  debt  that  cannot  be  covered  by  such  a  security  {b), 

(«)  See  the  judgment  in  The  Jugtuta,  7 ;  and  the  judgments  in  The  Alexander, 

1  Dods.  287  {  The  Wave,  15  Jur.  618 ;  1  Dods.  280,  and  The  Vibilia,  1  W.Rob. 

The  Gauntlet,  3  W.  Rob.  82.  5. 

(/)  The  AuguitOy  ubi  tupra,  (y)  Simonde  v.  Hodgson,  3  B.  &  Ad. 

(»)  SeeStainbank  v.  Penning,  11  C.  B.  50;  6  Bing.  lU;  The  NeUon,  1  Hagg. 

88.     A  bottomry  bond  ma^,  however,  169 ;   see  also  the  judgment   in   The 

be  given  at  the  same  time  wiUi  and  as  a  Emancipatum,  1  W.  Rob.  130.    In  The 

coluteral  security  for  bills  drawn  on  the  Royal  Oak,  1  Swab.  Adm.  Rep.  269,  it 

owners  for  the  money  borrowed.    Stain^  was  held  that  the  omission  in  a  bond  to 

hank  v.  Shepard,  IS  C.  B.418.    See  also  state  any  premium  ftur  maritime  risk, 

the  observations  in  the  judgment  in  the  rate  of  interest  reserved  being  the 

these  cases  upon  Samsun  v.  Bragington,  ordinary  interest  only,  was  a  circum- 

I  Yes.  sen.  443,  which  has  been  sup-  stance  of  suspicion,  but  did  not  invali- 

posed  to  be  inconsistent  with  this  rule.  date  the  bond. 

See  also  the  judgments  of  Lord  Stowell  (s)  Thomson  v.  The  Royal  Exchange 

in  The  Nelson,  1  Hagg.  176,  and  in  The  Assurance  Company,  1  M.  &  S.  30. 

Atlae,  2  Hagg.  62.  (a)  Joyce  v.  WilUameony  3  Doug.  164. 

{*}  See  the  judgment  of  Sir  C.  Ro-  (b)  See  The  Augusta,  ubi  supra;  The 

binson  in  The  Kennersley  Castle,  3  Hagg.  Hero,  2  Dods.  139 ;  Smkh  v.  Gould,  4 
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Interest  that 
may  be  re- 
served. 


Upon  a  bottomry  contract  the  lender  may  stipulate  to  receive 
any  amount  of  interest  The  contract  was  never  liable  to  any 
objection  on  the  ground  of  usury^  for  the  principal  is  at  hazard 
during  the  voyage  (c). 


Bond  given 
under  duress. 


Effect  of  the 
contract 


A  bond  given  under  actual  duress  is  invalid^  but  a  Yoluntary 
contract  is  not  invalidated  by  reason  of  its  being  executed  by 
the  master  whilst  under  arrest  {d). 

Although  the  bottomry  bond  purports  to  assign  the  ship  to 
the  obligee,  it  does  not  transfer  the  property  in  her,  but  only 
gives  the  bond  holder  a  claim  upon  the  ship  or  goods,  which 
can  be  enforced  by  process  of  law  (e). 

The  contract  of  hypothecation,  being  a  mere  chose  in  action^ 
is  not  assignable  at  law.  In  the  Court  of  Admiralty,  however, 
it  is  considered  to  be  assignable,  and  proceedings  may  be  taken 
on  it  against  the  ship  by  the  person  to  whom  it  is  trans- 
ferred (/). 


Remedies  on 

THE  CON- 
TRACT. 


The  hypothecation  of  the  ship  binds  the  shipowners  indi- 
rectly, but  it  does  not  render  them  liable  to  be  personally  sued, 
either  in  a  Court  of  common  law  or  in  the  Court  of  Admi- 
ralty (^).  The  remedy  of  the  creditor  is  either  against  the 
master  himself,  or  against  the  ship,  which  is  liable  into  whoso- 
ever hands  she  may  come  (A).  The  master  cannot,  therefore, 
pledge  the  shipowner  to  the  lender  of  the  money  beyond  the 
value  of  the  ship(i).     The  lender  of  money  upon  the  hjrpo- 


Moo.  P.  C.  C.  21 ;  Th$  Heart  of  Oak, 

1  W.  Rob.  204 ;  Doh$on  v.  Lyall,  3 
Myl.  &  Cr.  463,  note  ;  2  Phill.  323, 
note. 

(c)  Sharpley  v.  ffurrell,  Cro.  Jac.  208; 
Soofne  V.  Gleen,  Sid.  27 ;  2  Park  on  Ins. 
622 ;  and  the  judgment  in  The  Cognac, 

2  Hagg.  387.  See  also  now  the  2  &  3 
Vict  c.  36i  continued  by  the  13  &  14 
Vict  c.  56,  The  interest  reserved  by  a 
bottomry  bond  is  commonly  called  ma- 
rine  interest  In  the  Roman  law  the 
contract  was  called  foemtt  nauticum,  or 
usura  maritma,  and  the  interest  pretium 
pericuH.  See  the  judgment  of  Lord 
Stowell  in  The  Atlaa,  2  Hagg.  53. 

(d)  The  Heart  of  Oak,  ubi  supra;  The 
Gauntlet,  3  W.  Rob.  82. 

(  e )  See  Johnson  v.  Shippen,  2  Ld. 
Raym.  982 ;  the  judgment  in  Stainbank 
V.  hnning,  U  C.  B.  68^  and  the  judg^ 


ment  of  Sir  W.  Scott  in  The  Tobago^  5 
Rob.  222. 

( / )  See  the  j  udgment  of  Sir  W.  Scott 
in  The  Rebecca,  5  Rob.  104 ;  and  The 
Prince  of  Saxe  Cobourg,  3  Hagg.  387. 
According  to  the  French  law  the  con- 
tract (facte  de  prit  h  la  grosse)  may  be 
negotiated  by  indorsement  if  the  money 
was  made  payable  to  order,  but  the  in- 
dorser  is  not,  in  the  absence  of  any  ex- 
press stipulation,  liable  to  his  indorsee 
for  more  than  the  principal  without  the 
maritime  interest  See  Code  de  Conuu. 
Art  313,  314. 

ig)  See  Johnson  v.  Shippen^  1  SaJlt 
35  ;  &  C,  2  Ld.  Raym.  982 ;  and  the 
judgment  in  Benson  v.  Duncan,  3  Ex.656. 

(A)  See  the  judgment  of  Powell,  J., 
in  Trantor  v.  Watson,  6  Mod.  13. 

(i)  See  the  judgment  in  Bentm  T. 
Duncan,  ubi  supra. 


Digitized  by 


Google 


HYPOTHECATION.  393 

thecation  of  goods  has  no  specific  remedy  at  law  against  the 
goods  themselves  {h). 

The  usual  and  most  beneficial  remedy  for  the  holder  of  a  bot-  Jurisdiction  of 
tomry  bond  is  a  proceeding  in  rem  in  the  Admiralty  Court  mi^ty. 
against  the  ship,  freight,  or  cargo  (l).  This  Court  has  jurisdic- 
tion to  enforce  a  bottomry  contract  given  in  the  course  of  a 
voyage,  although  it  is  under  seal,  and  whether  it  was  executed 
on  land  or  at  sea  {m).  And  it  would  seem  that  its  jurisdiction 
over  the  contract  exists  not  only  where  a  bond  has  been  actually 
executed,  but  also  where  an  agreement  only  for  a  bond  has 
been  entered  into  (n).  The  Court  of  Admiralty  has  no  juris- 
diction where  the  ship  has  been  hypothecated  in  this  country 
before  the  voyage  begins  (o).  In  causes  of  bottomry  it  may 
decide  all  questions  as  to  the  title  or  ownership  of  the  ship,  or 
as  to  her  proceeds  (p). 

Therefore,  to  an  action  for  freight,  a  plea  alleging  that  a 
certain  sum  of  money  had  been  borrowed  on  a  bottomry  bond, 
that  the  amount  had  not  been  paid,  and  that  thereupon,  after 
the  commencement  of  the  action,  proceedings  had  been  insti- 
tuted in  the  Court  of  Admiralty  for  the  recovery  of  it,  and 
that  the  defendants  had,  in  pursuance  of  a  monition  issued  out 
of  that  Court,  paid  the  freight  into  the  registry  of  that  Court, 
was  held  to  be  a  good  answer,  although  the  amount  of  the 
freight  exceeded  what  was  due  on  the  bottomry  bond  (q). 

The  holder  of  a  bond  is,  in  this  Court,  entitled  to  priority 

(*)  See  2  Bl.  Comm.  457  (by  Cole-  ton  in  The  Mine,  1  W.  Rob.  122.     It 

ridge) ;  Busk  v.  Fearon,  4  East,  319 ;  the  has  been  doubted  whether  the  Court  of 

judgment  of  Lord  Mansfield  in  Glover  v.  Admiralty  has  jurisdiction  where  the 

Biackf  3  Burr.  1401 ;  and  The  Prince  bond  is  absolute,  and  not  defeasible  by 

Regent,  cited  2  W.  Rob.  S5.  the  loss,  of  the  ship ;  such  an  instru- 

(/)  Joftnson  V.  Shippen,  2  Ld.  Raym.  ment  not  being  strictly  a  bottomry  bond. 

982;  Benzen  V,  Jeffries,  1  ib,  152;  King  See  the  judgment  of  Lord  StoweU  in 

V.  Perry,  3  Salk.  23.    See  also  the  judg-  The  Atlas,  2  Hagg.  62. 

ments  in  The  Gratitudine,  3  Rob.  255 ;  (o)  The  Royal  Arch,  1  Swab.  Adm. 

The  Rhadamanthe,  1  Dods.  203  ;  and  The  Rep.  269 ;  see  also  per  Holt,  C.  J.,  in 

Jtlas,  2  Hagg.  52 ;   The  Lord  Cochrane,  Johnson  v.  Shippen,  2  Ld.  Raym.  983  j 

1  W.  Rob.  812;  and  the  judgment  in  Ladbroke  v.  Crickett,  2  T.  R.  649;    The 

The  Trident,  ib,  35.    The  Admiralty  ju-  Jenny,  2  W.  Rob.  6 ;  and  the  judgmeqt 

risdiction   is  founded  upon   the  same  in  The  Aline,  1  W.  Rob.  121. 

principles,  whether  the  ship  or  the  cargo  (p)  3  &  4  Vict,  c  66,  s.  4. 

be  hypothecated.     The  cargo  ex  Sultan,  (q)  Place  v.  Potts,  8  Ex.  705 ;  lOE^ 

6  Jur.  N.  S.  1060.  370;  5  H.  of  L.  Cases,  883;  see  also 

(w)  Ueretone  v.  Gibbons,  8  T.  R.  267;  In  re  Place,  8  Ex.  704,  where  the  Court 

King  V.  Perry,  3  Salk.  23.     See  also  the  of  Exchequer  refused,  in  the   earlier 

judgment  of  Sir  W.  Scott,  in  The  Gra^  stage  of  this  case,  to  grant  a  writ  of  pro- 

tHudme,  3  Rob.  259.  hibition  to  the  Admiralty  Court. 

(n)  See  the  j  udgmentt>f  Dr.  Luahing- 
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over  all  the  other  creditors^  except  claimants  for  wages  (r) ;  but 
inter  se  the  bond  holders  are,  in  the  absence  of  special  circnm- 
stancesy  entitled  to  priority  in  an  inverse  order,  the  last  being 
paid  first,  as  the  last  necessary  loan  saves  the  ship  and  renders 
the  other  securities  available  (5). 

The  charterer  may  deduct  from  the  freight  which  is  payable 
to  the  holder  of  a  bottomry  bond  a  premium  paid  for  the  insur- 
ance of  a  part  of  the  freight  which  was  advanced  before  the 
bond  was  granted  (Q. 

As  a  general  rule,  the  Court  gives  costs  to  the  bond  holder 
establishing  his  right ;  but  this  rule  is  not  inflexible,  and  will  be 
varied  to  meet  the  justice  of  the  case  (m). 

Where  a  vessel  had  been  seized  by  Admiralty  process,  the 
master,  who  was  also  the  owner,  having  executed  in  England  an 
instrument  under  seal,  purporting  to  be  a  bottomry  security, 
and  a  decree  had  been  made  in  the  Admiralty  Court  for  her 
sale,  and  between  the  seizure  and  decree  a  writ  oi  fi.fa.  was 
issued  against  the  owner  at  the  suit  of  another  creditor,  it  was 
held  that  the  sheriff  could  not  take  the  vessel  out  of  the 
possession  of  the  Admiitilty  officer,  or  maintain  trover  against 
him  (x). 

Where  a  vessel  has  been  arrested  in  a  cause  of  bottomry,  and 
is  in  the  custody  of  the  Admiralty  Court,  no  distress  can  be 
levied  on  her  for  a  seaman's  wages,  under  the  summary  powers 
given  by  s.  523  of  the  Merchant  Shipping  Act,  1864  (y). 

Of  Court  of          The  Court  of  Chancery  has  jurisdiction  io  give  relief  upon 

Chancery. 

(r)  See  the  judgment  of  Sir  J.  Nicholl  even  although  the  later  loans  are  ex- 

in  The  Herset/,  3  Hagg.  407.    The  pri-  pressed  to  be  in  continuation  of  the 

ority  of  a  bottomry  bond  over  other  ere-  former.     Money  borrowed  during  the 

ditors  exists,  however,  only  in  ordinary  voyage  is  payable  before  money  bor- 

cases  during  the  voyage  for  which  it  rowed  before  the  ship  sailed ;  and  in  the 

was   executed,  and  the  holder  should  case  of  several  loans  during  the  same 

enforce  it  within  a  reasonable  time  after  voyage,  the  last  has  priority.    See  the 

the  ship  has  arrived.     If  he  fails  to  do  Code  de  Comm.  ArL  323. 

this  and  enters  into  an  agreement  to  (/)  7%«  Ca/AortM,  1  Swab.  Adm.  Rep. 

postpone  the  payment  until  the  com-  263. 

pletion  of  another  voyage,  his  security  («)  7^  Gauntlet,  3  W.  Rob.  167. 

under  the  bond  and  his  right  of  proceed-  (x)  Ladbroke  v.  Crickett,  2  T.  R.  649. 

ing  in  the  Court  of  Admiralty  ceases.  The  Court  of  Common  Law  refused 

The  Royal  Arch,  1  Swab.  Adm.  Rep.  269.  also  to  enter  into  the  question  whether 

(«)  The  Betsey,   1   Dods.  289 ;    The  the  Admiralty  had  any  jurisdictioo  on 

Sydney  Cove,  2  ib.  1  ;  the  judgments  in  such  a  bond,  there  being  a  sentence 

The  Exeter,  1  Rob.  177;  and  in  The  of  that  Court  in  force  and  not  appealed 

Rhadamanlhe,  1   Dods.  204.    The  rule  against. 

of  the  French  law  is  similar.    The  loans  iy)  Th$  WettwwreUmd,  2  W.  Rob.  S94. 

on  the  last  voyage  of  the  ship  are  pre-  This  was  a  decision  vs^om  ■.  15  of  the  7 

ferred  to  those  made  on  a  former  voyage,  &  8  Vict  c  112. 
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bottomry  bcmds ;  and  where  there  has  been  fraud  (z\  or  where 
enquiries  arise  on  the  contract^  or  equities  attach  to  it  which 
cannpt  be  satis&ctorily  dealt  with  by  the  Court  of  Admi- 
ralty (a),  it  will  restrain  proceedings  upon  the  bond  in  that 
Court. 

The  principles  which  govern  the  right  of  the  master  to  sell  Sale. 
the  ship  are  similar  to  those  which  have  been  mentioned  as  When  master 

,     ,  ,  ,  may  sell  ship. 

justifying  an  hypothecation ;  the  two  most  important  points  to 
inquire  into  in  each  particular  case  are^  whether  the  course  pur- 
sued was  absolutely  necessary^  and  whether  the  master  acted 
with  bona  fides  in  the  transaction.  In  some  of  the  earlier  cases 
the  right  of  the  master  to  sell  under  any  circumstances  is  de- 
nied (Jb) ;  but  it  is  now  clearly  settled  that  if  the  termination  of 
the  voyage  is  hopeless,  and  no  prospect  remains  of  bringing  the 
vessel  home,  and  nothing  better  can  be  done  for  his  employers, 
the  master  may  sell  the  ship  for  the  benefit  of  all  concerned  (c). 
Where,  indeed,  the  ship  retains  the  character  of  a  ship,  and  is 
capable  of  being  used  as  such,  with  or  without  repairs,  a  sale  is 
viewed  by  the  Courts  with  suspicion  (rf) ;  but  if  she  is  totally 
wrecked,  or  has  received  an  irreparable  injury  in  a  foreign 
country,  or  at  a  place  where  there  is  no  correspondent  of  Ae 
owner,  and  no  money  can  be  raised  by  hypothecation,  it  is  not 
only  the  right  but  the  duty  of  the  master  to  sell  (e). 

Where  the  master  is  justified  in  sellmg,  the  sale  is  valid 
against  the  owner,  although  it  be  without  his  express  autho- 
rity (/).  The  master  may  receive  the  proceeds  of  tiie  sale  him- 
self, or  he  may,  acting  bond  fide,  order  them  to  be  paid  to  the 
owner's  credit  to  a  third  person  (g).  If  the  sale  be  not  justi- 
fiable no  title  to  the  §hip  passes  to  the  vendee ;   nor  will  his 

(s)  Gltucott  ▼.  Lang,  8  Sim.  358 ;  3  Thomson,  4  C.  B.   168 ;   see  also  The 

MyL  &  Cr.  451 ;  2  Phill.  310 ;  Dohton  Fanny  and  Elmira,  Edw.  117;  Read  y. 

T.  Lyaii,  3  Myl.  &  Cr.  453,  note ;  2  Bonham,  3  B.  &  B.  147  ;  Some*  v.  Sugrue, 

Phill.  323,  note.  4  C.  &  P.  276 ;  and  the  cases  cited  ante, 

(a)  Duncan  t.  APCalmont,  3  Beav.  409.  pp.  356,  357. 

{b)  Tremenhert  v.  Tretillian,  1   Sid.  (e)  See  the  judgments  in  The  Fanny 

453 ;  Johnson  v.  Shippen,  2  Lord  Rajrm.  and  Elmira,  Edw.  1 18,  and  Ireland  v. 

982;  Reid  v.  Darbyy  10  East,  143  ;  but  Thomson,  4  C.  B.  149 ;  Hayman  v.  Mol- 

iee  Jenk.  Cent.  p.  165.  ton^  5  Esp.  65 ;  Robertson  v.  ^Clarke,  1 

(c)  See  the  judgment  in  Hunter  v.  Bing.  445 ;  Hunter  v.  Parker,  7M.  tc  W. 

Parker,  7  M.  &  W.  342  ;  and  the  judg-  322  ,  Idle  y.  The  Royal  Exchange  ds* 

ment  of  Lord  StoweU  in  the  Fanny  and  surance  Company,  8  Taunt.  755;  Gm- 

Ehura,  Edw.  118,  and  of  Lord  Gifford,  bridge  v.  Anderton,  2  B.  &  C.  691,  and 

C  J.»  in  Robertson  ▼.  Clarke,  I  Bing.  the  cases  cited,  anU,  p.  357. 

445.  (/)  The  Glasgow,  1  Swab.  A.  R.  145. 

(<2}  See  tlie  judgment  in  Ireland  v.  (g)  Ireland  v.  Thommm,  4  C.  B.  149. 
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claim  be  in  any  way  strengthened  by  the  fact  of  a  foreign  Court 
of  Admiralty  having  decreed  the  sale  upon  the  petition  of  the 
master  (A). 

Where,  however,  the  owner  received  the  proceeds  of  the  sale, 
it  was  held  that  this  was  a  ratification,  on  his  part,  of  the  act  of 
the  master,  and  that  he  could  not  afterwards  recover  back  the 
ship  from  the  vendee  (f ). 

It  may  be  here  observed,  that  the  sale  of  a  damaged  ship  by 
the  master,  although  made  bond  fide,  will  not,  as  against  the 
underwriter,  convert  a  partial  loss  into  a  total  loss,  if  the  master 
could,  by  means  within  his  reach,  have  preserved  to  her  the 
character  of  a  ship  (k). 


When  master  /  The  master  may,  in  cases  of  absolute  necessity,  that  is  to  say, 
may  sell  cargoi  ^ji^rg  there  is  a  total  inability  to  carry  the  goods  to  their  desti- 
/  nation,  sell  a  part  or  even  the  whole  of  the  cargo ;  and  such  a 
sale  transfers  the  property,  and  binds  the  owner  of  the  goods  (/). 
If,  however,  no  such  necessity  exists,  a  sale  by  the  master  is 
wrongful,  and  the  purchaser  acquires  no  title  under  it  unless  it 
be  made  in  market  overt  (m).     The  shipowner  is  also  liable  in 


(h)  AntCt  p.  20.  In  considering  the 
validity  of  the  sale  abroad,  the  rules  of 
the  maritime  law  are  usually  to  be  looked 
to,  not  the  regulations  of  the  lex  loci,  or 
of  the  English  municipal  law.  See  the 
judgment  of  Dr.  Lushington  in  The 
Eliza  Cornish,  17  Jur.  738. 

(i)  Hunter  v.  Parker,  7  M.  &  W.  322. 

{k)  Gardner  y.  Salvador,  1  M.  &  R. 
116. 

(/)  See  the  judgments  of  Lord  Sto- 
well  in  The  Gralitudine,3  Rob.  259,  and 
of  Bayley,  J.,  in  Freeman  v.  The  East 
India  Company,  5  B.  &  A.  621  ;  the 
judgment  in  Vlierboom  ▼.  Chapman,  13 
M.  &  W.  289;  Underwood  v.  Robertson, 
4  Camp.  138,  and  Cannon  v.  Meabum,  1 
Bing.  243.  In  Van  Omeron  v.  Dowick,  2 
Camp.  42,  the  right  to  sell  the  whole  of 
the  cargo  was  denied.  The  right  of  the 
master  to  sell  the  cargo  was  much  con- 
sidered  in  Tronson  v.  Dent,  8  Moo. 
P.  C.  C.  419.  Sir  John  Patteson  there 
points  out  the  difference  between  the 
sale  of  a  ship  and  of  her  cargo.  "  It  is 
a  grrave  question,"  he  says,  "whether 
the  master  can  in  any  case  be  justified 
in  selling  the  cargo,  because  the  goods 
would  be  more  damaged  in  the  course 
of  conveying  them  from  the  place  where 
he  repairs  hu  ship  to  the  place  of  ulti- 


mate  destination,  than  they  hare  been 
already  at  the  time  he  comes  there.  They 
may  be  damaged  10  per  cenL  at  the  place 
where  he  is  obliged  to  put  in,  in  order 
to  repair  his  vessel,  and  it  may  be  that 
they  will  be  damaged  20  per  cent,  by 
the  time  they  arrive  at  the  place  of  des- 
tination, but^t  does  not  follow  that  he 
is  at  liberty  to  sell  them  on  that  account. 
If  they  are  in  such  a  state  that  be  can- 
not convey  them  in  the  shape  of  mer- 
chantable goods  to  the  place  of  their 
destination,  and  they  would  utterly 
perish  when  they  arrived  at  their  place 
of  destination,  that  is  quite  another  con- 
sideration." In  Cammell  v.  Sewell,  3 
H.  &  N.  617,  the  Court  of  Exchequer 
laid  down  the  rule  as  to  the  right  of  the 
master  to  sell  the  cargo,  in  the  following 
terms : — "  A  master  is  an  agent  to  carry 
and  convey,  not  to  sell,  and  it  is  only 
in  cases  of  absolute  necessity  that  he 
can  sell,  either  by  the  law  of  England 
or  by  the  general  maritime  law." 

(m)  Freeman  v.  The  East  India  Cotii' 
pany,  ubi  tttpra ;  Morris  ▼.  Robinson,  3 
B.  &  C.  196.  Even  if  the  sale  is  in 
market  overt  the  purchaser  acquires  no 
title  if  he  has  notice  of  the  circum- 
stances under  which  it  takes  place.  See 
Freeman  v.  The  East  India  Company, 
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such  case  in  an  action  on  the  case^  at  the  suit  of  the  goods' 
owner  (n).  And  where  the  master  sells  without  being  justified 
in  so  doing,  but  is  acting  at  the  time  within  the  general  scope  of 
his  authority  as  master,  both  the  shipowner  and  the  master  are 
liable  in  trover  for  the  goods,  notwithstanding  the  latter  may 
have  acted  with  perfect  bona  fides  (o).  The  owners  are  not 
liable,  however,  where  the  sale  is  improper,  beyond  the  value  of 
the  ship  and  freight,  although  the  sale  complained  of  may  have 
been  made  by  one  of  them  who  was  master  as  well  as  part 
owner  (/>). 


\ 


If  the  master  necessarily  sells  the  goods  at  an  intermediate  Indemnity  to 
port  for  repairs,  and  the  ship  afterwards  arrives  at  her  destina-  on^e?  *^"^^ 
tion,  the  shipper  may,  at  his  option,  claim  from  the  shipowner 
either  the  price  for  which  the  goods  actually  sold  (y),  or  the 
amount  for  which  they  would  have  sold  at  the  port  of  dis- 
charge (r).  If,  however,  the  ship  is  lost  on  her  voyage  home, 
the  shipper  cannot  claim  the  amount  for  which  his  goods  would 
have  sold  if  the  ship  had  arrived  («).  Whether,  in  this  case,  he 
is  entitled  to  the  price  for  which  they  actually  sold  has  never 
been  determined  in  our  Courts  (t). 


(n)  Cannon  t.  Meahum,  1  Bing.  243; 
Wilson  V.  MiUar,  2  Stark.  1. 

(o)  Ewbank  v.  Nutting,  7  C.  B.  797. 

(p)  Wilton  ▼.  Dickson,  2  B.  &  A.  2. 
See  the  53  Geo.  3,  c.  159,  and  ante,  p. 
49.  Where  the  sale  is  necessary  this 
statute  does  not  apply ;  see  Atkinson  v. 
Stephens,  7  Ex.  567. 

{q)  Richardson  v.  Nourse,  3  B.  &  A. 
2^7  ;  Campbell  v.  Thompson,  1  Stark. 
490. 


(r)  Alers  v.  Tohin,  Ahhott  on  Ship. 
(10th  edit)  279;  Hallet  v.  fVigram,  19 
L.  J.,  C.  P.  281. 

(«)  Atkinson  v.  Stephens,  ubi  supra. 

{t)  Lord  Tenterden  was  of  opinion 
that  under  these  circumstances  the 
owner  of  the  goods  could  make  no  claim, 
since  he  ought  not  to  be  in  a  better  po- 
sition than  if  the  goods  had  not  been 
sold.  See  Abbott  on  Ship.  (10th  edit.) 
279,  and  the  foreign  authorities  cited 
there. 
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Regulations  NUMEROUS  regulations  have,  from  time  to  time,  been  established 
coll^suhT.  '^y  statute,  rule,  or  general  usage,  for  the  purpose  of  preventing 
collisions  at  sea.  It  is  the  duty  of  all  masters  and  crews  care- 
fiiUy  to  observe  these  rules ;  and  if  a  collision  take  place,  and 
the  master  or  crew  of  either  vessel  has  neglected  to  obey  them, 
the  owners  and  master  of  that  vessel  will  usually  be  liable  for 
the  damage  which  happens  (a). 

The  Merchant  Shipping  Act,  1854,  provides,  by  sect  328, 
that  in  every  case  of  collision,  in  which  it  is  practicable  so  to 
do,  the  master  must,  immediately  after  the  occurrence,  cause  a 
statement  of  it,  and  of  the  circumstances  under  which  it  oc- 
curred, to  be  entered  in  the  official  log-book,  which  entry  is  to 
be  signed  by  the  master,  and  also  by  the  mate  or  one  of  the 
crew,  subject  to  a  penalty  not  exceeding  201. 

(a)  See  the  cases  cited  below,  and  s.  298  of  the  Merchant  Shipping  Act,  1854. 
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It  is  an  acknowledged  rule  of  sailing,  and  one  which,  although  General  rules 
originally  suggested  by  convenience  only,  has  been  often  recog-  **  *^' 
nized  by  CJourts  of  law,  that  if  a  vessel  is  going  close  hauled  to 
the  wind,  and  another,  meeting  her,  is  going  free,  the  latter  must 
go  to  leeward;  for  otherwise  the  vessel  going  to  windward 
would  lose  her  position  (&).  On  the  same  principle,  vessels 
having  the  wind  fkir  must  give  way  to  those  sailing  by  or  against 
the  wind  (c).  It  is  also  a  rule,  that  when  both  ships  are  going 
by  the  wind,  the  vessel  on  the  starboard  tack  must  keep  her 
windy  and  the  one  on  the  larboard  tack  bear  up,  thereby  passing 
each  other  on  the  larboard  hand ;  and  that  when  both  vessels 
have  the  wind  large  or  a-beam,  and  meet,  they  must  pass  each 
other  in  the  same  way  on  the  larboard  hand  (d).  For  a  vessel 
on  her  port  tack  is  bound  to  give  way  to  a  vessel  on  her  star- 
board tack,  and  if  there  is  any  danger  of  collision  to  port  her 
hehn  and  go  to  leeward  of  the  other  ship,  which  should  keep  her 
course  (c).  And  a  vessel  in  motion  is  bound' to  steer  clear,  if 
possible,  of  a  vessel  at  her  moorings,  whether  properly  or  im- 
properfy  anchored  (/). 

The  sailing  rules  mentioned  above  do  not  relate  to  steamers.  Trinity  House 
Regulations  of  a  similar  kind  have,  however,  been  made  from  g"^^^^ 
time  to  time  for  the  guidance  of  steam  vessels.  Thus,  an  order 
of  the  Trinity  House  which  was  issued  on  the  30th  October, 
1840,  after  stating  that  steam  vessels  might  be  considered  as 
vessels  navigating  with  a  feir  wind,  directed  that  when  steam 
vessels  were  on  different  courses,  and  must  unavoidably  or  ne- 
cessarily cross  so  near  to  each  other  that,  by  continuing  their 
respective  courses,  there  would  be  a  risk  of  collision,  each  vessel 
should  put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard 
side  of  each  other ;  and  that  a  steam  vessel  passing  another  in 
a  narrow  channel  should  always  leave  the  vessel  she  was  passing 
on  the  larboard  hand  (g), 

(b)  Handaysyde  ▼.  Wilson,  3  C.  &  P.  (e)  Zugasti  y.  Lamer ,  12  Moo.  P.CC. 

628;  FennaU  v.  Oamer,  1  C.  &  M.  21 ;  331. 

&IU  Y.  Browth  9  C.  &  P.  601;   The  (/)  See  the  judgment  in  7%<Crlro/amo, 

buw^fries,  1  Swab.  A.  R.  125.  3  Hagg.  173  ;  The  Batavier,  4  Notes  of 

(e)  Jameeon  y.  Drinkald,  12  Moore,  Cases,  346. 

148.  {g)  See  as  to  the  construction  of  this 

{d)  See  at  to  the  application  of  this  order  the  judgment  of  Dr.  Lushington 

rule.  The  Jupiter,  3  Hagg.  320.    It  does  in  The  Friends,  1  W.  Rob.  484.     The 

Dot  apply  if  the  heads  of  the  vessels  are  Court  of  Admiralty  appears  to  have 

Dot  in  opposite,  but  only  in  different  considered  that  the  custom  of  particular 

directions.     The  London  Packet,  2 'Soies  rivers  interfering  with   this  rule   was 

of  Cases,  501.  superseded  by  it,  ib,;  and  The  Duke  qf 
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Statutory  rules 
of  sailing  as  to 
sailing  vessels 
and  steamers. 


These  rules  must  now,  however,  be  read  subject  to  and  in 
connection  with  the  provisions  of  the  Merchant  Shipping  Act, 
1854.  This  act,  which  relates,  in  this  respect,  both  to  sailing 
and  steam  vessels,  provides,  by  sect.  296,  that  whenever  any 
ship  proceeding  in  one  direction  meets  (A)  a  ship  proceeding  in 
another  direction,  so  that  if  they  both  continued  their  respective 
courses  they  would  pass  so  near  as  to  involve  a  risk  of  collision, 
the  helms  of  both  ships  must  be  put  to  port  so  as  to  pass  on  the 
port  side  of  each  other  (i) ;  and  that  this  rule  shall  be  obeyed 
by  all  steam  ships  and  by  all  sailing  ships,  whether  on  the  port 
or  starboard  tack,  and  whether  close-hauled  or  not,  unless  the 
circumstances  of  the  case  are  such  as  to  render  a  departure 
from  the  rule  necessary,  in  order  to  avoid  immediate  danger, 
and  subject  also  to  the  proviso  that  due  regard  shall  be  had  to 
the  dangers  of  navigation,  and,  as  regards  sailing  ships  on  the 
starboard  tack  close-hauled,  to  the  keeping  such  ships  under 
command  (A).  The  statute  also  provides,  by  sect.  297,  that  all 
steam  vessels  navigating  a  narrow  channel  must  keep,  as  far  as 
is  safe  and  practicable,  to  that  side  of  the  fair-way  or  mid- 
channel  which  lies  on  her  starboard  side.  Where  a  steam  vessel 
was  proceeding  down  the  Thames,  close  to  the  Surrey  shore, 
under  the  management  of  a  licensed  pilot,  and  came  into  col- 
lision with  a  barge  which  was  sailing  up  the  river,  it  was  held 
that  it  was  the  duty  of  the  pilot  to  have  kept  the  steam  vessel 
to  the  starboard  side  of,  but  within  the  fair-way  or  mid-channel, 
and  that  when  he  saw  the  risk  of  collision  he  ought  to  have 
ported  her  helm  so  as  to  pass  on  the  port  side  of  the  barge. 
The  Court  was,  therefore,  of  opinion  that  it  was  properly  left  to 
the  jury  in  this  case  to  say  whether,  at  the  time  of  the  collision, 
the  steam  vessel  was  on  the  starboard  side  and  within  the  feir- 


Sutsez,  1  W.  Rob.  275;  see  also  The 
Unity,  1  Swab.  A.  R.  101.  In  Tht  Ge- 
neral Steam  Navigation  Company  v.  Ton- 
kin, 4  Moo.  P.  C.  C.314 ;  and  The  Hope, 
1  W.  Rob.  157 ;  it  was  held,  that  the 
rules  mentioned  above  were  not  to  be 
pertinaciously  adhered  to  where  such  a 
course  would  lead  to  a  collision  instead 
of  preventing  one. 

[h)  The  term  **  meeting"  is  ordinarily 
applicable  to  the  case  of  vessels  meeting 
end  on,  or  nearly  end  on,  or  approaching 
one  another  on  opposite  parallel  courses, 
so  as  to  involve  risk  of  collision,  and 
does  not  apply  to  cases  where  one  ship 
appears  to  be  as  much  as  five  or  six 


points  on  the  starboard  or  larboard  bow. 
See  the  observations  of  Dr.  Lushington 
on  The  Cleopatra^  1  Swab.  A.  R.  136. 

(i)  This  section  applies  also  to  the 
case  of  vessels  lying  to,  The  James,  1 
Swab.  A.  R.  60  ;  iSL  C,  on  appeal,  non. 
Lawson  v.  Carr,  10  Moo.  P.  C.  C.  162. 
For  decisions  in  the  Admiralty  Court  on 
this  section,  see  H.  M.  S.  luJUxible.  1 
Swab.  A.  R.  32;  The  Ericsson,  ib,  38; 
The  Cleopatra,  ib,  135 ;  The  Joseph  Sowtes, 
ib.  185. 

{k )  See  the  former  acts,  now  repealed, 
which  contained  some  provisions  of  the 
same  kind,  the  9  &  10  Vict,  c  100,  and 
the  14  &  15  Vict,  c  79. 


Digitized  by 


Google 


COLLISION.  401 

way  or  mid-chaimel;  and^  whatever  ¥ras  the  poeitioii  of  the 
steam  ressel,  whether  the  colUsioii  was  caused  by  the  ne^* 
gence  of  the  pilot  or  not  (Z). 

Vessels  should  act  towards  each  other  with  respect  to  the 
above  rules  upon  the  presumption  that  they  will  be  properly 
observed  (m).  The  expression  ^'  close-hauled"  in  the  act  is  not 
confined  to  vessels  which  are  sailing  as  close  as  possible  to  the 
windy  but  it  is  for  the  jury  in  each  case  to  say  whether  the  ship 
was  so  close-hauled  that  by  porting  her  helm  she  could  not  be 
kept  under  command,  although  she  might  otherwise  be  put 
nearer  the  wind  (n).  The  rule  which  relates  to  the  navigation 
of  steam  vessels  in  a  river  or  narrow  channel  will  be  applied 
under  ordinary  circumstances  to  vessels  in  tow  (o). 

It  has  been  considered  by  the  Court  of  Admiralty  that  these 
statutory  directions  do  not  apply  to  foreign  ships  on  the  high 
seas,  nor  to  a  British  ship  which  comes  into  collision  with  a 
foreign  ship  on  the  high  seas,  and  that  in  such  cases  the  question 
of  negligence  is  to  be  governed  by  the  general  maritime  law(|>). 

Another  important  means  of  preventing  collisions  between  Rules  as  to 
vessels  is  the  exhibiting  of  proper  lights  at  night.  sigiiS^    °^ 

Independently  of  any  statutory  regulations  it  is  usually  the 
duty  of  vessels  to  exhibit  a  light  when  either  moving  or  sta- 
tionary at  night  in  any  place  in  which  it  is  probable  that  other 
vessels  may  pass.  Where,  therefore,  a  ship  lying  at  anchor  at 
n^ht  in  a  track  which  was  much  frequented,  showed  no  lights, 
and  was  run  into  and  injured  by  another  vessel,  it  was  held 
that,  by  reason  of  this  negligence,  the  owners  could  not  recover 
for  the  injuries  done  to  her  (g). 

Some  important  statutory  rules  are  now  in  force  on  this  sub- 
ject.   By  the  Merchant  Shipping  Act,  1864,  sect.  296,  the  Ad- 

(0  Smith  y.  Fots,  2  H.  &  N.  97.    See  A  custom  by  which  the  navig^tioo  of  a 

alio  WMtUl  ▼.  Crmrford,  2  Jur.,  N.  S.  particular  riyer  is  regulated  cannot  be 

742,  and  Chadwick  v.  Tke  Dublin  Steam,  set  up  as  an  excuse  for  disobeying  these 

Packet  Company,  6  £.  &  B.  771,  as  to  statutory  rules,  The  Unity,  1  Swab.  A.R. 

the  proper  mode  of  directing  a  jury  in  101 ;  The  Hand  qf  Preddenee,  1  Swab, 

these  cases.  A.  R.  107.    See  also  ante,  p.  399,  noto 

(m)  The  Mangerton,  2  Jur.,  N.  S.  620 ;  (g). 

The  Dumfries,  1  Swab.  A.  R.  63 ;  S,  C,  (p)  The  Dumfries,  1  Swab.  A.  R.  63 ; 

on  appeal,  nam.  Thompeon  v.  From,  ib.  The  ZoUverein,  2  Jur.,  N.  S.  429 ;  &  C, 

125,  and  10  Moo.  P.  C.  C.  461.  4  Week.  Rep.  655,  adopting  the  prin- 

(r)    Chadwick  v.  The  City  qf  Dublin  ciples  acted  upon  in  the  Nostra  Signora 

St9am  Packet  Company,  6  E.  &  B.  771.  De  Ua  Dolores,  1  Dods.  290,  and  see 

(o)  The  La  Plata,!  Smab.  A.  fL  29%;  Cope  ^.  Doherty,  ii  K.  k  J,  367. 

5.  C.  in  the  Admiralty  Court,  ib.  220.  (q)  The  Fietoria,  3  W.  Rob.  49. 

D  D 


Digitized  by 


Google 


402  COLLIBION. 

miralty  is  empowered  from  time  to  time  to  make  regulations 
requiring  the  exhibition  of  lights  and  the  use  of  fog  signals  by 
any  classes  of  ships  (whether  steam  or  sailing  ships)  within  such 
places  and  under  such  circumstances  as  they  may  think  fit. 
These  regulations  must  be  published  in  the  London  Gazette^ 
and  the  Admiralty  is  bound  to  print  them  and  to  furnish  a  copy 
of  them  to  any  owner  or  master  applying  for  it;  and  they  are 
proveable  by  the  production  of  the  Gazette.  All  owners  and 
masters  are  bound  to  take  notice  of  these  rules  and  to  obey 
them^  and  not  to  exhibit  any  other  lights  or  use  any  other  fog 
signals.  In  case  of  default  the  master  (or  the  owner^  if  it  appear 
that  he  was  in  fault)  is  liable  to  a  penalty  not  exceeding  20/.  {q\ 

The  power  thus  given  to  the  Commissioners  of  the  Admiralty 
was  exercised  on  the  24th  February,  1868.  By  an  order  of  this 
date,  which  came  into  force  on  the  1st  October,  1858,  regula- 
tions were  made  for  the  carrying  of  lights  and  the  using  of  fog 
signals  both  by  steam  vessels  and  by  sailing  vessels. 

This  order  is  in  the  following  terms : — 

Admiralty  Notice  respecting  Lights  and  Fog  Signals  to  be 
carried  and  used  by  Sea-going  Vessels,  to  prevent  Collision. 

By  the  Commissioners  for  executing  the  o£Eice 
of  Lord  High  Admiral  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  &c. 

By  virtue  of  the  power  and  authority  vested  in  us,  we  hereby 
revoke,  as  from  and  after  the  30th  day  of  September,  1858,  the 
regulations  made  and  published  by  us  on  the  1st  day  of  May, 
1862,  relating  to  the  lights  to  be  carried  by  sea-going  vessels  to 
prevent  collision:  and  we  hereby  make  the  following  regulations, 
and  require  and  direct  that  the  same  be  strictly  observed  and 
carried  into  effect  on  and  afler  the  1st  day  of  October,  1868 : — 

STEAM  VESSELS. 

All  sea-going  steam  vessels,  when  under  steam,  shall,  between 
sunset  and  sunrise,  exhibit  the  following  lights : — 

1.  A  bright  white  light  at  the  foremast  head  (r). 
A  green  light  on  the  starboard  side. 

A  red  Ught  on  the  port  side. 

2.  The  mast-head  light  shall  be  so  constructed  as  to  be  visible 

{q)  M.  S.  Act,  1854,  8.  295.  to  define  what  constitutes  a  bright  light, 

(r)  It  has  been  regretted  that  there      See  the  judgment  in  Mackoy  y.  BtibtrUt 
is  nothing  in  the  Adxmralty  r^ulations      9  Moa  P.  C.  C.  357. 


Digitized  by 


Google 


COLLISION.  403 

on  a  dark  night,  with  a  dear  atmosphere,  at  a  distance  of  at 
least  five  miles,  and  shall  show  an  uniform  and  unbroken  light 
oyer  an  arc  of  the  horizon  of  twenty  points  of  the  compass,  and 
it  shall  be  so  fixed  as  to  throw  the  light  ten  points  on  each  side 
of  the  ship,  viz.,  firom  right  ahead  to  two  points  abaft  the  beam 
on  either  side. 

3.  The  green  light  on  the  starboard  side  and  the  red  light  on 
the  port  side  shall  be  so  constructed  as  to  be  visible  on  a  dark 
night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  two 
miles,  and  show  an  uniform  and  unbroken  light  over  an  arc  of 
the  horizon  of  ten  points  of  the  compass,  and  they  shall  be  so 
fixed  as  to  throw  the  light  firom  right  ahead  to  two  points  abaft 
the  beam  on  the  starboard  and  on  the  port  sides  respectively. 

4.  The  side  lights  are  to  be  fitted  with  inboard  screens  pro- 
jecting at  least  three  feet  forward  from  the  light,  so  as  to  prevent 
the  lights  from  being  seen  across  the  bow. 

5.  Steam  vessels  under  sail  only  are  not  to  carry  their  mast- 
head light 

Fog  Signah. 
All  sea-going  steam  vessels,  whether  propelled  by  paddles  or 
screws,  when  their  steam  is  up,  and  when  under  way,  shall  in 
all  cases  of  fog  use  as  a  fog  signal  a  steam  whistle,  placed 
before  the  funnel  at  not  less  than  eight  feet  from  the  deck, 
which  shall  be  sounded  once  at  least  every  five  minutes ;  but 
when  the  steam  is  not  up,  they  shall  use  a  fog  horn  or  bell,  as 
ordered  for  sailing  ships. 

SAILING  VESSELS. 

1.  All  sea-going  sailing  vessels  when  under  way  or  being 
towed  shall  between  sunset  and  sunrise  exhibit  a  green  light  on 
the  starboard  side  and  a  red  light  on  the  port  side  of  the  vessel, 
and  such  lights  shall  be  so  constructed  as  to  be  visible  on  a 
dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least 
two  miles,  and  shall  show  an  uniform  and  unbroken  light  over 
an  arc  of  the  horizon  of  ten  points  of  the  compass,  fi*om  right 
ahead  to  two  points  abaft  the  beam  on  the  starboard  and  on 
the  port  sides  respectively. 

2.  The  coloured  lights  shall  he  fixed  whenever  it  is  practicable 
so  to  exhibit  them,  and  shall  be  fitted  with  inboard  screens  pro- 
jecting at  least  three  feet  forward  from  the  light,  so  as  to  pre- 
vent the  lights  being  seen  across  the  bow. 
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3.  When  the  coloured  lights  cannot  be  fixed  (as  in  the  case 
of  small  vessels  m  bad  weather),  they  shall  be  kept  on  deck  be- 
tween sunset  and  sunrise,  and  on  their  proper  sides  of  the  vessel, 
ready  for  instant  exhibition,  and  shall  be  exhibited  in  such  a 
manner  as  can  be  best  seen  on  the  approach  of,  or  to,  any  other 
vessel  or  vessels,  in  sufficient  time  to  avoid  collision,  and  so  that 
the  green  light  shall  not  be  seen  on  the  port  side,  nor  the  red 
light  on  the  starboard  side. 

Fog  Signals. 
All  sea-going  sailing  vessels,  when  under  way,  shall,  in  all 
cases  of  fog,  use  when  on  the  starboard  tack  a  fog  horn,  and 
when  on  the  port  tack  shall  ring  a  bell.    These  signals  shall  be 
sounded  once  at  least  every  five  minutes. 

PILOT  VESSELS. 

Sailing  pilot  vessels  are  to  carry  only  a  white  light  at  the 
mast-head,  and  are  to  exhibit  a  flare-up  light  every  fifteen 
minutes,  in  accordance  with  Trinity  House  regulation. 

VESSELS  AT  ANCHOR. 

All  sea-going  vessels  when  at  anchor  in  roadsteads  or  fiiir- 
ways,  shall  between  sunset  and  sunrise  exhibit  where  it  can 
best  be  seen,  but  at  a  height  not  exceeding  twenty  feet  above 
the  hull,  a  white  light  in  a  globular  lantern  of  eight  inches  hi 
diameter,  and  so  constructed  as  to  show  a  clear,  uniform^  and 
unbroken  light  all  round  the  horizon,  at  a  distance  of  at  least 
one  mile. 

Given  under  our  hands  this  24th  day  of  February,  1 858. 

Charles  Wood. 

r.  s.  dundas  («). 

These  regulations  have  the  force  of  an  act  of  ParUament,  and 
should  be  strictly  observed  (0.    We  shall  see  in  a  later  part  of 


(«)  Annexed  to  this  order  are  dia-  visible  in  this  position  than  at  tbe  i 

grams  illustrating  the  working  of  this  head,  had  decided  that  there  had  been 

mode  of  fitting  lights,  they  will  be  found  a  substantial  compliance  with  the  rule, 

in  the  Appendix,  ftott^  p.  ccxli.  In  the  Privy  Council,  however,  this  de- 

(0  Valentine  v.  Cleugh,  8  Moo.  P.C.  C.  cision  was  reversed,  that  Court  holding 

167,  which  was  a  decision  upon  the  that  there  had  been  a  non-observince 

Admiralty  rules  made  under  the  14  &  of  the  statutory  rule,  and  that  die  eol- 

15  Vict.  c.  79.    In  this  case  the  light  lision  had  been  caused  thereby.    See 

of  a  sailing  vessel  at  anchor  had'  been  also  Morgan  v.  Sm,  11  Moo.  P.  C  C. 

placed  on  the  mizen  rigging  instead  of  at  S07  ;  The  Vivid,  1  Swab.  Ad.  R.  88; 

the  mast-head,  as  required  by  the  re^-  S,  C,  on  appeal,  nom.   Churchyard  v. 

lation,and  the  Court  of  Admiralty  being  Palmer^  10  Moo.  P.  C.  C.  473»  in  which 

of  opinion  that  the  light  was   more  case  the  Admiralty  rule  as  to  lights 
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this  chapter  that  the  owners  of  vessels  which  disregard  these 
rules  cannot  recover  in  respect  of  any  (Collision  caused  by  this 
disobedience,  unless  circumstances  existed  which  made  the  de- 
parture from  the  rule  necessary  (u). 


The  shipowners  are  liable  for  the  negligent  and  improper  acts  Parties  lia- 

of  the  master  and  crew  whilst  acting  within  the  scope  of  their  spect'op'col- 

employment(a:).  Where  a  vessel  is  chartered  the  liability  of  the  lision, 

shipowner,  in  respect  of  a  collision  caused  by  the  tortious  or  Shipowners 
1.  I.    1  11  11  1         and  charterers. 

negligent  acts  of  the  crew,  depends  upon  whether  or  not  they 
can  be  considered  to  be  his  servants.  Where  the  shipowner 
provides  the  vessel  only,  and  the  crew  is  selected  by  the  char- 
terer, he  alone  is  responsible  for  their  acts  (y).  But  if  the  ship- 
owner provides  not  merely  the  vfessel  but  also  the  crew,  and  the 
charter-party  shows  that,  although  he  has  parted  with  the  pos- 
session of  the  ship,  she  is  still  under  his  control  and  navigated 
by  a  master  and  sailors  appointed  by  him,  although  paid  by  the 
charterer,  the  owner  is  liable  (z).  On  the  same  principle,  where 
the  lessee  of  a  ferry  hired  a  steamer  with  a  crew  to  ply  to  and 
fro,  and  a  passenger,  whilst  on  board,  was  injured  by  the  break- 
ing of  a  rope,  through  the  negligence  of  the  crew,  it  was  held 
that  the  crew  remained  the  servants  of  the  shipowners,  and  that 
the  latter  were,  therefore,  liable  to  the  passenger  (a).  In  an  earlier 
case  (6),  where  an  injury  arose  from  the  negligence  of  a  crew 


had  not  been  strictly  complied  with,  but 
the  collision  had  not  been  caused  by  the 
breach  of  the  regulation.  The  follow- 
ing cases  which  were  decided  upon  the 
earlier  Admiralty  regulations,  made  un- 
der the  14  &  15  Vict  c.  79,  which  dif- 
fo-ed  in  some  respects  from  the  rules 
which  are  now  in  force,  may  be  usefully 
referred  to,  The  General  Steam  Naviga- 
tion Company  v.  Morrison,  13  C.  fi.  581 ; 
Doweli  V.  The  General  Steam  Navigation 
Company,  5  £.  &  B.  195;  7%e  General 
Steam  Navigation  Company  v.  Mann,  14 
C.  B.  127,  and  Morrison  v.  The  General 
Steam  Navigation  Comp<my,  8  Ex.  733. 
The  provisions  of  the  Merchant  Ship- 
ping Act,  1854,  for  preventing  the  ex- 
hibition of  false  lights  on  shore,  will  be 
found  post,  p.  418. 

(«)  M.  S.  Act,  1854, 8.  298,  and  post, 
p.  409. 

(z)  See  the  cases  cited  below,  and 
ante,  p.  105.  See  as  to  proceedings 
against  foreign  owners  under  the  M.  S. 
Act,  1854,  8.  527,  post,  p.  407. 

(y)  Scott  V.  Scott,  2  Stark.  348. 


(«)  Fenton  v.  The  Dublin  Steam  Packet 
Company,  8  A.  &  E.  835.  The  Court 
abstained  from  saying,  that  because  the 
owner  was  liable  the  charterer  was  not. 
Indeed  it  appears  to  have  thought  that 
the  latter  was  also  liable  ;  nor  is  there 
any  inconsistency  in  this  view.  The 
charterer  may  be  liable  if  he  has  inter- 
fered in  the  navigation  of  the  vessel, 
and  so  for  the  time  made  the  crew  his 
agents ;  and  yet  the  person  whose  ship 
is  injured,  and  who  can  rarely  be  aware 
of  the  nature  of  the  contract  between 
the  charterer  and  the  owner,  may  be 
entitled  to  resort  to  compensation  to 
the  latter,  whose  agents  the  crew  usually 
are.  See  the  judgments  in  Laugher  v. 
Pointer,  5  B.  &  C.  547  ;  Quarman  v.  Bur- 
nett, 6  M.  &  W.  499 ;  and  McLaughlin 
V.  Pryor,  4  M.  &  Gr.  48,  which  were 
cases  of  collision  by  carriages ;  and  Mar- 
tin V.  Temperley,  4  Q.  B.  298. 

(a)  Dalyell  v.  Tyrer,  1  E.,  B.  &  E. 
899.  In  this  case  the  crew  were  paid 
by  the  defendants. 

(6)  Fletcher  v.  Braddick,  2  N.  R.  182. 
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who  were  paid  by  the  owners,  it  was  held  that  the  latter  were 
liable,  although  the  ship  was  chartered  to  the  Commissioners  of 
the  Navy  as  an  armed  vessel,  and  a  commander  of  the  Navy 
and  a  King's  pilot  were  on  board  at  the  time  of  the  collision. 

The  owners  of  a  transport  employed  by  government  are  not, 
however,  liable  for  damage  which  she  does  by  a  collision  which 
occurs  in  consequence  of  obedience  to  the  orders  of  a  Queen's 
officer  under  whose  command  she  is,  there  being  no  n^Iigence 
on  their  part  (c). 

Where  it  was  proved  that  the  barge  which  did  the  damage 
belonged  to  the  defendant,  but  the  bargeman  could  not  be 
identified,  it  was  held  that  this  was  primd  facie  evidence  that  it 
was  steered  by  the  defendant's  servants ;  and  that  if  it  was  on 
hire,  or  in  the  employment  of  any  other  person,  it  lay  upon  the 
defendant  to  prove  the  fact(rf); 

Mastcrt.  Masters  are  liable  both  to  their  owners  and  to  third  persons 

in  respect  of  collisions  caused  by  their  negligence  or  miscon- 
duct («).  They  may  be  sued  at  law,  or  proceeded  against  in 
the  Court  of  Admiralty  (/). 


Effect  of  Pilot 
Acts  on  liabi- 
lity of  owners, 
masters,  and 
pilots. 


When  a  collision  takes  place  within  a  district  in  which  vessels 
are  bound  to  be  provided  with  a  licensed  pilot,  the  liability  of 
the  master  and  owners  is  usually  limited  by  the  particular  Pilot 
Act  which  relates  to  the  locality.  The  effect  of  the  existing 
Acts  on  the  liability  of  owners,  masters  and  pilots  has  been  con- 
sidered in  an  earlier  Chapter  (g). 


Officers  of  The  superior  officer  of  a  Queen's  ship  is  not  responsible  for 

Queen's  ships,   damage  caused  by  the  act  of  an  officer  under  his  command,  but 


One  of  the  terms  of  the  charter-party 
in  this  case  was,  that  the  master  should 
strictly  observe  and  execute  all  such 
orders  and  instructions  as  he  should 
from  time  to  time  receive  from  the 
officer  who  should  be  appointed  to  com- 
mand  the  vessel.  Loid  Mansfield  ob- 
served, that  it  was  doubtful  whether 
this  provision  meant  "  that  the  officer 
should  see  to  the  navi^i^ation  and  direct 
the  motions  of  the  ship,  or  only  direct 
to  what  place  the  ship  snould  be  carried 
for  the  purpose  of  being  employed 
against  the  enemy.  The  true  justice  of 
the  case  is,  that  if  any  injury  happens 
through  the  misconduct  of  the  master 
and  crew,  the  owners  should  be  liable, 


but  if  by  the  misconduct  of  the  officer, 
the  officer  should  be  liable.  But  how 
is  a  third  person  to  ascertain  the  fact  ?" 

(c)  Hodgkiruom  v.  Femie,  2  C.  B., 
N.  S.  415. 

(rf)  Joyce  V.  Capel,  8  C.  &  P.  870. 


(e)  Ante,  p.  105. 


See  the  judgment  in  The  Volant, 
1  W.  Rob.  887. 

(g)  See  ante,  pp.  1 97, 1 98.  It  is  scarcely 
necessary  to  add,  that,  where  damage  is 
done  by  a  ship  whilst  in  tow  of  a 
steamer,  the  owners  of  the  ship  cannot 
set  up  as  a  defence,  that  by  their  charter- 
party  they  were  obliged  to  obey  orders 
or  put  the  ship  in  tow  of  the  steamer, 
The  TUmdtroga,  1  Swab.  A.  R.  215. 
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i^pointed  by  the  same  authority  as  himself.  It  is  a  general 
principle^  which  has  been  acted  upon  on  several  occasions  in 
the  Court  of  Admiralty,  that  in  cases  of  tort  (h)  or  damage  done 
by  vessels  of  the  Crown  the  legal  responsibility  rests  with  the 
actual  wrongdoer,  and  the  injured  party  must  seek  redress  from 
the  person  who  immediately  causes  the  injury  (i).  The  com- 
manders of  Queen's  ships  have,  however,  in  some  cases,  been 
condemned  in  causes  of  damage,  where  the  collision  has  ap- 
peared to  be  the  result  of  negligence  in  the  management  of  their 
vessels,  although  there  was  no  direct  personal  interference  on 
their  part  (A). 

The  remedy  in  a  Court  of  law  for  damage  by  coUision  is  an  Rights  and 
action  of  trespass  or  case :  trespass  lies  if  the  injury  is  wilful  or  courts'of''' 
direct;  case,  if  it  is  negUgent  or  indirect,  or  is  committed  by  an  Common  Law. 
agent  (Z). 

An  the  part  owners  of  a  ship  should  join  in  actions  for  any  Action. 
damage  done  to  her  by  collision.  The  nonjoinder  of  all  the 
owners  may  be  objected  to  by  notice  or  by  plea  in  abatement. 
The  Courts  have,  however,  now  extensive  powers  of  amendment 
in  cases  of  nonjoinder  and  misjoinder  (m).  If  one  of  several 
part  owners  dies  after  the  ship  has  sustained  an  injury,  the  action 
must  be  brought  in  the  names  of  the  survivors  (n). 

Where  damage  is  done  by  a  foreign  ship,  she  may  be  arrested  Power  to  arrest 
before  action,  and  security  for  the  damages  and  costs  may  be  underVer? 
obtained.      By  the  Merchant  Shipping  Act,  1854,  sect.  627,  chant  Shipping 
whenever  any  injury  has,  in  any  part  of  the  world,  been  caused 
to  any  property  belonging  to  the  Queen  or  any  of  her  subjects 

(h)  NiehoUon  y.  Mountey,  15  East,  supposed  offences  against  the  regula- 

384.    Public  officers  are  responsible  for  tions  of  the  statute  with  reference  to 

their  own  acts  and  negligence,  but  are  the    assumption    of  the  character   of 

not  usually  liable  for  the  misfeasance  British  ships,  where  the  seizure  or  de- 

and    negligence    of    the    subordinate  tention   was    made    upon    reasonable 

officers  under  them.    The  maxim  re-  grounds. 

ipondetU  superior  does  not  apply  to  these  (Ar)  See  7%e  Volcano,  2  W.  Rob.  337 ; 

See  Story  on  Agency,  sects.  31 9,  The  Birkenhead,  3  ib,  75. 


821,  322,  and  the  judgment  in  Hall  v.  (/)  Ogle  v.  Barnes,  8  T.  R.  188;  Hug^ 

Smith,  2  Bing.  158.  gett  v.  Montgomery,  2  N.  R.  446 ;  Shar^ 

(I)  See  The  Mentor,  1  Rob.  179 ;  and  rod  v.  The  London  and  North  Western 

the  judgment  in  The  Athol,  1  W.  Rob.  Railway,  4  Ex.  500. 

881.    The  M.  S.  Act,  1854,  s.  104,  pro-  (m)  See  ante,  p.  75,  and  the  15  ft  16 

tects  officers  from  liability  in  respect  of  Vict,  c  76,  ss.  34, 36. 

the  leizare  or  detention  of  any  ship  for  (n)  Ante^  p.  67. 
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by  any  foreign  ship^  if  any  time  thereafter  the  ship  is  foond  in 
any  port  or  river  of  the  United  Kingdom,  or  within  three  mileB 
of  the  coasty  the  judge  of  any  Court  of  Record  in  the  United 
Kingdom,  or  the  judge  of  the  High  Court  of  Admiralty,  or,  in 
Scotland,  of  the  Court  of  Session,  or  the  sheriff  of  the  county 
within  whose  jurisdiction  the  ship  may  be,  may,  upon  its  being 
shown  to  him  by  any  person  applying  summarily  that  the  ii^uiy 
was  probably  caused  by  the  misconduct  or  want  of  skill  of  the 
master  or  mariners  of  the  foreign  ship,  issue  an  order  directed 
to  any  officer  of  Customs  or  other  officer,  requiring  him  to  de- 
tain the  ship  until  the  owner,  master,  or  consignee  has  made 
satisfaction  in  respect  of  the  injury,  or  has  given  security,  to  be 
approved  by  the  judge,  to  abide  the  event  of  any  action^  suit,  or 
other  legal  proceeding  that  may  be  instituted  in  respect  of  it, 
and  to  pay  all  costs  and  damages  that  may  be  awarded ;  and 
any  officer  of  Customs  or  other  officer  to  whom  such  an  order 
is  directed  must  detain  the  ship  accordingly. 

By  sect  528,  where  it  appears  that  before  any  applicaticm  can 
be  made  under  the  above  section  the  foreign  ship  will  have 
departed  beyond  the  limits  mentioned  in  it,  any  commissioned 
ofl^er  on  full  pay  in  the  military  or  naval  service  of  the  Queen, 
or  any  British  officer  of  Customs,  or  any  British  consular  officer, 
may  detain  the  ship  until  such  time  as  will  allow  the  apfdi- 
cation  to  be  made  and  the  result  of  it  to  be  communicated 
to  him.  The  officer  is  not  liable  for  any  costs  or  damages  in 
respect  of  this  detention  unless  it  is  proved  to  have  been  made 
wiUiout  reasonable  grounds. 

By  sect.  529,  in  any  action,  suit,  or  other  proceeding  in  rela- 
tion to  injuries  of  this  kind,  the  person  giving  security  is  to  be 
made  defendant,  and  must  be  stated  to  be  the  owner  of  the  ship 
that  has  occasioned  the  damage ;  and  the  production  of  the  order 
of  the  judge  made  in  relation  to  the  security  is  conclusive  evi- 
dence of  the  liabiUty  of  the  defendant. 

Effect  of  neg-        The  onus  probandi  lies  in  all  cases  upon  the  party  seeking  to 

part°^  plain-    '^c^^®'^  compensation  for  damage  caused  by  a  collision,  and  he 

tiffonngbtto  must  establish  that  the  loss  was  attributable  to  the  default  of 

the  person  sued  (o).     The  plaintiff  is  usually  entitled  to  succeed 

if  he  shows  that  the  injury  of  which  he  complains  was  occasioned 

by  the  improper  or  negligent  conduct  of  the  defendant  or  his 

(o)  Morgau  v.  Sim,  11  Moo.  P.  C.  C.  107. 
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lenrants.  But  if  it  appear  that  the  plaintiff  or  his  agents  were 
guilty  of  negligence  which  substantially  contribuied  to  the  injury , 
he  cannot  recover,  although  the  defendant  or  his  agents  may 
have  also  acted  negligently.  It  is  not,  however,  every  act  of 
negligence  on  the  part  of  the  plaintiff  which  will  preclude  him 
from  recovering ;  he  is  entitled  to  recover  although  he  may  have 
been  n^ligent,  unless  he  might,  by  the  exercise  of  ordinary  care, 
have  avoided  the  consequences  of  the  defendant's  negligence  (p). 

This  rule  has  been  applied  to  such  an  extent  that  it  has  been 
held,  that  a  passenger  who  selects  a  particular  vessel  so  far 
idoitifies  himself  with  the  owners  of  it,  that  he  cannot  recover 
for  an  injury  caused  by  the  negligent  collision  of  another  vessel, 
if  those  who  have  the  control  of  the  vessel  in  which  he  is  have 
also  been  guilty  of  negligence  substantially  conducing  to  the 
accident  (q). 

The  question  whether  there  has  been  negligence  or  want  of 
skill  is  for  the  jury.  Nautical  witnesses  who  did  not  see  the 
collision  may  be  asked  what  is  the  duty  of  persons  at  sea,  under 
particular  circumstances,  but  they  cannot  be  asked  their  opinion 
on  the  facts  given  in  evidence,  for  this  would  be  an  infringement 
upon  the  province  of  the  jury  (r).  It  is  always  very  material,  in 
enquiring  into  the  question  of  negligence,  to  consider  whether 
the  customary  rules  of  navigation  which  have  been  already 
referred  to  («),  have  or  have  not  been  observed. . 

There  is  an  important  statutory  provision  relating  to  this  sub-  Where  colli- 
ject    By  the  Merchant  Shipping  Act,  1864,  sect.  298,  if,  in  any  jy  br^wh'or^ 
case  of  collision,  it  appears  to  the  Court  before  which  the  case  statutory  sail- 
is  tried  that  the  coUision  was  occasioned  by  the  non-observance  Admiralty 


(p)  Vamdetflank  y.  Miller,  M.  &  M.  572. 

169 ;   Vennall  ▼.  Garner,  1  C.  &  M.  21 ;  (q)  Thorogood  v.  Bryan,  and  Cattlin 

Lack  ▼.  Seward,  4  C.  &  P.  106  ;  Lurford  y.  HUlt,  8  C.  B.  115.     See  also  the  ob- 

y.  Large,  5  C.  &  P.  421 ;  SilU  y.  Brown,  seryations  on  this  rule  in  the  notes  to 

9  C.  &  P.  601 ;  Bridge  y.  The  Grand  1  Smith,  L.  C.  219,  220  (4tb  ed.). 

JimetUm  Railway,   8   M.    &   W.   244;  (r)  SilU  y.  Brown,  9  C.  &  P.  601. 

Damee  y.  Mann,  JO  M.  &  W.  546 ;  Clay-  See,  howeyer,  Malton  y.  Neibit,  1  C.  & 

ard$  y.  Detkick,  12  Q.  B.   489 ;  Riglnf  P.  70.     In  this  case  which  was  an  ac 

y.  Hewitt,  5  Ex.  240 ;  and  Greenland  v.  tion  for  negligently  nayigating  a  ship, 

'^              ib.  248.    See  also  the  judg-  whereby  she  was  wrecked,  and  the  plain- 


rules  as  to 
lights. 


ments  in    The  Mayor  qf  Colchester  y.  tiff  lost  his  passage  in  her,  it  was  held 

Brooke,  7  Q.  B.  377)  and  Dowell  y.  The  that  eyidence  of  specific  acts  of  negli- 

General  Steam  Navigation  Company,  5  E.  gence  on  the  part  of  the  master  and  crew, 

&  B.  195;  Carwell  y.  Worth,  ib.  489,  unconnected  with  the  matter  complained 

where  the  same  principle  was  acted  on ;  of,  was  not  admissible, 

and  Tuffv.  Warman,  2  C.  B.,  N.  S.  740;  («)  Ante,  p.  899. 
S,  C,  in  Cam.  Scacc.,  5  C.  B.,  N.  S. 
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of  any  rule  for  the  exhibition  of  lights,  or  the  use  of  fog  signals, 
issued  in  pursuance  of  the  powers  in  the  act  contained,  or  of  the 
rules  which  are  contained  in  the  act  as  to  the  passing  of  steam 
and  sailing  ships,  or  as  to  steam  ships  keeping  to  that  side  of  a 
narrow  channel  which  lies  on  their  starboard  side,  the  owners  of 
the  ship  by  which  the  rule  has  been  infringed  are  not  entitled 
to  recover  any  recompense  whatever  for  any  damage  sustained 
by  their  ship  in  the  collision,  unless  it  is  shown  to  the  satisfac- 
tion of  the  Court  that  the  circumstances  of  the  case  made  a 
departure  from  the  rule  necessary  (t). 

And  by  sect.  299,  in  case  any  damage  to  person  or  property 
arises  from  the  non-observance  by  any  ship  of  any  of  these  rules, 
the  injury  is  to  be  deemed  to  have  been  occasioned  by  the  wilful 
de&ult  of  the  person  in  charge  of  the  deck  of  the  ship  at  the 
time,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  a  departure  from  the  rule 
necessary. 

These  provisions  do  not  affect  the  rules  of  law  already  men- 
tioned, with  reference  to  the  effect  of  negligence  on  the  right  to 
recover  (u).  Where,  therefore,  a  vessel  having  no  light,  accord- 
ing to  the  requirements  of  the  existing  Admiralty  regulations, 
was  injured  by  another  ship  through  sheer  carelessness,  it  was 
held  that  the  owner  of  the  injured  ship  might  recover;  the 
absence  of  the  light  not  having  in  any  way  contributed  to  the 
collision  (a:).  Where,  however,  the  plaintiff's  vessel,  by  im- 
proper management,  or  by  neglectmg  to  observe  the  Admiralty 
rules,  directly  contributes  to  the  accident,  the  defendant  is  not 
liable,  however  much  he  may  also  be  in  fault  (y).  If  both  the 
vessels  have  failed  to  observe  the  rules  as  to  lights,  neither  can 
recover  against  the  other  (ar).  The  fietct  of  its  being  a  clear 
moonlight  night  does  not  relieve  a  vessel  from  compliance  with 
the  rules  as  to  lights  (a). 

(t)  See  The  JuUana,  1  Swab.  A.  R.  panyt  5  E.  &  B.  195,  and  die  cases 

20.  cited  ante,  p.  404,  note  (t),  and  Laanom 

(«)  TMf  ▼.  Warman,  2  C.   B.,  N.  S.  v.  Carr,  10  Moo.  P.  C.  C.  162. 

740  ;  S,  C,  in  Cam.  Scacc.,  5  C.  B.,  N.  S.  (y)  Dowell  v.  The  General  Sieam  Nm- 

672,  vigatitm  Company,  ubi  tupnu    This  case 

(:r)  Morrison  v.   The   General  Steam  was  decided  under  the  rules  made  in 

Navigation  Company,  8  Ex.  733;  this  pursuance  of  the  14  &  15  Vict.  c.  79. 

case  was  decided  upon  the  14  &  15  Vict  (z)  The  AUwal,  18  Jur.  296 ;  Lameem 

c.  79,  and  the  rules  made  under  that  v.  Carr,  ubi  tupra. 

act    See  also  The  Commereey  3  W.  Rob.  (a)  Morgan  ▼.  Sim,  11  Moo.  P.  C.  C. 

287  ;  The  Panther,  15  Jur.  1037 ;  Dowell  807. 
V.  The  General  Steam  Navigation  Com^ 
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The  provisions  of  the  Merchant  Shipping  Act,  1854,  and  of  the  Limitation  of 
earlier  acts,  which  limit  the  liability  of  the  owners  of  sea-going  brntyf'  **" 
ships  in  respect  of  injuries  to  life  and  property  which  occur 
wiUioot  their  actual  default  or  privity,  have  already  been  fully 
mentioned  in  an  earlier  Chapter  (b).    Subject  to  these  statutory  Measure  of 
provisions,  the  damages  which  the  owner  of  the  injured  vessel  is        **^* 
^ititled  to  recover  are  estimated  in  the  same  manner  as  in  other 
actions  of  a  like  nature.     They  are  not  limited  to  compensation 
for  the  immediate  effects  of  the  injury  inflicted  (c). 

A  defendant,  in  an  action  of  collision,  is  not  entitled  to  deduct 
from  the  amount  of  the  damages  a  sum  which  the  plaintiff  has 
received  from  an  underwriter  on  account  of  the  same  injury; 
for  a  wrong-doer  cannot  claim  the  benefit  of  a  contract  of  in- 
surance effected  by  the  person  whose  property  he  has  injured  (d). 

Proceedings  in  the  Court  of  Admiralty  afford,  in  some  re-  Rights  and 
spects,  a  better  remedy,  in  cases  of  collision,  than  an  action  at  court^f  ^^ 
law ;  for  this  Court  has  the  power  of  proceeding  in  rem,  and  of  Admiralty. 
arresting  both  English  and  foreign  vessels ;  it  may  also,  where 
both  ships  have  been  to  blame,  apportion  the  damages  fairly 
between  them;  and  it  can,  upon  questions  of  fact,  requiring  for 
their  decision  skill  and  experience  in  navigation,  obtain  the 
valuable  assistance  of  the  Trinity  Masters  for  its  guidance  {e). 

The  jurisdiction  of  this  Court  extends  over  the  whole  subject-  Extent  of  ju- 
matter  of  damage  on  the  high  seas.     The  owners  of  a  vessel,  °°* 

injured  by  collision,  may  proceed  in  it  either  against  the  owners, 
or  against  the  master  personally,  or  against  the  ship  herself  (/).  Where  colli- 
This  Court  had,  until^  recently,  no  jurisdiction  where  the  collision  "o^^!**"  * 

(h)  See  ante,  pp.  49 — 52.   Tt  has  heen  the  defendant  in  the  action  the  amount 

mrently  held  by  Wood,  V.  C,  that  these  of  the  cosU  of  this  suit.    The  proper 

provisions  of  the  Merchant  Shipping  question  for  the  jury  in  these  cases  is 

Act,  1864,  apply  to  the  case  of  a  col-  whether,  in  respect  to  the  suit  for  sal- 

lisifm  between  a  British  and  a  foreign  vage.  the  plaintiff*  in  the  action  pursued 

ship  within  three  miles  from  the  coast  of  the  course  which  a  prudent  and  reason- 

Ae  United  Kingdom;   The  Iron  Screw  able  man  would  have  followed. 

Colliery  Company  v.  Schurmanns,  6  Jur.  (rf)  Yate*  v.  Whyte,  4  B,  N.  C.  272, 

N.  8.  883.  which  was  decided  on  the    principle 

(e)  See  Tindall  ▼.  Bell,  11  M.  &  W.  laid  down  in  Mason  Y,Sainsbury,S  Doug. 

228.    In  this  case  the  plaintiff*,  having  61. 

been  compelled  to  employ  a  steam  tug  (e)  See  the  cases  cited  on  the  next 

in  consequence  of  the  collision,  had  de-  page,  and  the  judgment  in  The  General 

fended  a  suit  for  salvage  in  the  Ad-  Steam  Navigation  Company  v.  Tonkin,  4 

nirilty  Court  by  the  owner  of  the  tug,  Moo.  P.  C.  C.  322. 

Md  had  paid  into  that  Court  a  sum  (/)  See  the  judgment  of  Dr.  Lush- 

which  was  insufficient     It  was  held  ington  in  The  Volant,  1  W.  Rob.  887. 
that  he  was  not  entitled  to  recover  from 
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happened  within  the  body  of  a  county ;  the  remedy,  in  such 
a  case,  being  only  in  the  Courts  of  common  law  {g).  By  the 
3  &  4  Vict.  c.  66,  however,  jurisdiction  was  given  to  the  CJourt 
of  Admiralty  to  decide  all  claims  or  demands,  in  the  nature  of 
salvage,  for  services  rendered  to  or  damage  received  by  any  ship 
or  sea-going  vessel,  whether  she  was  within  the  body  of  a  county 
or  upon  the  high  seas  at  the  time  when  the  services  were  ren- 
dered or  the  damage  received  (A). 

Where  damage  The  Court  of  Admiralty  has  jurisdiction  to  deal  with  cases  of 
foreLn^veLels.  collision  between  foreign  vessels,  where  they  happen  on  the  high 
seas  near  the  English  coast  and  within  the  limits  of  the  ordinary 
jurisdiction  of  this  Court  (t).  The  power  of  the  Judge  of  this 
Court  to  cause  foreign  vessels  to  be  arrested  in  certain  cases 
has  been  already  mentioned  (A).  This  provision  enables  the 
Court  of  Admiralty  not  merely  to  arrest  the  foreign  ship,  but 
also  to  adjudicate  upon  the  whole  question  (/). 

Mode  of  pro-         The  ordinary  mode  of  proceeding  in  the  Admiralty  Court  for 
cedure.  ^^  injury  sustained  by  collision  is  an  action  of  damage  in  the 

Instance  Court.  This  is  a  proceeding  in  rem,  which  may  be 
commenced  by  the  arrest  of  the  ship  under  a  warrant  of  the 
Court  containing  a  citation  of  the  master  and  of  all  others  inte- 
rested, and  issued  on  an  affidavit  of  the  complainant  stating  in 
general  terms  the  nature  of  his  claim.  The  complainant  then 
files  his  libel,  and  an  answer  having  been  put  in  by  the  owner, 
if  he  has  appeared,  (if  he  does  not  appear  the  Court  proceeds  by 
default,)  the  evidence  is  heard  by  the  Judge,  usually  assisted  by 
two  of  the  Trinity  Masters  (m).  The  proceedings  may  also  now 
be  by  monition  citing  the  owner  to  appear  and  defend  the  suit, 
and  upon  satisfactory  proof  of  personal  service  the  Court  may 
hear  and  determine  the  suit  and  make  any  order  it  may  deem 

(g)  Violet  V,  Blague,  Cro.  Jac.  514 ;  (0  See  The  Johatm  FriedeHcJh  1  W. 

5.  C,  Moo.  891  ;   Velthasen  v.  Ormleyt  Rob.  35. 

8  T.  R.  315  ;  The  Public  Opinion,  2  (k)  Ante,  p.  407,  see  also  the  1  &  2 
Hagg.  398 ;  The  Eliza  Jane,  3  Hagg.  Creo.  4,  c.  75,  8.  32,  which  first  gave  a 
335.  power  of  this  description. 

(fc)  3  &  4  Vict  c.  65,  s.  6.     The  ju-  (/)  The  Christiana,  2  Hagg.  183,  which 

risdiction  of  the  Admiralty  in  cases  of  is  a  decision  upon  the  narrower  words 

salvage  performed  within  the  body  of  a  of  the  1  &  2  Geo.  4,  c.  75. 

county,  was  afterwards  regulated  by  the  (m)   Brown's   Civil    and   Admiralty 

9  &  10  Vict.  c.  99  (which  statute  is  re-  Law,  vol.  2,  p.  396,  et  seq.;  Pritchard's 
pealed ),  and  depends  now  upon  sect  476  Admiralty  Dig.  tit  Practice  ;  the  judg- 
of  the  Merchant  Shipping  Act,  1854.  ment  in  The  Vernon,  1  Notes  of  Cases, 
See  also  Edward's  Adm.  Jurisdiction,  280;  and  the  cases  cited  on  the  next 
162,  and  Harrit  v.  WillU,  15  C.  B.  710.  page. 
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right  (it).  If  any  question  arises  requiring  nautical  knowledge 
fi>r  its  determination,  the  Trinity  Masters  give  their  opinion  as 
to  which  of  the  vessels  was  in  the  wrong;  and  if  the  Judge 
adopts  their  view  sentence  is  given  accordingly.  Where,  for 
the  purpose  of  founding  an  action  of  collision  in  the  Admiralty 
Court,  a  ship  is  arrested,  and  the  plaintiff  fails  in  identifying  the 
vessel  seized  as  the  one  which  caused  the  damage,  the  proper 
course  is  to  dismiss  the  action  with  costs,  but  not  to  award 
damages  for  the  detention  of  the  ship,  unless  there  was  mala 
fides^  or  such  negligence  in  the  arrest  as  to  imply  malice  (o). 

Until  within  the  last  few  years  the  Court  of  Admiralty  re- 
ceived evidence  by  written  deposition  only, — a  practice  which 
was  obviously  ill  adapted  to  suits  of  damage  for  collision,  where 
the  vio&  voce  examination  and  cross-examination  of  the  witnesses 
is  of  the  highest  importance.  By  the  3  &  4  Vict.  c.  66,  however, 
this  Court  may,  if  it  thinks  fit,  summon  before  it  and  examine 
witnesses  by  word  of  mouth,  either  in  Court  or  by  commissioners 
specially  appointed,  and  may  compel  the  attendance  of  witnesses 
and  the  production  of  documents  by  subpoena,  in  the  same  way 
as  this  is  done  in  the  Courts  of  common  law  (p). 

A  verdict  obtained  by  the  same  parties  in  a  Court  of  law  is 
not  a  bar  to  proceedings  in  the  Court  of  Admiralty  in  respect  of 
the  same  coUision  {q). 

The  continental  codes  of  Maritime  Law  differ  in  the  principles  Rules  by  which 
by  which  they  regulate  compensation  in  cases  of  collision.  The  aJ^*3Si."* 
rules  acted  upon  by  the  English  Court  of  Admiralty  on  this 
head  are  as  follows : — First,  if  the  damage  happen  without  blame 
being  imputable  to  either  party, — as  where  the  loss  is  occasioned 
by  a  storm  or  any  other  vis  my  or, — the  loss  must  be  borne  by 
the  party  on  whom  it  happens  to  Ught ;  the  other  is  not  respon- 
sible to  him  in  any  degree.     Secondly,  if  both  parties  are  to 

(»)  See  the  17  &  18  Vict  c.  78, 8. 13.  The  General  Steam  Navigation  Company 

(o)  XenMY.AldersUy,l2Moo.F.C,C.  y.  Guillou,  11  M.  &  W.  877.     InHarru 

852.  V.  milis,  15  C.  B.  710,  it  was  held,  in 

(p)  8  fr  4  Vict.  c.  65»  sects.  7,  8,  and  an  action  of  collision,  that  a  plea  alleg- 

9.    See  also  as  to  the  Procedure  of  the  ing  that  the  merits  of  the  case  had 

Admiralty  Court  the  17  &  18  Vict  c.  already  been  determined  by  die  Ad- 

78,  and  the  22  &  23  Vict  c.  6.  miralty  Court  in  favour  of  the  defendant, 

(9)  Thg  Ann  and  Mary,  2  W.  Rob.  in  proceedings  taken  in    that  Court, 

190 ;  see  also  TV  Bold  Buccleugk^  3  W.  afforded  no  answer  to  the  action,  the 

Rob.  220 ;  The  Bengal,  5  Jur.,  N.  S.  plea  not  showing  on  the  face  of  it  that 

1085.    See  as  to  pleas  Uiat  the  defend-  the  Admiralty  Court  had  jurisdiction 

ant*8  ship  was  French,  and  that  a  French  over  the  matter. 
Court  of  law  had  decided  the  question, 
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blame, — as  where  there  has  been  a  want  of  due  diligence  or  of 
skill  on  both  sides, — the  loss  must  be  apportioned  between  the 
parties,  as  it  has  been  occasioned  by  the  fault  of  both.    Thirdly, 
if  the  damage  happen  by  the  misconduct  of  the  suffering  party 
only,  the  sufferer  must  bear  his  own  burthen ;  and,  lastly,  if  it 
was  caused  by  the  fault  of  the  ship  which  ran  the  other  down, 
the  injured  party  is  entitled  to  an  entire  compensation  from 
the  other  (r).     The  first  of  these  rules,  namely,  that  where  the 
damage  is  the  result  of  mere  accident  the  loss  must  be  borne  by 
the  party  on  whom  it  fells,  has  been  often  recognized  and  acted 
upon(^).     It  appears  that  it  will  be  applied  not  only  where  the 
evidence  shows  conclusively  that  the  injury  was  occasioned  by 
accident,  but  also  where  there  is  a  reasonable  doubt  as  to  the 
preponderance  of  the  evidence  on  this  point  (t).    An  inevitaUe 
accident  has  been  defined  to  be  one  which  could  not  possibly  be 
prevented  by  the  exercise  of  ordinary  care,  caution,  or  maritime 
skill  (u).     Under  the  second  of  these  rules,  when  both  vessds 
are  in  feult,  the  sums  representing  the  damage  sustained  by  each 
are  added  together,  and  the  amount  is  equally  divided  between 
the  two.    This  rule  holds  good  even  although  one  of  the  vessels 
may  have  been  more  in  fault  than  the  other  (v).    Where  the 
Court  of  Session  in  Scotland,  finding  that  both  ships  were  to 


(r)  Sec  the  judgment  of  Sir  W.  Scott 
in  The  Woodrop  Sims,  2  Dods.  85,  cited 
and  approved  of  by  Lord  Gifford  io  Hay 
V.  Le  Neve,  2  Shaw's  Scotch  Appeal 
Cases,  401. 

(i)  The  Shannon,  1  W.  Rob.  463  ;  The 
Ebenezer,  2  W.  Rob.  206  ;  The  Itinerant, 
ib.  236 ;  The  Thomley,  7  Jur.  659.  This 
rule  agrees  with  that  of  the  Roman  law 
(Dig.  lib.  9, tit  2,  Ad  Legem  Aquileiam, 
fr.  29),  the  principle  of  which  was 
adopted  by  some  of  the  early  maritime 
codes  of  Europe.  See  the  Consolato, 
cap.  155.  The  laws  of  Citron  and  of 
IVisbuy  appear  to  lay  down  a  different 
rule,  and  to  direct  that  in  cases  of  ac- 
cident the  damage  shall  be  divided 
equally  between  the  injured  vessels. 
See  Article  15  of  the  former  law,  and 
Articles  29,  49,  50,  and  65  of  the  latter. 
It  is  curious  that  Boulay  Paty,  in  his 
Cours  de  Droit  Commercial  Maritime, 
tit  12,  s.  6,  vol.  4,  p.  493,  asserts  that 
the  former  of  these  rules  was  adopted 
by  all  the  ancient  maritime  codes.  The 
French  Code  de  Commerce  follows  the 
civil  law,  and  by  Art.  407  directs,  **  Si 
r^v^nement  a  6t6  pureroent  fortuit,  le 
dommage  est  support^  sans  r6p6tition 


par  celui  des  navires  qui  I'a  ^roov^" 
See  also  the  observations  on  this  subject 
in  Valin  Ordon.  de  la  Marine,  liv.  3, 
tit  7,  art  10,  vol.  2,  p.  177 ;  Emerigon 
Trait6  des  Assur.  c  12,  s.  14;  1  Bell 
Comm.  580,  581,  and  notes;  MarahaU 
on  Ins.  B.  1,  c.  12,  s.  2;  and  3  Kent 
Comm.  231. 

(t)  See  the  observations  of  Lord 
Stowell  in  The  Catharine  qf  Dover,  2 
Hagg.  154. 

(tt)  See  the  judgment  of  Dr.  Lush- 
ington  in  The  Virgil,  2  W.  Rob.  205. 

(v)  The  Judith  Randolph,  cited  by 
Lord  Gifford  in  Hay  v.  Le  Neve,  2  Shaw's 
Scotch  Appeal  Cases,  403  ;  Faau  v. 
Sheffer,  8  Moo.  P.  C.  C.  75  ;  The 
Linda,  4  Jur.,  N.  S.  147.  Lord  Denman, 
in  De  Vaiuc  v.  Salvador,  4  A.  dc  £.  432, 
speaking  of  this  rule  said,  "  It  grows 
out  of  an  arbitrary  provision  in  the  law 
of  nations  from  views  of  general  expe- 
diency, not  as  dictated  by  natural  jus- 
tice, nor  (possibly)  quite  consistent 
with  it."  See  also  the  quotations  from 
foreign  law  writers,  and  the  valuable  re- 
marks in  Mr.  Serjt  Shee*s  edition  of 
Abbott  on  Ship.  523  (10th  edit). 
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UamCy  bat  that  a  greater  share  of  blame  rested  on  one^  decided 
that  her  owners  were  liable  to  two-thirds  of  the  damage^  the 
House  of  Lords,  upon  appeal,  reversed  the  decision  (or).  This 
rule  is  now,  however,  subject  to  the  provision  of  the  Merchant 
Shipping  Act,  1854,  which  has  been  already  noticed  (y),  and 
which  provides  that  the  owners  of  ships  by  which  the  statutory 
rules  as  to  sailing  lights  or  fog  signals  are  infringed  are  entitled  to 
no  recompense  whatever  for  any  damage  sustained  in  a  collision 
occasioned  by  this  disobedience,  unless  the  circumstances  of  the 
case  made  a  departure  from  the  rules  necessary  {z).  The  third 
rule  mentioned  above  requires  no  comment  (a).  With  respect 
to  the  last,  when  the  facts  upon  which  its  application  depends 
have  been  determined,  the  Court  of  Admiralty,  in  awarding 
compensation  to  the  party  injured,  proceeds  on  the  same  prin- 
ciples as  a  Court  of  common  law. 

This  Court  may  award  fuU  compensation  for  the  damages.  Consequential 
both  direct  and  consequential,  which  have  been  sustained  by  a 
collision.  Thus,  the  loss  of  the  benefit  of  an  agreement,  the 
performance  of  which  has  been  interfered  with  by  the  collision, 
may  be  taken  into  account  (J).  The  Court  refused,  however, 
in  one  case,  to  give  compensation  for  damage  done  on  shore  to 
the  cargo  of  a  vessel  which  had  been  run  ashore  after  a  col- 
lision, some  negligence  appearing  on  the  part  of  the  owners  of 
the  cargo  (c).  And,  in  a  recent  case,  the  Court  refused  to  allow, 
in  addition  to  the  full  value  of  the  vessel,  a  claim  in  the  nature 
of  demurrage,  in  respect  of  the  loss  of  the  employment  of  the 
ship,  and  of  the  owner's  earnings  which  was  occasioned  by  the 
collision  (d).  The  rule  which  is  applied  in  cases  of  insurance, 
namely,  that  in  fixing  the  amount  to  be  paid  by  the  underwriters 
for  repairs,  one-third  of  the  cost  price  is  to  be  deducted  where 
new  materials  are  substituted  for  old  (e),  does  not  apply  in  causes 
of  damage  by  collision ;  for  in  these  cases  the  claim  for  indemnity 
arises  ex  (kUcto,  and  the  right  against  the  wrong-doer  is  for  a 

(x)  HayY.LeNevet  2  Shaw's  Appeal  (b)  See  the  judgment  of  Dr.  Lush- 
Cues,  895 ;  see  also  The  Washington,  5  ington  in  The  Matchiett,  10  Jur.  1017; 
Jur.  1067.  The  Betsy  Games,  2  Hagg.  28;  see  also 

(y)  Ante,  p.  409.  The  Yorkshireman,  ib,  30,  note. 
t)  Lawson  ▼.  Carr,  10  Moo.  P.  C.  C.  (c)  The  Bolides,  3  Hagg.  867. 

162;  and  see  the  cases  cited  ante,  p.  (d)  The  Columbus,  3   W.  Rob.  158. 

410.  See  also  The  Clarence,  3  W.  Rob.  283. 
^a)  The  Ligo,  2  Ha^.  356,  was  a  case  (e)  See  ante,  p.  371. 
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complete  restitution  (/);  althou^  the  effect  may  be  to 
the  ship  of  greater  value  than  she  was  before  the  colli8ioii(^). 


Lien  on  pro- 
perty con- 
demned. 


The  successful  suitor,  in  a  cause  of  damage,  has  a  lien  upon 
the  property  condemned  to  the  full  extent  of  the  owner  s  interest 
in  the  vessel :  his  lien  is  paramount  to  the  claims  of  mor^agees 
prior  to  the  period  when  the  damage  was  done,  and  extends,  in 
case  of  deficiency  of  proceeds,  to  subsequent  accretions  in  the 
value  of  the  ship  arising  from  repairs  effected  at  the  expense  of 
the  owner,  or  even  of  a  stranger,  unless  he  did  them  on  the 
security  of  the  ship  in  ignorance  of  the  collision  (A).  This  doc- 
trine has  been  carried  so  far  that  the  lien  has  been  held  to  travel 
with  the  ship  into  whosesoever  possession  she  may  come,  and 
to  relate  back,  as  soon  as  a  claim  for  damage  is  established,  to 
the  period  when  the  claim  first,  arose.  Thus,  where  after  a  coU 
lision,  and  before  the  arrest  of  the  ship,  she  was  sold  to  a  hanA 
fde  purchaser  without  notice,  it  was  held  that  a  maritime  lien  had 
attached,  at  the  time  of  the  collision,  and  overrode  the  interme- 
diate rights  of  the  vendee  (&)• 


HARBOURS. 


Injuries  Where  a  ship  was  sunk  in  the  Thames  by  accident,  without 

oBSTRuc^T^oNs  ^^Y  ^^^^  ^^  ^^  owucr,  it  was  held  that  an  indictmoit  against 
IN  RIVERS  AND  him  foT  uot  rcmoviug  the  obstruction  could  not  be  maintained  (A). 
In  another  case  an  action  was  brought  for  an  injury  to  the 
plaintiff's  vessel  by  reason  of  its  coming  into  collision  with  a 
barge,  belonging  to  the  defendant,  which  had  been  sunk  in  a 
navigable  river.  The  declaration  alleged  that  the  barge  was 
concealed  by  the  water,  and  obstructed  the  navigation.  It  did 
not  show  that  Ae  barge  had  been  sunk  by  any  negligence  of  the 
defendant,  or  that,  at  the  time  of  the  accident,  it  was  within  his 
possession  or  control,  but  it  allied  that  it  was  the  duty  of  the 
defendant  to  use  proper  precautions  by  leaving  a  buoy  or  odier 


(/)  See  the  judgment  in  The  Oaxelle, 
2  W.  Rob.  281. 

(g)  The  Pactolut,  1  Swab.  A.  R.  173; 
The  Clyde,  1  Swab.  A.  R.  23. 

(h)  The  Aline,  1  W.  Rob.  Ill ;  and 
see  The  Benares,  14  Jar.  581. 

(i)  The  Bold  Buccleugh,  3  W.  Rob. 
220,  affirmed  in  the  Privy  Council,  7 
Moo.  P.  C.  a  281 ;  Harmer  v.  BeU,  7 
Moo.  P.  C.  C.  2*7.  A  further  point 
was  raised  as  to  whether  the  pendency 
of  proceedings  in  the  Court  of  Session 


in  Scotland  to  recorer damages  mm- 
spect  of  the  same  coUbion  could  be  set 
up  as  a  /!«  alihi  pendens  in  answer  to  the 
claim  in  the  English  Court  of  Ad- 
miralty. It  was  held  by  the  Priiy 
Council,  that  since  the  two  suits  were 
in  their  nature  different,  the  one  being 
in  personam,  and  the  other  in  rsai,  Che 
pendency  of  the  farmer  oould  not  be 
pleaded  m  suspension  of  the  latter, 
(it)  Rsx  V.  ffatU,  2  Efip.  675. 
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a^nal  over  the  suxtken  barge,  to  prevent  other  yessds  from  nm- 
niiig  agaiiKt  it.  The  Court  held  that  no  such  duty  could  be 
impKed  from  the  fects  stated,  and  thttt  the  declaration  was  bad 
in  subBtance  (1). 

In  a  later  case  the  declaration  rileged  that  the  defimdants 
vere  possessed  of  a  mooring  anchor,  which  was  kept  by  them 
ixed  im  a  known  part  of  a  navigable  river,  covered  by  ordinary 
tides,  and  that  before  the  accident  of  which  the  plaintiff  com-> 
plained,  it  had  been  removed  to  another  part  of  the  river,  where 
it  was  not  indicated,  and  was  covered  by  ordinary  tides,  of  which 
tke  defendants  had  notice.  It  then  aUeged  that  a  reasonable 
time  had  elapsed  from  the  time  of  this  notice  to  the  defendants, 
and  that  they  had,  during  this  time,  the  means  and  power  of 
properly  fixing  the  anchor,  and  of  indicating  its  situation,  but 
tiiat  they  n^lected  to  do  so,  whereby  the  plaintiff's  vessel, 
whilst  saiHi^  in  a  part  of  the  river  ordinarily  used  by  ships,  ran 
foul  of  the  andior  and  was  damaged.  It  was  held  that  the 
declaration  was  bad  on  demurrer,  for,  although  it  alleged  that 
the  anchor  was  the  property  of  the  defendants,  it  did  not  show 
that  they  were  privy  to  its  removal,  or  that  there  was  any  duty 
on  them  to  refix  it  or  to  indicate  its  position  (m). 

Where,  however,  a  declaration  alleged  that  a  vessel  had  been 
sank  in  a  navigable  part  of  the  Bristol  Channel,  and  that  whilst 
so  sunk  the  defendant  purchased  her,  and  had  the  possession, 
control,  and  management  of  her,  and  allowed  her  to  remain 
under.water  without  buoy  or  notice,  so  that  the  plaintiff's  vessel 
struck  on  her  and  was  injured,  it  was  held  that  the  declaration 
showed  a  good  cause'  of  action ;  since  it  sufficiently  appeared 
timt  the  defendant  had  it  in  his  power,  by  due  care  and  exertion, 
td  have  removed  the  sunken  vessel  or  shifted  her  position,  and 
thus  might  have  prevented  the  injury  («). 

A  wider  liability,  however,  exists  in  the  case  of  the  owners  of  a 
mtrigation,  or  others  upon  whom  a  special  duty  is  cast  by  law. 
Thus,  the  proprietors  of  a  canal,  which  is  open  to  the  public  on , 

(0  Brown  T.  Mallett,  5  C.  B.  599,  a  sunken  vessel  was  bound  to  place  a 
•ee  also  Metcalfe  v.  Hetherington,  1 1  Ex.  buoy  over  the  wreck,  the  declaratioa 
257.  In  the  fonner  of  these  cases  the  may  have  contained  such  averments, 
Court  intimated,  that  where  the  owner  and  it  is  probable  that  the  owner  re- 
retains  possession  of  his  sunken  vessel,  tained  possession  of  his  vessel  at  the 
admyof  this  kind  might  be  made  to  time  of  the  accident 
appear  by  proper  averments,  and  that  (tn)  Hancock  v.  The  York,  Newcastle, 
in  the  case  of  Harmond  v.  Pearson,  1  and  Berwick  Railway  Company,  10  C.  B. 
Camp.  515,  where  Lord  Ellenborough  348. 
appears  to  have  ruled  that  the  owner  of  (n)  IVhite  v.  Crisp,  10  Ex.  512. 
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payment  of  tolls,  are  liable  for  the  damage  caused  by  a  collision 
with  a  sunken  vessel  in  the  canal,  if  they  could  have  removed 
the  obstruction,  or  have  warned  vessels  against  it  by  a  light  or 
signal ;  for  the  common  law  imposes  a  duty  on  the  proprietors, 
not  perhaps  to  repair  the  canal,  or  absolutely  to  free  it  from 
obstruction,  but  to  take  reasonable  care,  so  long  as  they  keep  it 
open  for  public  use,  that  those  who  use  it  may  be  able  to  do  so 
without  danger  to  their  lives  or  property  (o). 

By  the  10  &  11  Vict.  c.  27  (the  Harbours'  Clauses  Act),  a 
power  is  given  to  harbour  masters  to  remove  vnrecks  or  other 
obstructions  to  harbours,  docks,  or  piers,  or  to  their  approaches, 
and  floating  timber  impeding  their  navigation,  and  the  expense 
of  so  doing  is  to  be  repaid  by  the  owners.  The  harbour  masters 
may  detain  the  wreck,  or  floating  timber,  and  sell  the  same  to 
reimburse  themselves,  if  the  expenses  are  not  paid  to  them  on 
demand,  rendering  the  overplus  to  the  owners  on  demand  (p). 

A  private  individual  cannot,  of  his  own  authority,  abate  a 
public  nuisance  in  a  navigable  river,  or  other  public  highway, 
unless  it  does  him  a  special  injury ;  he  can  only  interfere  with 
it  as  far  as  is  necessary  to  exercise  his  right  of  passing  along  the 
highway  (q). 

By  sect.  415  of  the  Merchant  Shipping  Act,  1864,  when  a 
fire  or  light  is  burnt  or  exhibited  so  as  to  be  Uable  to  be 
mistaken  for  a  light  proceeding  from  a  lighthouse,  the  general 
lighthouse  authority  for  the  district  may  require  it  to  be  ex- 
tinguished or  effectually  screened. 

(o)  Pamaby  v.  The  Lancashire  Canal  sels  from  harbours,  ib,  s.  57. 

Company,  11  A.  &  £.  223.    See  also  The  {q)    Bridge  v.    The   Grand    Jimetim 

Parrett  NatfigeUion  Company  y.  Robins,  10  Railtoay   Company,  3   M.  &   W.   244; 

M.  &  W.  593.  Davies  v.  Mann,  10  M.  &  W.  546;   The 

(p)  10  &  11  Vict  c.  27,  8.  &^,    See  Mayor  qf  Colchester  v.  Brooke,  7  Q.  B. 

as  to  the  removal  of  unserviceable  ves-  339  ;  Dimes  v.  Petley,  15  Q.  B.  276. 
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Salvage  is   the  compensation   allowed  to  persons  by  whose  Salvage. 

assiiitance  a  ship,  or  boat,  or  the  cargo  of  a  ship,  or  the  lives  of  General  nature 

the  persons  belonging  to  her,  are  saved  from  danger  or  loss,  in 

cases  of  shipwreck,  derelict,  capture,  or  the  like  (a).     The  right 

to  remuneration  in  these  cases  rests  obviously  upon  equitable 

grounds ;  it  was  recognized  by  the  Roman  law,  and  has  been 

often  upheld  in  the  different  maritime  Courts  of  Europe  (6). 

(a)  See  1  Beawes*  Lex  Merc.  241. 

(b)  See thejudgmentofSir C.Robinson  in  The  Calypso,  2  Hagg.  218. 
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The  subject  of  salvc^e  has  been  frequently  dealt  with  by  the 
Legislature  of  this  country.  The  laws  relating  to  wreck  and 
salvage  are  now  contained  in  Part  VIII.  of  the  Merchant  Ship- 
ping Act,  1854(c). 

Independently  of  these  statutory  provisions,  a  salvor  may  be 
defined  to  be  one  who  assists  a  vessel  in  distress,  acting  at  the 
time  as  a  volunteer,  and  not  under  any  contract  or  duty  which 
binds  him  to  that  particular  service  {d). 

Mutt  be  extra-      Salvage  is  not  claimable  in  every  case  in  which  work  and 
^^^^^^^^'  labour  is  done  about  the  preservation  of  a  ship  and  cargo ;  there 

must,  usually,  in  order  to  support  a  claim  for  salvage,  be  skiO, 
enterprise,  and  risk  on  the  part  of  the  salvors,  and  peril  with 
respect  to  the  property  saved  (e).  Thus,  if  the  services  rendered 
do  not  exceed  the  ordinary  assistance  which  is  rendered  by  a 
towing  ship,  no  salvage  can  be  claimed  (/).  If,  however,  a 
steamer  renders  assistance  to  a  disabled  vessel  by  towing,  she 
may  be  entitled  to  salvc^e  {g) ;  and  a  service  which  commences 
as  a  mere  towage  service  may,  if  new  circumstances  arise, 
become  a  salvage  service  (A).  Salvage  may  be  awarded  in  a 
case  of  transhipment  if  the  cargo  was  really  in  danger ;  but 
claims  for  salvage  remuneration  made  under  such  circuButances 
are  watched  with  jealousy  by  the  Court  of  Admiralty  (i).  A 
person  who  merely  hires  men  to  assist  in  landing  the  cargo  of  a 
vessel  that  is  stranded  cannot  claim  as  a  salvor,  although  he  is 
entitled  to  a  fair  remuneration  for  his  trouble  (k). 

Where  the  crew  of  a  vessel  are  so  reduced  by  death  and 
sickness  as  to  be  insufficient  for  her  navigation,  another  vessel 

(c)  The  General    Salvage    Acts  in  138;  Tim  Harhbtg^r,  16  Jar.  729;  lU 

force  before  this  were  the  9  &  10  Vict  Upnor,  2  Hagg.  9. 

0.  99,  and  the  16  &  17  Vict.  «.  131  (g)    The  Ckaries  Jdolphe,  I    Swab. 

(sections  39  to  51).     The  former  of  A.  R.  153. 

these  statutes  repealed  the  earlier  Sal-  (A)    See    the   judgment   of   Sir   J. 

vage  Acts,  (which  are  very  numerous),  NichoU  in  The  Isabella,  3  Hagg.  428; 

with  the  exception  of  the  1  &  2  Geo.  4,  The  Prhteeee  Alice,  ubi  mpra  ;  The  Lmt* 

c  76,  and  the  9  Geo.  4,  c.  87,  which  re-  don  MerehoMt,  3  Ha^.  394 ;  and  The 

late  to  salvage  within  the  jurisdiction  Reward,  1  W.  Rob.  174.    See  also  Tim 

of  the  Cinque  Porta.    See  potU  p.  437.  QmUUea,  4  Jur.,  N.  S.  1064. 

{d)  See  the  judgment  of  Lord  Stowell  (I)  The  Hope,  3  Hagg.  423 ;  The  tfeet- 

in  The  Neptune,  1  Hagg.  286.  wUntier,  1  W.  Rob.  229. 

(tf)  See  the  judgment  in  The  CUfton,  (k)  The  Watt,  2  W.  Rob.  70.    Set 

3  Hagg.  120  ;  The  London  Merchant,  ib,  also  The  Lively,  3  W.  Rob.  64,  in  which 

895;  The  Charlotte,  3  W.Rob.  71 ;  Colby  a  claim  for  salvage  under  similar  dr« 

¥.  Watson,  6  Moa  P.  C.  C.  334  ;  and  The  cumstances  by  an  agent  of  Lloyd's  was 

Prince  of  Wales,  6  Notes  of  Cases,  39.  dismissed. 

(/)  The  Frtncess  Alice,  3  W.  Rob. 
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n^ucky  on  fbe  high  seas,  supplies  men  from  her  owii  crew,  is 
entitled  to  salvage  (/). 

Services  which  are  performed  on  land  in  connection  veith 
assistance  rendered  at  sea  may  he  included  in  a  claim  for  aal- 
mge  (m).  Where  a  suit  for  salvage  was  brought  by  a  person 
who  had  taken  charge  of  a  stranded  vessel,  under  an  agreement 
with  die  master,  and  had  saved  a  valuable  cargo,  the  Court 
aUottfid  to  htm  a  reasonable  remuneration ;  although  it  said  that 
the  services  rendered  were  rather  in  the  character  of  a  merito- 
rious  agency  than  of  a  salvage  service  (»).  But  charges  for 
nepairg  done  to  the  ship  caimot  be  included  in  a  salvage 
cla«i((»). 

If  the  services  of  the  alleged  salvors  are  not  attended  with  Must  be  bene. 
benefit  to  the  owners  of  the  ship,  or  goods,  no  salvage  can  be 
daisied;  for  salvage  reward  is  a  compensation  for  b^iefit 
aetoally  conferred  in  the  preservation  of  property,  not  (or  meri- 
torious exertions  alone  (p).  Wh^e  a  boat's  crew,  after  labour- 
iag  for  a  whole  day  at  a  vessd  which  was  ashore,  abandoned 
her,  without  any  intention  of  returning,  leaving  their  service  in- 
complete, and  ehe  vras  afterwards  got  off  by  others,  it  was  held 
that  those  who  tirat  gave  assistance  were  not  entitled  to  salvage, 
althovi^  some  of  them  tendered  their  services  to  the  real 
salvors  Ix^nre  the  vessel  was  got  off  (^). 

When  a  ship  or  cargo  belonging  to  a  British  owner  is  cap-  Cases  of  re- 
tared  by  an  enemy,  and  retaken  either  by  a  Queen's  ship  or  by  <^P^^C' 
a  private  vessel,  the  owner  is  entitled  by  statute,  upon  proof  of 
his  title,  to  a  restoration  of  the  property  subject  to  payment  of 
salvage  (r)«  It  is  the  practice  of  the  Court  of  Admiralty  to 
extend  the  benefit  of  this  rule  to  allies  whose  property  has  been 
lecaptmred  by  an  English  vessel,  unless  it  appears  that  tiiey 
belong  to  a  state  which  deals  with  British  property  upon  a  less 

(0  The  Roe,  I  Swab.  A.  R.  84.  c.  34,  s.  24 ;  the  4fi  Geo.  3,  c.  72,  s.  7 ; 

(fli)  See  the  judgment  in  The  Mary  and  the  66  Geo.  3,  c.  60,  s.  5.    The  last 

JnUf  1  Hagg.  161.  of  these  acts  expired  with  the  French 

(»)  The  Faocrite,  2  W.  Rob.  265.  war.     Before  these  statutes,  if  a  ship  of 

(»)  The  lUhtger,  2  Hajv.  42.  this  country  was  captured,  taken  h\fra 

(p)  See  The  India,  1  W.  Rob.  406  ;  pratidia,  and  there  condemned,  the  pro. 

Mid  the  judgment  in  The  Zephyrus,  ib»  perty  in  her  was  entirely  divested  out 

830.  of  the  owner,  and  he  acquired  no  new 

(q)  The  India,  ubi  supra,  right  to  her  upon  recapture.    See  the 

(r)  See  the  18  Geo.  2,  c.4,  s.  18  ;  the  judgment  of  Sir  W.  Scott  in  VAciif, 

17  Geo.  2,  c.  84,  s.  20 ;  the  29  Geo.  2,  Edw.  186. 
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liberal  principle;  in  which  case  the  rule  of  reciprocity  is  ap- 
plied {s). 


Preservation 
of  human  life. 


The  preservation  of  human  life  has  always  been  considered  to 
be  an  important  ingredient  in  estimating  the  amount  to  be  paid 
to  salvors  where  property  has  also  been  saved  (0 ;  but  where  no 
property  was  saved,  but  human  life  alone  was  preserved,  the 
Court  of  Admiralty  had,  apart  from  statute,  no  power  of  remu- 
nerating the  salvors,  however  meritorious  their  conduct  might 
have  been  («).  The  1  &  2  Geo.  4,  c.  75,  empowered  justices  of 
the  peace  to  decide  on  salvage  claims  for  services  rendered  to 
ships  or  goods,  '^  or  for  being  instrumental  in  saving  the  life  or  lives 
of  any  person  or  persons  on  board,"  and  gave  an  appeal  to  the 
Court  of  Admiralty  to  parties  dissatisfied  (x).  It  was  held  that 
this  statute  conferred  no  original  jurisdiction  on  the  Court  of 
Admiralty  to  award  salvage  in  cases  where  life  alone  had  been 
preserved  (y).  This  act  was  repealed  by  the  9  &  10  Vict  c  99, 
which  provided  that  every  person  (except  receivers  of  Admi- 
ralty droits  under  the  act)  who  should  act  or  be  employed  in  the 
saving  or  preserving  of  any  ship  in  distress,  or  of  any  part  of 
the  cargo,  or  "  of  the  life  of  any  person  on  board  the  same," 
should  be  paid  a  reasonable  salvage  (z).  The  terms  of  this 
statute  were  wider  than  those  of  the  earlier  act,  but  it  contained 
no  distinct  provision  as  to  the  persons  who  were  to  pay  salvage 
in  case  life  alone  was  preserved,  or  as  to  the  principle  upon 
which  the  amount  was  to  be  estimated.  The  Court  of  Admi- 
ralty, therefore,  notwithstanding  this  statute,  continued  to  act  in 
accordance  with  the  decision  upon  the  earUer  act. 


Who  may 
claim  sal- 
VAGE. 


The  Merchant  Shipping  Act,  1854,  has  remedied  this  defec- 
tive state  of  the  law,  and  has  clearly  defined  in  what  cases  and 
by  whom  salvage  is  to  be  paid,  and  upon  what  principle  it  is  to 
be  estimated. 


Provisiont  of 
the  Merchant 
Shipping  Act, 
1854. 


The  provisions  of  this  act  with  reference  to  salvage  are  con- 
tained in  Part  VIII. 

It  is  provided,  by  sect.  468,  that  whenever  a  ship  or  boat  is 


{*)  The  Santa  Cruz,  1  Rob.  50, 

(t)  The  Aid,  1  Hagg.  83;  The  Ardin- 

caple,  3  Hagg.  151. 

(k)  Ibid, ;  see  also  the  judgment  in 

The  Zephyrtu,  1  W.  Rob.  831. 


(x)  1  &  2  Geo.  4,  c  75,  sects.  8  and  9. 

(y)  The  Zephyna,  1  W.  Rob.  829. 

(«)  9  &  10  Vict.  c.  99,  s.  19.  See 
also  s.  21.  This  statute  was  repealed 
bythel7&18  Vict  c.  120. 
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stranded  or  otherwise  in  distress  on  the  shore  of  any  sea,  or  tidal 
water  situate  within  the  limits  of  the  United  Kingdom,  and 
services  are  rendered  by  any  person, 

(1.)  In  assisting  the  ship  or  boat; 

(2.)  In  saving  the  lives  of  the  persons  belonging  to  the  ship 
or  boat  (y); 

(3.)  In  saving  the  cargo  or  apparel,  or  any  portion  of  it; 

And  whenever  any  wreck  {z)  is  saved  by  any  person  other 
than  a  receiver  within  the  United  Kingdom ; 

There  shall  be  payable  by  the  owners  of  the  ship,  boat,  cargo, 
apparel,  or  wreck,  to  the  person  by  whom  the  services  are  ren- 
dered, or  by  whom  the  wreck  is  saved,  a  reasonable  amount  of 
salvage,  together  with  all  expenses  properly  incurred  in  the  per- 
formance of  the  services  or  the  saving  of  the  wreck. 

By  sect.  459,  salvage,  in  respect  of  the  preservation  of  the 
life  of  any  person  belonging  to  any  ship  or  boat,  shall  be  payable 
by  the  owners  in  priority  to  all  other  claims  for  salvage ;  and  in 
cases  where  the  ship  or  boat  is  destroyed,  or  where  the  value  of 
it  is  insufficient,  after  payment  of  the  actual  expenses  incurred, 
to  pay  the  amount  of  salvage  due  in  respect  of  any  life,  the 
Board  of  Trade  may  in  its  discretion  award  to  the  life  salvor, 
out  of  the  Mercantile  Marine  Fund,  any  sum  it  may  deem  fit, 
in  satisfaction  of  the  amount  of  salvage  so  left  unpaid. 

The  officers  and  crew  of  the  ship  in  distress  cannot,  except  When  offlcen 
imder  extraordinary  circumstances,  claim  salvage  for  services  JJaistte^smay 
rendered  to  their  own  ship,  for  they  are  bound  by  their  engage-  claim, 
ment  to  perform  these  services  (a).    For  the  same  reason  salvage 

(y)  See  the  obserrations  on  this  pro-  country,  warehoused,  entered  for  ex- 
vision  by  Dr.  Lushington  in  The  Bartleiff  portation,  and  shipped  for  Belgium, 
1  Swab.  A.  R.  199,  and  in  The  Coro-  but  the  vessel  was  lost  within  the 
mandel,  ib,  207.  Priority  is  given  to  English  port,  and  the  goods,  being 
claims  in  respect  of  life  salvage.  See  partly  thrown  upon  the  shore,  and  partly 
the  M.  S.  Act,  1854,  s.  459,  and  the  case  found  floating  on  the  sea  and  landed, 
last  cited.  were  conveyed  to  the  warehouse  of  the 

(«)  By  the  interpretation  clause  of  lord  of  the  manor,   and   immediately 

the  act  (8.2),  the  term  **  wreck"  includes  claimed  by  tlie  owner,  it  was  held  that 

"jetsam,  flotsam,  lagan,  and  derelict,  they   were    chargeable    with    duty   as 

found  in  or  on  the  shores  of  the  sea  or  "  wreck"  brought  or  coming  into  the 

any  tidal  water.'*     See  further  as  to  the  United  Kingdom,  within  the  3  &  4  Will, 

meaning  of  "wreck,"  Com.   Dig.  tit.  4,  c.  52,  s.   50.     Barry  ^.  Amaud,  10 

Wreck.     Timber  found  floating  at  sea  A.  &  £.  646. 

without    an    apparent    owner,    having  (a)  See  the  judgment  in  TA«^ep/Mntf,  1 

drifted     from     its     moorings,    is    not  Hagg.236.  See  astotherule  in  America, 

'*  wreck"   within  the  meaning  of  the  Hobart  v.  Drogauy  10  Peters  (American) 

act     Palmer  y.  Rouse ^  S  H.  &  N.  505.  Rep.  108,  in  which  it  was  held   that 

Where  goods  were  imported  into  this  seamen,  in  the  ordinary  course  of  things. 
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catmot  be  claimed  by  seamen  who  are  successful  in  rescuing 
their  ship  from  others  of  the  crew  who  have  mutinied  (b).  This 
rule  does  not,  however,  apply  to  a  recapture  from  an  enemy;  for 
the  crew  are  under  no  obligation  c^  duty  to  attempt  a  recapture, 
and  must  therefore  be  considered  to  have  acted  as  volunteers  in 
the  matter  (c).  So  when  a  ship  that  has  received  damage  is 
bona  fdey  and  for  the  purpose  of  saving  life,  abandoned  at  sea 
by  order  of  the  master  without  hope  of  recovery,  the  mariners' 
contract  is  at  an  end ;  and  if  the  crew  volunteer  to  return  to  the 
ship,  and  are  instrumental  in  saving  her,  they  are  entitled  to 
salvage  (^).  If,  however,  the  abandonment  take  place  upon  the 
coast,  and  the  crew  escape  to  shore,  any  services  they  raider  in 
saving  the  wreck  will  only  entitle  them  to  wages  according  to 
their  contract  {e).  So  if  the  abandonment  be  only  temporary, 
or  be  not  bom  fide  and  by  order  of  the  master,  the  crew  are  still 
bound  to  labour  under  their  original  contract  and  cannot  claim 
salvage  (/). 

Pilots*  Pilots  are  not  entitled,  under  ordinary  circumstances,  to 

charge  more  for  their  services  than  the  statutory  rates  of  pilot- 
age {g).  They  are  not,  however,  bound  to  assist  vessels  in  dis- 
tress for  mere  pilotage  reward,  but  are  entitled  in  extraordinary 
cases  of  this  description  to  remimeration  in  the  nature  of 
salvage  (A).  For  although  the  Courts  will  not  favour  a  claim  for 
salvage  by  a  party  originally  engaged  as  a  pilot,  it  is  clear  that 
pilots  are  not  to  be  compensated  by  mere  pilotage  remuneraticm 
for  salvage  services  (i). 

cannot  become  salvors,  whatever  may  (/)  See  the  judgment  of  Dr.  Lush- 
be  the  extent  of  the  peril  or  the  eal-  ingtbn  in  The  Florence,  uln  iupra* 
lantry  of  their  services ;  but  that  uiey  (g)  AnU^  p.  188. 
may  claim  as  salvors  if  extraordinary  (A)  See  the  cases  cited  mU,^  188; 
events  occur,  which  dissolve  their  con«  also  The  City  qf  Edinburgh,  2  Ha^.SM ; 
nection  with  the  ship  de  Jeucto,  or  by  The  Indtutry,  3  ib,  203 ;  and  The  Hehe, 
operation  of  law,  or  if  they  exceed  their  2  W.  Rob.  246.  The  9  &  10  Vict.  o. 
proper  duty.  See  also  3  Kent,  Comm.  99,  s.  21,  which  enabled  justioes  to  de. 
246,  248.  cide  on  the  amount  of  salvage  where 

\,b)  The  Ootfemor  Rqffles,  2  Dods.  14.  the  owners  and  salvors  disagreed,  ex- 

(c)  See  the  judgment  in   The   Two  pressly  excepted  cases  of  "  ordinaiy 

Friendt,!  Rob.  278;  The  Beaeer,  Z  ib,  pilotage.*'    It  has  been  held  in  America, 

292.  that  pilots  are  entitled  to  salvage  when 

{d)  The  Florence,  16  Jur.  572.    This  they  perform  salvage  services  beyosd  the 

principle  is  also  acted  upon  in  America.  limits  of  their  propter  duties,  or  undar 

See  Maton  v.  The  Ship  Blaireau^  2  Cranch  circumstances  to  which  those  duties  do 

(American)  Rep.  239 ;  and  Hobart  v.  not  apply.    Hobart  v.  Drogem,  ubi  utprm. 

Drc^ofi,  10  Peters  (American)  Rep.  108.  (t)  Haltey  v.  Jlbertuezen,   11   Moo. 

{e)  See  the  judgment  of  Dr.  Lushing-  P.  C.  C.  313. 
ton  m  The  Florence,  16  Jur.  572. 
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PaMengers  are  not  bound,  for  the  purpose  of  saying  the  vessel  Paisengera. 
or  cai^Oy  to  do  any  act  inconsistent  with  their  own  safety;  con- 
sequently where  a  ship,  being  in  danger,  was  deserted  by  the 
master  i^id  a  portion  of  the  crew,  and  a  passenger  took  the 
•command  and  brought  her  safe  to  port,  it  was  held  that  he  was 
entitled  to  salvage  (k). 

Persons  who  enter  into  an  express  contract  to  render  assist*  Persons  who 
ance  to  a  ship  in  distress  for  a  fixed  sum  cannot  claim  salvage  (i).  ^^^^  ^ 
Unless  there  is  fraud,  the  Court  will  confine  the  salvors  to  the 
amount  stipulated  for  by  the  bargain,  although  it  be  inadequate 
to  the  services  rendered  (m).  It  is  otherwise,  however,  where 
such  an  agreement  has  been  made  and  mutually  abandoned  (n), 
or  circumstances  have  arisen  which  have  rendered  necessary 
exertions  such  as  could  not  have  been  contemplated  at  the  titne 
of  the  making  of  the  contract  (o).  The  master  of  the  vessel 
rendering  assistance  has  power  in  these  cases  to  bind  his  own 
interest  and  that  of  his  employers  ( j?),  but  an  agreem^it  entered 
into  by  him  will  not  include  the  rest  of  the  crew,  unless  they 
coocur  in  it(q);  nor  will  the  Court  of  Admiralty  uphold  an 
agreement  by  which  the  seamen  bind  themselves  to  receive  only 
a  particular  apportionment  of  the  reward  in  the  case  of  their 
earning  salvage,  for  such  a  bargain  is  contrary  to  principle,  as  it 
tends  to  deprive  the  salvors  of  their  usual  motives  to  enter- 
prize  (r).  By  the  Merchant  Shipping  Act,  1854,  it  is  provided, 
that  every  stipulation  by  which  any  seaman  consents  to  abandon 

(k)  Newman  v.  Waltert,  3  B.  &  P.  (p)  The  Court  of  Admiralty  will  hold 

61 S.     See  also  the  remarks  of  Lord  the  salvors  to  such  an  agreement,  though 

Stowell  in  The  Two  Friends,  1  Rob.  285 ;  it  be  a  hard  bargain,  The  Firtifiy,  1  Swab, 

and  The  Hooe,  3  Hagg.  423.    In  The  A.  R.  240.    Nor  will  such  an  agree- 

Braneton,  2  Hagg.  3,  note,  Lord  Stowell  ment  be  lightly  set  aside  because  of  a 

rtftiaed  to  aUow  salvage  to  a  passenger  subsequent  alteration  in  the  weather, 

who  was  a  naval  officer.  which  renders  the  duty  more  onerous 

(t)  The  Mnlgme,  2  Hagg.  77 ;  The  than  was  at  first  anticipated,  The  Jonge 

Bet^,  2  W.  Rob.  167  ;  The  True  Blue,  Andries,  1  Swab.  A.  R.  226 ;  ^.  C,  in 

•6.176;  The  Repulset  ib,  396  i  The  Emu-  P.  C.   nomine  HaUey  v.  4lhertui%eny 

Urns,  1  Sumner  (American)  Rep.  207.  11  Moo.  P.  C.C.313.    See  pos/,  p.  440, 

The  proof  of  such  an  agreement  must,  the  provisions  of  the  M.  S.  Act,  1864, 

however,  be  clear  and  satisfactory.    The  as  to  voluntary  agreements  made  by 

Graces,  2  W.  Rob.  294.    The  Court  of  salvors  to  abandon  their  lien  and  abide 

Admiralty    has    jurisdiction    over    an  the  decision  of  a  Court  of  Admiralty 

agreement  for  salvage  service,  although  upon   security  being  given   them    by 

it  be  made  on  share.     The  Catherine,  12  the  master  or  person  in  charge  of  the 

Jur.  682.  ship. 

(•)  The  Henry,  15  Jur.  183.  {g)  The  Britain,  1  W.  Rob.  40 >  The 

(«)  The  Samuel,  15  Jur.  407.  Sarah  Jane,  2  W.  Rob.  110. 

(o)  TU  Wiliiam  Brandt,  cited  2  W.  (r)  The  Louisa,  2  W.  Rob.  22. 
Rob.  172. 
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any  right  which  he  may  have  or  obtain  in  the  nature  of  salvage 
shall  be  wholly  inoperative  (s). 

Where  vessels  sail  as  consorts,  and  under  an  agreement  to 
give  to  each  other  mutual  protection,  a  claim  for  salvage  cannot 
be  founded  on  services  performed  by  the  crew  of  one  in  assisting 
the  other  (t).  But  where  a  custom  was  alleged  to  exist  in  the 
whale  fisheries  for  vessels  to  assist  each  other  gratuitously  in 
time  of  danger,  it  was  held  that,  assuming  its  existence,  it  could 
not  apply  to  a  ship  which  was  not  embarked  in  any  joint  enter- 
prize  with  the  vessel  in  peril,  but  which  had  gone  out  from  this 
country  expressly  to  render  assistance  (u).  The  East  India 
Company  was  held  not  to  be  exempt  firom  the  payment  of  salvage 
to  the  crew  of  a  ship  chartered  to  them  for  services  rendered  to  a 
ship  which  belonged  to  them  {x).  Where  the  crews  of  two  ships 
belonging  to  the  same  owner  assisted  another  ship  which  was  not 
only  chartered  to  him,  but  of  which  he  had  appointed  the  master 
and  crew,  and  which  carried  a  cargo  belonging  to  him,  the  Court 
refused  to  award  salvage  against  the  owners  of  the  chartered 
vessel  (y). 

Salvage  being  earned  by  the  personal  exertions  of  the  master 
and  crew,  it  follows  that,  where  a  vessel  is  under  charter,  the 
charterer  has  no  claim  to  reward  for  salvage  services  performed 
by  the  ship,  unless  the  right  to  the  benefit  of  any  salvage  is 
given  to  him  in  express  terms  by  the  charter-party  (z). 

The  effect  of  the  performance  of  salvage  services  by  Queen's 
ships  will  be  mentioned  in  a  later  part  of  this  Chapter  (a). 


Remedies  of 

8ALTOR8. 

Lien. 
Action. 


Salvors  have  a  lien  on  the  property  rescued,  and  may  retain 
it  until  they  are  remunerated  (J). 

The  right  of  salvage  may  be  determined  by  a  Court  of  law  in 
an  action  brought  by  the  claimant  upon  the  implied  contract  to 
remunerate  him,  or  in  an  action  by  the  owner  of  the  ship  or 
goods  for  their  detention  (c). 


(*)  M.  S.  Act,  1854,  8. 182. 

{t)  The  Zephyr,  2  Haffg.  43. 

(tt)  The  Swan,  I  W.  Rob.  68.  This 
custom  was  also  set  up  in  The  Margaret, 
2  Hagg.  48,  note,  but  was  not  esta- 
blished. Although  such  a  custom  has 
been  held  not  to  deprive  of  the  right  to 
salvage,  it  may  affect  the  amount 
awarded.  See  the  judgment  of  Lord 
Stowell  in  The  Trelawney,  4  Rob.  228. 

(x)  The  Waterloo^  2  Dodft.  433. 


(y)  The  Maria  Jane,  14  Jur.  857. 

{z)  The  Alfen,  1  Swab.  A.  R.  189. 

(a)  Po»/,p.  438. 

{b)  Hartford  v.  Jones,  1  Ld.  Raym. 
393.  See  also  the  judgment  of  Eyre, 
C.  J.,  in  Nicholson  v.  Chapman,  2  H.  BL 
257 ;  Baring  v.  Day,  8  East,  57. 

(c)  Newman  v.  Walters,  3  B.  &  P. 
612 ;  2  Chit  Plead.  54.  The  remedy  by 
action  is  now  rarely  resorted  to. 
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Salvors  may  also  enforce  their  claims  either  by  a  suit  in  the 
Court  of  Admiralty  against  the  ship,  freight,  or  goods ;  or,  in 
certain  cases,  by  proceedings  before  magistrates,  under  the 
Merchant  Shipping  Act,  1854,  sect.  460(d). 

The  Court  of  Admiralty  has,  by  ancient  usage,  jurisdiction  Suits  in  Court 
over  all  salvage  cases  arising  on  the  high  seas.     By  modem  ^  ^' 

statutes  the  jurisdiction  of  this  Court  has  also  been  extended 
to  cases  in  which  the  ship  saved  was  within  the  body  of  a 
coimty  at  the  time  when  the  services  were  rendered  (e).  And 
by  the  Merchant  Shipping  Act,  1864,  sect.  476,  it  is  expressly 
provided,  that,  subject  to  the  provisions  of  that  act,  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  upon 'all 
claims  whatsoever  relating  to  salvage,  whether  the  services  in 
respect  of  which  salvage  is  claimed  were  performed  upon  the 
high  seas,  or  within  the  body  of  any  county,  or  partly  in  one 
place  and  partly  in  the  other,  and  whether  the  wreck  was  found 
at  sea  or  cast  upon  the  land,  or  partly  in  the  sea  and  partly  on 
land.  This  Court  has  also  power  to  deal  with  all  questions  as 
to  the  title  to  or  ownership  of  any  ship,  or  the  proceeds  thereof 
remaining  in  the  registry  of  the  Court,  which  arise  in  any 
cause  of  salvage  (/).  The  jurisdiction  of  the  Court  is  not 
ousted  by  the  fact  that  the  parties  have  entered  into  an  agree- 
ment to  refer  the  claim  in  dispute  to  arbitration  (^);  nor  is 
the  remedy  of  salvors  in  this  Court  in  any  way  affected  by 
their  abandoning  the  possession  of  the  vessel  which  they  have 
saved  (A).  * 

By  the  Merchant  Shipping  Act,  1864,  sect  460,  whenever  a  ProceecHn« 
dispute  with  respect  to  salvage  arises  in  the  United  Kingdom,  chw^ShippiM 
elsewhere  than  within  the  boundaries  of  the  Cinque  Ports  (i).  Act,  1864. 
between  the  owners  of  a  ship,  boat,  cargo,  apparel,  or  wreck  (J), 
and  the  salvors,  as  to  the  amount  of  salvage,  and  the  parties  to 
the  dispute  cannot  agree  as  to  the  settlement  of  the  claim  by 

(d)  See  po$t,  p.  428.    Before  this  act  (g)  La  Puritima  Concepcion,  13  Jur. 
these  proceedings  were  regulated  by  the      545. 

9  &  10  Vict  c.  99,  which  is  now  re.  {h)    The  Eleanora  Charlotta,  1  Hagg. 

pealed.     See  as  to  the  recovery  of  sal-  156. 

▼age  within    the   jurisdiction    of   the  (i)  SaWage  disputes  within  theCinque 

Cinque  Ports,  pottf  p.  497.  Ports  are  still  determinable  as  before 

(e)  8  &  4  Vict  c.  65,  s.  6 ;  9  &  10  the  passing  of  this  act    See  post,  p. 
Vict  c  99,  s.  40,  which  last-mentioned  487. 

act  is  now  repealed.  (J)   As  to  what  is  "  wreck,*'  see  ante, 

(/)  3  &  4  Vict  c.  65,  s.  4.  p.  423. 
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arbitration  or  otherwise,  if  the  sum  daimed  does  not  exceed 
200/.y  the  dispute  is  to  be  referred  to  the  arbitration  of  any  two 
justices  of  the  peace  (k)  resident  (in  cases  of  wreck)  at  or  near 
the  place  where  the  wreck  is  found,  and  (in  cases  of  salrage)  at 
or  near  the  place  where  the  ship  or  boat  is  lying,  or  at  or  near 
die  fiiBt  port  or  place  in  the  United  Kingdom  into  wUch  the 
ship  or  boat  is  brought  after  the  occurrraice  of  the  accident. 

Arbitration.  I^  however,  the  sum  claimed  exceeds  200/.,  the  dispi:^  vmj^ 

by  consent,  be  referred  to  the  arbitration  in  the  reawner  abo^e 
maitioned ;  but  if  the  parties  do  not  consent  to  this  course,  the 
question  must  be  determined,  in  England  and  Ireland,  by  the 
Court  of  Admiralty,  and  in  Scotland  by  the  Court  of  Session* 
If,  however,  the  claimants  do  not  recover  a  greyer  smn  than 
200/^  they  are  not,  unless  the  Court  certifies  that  the  case  was  a 
fit  one  to  be  tried  in  a  Superior  Court,  to  recover  any  costs, 
charges,  or  expenses  (Z). 

Every  dispute  with  respect  to  salvage  may  be  heard  and  ad- 
judicated upon  on  the  amplication  either  of  the  salvor  or  of  the 
owner  of  the  property  salved,  or  of  their  agents. 

By  sect.  461,  whenever  in  pursuance  of  the  act  any  dispute 
as  to  salvage  is  referred  to  the  arbitration  of  justioes,  they  may 
either  determine  the  matter  themselves  (with  the  assistance,  if 
they  wish  it,  of  an  assessor),  or  they  may  i^point  some  penon 
conversant  with  maritime  afiSstirs  to  act  as  umf»ae  («i). 

Appeal.  By  sect.  464  of  the  act,  an  appeal  is  given  against  the  award, 

in  the  cases  mentioned  above,  to  the  Court  of  Admiralty  in 
England  and  Ireland,  and  to  (jie  Court  of  Session  in  Scodand, 
whenever  the  sum  in  dispute  exceeds  60/.  (n).   And  by  sect  465, 

(k)  By  sect.  501,  all  matters  that  may,  (m)  The  awards  must  be  made  within 
in  pursuance  of  the  Eighth  Part  of  the  forty-eight  hours  after  the  question  has 
act,  be  done  by  any  justice,  or  two  jus-  been  rdenred,  unless  the  time  is  en- 
tices, may  in  Scotland  be  done  by  the  larged  by  the  referees.    The  i 


sherifis  or  sheriffi'  substitute.  umpire  is  entitled  for  his  services  to 

(/)  This  limitation  as  to  costs  has  sucn  a  sum  not  exceeding  6L,  as  the 

been  held  to  extend  only  to  cases  where  Board  of  Trade  may  direoC    The  costs 

the  salvage  service  is  performed  within  of  the  arbitration  are  in  the  discretion 

the  limits  of  the  United  Kingdom,  that  of  the  referees.    M.  S.  Act,  1S64^  sects, 

is,  within  three  miles  of  the  coast.    See  461 — 463. 

The  Jcttf,  1  Swab.  A.  R.  2S7 ;  The  Leda^  (n)  Notice  of  appeal  must  be  given 

1  Swab.  A.  R.  40 ;  see  also  the  obser-  to  the  justices  within  ten  days  aftor  the 

vations  of  Dr.  Lushington  in  The  Femx,  date  of  the  award,  and  the  proceedings 

1  Swab.  A.  R.  16,  as  to  the  principles  must  be  commenced  in  the  Court  of 

upon  which  the  Admiralty  Court  will  Appeal  within  twenty  days  firom  that 

act  in  certifying  that  the  case  was  fit  to  date,  ib. 
be  tried  there. 
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the  justiees  are  boundy  in  casea  of  appeal,  to  transmit  to  the 
Court  of  Appeal  a  copy  of  the  proceedings  before  them  or  their 
umpire,  and  of  the  awiux!,  together  with  a  certificate  of  the  gross 
▼alue  of  the  article  in  respect  of  which  the  salvage  is  claimed. 

By  sects.  466  and  467,  whenever  the  amount  of  salvi^e  pay-  Payment  of 
aUe  iB  respect  of  salvBge  services  rendered  in  the  United  King-  ^d  dutTw^f  ^ 
dom  haa  been  fiaally  ascertained  by  agreement  or  award,  but  receiTcw. 
a  dispute  arises  as  to  the  apportionment  of  it  amongst  several 
claimants,  the  person  liable  to  pay  the  salvage  may  (if  the 
amount  does  not  exceed  200/.)  pay  it  over  to  the  receiver  of  the 
district ;  and  upon  the  receipt  of  the  money,  and  the  granting 
of  a  certificate  of  the  payment  by  the  receiver,  the  person  liable 
to  pay  the  salvage  is  discharged  as  well  as  his  property  in  respect 
of  the  claim  in  question.    The  amount  so  paid  to  the  receiver 
is  distributable  by  him  as  he  thinks  fit  (o). 

The  following  rules  are  laid  down  by  sect.  468  of  the  act  with 
reference  to  the  duties  of  the  receiver  :— 

(1.)  If  any  salvage  is  due  to  any  one  under  the  act  for  ser- 
vices rendered  in  assisting  any  ship  or  boat,  or  saving 
the  lives  of  persons  belonging  to  her,  or  the  cargo  or 
apparel,  the  receiver  must  detain  the  ship  or  boat,  and 
the  cargo  and  apparel,  until  payment  of  the  salvage,  or 
process  has  been  issued  by  some  competent  Court  for 
their  detention; 
(2.)  If  the  salvage  is  due  in  respect  of  the  saving  of  any 
vrreck  (and  tiie  wreck  is  not  sold  as  unclaimed),  he  must 
detaixk  it  until  payment,  or  the  issuing  of  process,  as 
above  mentioned. 
But  the  receiver  may  (where  no  such  process  has  been  issued), 
release  fit)m  his  custody  the  ship,  boat,  cargo,  apparel,  or  wreck, 
upon  security  being  given  to  him  for  the  amount  of  salvage 
due  (p). 

(o>  A«  to  the  principles  upon  which  either  of  the  parties  for  the  purpose  of 

tile  receivers  act  in  making  the  ap*  having  the  questions  arising  oetween 

portionment,  see  pott,  p.  493,  note  {k),  them   adljudicated  on,  and  the  Court 

(p)  Where  the    claim    for   salvage  may  enforce  payment  of  the  security  as 

exceeds  200L,  the  Court  of  Admiralty  if  bail  had  been  given.     M.  S.  Act, 

may  determine  as  to  the  amount  of  se-  1854,  s.  468.    These  bonds  are  exempt 

curity  and  sufficiency  of  the  sureties,  from  stamp  duty.    See  ss.  495,  497, 

and  whenever  the  bond  or  odier  se-  and  post,  p.  440,  as  to  voluntary  agree- 

curity  given  to  the  receiver  is  for  an  ments  by  salvors  to  give  up  their  lieu 

•mount   exceedinfl^  200/.,  proceedings  upon  security  being  given  them, 
may  be  instituted  in  that  Court  by 
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By  sect.  469,  the  receiver  may  sell  any  ship,  boat,  cargo, 
apparel,  or  wreck  detained  by  him  for  non-payment  of  salvage, 
rendering  the  overplus  to  the  owners  after  payment  of  salvage 
fees  and  expenses,  in  the  following  cases  (g) : — 

(1.)  Where  the  amount  of  salvage  not  being  disputed  is  not 

paid  within  twenty  days  after  it  became  due ; 
(2.)  Where  the  amount  being  disputed  no  appeal  lies  from 
the  first  tribunal  to  which  the  question  is  referred,  and 
payment  has  not  been  made  within  twenty  days  after  its 
decision ; 
(3.)  Where  the  amount   being  disputed  an  appeal  lies  to 
another  tribunal,  but   the  amount  is  not  paid   within 
twenty  days  after  the  decision  of  the  first  tribunal,  and 
no  proceedings  in  appeal  are  taken  within  that  period. 
We  shall  see,  in  a  later  part  of  this  Chapter,  that  whenever 
the  amount  of  salvage  has  been  ascertained,  and  exceeds  200/., 
the  Court  of  Admiralty  has  power  to  apportion  it  among  the 
persons  entitled  to  it(r). 


Amount 

AWARDED, 
AND  HOW  AP- 
PORTIONED. 

General  rules. 


The  Court  of  Admiralty  acts  in  awarding  salvage  in  a  liberal 
manner  (s).  In  cases  of  ordinary  salvage  {t)  the  amount  awarded 
bears  no  fixed  proportion  to  the  extent  of  the  property  saved, 
but  depends  in  each  particular  case  upon  the  value  of  that  pro- 
perty, the  danger  from  which  it  has  been  rescued,  the  time  ex- 
pended, the  expense  incurred  by  the  salvors,  and  the  success  of 
their  efforts  (u).  The  Court  looks  also  not  merely  to  the  exact 
quantum  of  service  performed  in  the  case  itself,  but  to  the 
general  interests  of  navigation  and  commerce,  which  are  pro- 
tected by  exertions  of  this  nature  (ar). 


(q)  The  owners  of  any  wreck  who 
established  their  claim  within  a  year 
from  the  date  at  which  it  came  into  the 
receiver's  possession,  are  entitled  to  have 
it  delivered  up  to  them,  subject  to  the 
above-mentioned  deductions.  See  M.  S. 
Act,  1854,  s.  470. 

(r)  Pott,  p.  483,  and  M.  S.  Act,  1854, 
S.498. 

(«)  See  the  cases  cited  below,  and 
the  judgments  in  VEsp^rance,  1  Dods. 
49,  and  the  The  William  Bedford,  3  Rob. 
S55. 

(t)  Before  the  Prize  Acts,  the  amount 
of  salvage  awarded  by  the  Court  of  Ad- 
miralty  in  cases  of  re-capture,  bore  no 


fixed  proportion  to  the  value  of  the  pro- 
perty. '  See  as  to  these  acts,  ante,  p.  421, 
note  (r). 

(u)  See  The  Salacia,  2  Hagg.  262; 
and  the  judgments  in  The  Thetit,  3  Hagg. 
62  ;  The  Ewell  Grove,  ib.  221  ;  The 
Traveller,  ib.  371 ;  The  London  Merehamt, 
ib,  395  ;  and  The  Industry,  ib.  204.  See 
also  The  Graces,  2  W.  Rob.  294. 

(x)  See  the  judgment  of  Lord  Stowell 
in  The  William  Beckford,  3  Rob.  355; 
The  Sarah,  1  Rob.  818,  note;  The  Hec- 
tor, 3  Hagg.  90 ;  The  Industry,  ib.  203. 

In  the  instructions  to  receivers  of 
wreck  and  droiu  of  Admiralty,  issued 
by  the  Board  of  Trade  in  1859,  the 
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In  cases  of  derelict  as  much  as  one-half  of  the  value  of  the 
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main  ingredients  of  salvage  service  are 

described  (by  Art,  90)  as  toHows : — 

•*(1.)   The  degree  of   danger  from 

which  the  lives  or  property  are 

rescued. 

(2.)   The    value    of  the    property 

saved. 

(S.)  The  risk  incurred  by  thp  salvors. 

(4.)  The  value  of  any  of  the  pro- 

perty  by  the  use  of  which  the 

services  are  rendered,  and  the 

danger  to  which  it  was  exposed. 

(5.)  The  skill  shown  in  rendering  the 

services. 
(6.)  The  time  and  labour  occupied. 
Where  all  these  concur  in  the  perform- 
ance of  any  salvage  service,  the  re- 
ward ought  to  be  large ;  and  in  propor- 
tion as  fewer  of  these  ingredients  are  to 
be  found,  so  should  the  reward  be  less. 
Bat  where  scarcely  any,  or  only  the 
last  of  them  exist,  the  service  can  hardly 
be  denominated  a  salvage  service ;  it  is 
little  or  nothing  more  than  mere  work 
and  labour,  and  should  be  rewarded  ac- 
cordingly. 

(1.)  In  estimating  the  degree  of  dan- 
ger from  which  the  lives  or  property 
were  rescued,  regard  should   be  had 
to,— 
The  damage  sustained  by  the  vessel 

itself; 
The  nature  of  the  locality  from  which 

she  was  rescued ; 
The  season  of  the  year  when  the  ser- 
vices were  rendered,  and  if  the 
weather  at  the  time  was  not  tem- 
pestuous, the  probability  or  im- 
probability of  its  becoming  so ; 
Ignorance  or  knowledge  (as  the  case 
may  be)  of  the  locality  on  the 
part  of  ^e  master  and  other  per- 
sons on  board  the  vessel  saved. 
(2.)  The  value  of  the  property  saved 
is  also  an  essential  ingredient  in  the 
amount  of  remuneration  to  be  awarded. 
If  the  value  of  the  property  be  small, 
the  reward  must  be  smaU;  if  large,  a 
greater  reward  may  be  given,  for  in  pro- 
portion to  that  value  is  the  ben^  to  the 
owners,  which  is  one  of  the  primary 
considerations  in  settling  the  amount  of 
remuneration.    The  amount  of  the  re- 
ward should  not,  however,  increase  in 
direct  proportion  to  the  value  of  the 
property.    The  object  of  the  Courts  is 
to  give  an  adequate  reward,  Courts  of 
Admiralty,  therefore,   always    give    a 
smaller  proportion  when  the  property  is 
large. 

As  a  general  rule  it  mav  be  stated 
that  Courts  of  Admiralty  very  seldom. 


if  ever,  give  more  than  one-half  of  the 
value  of  the  property  saved.  This 
should,  in  fact,  be  regarded  as  the  maxi- 
mum, except  in  some  few  cases  where 
the  services  have  been  highly  meritori- 
ous, and  the  value  of  the  property  saved 
is  but  small. 

(3.)  The  risk  incurred  by  the  salvors 
themselves,  if  necessarily  incidental  to 
the  performance  of  the  service,  is  the 
most  important  ingredient  in  estimating 
the  amount  of  salvage  to  be  awarded. 
The  value  of  human  life  is  that  which 
is  and  ought  to  be  principally  considered 
in  the  preservation  of  other  men's  pro- 
perty ;  and  if  this  be  satisfactorily 
proved  to  have  been  hazarded,  the  sal- 
vors should  be  most  liberally  rewarded ; 
and  when  not  only  risk  has  been  in- 
curred, but  actual  loss  of  life  has  en- 
sued,  a  still  larger  amount  of  salvage 
should  be  given. 

(4.)  The  value  of  the  property  by 
which  the  services  have  been  rendered 
is  not  an  unimportant  element  in  esti- 
mating the  reward  to  be  given,  provided 
it  has  been  exposed  to  risk  and  danger 
in  the  performance  of  the  service.  The 
greater  the  risk  incurred  by  the  salvors 
or  their  property,  the  greater  should  be 
the  remuneration.  It  is  from  the  same 
consideration  tliat  no  salvage  is  allowed 
for  the  use  of  her  Majesty's  ships,  or 
the  consumption  of  stores  and  articles 
belonging  to  her  Majesty,  as  even  were 
the  vessel  totally  lost  in  rendering  the 
services  the  loss  would  not  fall  on  the 
salvors. 

(5.)  The  skill  and  knowledge  of  the 
salvors  is  an  essential  ingredient  in  a 
meritorious  salvage  service.  The  same 
skilly  however,  that  would  be  required 
from  duly  licensed  pilots,  is  not  to  be 
expected  from  ordinary  smackmeu  or 
boatmen  assuming  the  management  of 
vessels  in  cases  of  difficulty ;  but  to  en  • 
title  such  salvors  to  reward,  it  must  be 
shown  that  they  possessed  skill  com- 
mensurate with  their  vocation  and  con- 
dition in  life,  and  adequate  to  the  duties 
they  undertook  to  perform. 

Where  tlie  services  have  been  per- 
formed by  pilots,  care  should  be  taken 
to  ascertain  that  the  services  were  really 
of  a  salvage  nature,  and  that  the  vessel 
was  actu^ly  in  distress;  for  otherwise 
they  must  be  rewarded  merely  as  pilot- 
age. The  rate  of  remuneration  to  pilots 
has,  under  the  provisions  of  the  Pilot 
Acts,  been  fixed  on  a  liberal  scale,  and 
in  return  they  are  bound  to  afford  their 
assistance  in  all  weathers,  except  at  the 
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property  saved  is  frequently  decreed  (y).  But  there  is  no  fixed 
rule  even  in  these  cases,  although  more  than  one  half  or  less 
than  one  third  is  rarely  given  (z).  In  some  cases,  indeed,  where 
the  claim  has  been  against  king's  ships,  or  the  property  saved 
has  been  very  small  (a),  or  the  salvage  operations  have  been  of 
long  continuance  (6),  or  effected  by  expensive  machinery  (c),  a 
larger  proportion  than  a  moiety  has  been  allowed.  But  these 
cases  have  been  either  cases  of  derelict,  or  cases  of  a  very  pe- 
culiar nature ;  and  it  has  been  recently  laid  down,  that  in  no 
case,  however  meritorious  the  service  may  have  been,  does  the 
Court  of  Admiralty  decree  to  the  salvors  more  than  a  moiety  of 
the  proceeds  of  the  property  saved  (d). 

The  amount  commonly  allowed  has  been  one  third  or  one 
quarter  of  the  net  proceeds  of  the  property  saved,  whilst  in  some 
cases  a  fifth,  sixth,  or  tenth  only,  has  been  awarded  {e).  And 
where  the  service  has  been  of  a  very  trivial  nature  even  less  has 
been  given  (/). 

The  use  by  the  salvors  of  steam  power  has  often  be«i  recog- 


risk  of  their  Uves.  It  is,  however,  a 
settled  doctrine  of  the  Court  of  Ad- 
miralty, tliat  pilots  may  claim  as  salvors 
in  circumstances  of  great  danger,  or 
where  other  than  mere  pilotage  services 
have  been  required  of  them.  No  pilot 
is  bound  to  take  charge  of  a  vessel  in 
distress  for  mere  pilotage  reward,  and  if 
he  do  take  charge  of  a  vessel  so  circum- 
stanced, he  is  entitled  to  a  salvage  re- 
muneration. In  all  such  cases,  the  skill 
and  knowledge  possessed  by  persons  of 
this  class  fairly  entitle  them  to  a  liberal 
reward." 

(y)  See  VEtpirancet  1  Dods.  46 ;  and 
the  judgments  in  The  FortunOy  4  Rob* 
194  ;  and  The  Blendenhally  1  Dods.  421 ; 
also  The  ElUolta,  2  Dods.  75 ;  The  Effort, 
3  Hagg.  165 ;  The  Watt,  2  W.  Rob.  70; 
and  The  Sarah  Bell,  4  Notes  of  Cases, 
146,  and  the  judgment  in  Gore  v.  Bethel, 
12  Moo.  P.  C.  C.  189.  The  reason  why 
a  higher  reward  is  usually  given  where 
the  ship  or  goods  are  derelict  is  that 
these  are  cases  of  great  danger  to  the 
property  saved.  See  the  judgment  of 
Dr.  l<ushingtoa  in  7^  Florence,  16  Jur. 
^78.  In  o^er  to  eonstitute  derelict,  it 
is  not  necessary  that  no  owner  should 
afterwards  appear ;  it  is  sufficient  that 
there  has  been  an  abandonment  at  sea 
by  the  master  and  crew  without  hope  of 
recovery.  A  mere  quitting  of  the  ship, 
however,  in  consequence  of  imminent 
danger,  or  for  the  purpose  of  procuring 


assistance  from  the  shore,  or  with  an 
intention  of  returning  to  her  again,  it 
not  an  abandonment.  See  the  judg- 
ment  of  Lord  Stowell  in  The  jiqmUa,  1 
Rob.  40 ;  The  Barefoot,  14  Jur.  841 ; 
The  Pickwick,  16  Jur.  669;  The  FemU,  1 
Swab.A.  R.  IS. 

(«)  See  The  JquUa,  1  Rob.  37 ;  The 
Fortuna,  4  Rob.  78 ;  and  the  judgments 
in  The  Effort,  3  Uagg.  167,  and  VEtpi- 
ranee,  1  Dods.  46.  In  The  Fremeee  Mary, 
2  Hagg.  89,  and  The  Reliance,  ib.  90, 
note,  the  Court  gave  a  moiety,  and  or- 
dered that  the  costs  should  be  paid  out 
of  the  other  moiety.  In  America  it 
is  held,  that  th«re  is  no  valid  reason 
for  fixing  the  reward  for  salving  dere- 
lict property  at  not  more  than  a  half,  or 
less  than  a  third,  of  the  property  saved, 
and  that  the  true  principle  in  aU  cases 
is  to  grive  adequate  reward  according 
to  the  circumstances  of  the  case.  Poet 
V.  Jones,  19  How.  (American)  Rep. 
150. 

(a)  See  the  judgment  in  The  Bri" 
tannia,  3  Hagg.  154. 

(b)  The  Jonge  Baetiaan,  5  Rob.  322. 

(c)  The  Jubilee,  3  Hagg.  43,  note. 
{d)  Oore  v.  Bethel,  12  Moo.  P.  C.  C. 

189. 

{e)  For  the  proportions  of  salvage 
awarded  in  particular  cases,  see  Prit- 
chard's  Admiralty  Digest,  tiL  Salvage 
(Civil),  Xlll. 

(/)  The  Red  Rovtr,  3  W.  Rob,  I5a 
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nizcd  by  the  Court  as  a  ground  for  awarding  high  salvage,  since 
this  power  is  expensive  to  the  salvors,  and  usually  very  effica- 
cious to  the  ship  in  distress  (g). 

The  Court  usually  gives  a  smaller  proportion  of  the  value  of 
the  property  saved  where  the  value  is  large,  and  a  higher  pro- 
portion where  it  is  small ;  for  in  the  latter  case  the  award  of  a 
small  proportion  would  not  hold  out  a  sufficient  encouragement 
to  salvors  (A). 

It  is  a  settled  rule  that  a  Court  of  Appeal  will  not  interfere 
with  the  amount  of  salvage  awarded  by  the  Court  below,  unless 
the  judgment  appears  to  be  clearly  erroneous,  or  the  case  is  of 
an  extraordinary  character  (i). 

The  Court  of  Admiralty  has  always  exercised  the  right  of  Provisions  of 
apportioning  salvage   where   there   has  been   more  than  one  sWppfng^Ac^^ 
claimant.      The  Merchant  Shipping   Act,   1864,  contains  an  1854. 
express  provision  in  this  respect,  and  provides,  by  sect.  498, 
that  whenever  the  aggregate  amount  of  salvage  payable  in 
respect  of  salvage  services  rendered  in  the  United  Kingdom  has 
been  finally  ascertained,  and  exceeds  200/.,  and  whenever  the 
services  have  been  rendered  elsewhere,  and  the  amount  has 
been  finally  ascertained,  whatever  it  may  be,  if  any  delay  or  Powers  of 
dispute  arises  as  to  the  apportionment,  anj_CqurtJiayingJ\.dm     mtrai^  and^' 
ralty  jurisdiction  may  cause  it  to  be  apportioned  amongst  the  rules  under 
persons  entitled,  in  such  manner  as  it  may  think  just ;  and  may  of  wreck^acr" 
for  that  purpose  appoint  a  person  to  carry  the  apportionment 
into  effect,  and  may  compel  any  person  in  whose  hands  or  under 
whose  control  the  amount  may  be,  to  distribute  it,  or  bring  it 
into  Court,  to  be  dealt  with  as  the  Court  may  direct  (A). 

{g)  The  Raikes,  1   Hagg.  246;  The  that  description,    and  the  expedition 

Lmdon  Merchcmty   3  Hagg.   394;    The  with  which  services  are  generally  per- 

Earl  Grey.ib.  363 ;  The  Shannon^  llJur.  formed  by  them.** 

1045;  r/ie  Ifor/in  Z,M/Aer,  1  Swab.  A.  R.  (t)  Gann  v.  Brun,   12  Moa  P.  C.  C. 

287 ;  The  Spirit  of  the  Age,  ib,  286.  341 ;  and  Green  v.  Bailey,  ib.  846. 

(h)  See  the  judgments  of  LordStowell  (Ar)  The  following  are  the  instructions 

10  The  Blendenhallf  1  Dods.  421,  and  in  issued  by  the  Board  of  Trade  to  re- 

The  Waterloo,  2  Dods.  442.     In  the  in-  ceivers  of  wreck,  with  reference  to  the 

lOructions  by  the  Board  of  Trade  to  the  apportionment  of  salvage.     See  Arti- 

leceivers  of  wreck,  it  is  said  (in  Article  cle  93  of   the  instructions  issued  in 

91 ),  that,  *'  when  the  services  have  been  1859. 

rendered    by  steam- vessels,    they  are  "  The  principles  which  regulate  the 

ili^ays  considered  as  entitled  to  a  very  apportionment    of    a    salvage    reward 

hberal  reward,  not  only  on  account  of  amongst  the    parties  entitled    thereto 

the  great  value  of  the  property  which  is  are,  in  roost  cases,  comparatively  sim- 

thereby  escposed  to  risk,  but  because  of  pie.     The  cases  which  will  fall  within 

the  great  skill  and  power  of  vessels  of  the  cognizance  of  the  receivers  will  gene- 

F  F 
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Effect  of  mis-        Where  salvors  have  acted  negligently  or  unskilfully,  although 
saTvora!  °         *^^^^  Services  have  been  on  the  whole  meritorious,  or  they  have 


ralJv  be  found  to  belong  to  one  or  other 
of  the  following  classes.   Where  the  sal- 
vage services  have  been  rendered : — 
(1.)  By  revenue  cruisers  or  coast- 

guard  men. 
(2.)  By   smacksmeui    boatmen,   or 

fishermen. 
(3.)  By  landsmen  or  beachmen. 
(4.)  By  the  master  and  crew  of  some 
vessel. 

(1.)  As  regards  the  first  class  of  sal- 
vors (the  revenue  cruisers  and  coast- 
guardmen),  rules  have  been  laid  down 
for  the  distribution  of  rewards  of  all 
kinds  amongst  the  officers  and  men  en- 
gaged ;  and  the  receivers  should  there- 
fore pay  over  the  whole  amount  due  to 
the  officers  and  men  to  the  inspecting 
commander  of  the  district,  who  will  dis- 
tribute the  same  under  the  authority  of 
the  comptroller-general  of  the  coast- 
guard. A  special  report  should  be 
made  by  the  inspecting  commander  in 
cases  where  special  skill  or  enterprise 
have  been  shown,  or  special  risk  in- 
curred by  any  individual,  in  order  that 
directions  may  be  issued,  if  necessary, 
for  giving  a  special  reward. 

(2.)  With  regard  to  the  second  class 
of  salvors  (the  smacksmen,  boatmen  and 
fishermen),  it  will  generally  be  found 
that  there  is  a  scale  of  distribution  re- 
cognized and  agreed  upon  amongst 
them ;  the  smack  or  boat  has  a  certain 
number  of  shares,  and  the  remainder 
belong  to  the  master  and  crew  in  cer- 
tain agreed  proportions.  Where  such  a 
scale  exists  it  should  be  strictly  ad- 
hered to  in  making  an  apportionment 
of  salvage ;  unless,  indeed,  any  one  or 
more  of  the  men  have  shown  great  skill 
and  enterprise,  or  incurred  greater  risk 
than  the  others,  when  an  exception  may 
sometimes  be  made  in  their  favour. 

Where,  however,  salvage  has  been 
awarded  to  the  crew  of  a  smack  or  boat, 
amongst  whom  there  is  no  such  agreed 
scale  of  distribution,  the  receivers  will 
do  well,  in  making  the  apportionment,  to 
follow  the  scale  of  distribution  generally 
adopted  amongst  the  smacksmen  and 
boatmen  in  the  neighbourhood,  as  such 
agreements  are  generally  found  to  be 
based  upon  principles  of  justice  and 
equ'ty,  and  are  such  as  best  conduce  to 
the  interests  of  the  community  by  whom 
they  have  been  adopted. 

Where  a  cargo  of  fish  has  been 
spoiled  or  injured  in  rendering  the 
salvage  service,  care  should  be  taken, 


in  making  the  apportionment,  to  i 
tain  upon  whom  the  loss  will  fidl,  and 
a  corresponding  allowance  should  be 
made  to  them. 

(3.)  With  regard  to  the  third  kind  of 
salvors  (beachmen  and  landsmen),  it 
will  generally  be  proper  to  divide  the 
salvage  equally  amongst  them  all.  They 
will,  probably,  in  most  instances,  be 
found  to  belong  to  the  same  class  in 
life,  to  have  incurred  the  same  risk  and 
the  same  amount  of  labour,  and  to  have 
shown  the  same  skill  in  the  performance 
of  the  services.  Should  any  of  them 
have,  however,  greatly  distinguished 
themselves,  it  will  be  proper  to  give 
them  a  larger  proportion  of  the  salvage 
award. 

(4.)  The  fourth  class  of  cases  (where 
the  salvage  services  have  been  rendered 
by  a  vessel  and  her  master  and  crew) 
will  be  found  by  the  receivers  to  be  the 
most  difficult,  as  the  apportionment 
must  depend  upon  a  consideration  of 
the  whole  circumstances  of  the  case, 
and  whether  the  preservation  of  the 
property  is  due  principally  to  the  ser- 
vices of  the  salving  vessel  herself,  or  to 
the  personal  exertions  and  risk  incurred 
by  the  master  or  the  crew.  As  a  gene- 
ral rule  it  may  be  stated,  that  where  die 
services  have  been  chiefly  performed  by 
the  vessel  herself,  as  in  the  case  of  a 
derelict,  where  the  property  has  been 
towed  into  a  place  of  safety,  one  half  of 
the  salvage  reward  is  given  to  the 
owners  of  the  salving  vessel,  from  one 
fourth  to  one  eighth  to  the  master,  and 
the  remainder  amongst  the  crew  in  pro- 
portion to  their  wages.  This  is  the 
scale  of  distribution  usually  adopted, 
where  the  salvage  services  have  been 
performed  bv  steamers,  and  where  it 
may  generally  be  said  that  success  is 
due  chiefly  to  the  power  and  construc- 
tion of  the  vessel  herself.  Where,  how- 
ever, the  principal  part  of  the  services 
has  not  been  rendered  by  the  vess^ 
and  where  the  vessel  has  not  been  ex- 
posed to  any  risk  or  danger,  but  where 
the  preservation  of  the  property  is  due 
in  great  measure  to  the  personal  exer- 
tions of  the  master  and  crew,  then  a 
much  smaller  portion  of  the  salvage 
is  awarded  to  the  owners  of  the  vessel. 
It  is,  however,  a  question  of  apprecia- 
tion, dependent  entirely  upon  the  cir- 
cumstances of  each  particular  case,  and 
in  regard  to  which  no  positive  general 
rule  can  be  laid  down.    The  greater 
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misconducted  themselves  by  making  extortionate  demands  or 
otherwise,  the  Court  of  Admiralty  has  awarded  to  them  a 
smaller  amount  of  salvage  than  would  otherwise  have  been 
given  (0.  And  in  some  cases  in  which  the  salvors  have  impro- 
perly interfered  and  resisted  the  authority  of  the  owners  of  the 
vessel  in  distress  (m),  or  there  has  been  great  negligence  and 
delay  on  their  part(w),  or  the  means  adopted  have  been  im- 
proper (o),  the  Court  has  refused  to  award  any  sjalvage  what- 
ever. 

It  is  provided  by  sect.  450  of  the  Merchant  Shipping  Act, 
1854,  that  the  finder  of  any  wreck  who  does  not  comply  with 
the  provisions  of  the  act  as  to  giving  notice  of  it,  or  dehvering 
it  up  to  the  receiver  of  wreck  of  the  district,  shall  forfeit  all 
claim  to  salvage. 

Those  who  remain  on  board  the  salving  vessel  are  usually  Allotment  to 
entitled  to  share  in  the  salvage,  provided  they  are  also  ready  to  J^J  actuall* 
encounter  the  peril  (p).     A  distinction  in  amount,  however,  is  engaged. 
usually  made  in  favour  of  those  who  are  actually  engaged  in 
the  service  (y).    Where  part  of  the  crew  of  a  light  ship  assisted 
in  rendering  a  salvage  service,  the  Court  refused  to  award 
any  part  of  the  salvage  to  those  of  the  crew  who  remained  on 
board  (r). 

Where  two  vessels  come  up  together  to  a  ship  in  distress,  all 
of  both  crews  are  entitled  to  be  considered  as  salvors,  although 
a  part  only  is  actually  employed  {$), 

the  risk  to  the  master  and  crew  and  the  157,  note ;  The  Dantzic  Packet,  8  Hagg. 

less  the  risk  to  the  vessel,  the  greater  883 ;  The  Black  Boy,  ib.  386,  note ;  The 

must  be  the  proportion  awarded  to  the  Glascow   Packet,  2  W.  Rob.  306 ;  The 

actual  salvors,  and  the  less  to  the  owners  Dosteitei,  10  Jur.  865 ;  The  Cape  Packet, 

of  the  salving  vessel.  3  W.  Rob.  122 ;  The  Charles  Adolphe,  1 

Finally,  it  should  be  observed  that  Swab.  A.  R.  153. 

apprentices  are  entitled  to  share  in  an  {m)  The  Barefoot,  14  Jur.  841. 

allotment  of  salvage;     and   that    the  (n)  The  City  cf  Edinburgh,  2  Hagg. 

master  or  the  owners  of  the  vessel  can-  833. 

not  daim  the  shares  which  may  fall  due  (o)  The  Neptune,  1  W.  Rob.  297 ;  The 

to  their  apprentices ;  and  also,  that  if  a  Duke  of  Manchester,  2  W.  Rob.    470 ; 

contract  giving  up  or  making  over  any  S.  C,  6  Moo.  P.  C.  90.   In  this  case,  and 

claim  to  salvage,  to  any  person  what-  in  The  Barefoot,  14  Jur.  841,  the  claims 

ever,  is  made  by  any  seaman  or  appren-  of  the  salvors  were  dismissed  with  costs, 

tice  prior  to  the  accruing  of  such  claim,  (p)  The  Baltimore,  2  Dods.  132;  The 

such  contract  is  absolutely  void,  as  being  Charlotte  Wylie,  2  W.  Rob.  495. 

against  equity,  public  policy,  and  posi-  (9)  See  The  Jane,  2  Hagg.  338 ;  The 

tive    enactment.     See    the    Merchant  iSaraft /ar^e,  2  W.  Rob.  110. 

Shipping  Act,  1854,  s.  233."  (r)  The  Emma,  3  W.  Rob.  151. 

(/)  The  John  and  Thomas,  1    Hagg.  («)  The  Mountaineer,  2  W.  Rob.  7. 
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To  owners  of 
boats,  &c. 


Th^  claim  of  the  owners  of  salving  vessels,  who  do  not  per- 
sonally assist  in  the  service  to  share  in  the  salvage,  is  usually 
considered  as  very  slight.  It  is  otherwise,  however,  if  their 
property  is  exposed  to  considerable  danger,  or  diverted  from  a 
lucrative  employment,  or  if  they  incur  a  real  loss  or  inconveni- 
ence (0*  So,  those  who  furnish  boats,  or  other  articles  for 
salvage  service,  but  do  not  assist  in  person,  are  not  usually 
entitled  to  be  paid  salvage,  but  only  a  fair  remuneration  for  the 
use  of  the  articles  which  they  have  supplied  (u). 


To  second 
salvors. 


Where  several  independent  parties  co-operate  in  assisting  a 
vessel,  the  Court  awards  salvage  according  to  the  merit  of  the 
respective  claims.  Where  the  first  salvors  had  incurred  consi- 
derable danger,  and  their  conduct  had  been  meritorious,  the 
Court  allotted  to  them  a  large  share  of  the  salvage,  although 
their  efforts  had  produced  no  important  result  before  the  arrival 
of  the  other  assistance  {x). 

The  Court  of  Admiralty  has  always  been  jealous  in  maintain- 
ing the  rights  of  original  salvors  (y).  It  requires  persons  who 
disturb  their  possession  to  show  clearly  that  a  necessity  for  their 
interference  existed,  or  that  their  services  were  adopted  (ar). 
The  first  salvors  are  not,  however,  justified  in  resisting  the 
master's  authority,  or  in  attempting  to  exclude  further  assist- 
ance where  it  is  necessary  (a).  For,  except  in  cases  of  derelict, 
where  the  first  occupant  has  a  right  of  exclusive  possession  if  he 
can  alone  save  the  property,  salvors  act  only  under  the  suffer- 
ance and  permission  of  the  master,  or  other  person  in  command 
of  the  vessel  in  distress  (6). 


Remuneration       It  is  provided  by  sect.  20  of  the  18  k  19  Vict.  c.  91,  that 

for  services  by  y^Y^Q^e  services  are  rendered  by  officers  or  men  of  the  coast- 
coast-guara.  -^ 


(/)  See  the  judgment  in  The  Jane,  2 
Hagg.  S43;  The  Waterloo,  2  Dods.  433; 
The  Vine^  2  Hagg.  1 ;  The  Salacia,  »6. 
262;  The  Martha,  3  Hagg.  436;  The 
Louisa,  8  W.  Rob.  99.  In  apportioning 
salvage,  the  Court  considers  every  ves- 
sel as  uninsured,  and  will  not  award  a 
larger  amount  to  the  owners,  because 
by  rendering  the  service  they  incurred 
a  risk  of  forfeiting  a  policy  of  insurance 
on  their  ship.  The  Deveron,  1  W.  Rob. 
180. 

(tt)  The  Vine,ubi  tupra :  Tfie  Charlotte, 
Z  W.  Rob.  68. 


(«)  The  Genessee,  12  Jur.  401. 

ly)  See  the  judgments  in  The  Chat' 
loUa,  2  Hagg.  364;  The  Glory,  14  Jar. 
678;  The  Piekwiek,  16  Jur.  670;  The 
Effort,  3  Hagg.  165;  and  The  Glaeeot^ 
Packet,  2  W.  Rob.  313. 

(s)  See  the  judgments  in  The  Blem- 
denhall,  1  Dods.  416 ;  The  Maria,  £dw. 
177;  and  The  Eugene,  8  Hagg.  160. 

(a)  The  Dantxie  Packet,  Z  Hagg.  SS^; 
The  Glory,  ubi  supra. 

{b)  See  the  judgment  in  The  Damitie 
Packet,  ubi  supra. 
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guard  service  in  watching  or  protecting  shipwrecked  property, 
they  are  to  be  remunerated  by  the  owners  according  to  a  scale 
to  be  fixed  by  the  Board  of  Trade,  unless  the  services  have 
been  declined,  or  salvage  has  been  claimed  and  awarded  in 
respect  of  them. 

The  determination  of  salvage  claims  arising  within  the  boun-  Salvage 
daries  of  the  Cinque  Ports  is  still  regulated  by  the  1  &  2  Geo.  diction  of 
4,  c.  76,  and  the  9  Geo.  4,  c.  37 ;  for  it  was  provided  by  sect.  Cinque 
460  of  the  Merchant  Shipping  Act,  that  disputes  arising  within 
this  district  should  be  determined  in  the  same  manner  as  before 
the  passing  of  that  act  (c).  The  first  of  these  acts  empowers  the 
Lord  Warden  of  the  Cinque  Ports  to  nominate  under  his  hand 
and  seal  three  or  more  commissioners  in  each  of  the  Cinque 
Ports,  two  ancient  towns  (rf),  and  their  members,  to  adjust 
difierences  relating  to  salvage  which  may  arise  between  the 
masters  of  vessels  and  persons  bringing  cables  and  anchors 
ashore.  Where  vessels  are  forced  or  cut  fi-om  their  cables  and 
anchors  by  any  accident,  and  leave  the  same  in  any  place  within 
the  jurisdiction  of  the  Cinque  Ports,  two  ancient  towns,  or  their 
members,  the  commissioners  are  to  determine  any  salvage  claim 
within  twenty-four  hours  after  it  is  referred  to  them  (e).  They 
have  power  also,  if  the  master  or  owner  of  the  ship  or  goods  or 
his  agent  is  present  at  the  place  where  they  are  sitting,  to  decide 
upon  all  claims  made  by  pilots,  boatmen,  or  others,  for  services 
of  any  sort  rendered  to  any  ship,  either  by  carrying  off  to  her 
anchors,  cables,  or  stores,  from  any  part  of  the  coast  within  the 
jurisdiction,  or  by  conducting  her  to  any  place  within  the  juris- 
diction, and  upon  all  claims  for  the  saving,  within  the  jurisdic- 
tion, of  any  goods  which  are  wrecked,  stranded,  or  cast  away 
fix>m  any  ship ;  and  they  may  decide  on  such  claims  for  services 
rendered  to  shipping,  whether  the  ships  were  in  distress  or 

(c)  The  latter  of  these  acts  extends  suits  and  proceedings,  was  abolished  by 
to  the  deputy  warden  the  powers  given  the  18  &  19  Vict.  c.  48,  and  the  20  & 
by  the  former  to  the  warden.  The  ex-  21  Vict,  c.  1,  but  the  jurisdiction  of  the 
tent  of  the  iuhsdiction  of  the  Cinque  lord  warden  and  Court  of  Admiralty  re- 
Ports,  for  tne  purposes  of  the  act,  is  la  ting  to  the  adjustment  of  salvage,  and 
defined  by  s.  18  of  the  1  &  2  Geo.  4,  c.  in  respedt  of  flotsam,  jetsam,  and  lagan 
76.  The  High  Court  of  Admiralty  has  is  not  interfered  with  by  these  statutes, 
a  concurrent  jurisdiction  within  the  See  s.  10  of  the  18  &  19  Vict.  c.  48. 
boundaries  of  the  Cinque  Ports,  and  this  {d)  llie  Cinque  Ports  are  Dover, 
is  unaltered  by  the  Merchant  Sliipping  Sandwich,  Romney,  Hastings,  and 
Act,  1854.  See  The  Maria  Luisa^  1  Hythe;  the  two  ancient  towns  are 
Swab.  A.  R.  67.  The  jurisdiction  V^inchelsea  and  Rye. 
of  the  lord  warden,  io  relation  to  civil         (e)  1  &  2  Geo.  4,  c.  76,  s.  1. 
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^oi  (/).  The  commissioners  can  act  only  in  the  ports  or  places 
in  which  they  are  resident^  or  from  which  their  usual  place  of 
residence  is  not  distant  more  than  a  mile(5r). 

Parties  who  are  dissatisfied  with  the  decision  of  the  commis- 
sioners may,  within  eight  days  after  the  award  is  made,  but  not 
afterwards,  declare  to  the  commissioners  their  desire  to  appeal. 
The  appeal  may  be  either  to  the  Court  of  Admiralty  of  the 
Cinque  Ports,  or  to  the  High  Court  of  Admiralty,  and  the  de- 
cision of  either  of  these  Courts  is  final  (A).  The  appellant  most, 
within  twenty  days  from  the  date  of  the  award,  take  out  a 
monition  against  the  adverse  party;  and  the  commissioners  are 
bound  to  liberate  the  ship,  cargo,  or  goods,  upon  bail  being  given 
by  the  owners  or  their  agents  in  double  the  amount  of  the  sum 
awarded  (i). 

Salvage  by         There  is  a  peculiar  obligation  on  Queen's  ships  to  assist  mer- 
BHiPsr*  chant  vessels  in  distress  (A);  yet  when  salvage  services  are  ren- 

dered by  the  officers  or  crew  of  a  ship  of  war  to  a  merchant 
vessel,  it  has  been  always  considered,  apart  from  any  legislative 
enactment,  that  they  are  entitled  to  reward  in  the  same  manner 
as  other  salvors,  but  to  a  less  extent  (/). 

Where,  however,  the  assistance  given  was  merely  incidental 
to  the  general  duty  of  Government  vessels,  as  where  the  com- 
mander of  a  sloop  of  war,  acting  under  the  directions  of  a  vice- 
consul,  rescued  a  convict  ship  from  the  mutinous  crew  and  con- 
victs on  board,  no  salvage  was  allowed  (m). 

Provisions  respecting  claims  for  salvage  services  rendered  by 
Queen's  ships  were  made  by  the  16  &  17  Vict.  c.  131.  This 
act  is  now,  however,  repealed  (w),  and  the  existing  statutory 
regulations  on  this  subject  are  to  be  found  in  the  Merchant 
Shipping  Act,  1854. 

(/)  1  &  2  Geo.  4,  c.  76,  s.  2.  salvage  services  rendered  to  vessels  in 

(g)  lb,  8.  3.  distress  unless   the  service  had   been 

(A)  lb,  sects.  4  and  5.  really   important    or    accompanied    with 

(i)  lb.  sect.  4.     The  Merchant  Ship-  hazard, 

ping  Repeal  Act,  1854  (17  &  18  Vict  c.  (/)  See  The  Louisa,  1  Dods.317 ;  The 

120),  repealed  the  1  &  2  Geo.  4,  c.  76,  Mary  Ann,  1  Hagg.  158;  The  ThetU,  3 

except  sections  1,  2,  3,  4,  5,  15,  16,  and  Hagg.  14;  2  Knapp  P.  C.  390;    The 

18.  Lustre,  3  Hagg.  154;  The  Ewell  Grore, 

(k)  See  the  judgments  of  Lord  Stowell  ib,  209 ;  the  judgment  in  The  Rapid,  ib, 

in  The  Mary  Ann,  1  Hagg.  158 ;  and  of  421 ;   The  WiUont,  1  W.  Rob.  172;  and 

Sir  J.  Nicholl  in  Tlie  Clifton,  8  Hagg.  The  Earl  rf  Eglinton,  1  Swab.  A.  R,  7. 

121.    By  an  order  of  the  Commissioners  (m)  The  Francis  and  Eliza,  2  Dods. 

of  the  Admiralty,  issued  on  the  30th  115. 

January,  1852,  officers  of  Queen's  ships  (n)  By  the  Merchant  Shipping  Re- 
were  directed  not  to  make  any  claim  for  peal  Act,  1854. 
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Sect.  484  of  this  act  provides,  that  in  cases  where  salvage 
services  are  rendered  by  any  ship  belonging  to  the  Queen,  or 
by  the  commander,  or  crew,  no  claim  is  to  be  made  or  allowed 
for  any  loss,  damage,  or  risk  thereby  caused  to  the  ship,  or 
stores,  tackle,  or  furniture,  or  for  the  use  of  any  stores,  or  other 
articles  belonging  to  the  Queen,  supplied  in  order  to  effect  these 
services,  or  for  any  other  expense  or  loss  sustained  by  the  Queen 
by  reason  of  the  services. 

By  sect.  486,  no  claim  on  account  of  any  salvage  services 
rendered  to  any  ship,  cargo,  or  appurtenances  by  the  com- 
mander, or  crew  of  any  of  the  Queen's  ships  is  to  be  finally  ad- 
judicated upon  unless  the  consent  of  the  Admiralty  has  first 
been  obtained;  and  if  any  person  who  has  originated  proceed- 
ings in  respect  of  such  a  claim  fails  to  prove  this  consent,  the 
suit  is  to  be  dismissed  with  costs  (o). 

It  is  provided  by  sect.  486,  that  whenever  salvage  services  Proceedings 
have  been  rendered  to  any  ship  or  cargo  at  a  place  out  of  the  ^nder^^*^^* 
United  Kingdom  and  the  four  adjoining  seas  by  the  commander  abroad. 
or  crew  of  a  Queen's  ship,  the  salvors  may,  if  justified  by  the 
circumstances  in  detaining  the  property  at  all,  cause  it  to  be 
taken  to  a  port  where  there  is  a  consular  oflScer,  or  a  Vice- 
Admiralty  Court.     The  salvor  and  the  master  or  other  person 
in  charge  of  the  property  must  each  of  tliem,  within  twenty-four 
hours  after  arriving  at  the  port,  deliver  to  the  consular  officer,  or 
Vice- Admiralty  judge,  a  statement  respecting  the  property  in 
salvage,  the  particulars  of  which  are  given  by  the  act,  and  which 
must  be  verified  on  oath. 

By  sect  487,  the  consular  oflScer  or  judge  must,  within  four 
days  after  receiving  these  statements,  fix  the  amount  to  be 
inserted  in  a  salvage  bond,  to  be  given  by  the  master  according 
to  the  provisions  of  the  act,  to  secure  the  payment  of  any  salvage 
that  may  be  awarded,  which  amount  must  not  exceed  half  the 
value  (according  to  his  estimation)  of  the  property  in  respect  of 
which  salvage  is  claimed.  If  either  of  the  above  statements  is 
not  delivered  to  the  consular  oflScer  or  judge  in  the  required 
time,  he  may  proceed  ex  parte,  but  he  can  in  no  case  require  the 
cargo  to  be  unladen. 

(o)  The  consent  is  signified  by  a  purporting  to  give  the  consent,  and  to 
writing  under  the  hand  of  the  Secretary  be  so  signed,  is  primA  facie  evidence, 
to  the  Admiralty ;  and  any  document      M.  S.  Act,  1854,  s.  485. 
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By  sect.  488  of  the  statute,  the  right  to  detain  the  property 
ceases  apon  the  due  execution  and  delivery  to  the  salvor  of  this 
bond. 

Sect.  489  contains  provisions  for  additional  security  in  the 
case  of  ships  owned  by  persons  resident  out  of  the  Queen's 
dominions. 

By  sect.  490,  the  consular  oflScer  or  judge  must  transmit  Uie 
documents,  and  a  notice  of  the  sum  he  has  fixed  for  the  bond,  to 
the  Court  of  Admiralty  of  England,  or  to  any  Vice- Admiralty 
Court  if  the  parties  are  willing  that  the  bond  shall  be  dealt  witii 
by  that  Court  (p). 

Sects.  491,  492  smd  493  of  the  statute  provide  that  these 
bonds  shall  bind  the  owners  of  the  ship,  freight,  and  cargo,  and 
their  heirs,  executors,  and  administrators,  and  emipower  the 
Courts  of  Admiralty  to  enforce  them. 

By  sect.  494,  any  salvor  who  elects  not  to  proceed  under  the 
act  has  no  power  to  detain  the  property,  but  may  proceed  other- 
wise for  the  enforcement  of  his  salvage  claim  as  if  the  act  had 
not  been  passed ;  and  nothing  in  the  act  contained  is  to  abridge 
or  affect  the  rights  of  salvors,  except  in  the  cases  provided  for 
by  it. 


Voluntary 
•agreements  on 
•bandonment 
«fliea 


WRBCk. 


By  sect.  497  of  the  Merchant  Shipping  Act,  1864,  it  is  pro- 
vided, that  in  all  cases  where  salvage  is  claimed,  whether  by 
Queen's  ships  or  any  others,  the  salvors  may  voluntarily  agree 
to  abandon  their  lien  on  the  property  salved,  upon  the  master  or 
other  person  in  charge  of  it  entering  into  a  written  agreement, 
attested  by  two  witnesses,  to  abide  the  decision  of  the  Court  of 
Admiralty  or  of  any  Vice- Admiralty  Court,  and  giving  security 
to  such  amount  as  may  be  agreed  upon.  This  agreement  binds 
the  ship,  cargo,  freight,  and  their  owners,  and  may  be  adjudi- 
cated upon  and  enforced  in  the  same  manner  as  the  bonds 
already  mentioned  (y). 

By  the  common  law  of  England,  if  a  ship  was  lost  at  sea, 
but  the  cargo  or  a  portion  of  it  came  to  land,  the  goods  saved 


ip)  All  documents  made  in  pursu- 
ance of  this  part  of  the  statute  are  ex- 
empt from  stamp  duty.    See  sect  495. 

(q)  When  an  agreement  of  this  kind 
is  made,  statements  similar  to  those  re- 
quired in  the  case  of  bonds  must  be 
made  by  the  salvors  and  the  master  or 


person  in  charge  of  the  property  salred. 
These  statements  need  not,  however,  be 
on  oath.  M.  S.  Act,  1854,  s.  497.  The 
agreements  and  statements  must  be 
transmitted  as  soon  as  practkaUe  by 
the  salvors  to  the  Court  which  Is  to  ad- 
judicate on  the  agreement,    lb. 
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belonged  to  the  Crown  (r).     The  strictness  of  this  prerogative  Common  law 
was  relaxed  by  very  early  charters  and  statutes,  and  the  owners  ^^     ^  ^^' 
of  shipwrecked  goods  were  allowed  to  retain  them  if  they  could 
identify  them(5).     By  later  acts  provision  was  also  made  for 
rewarding  those  persons  by  whose  labour  and  enterprise  ship- 
wrecked property  had  been  saved  {t). 

The  rights  of  the  owners,  the  Crown,  and  of  other  claimants,  Wrecks  and 
to  property  that  has  been  wrecked  are  now  regulated  by  the  u^^g^^Ke  Mer- 
Merchant  Shipping  Act,  1854  (m).  chant  Shipping 

By  this  act  provision  is  made  for  the  instituting  of  inquiries 
and  the  holding  of  investigations  before  magistrates  in  cases  of 
wreck  and  casualties,  and  also  for  the  appointment  of  receivers 
of  wreck. 

By  sect.  432  it  is  provided,  that  whenever  any  ship  is  lost, 
abandoned,  or  materially  damaged,  on  or  near  the  coasts  of  the 
United  Kingdom,  or  causes  loss,  or  material  damage,  to  another 
ship  on  or  near  these  coasts,  and  whenever  loss  of  life  ensues 
by  reason  of  any  casualty  to  or  on  board  of  a  ship  on  or  near 
these  coasts,  and  whenever  any  of  these  events  happens  else- 
where and  competent  witnesses  of  it  arrive  in  the  United  King- 
dom, the  inspecting  officer  of  the  coast-guard,  or  principal  officer 
of  customs,  nearest  to  the  place  of  the  occurrence,  or  near  to 
the  place  where  the  witnesses  arrive  or  can  be  conveniently 
examined,  or  a  person  appointed  by  the  Board  of  Trade,  may 
make  inquiry  into  the  matter  (x). 

By  sect  433,  if  the  person  entitled  to  make  this  inquiry  thinks 
that  a  formal  investigation  b  expedient,  or  if  the  Board  of  Trade 
so  directs,  application  may  be  made  to  two  justices  or  to  a  sti- 
pendiary magistrate  to  hear  the  case.  Where  this  is  done  the 
person  entitled  to  make  the  inquiry  must  superintend  the  manage- 

(r)  1  Bl.  Comm.  291  (by  Coleridge).  Sewers,  p.  II. 

See  also  pocL  &  Stud.  Dial.  2,  c  51,  (/)  See  the  12  Anne,  sUt.  2,  c.  18 ; 

where  the  harshness  of  this  prerogative  the  26  Geo.  2,  c.  19  ;  the  49  Geo.  3,  c. 

is  complained  o^  and  it  is  said,  that  122;  the  53  Geo.  3,  c.  87  ;  and  the  1  & 

there  facing  in  these  cases  "  no  cause  of  2  Geo.  4,  c  75.    All  these  acts  were 

forfeiture,  but  rather  a  cause  of  sorrow  repealed   by  the  9  &  10  Vict.  c.  99, 

and  heaviness,  the  law  seemeth  to  add  which  was  repealed  by  the  Merchant 

sorrow  upon  sorrow."  Shipping  Repeal  Act,  1854. 

(«)  See  1    BL    Comm.    291,    where  (u)  The  act  in  force  before  this  was 

charters  of  Hen.  1  and  Hen.  2,  and  the  9  &  10  Vict.  c.  99. 

Rich.   1,  are  cited  ;    and  the  statutes  (x)  All  the  powers  given  by  the  act 

S  Edw.  1,  c.  4 ;    4  Edw.  1,  stat.  2,  s.  2 ;  to  inspectors  appointed  by  the  Board  of 

and  27  Edw.  3,  stat.  2,  c  13.    See  also  Trade    are   vested    in    these    persons* 

Woohrych  on  the  Law  of  Waters  and  M.  S.  Act,  1854,  s.  432. 
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ment  of  the  case  and  assist  the  justices,  who  are  bound,  upon  its 
conclusion,  to  send  a  statement  of  the  case,  and  of  their  opinion 
upon  it,  to  the  Board  of  Trade  (y). 

The  act,  by  sect.  436,  gives  to  the  justices  a  power  over  tlie 
costs  of  the  inquiry,  and  provides  that  they  shall  be  recoverable 
in  the  same  manner  as  costs  incurred  in  summary  proceed* 
ings(z). 

We  have  already  seen  that  Naval  Courts  at  foreign  stations 
have,  under  the  statute,  power  to  inquire  into  the  wreck  or 
abandonment  of  British  ships  or  crews  (a). 

Appointment  The  statute  gives  (by  sect.  439)  to  the  Board  of  Trade  the 
r«:eivew.^  general  superintendence  of  all  matters  relating  to  wreck ;  and 
empowers  the  Board,  with  the  consent  of  the  Commissioners  of 
the  Treasury,  to  appoint  any  officer  of  Customs,  of  the  coast- 
guard, or  of  Inland  Revenue,  or,  when  it  appears  to  the  Board 
to  be  more  convenient,  any  other  person,  to  be  a  receiver  of 
wreck  in  any  district. 

By  sect.  440,  no  admiral,  vice-admiral,  or  other  person,  under 
whatever  denomination,  exercising  Admiralty  jurisdiction,  as 
such,  by  himself  or  his  agents,  may  receive,  take,  or  interfere 
with  any  wreck  except  in  the  cases  provided  by  the  act. 

The  statute  defines,  in  detail,  the  duties  of  receivers  of  wreck 
whenever  any  ship  or  boat  is  stranded  or  in  distress  on  the  sea- 
shore or  any  tidal  water  in  the  United  Kingdom ;  and  power  is 
given  to  them  to  summon  and  require  assistance  in  these  cases 
to  prevent  plunder,  and  to  use  lands  adjoining  the  coast  for  the 
purpose  of  rendering  assistance  to  ships  or  boats  in  distress  (6). 
The  act  also  lays  down  rules  to  be  observed  by  persons  find- 
ing or  taking  possession  of  wreck,  and  for  protecting  the  rights 

iy)  By  the  M.  S.  Act,  1854, 8.  434,  a  been  already  mentioned.   See  secL  4^ 

nautical  assessor  may  be  appointed  in  and  ante,  p.  80. 

cases  in  which  nautical  skill  and  know-  (a)  See  the  M.  S.  Act,  1854,  a.  260, 

ledge  are  required.     The  assessor  must  and  anie,  p.  147. 

either  concur  in  the  report  sent  to  the  (6)  See  the  M.  S.  Act,  1854,  ss.  441 

Board  of  Trade  or  signify  his  reasons  for  to  446.     Receivers  may,  by  s.  448,  cxa- 

dissenting  ftom  it.    By  sect.  485,  when-  mine  upon  oath  any  person  belonffing 

ever  there  is  a  local  marine  board,  in  to  ships  in  distress;  and  copies  of  the 

existence,  and  a  stipendiary  magistrate  exammations,  which  are  to  be  taken 

is  a  member  of  it,  the  investigation  must  down  in  writing,  must  be  forwarded  to 

be  before  him  if  present.  the  Board  of  Trade  and   to   Lloyd's. 

(«)  Sect.437  provides  for  the  carrying  These  examinations,  and  certified  copies 

on  in  Scotland  of  investigations  of  this  of  them,  are  prima  facie  evidence  of  the 

kind.     The  power  of  these  tribunals  to  matters  contained  in  them.     See  sect, 

require  any  master  to  deliver  up   his  449. 
certificate  of  competency  or  service  has 
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of  admiralsy  vice-admirals,  lords  of  manors  and  others  who  ard 
entitled  to  miclaimed  wreck,  and  for  the  payment  of  fees  and 
expenses  to -the  receivers  (c). 

No  person  who  has  found  or  taken  possession  of  wreck,  and 
who  (if  the  owner)  does  not  as  soon  as  possible  give  notice  to 
the  receiver  of  the  district  according  to  the  provisions  of  the 
act,  or  who  (if  not  the  owner)  does  not  as  soon  as  possible  de- 
liver the  wreck  to  the  receiver,  can  make  any  claim  to  sal- 
vage (rf). 

If  no  owner  estabUshes  a  claim  to  wreck  found  in  the  United  Unclaimed 
Kingdom  before  a  year  from  the  date  at  which  it  has  come  into  u^,^ed  KinL 
the  receiver's  possession,  he  must  deliver  it  up  to  any  admiral,  dom. 
vice-admiral,  lord  of  the  manor  or  other  person  who  may  satisfy 
him  that  he  is  entitled  to  it,  upon  payment  of  expenses,  fees,  and 
salvage  (c).     Disputes  with  respect  to  the  title  to  wreck  may,  in 
these  cases,  be  determined  by  two  justices  in  the  same  way  as 
salvage  disputes  (/). 

The  Board  of  Trade  may,  with  the  consent  of  the  Treasury, 
buy  any  rights  of  wreck  other  than  those  belonging  to  the 
Crown  (g). 

If  no  owner  establishes  a  claim  to  wreck  within  the  year,  and 
no  other  person  is  proved  to  be  entitled  to  it,  the  receiver  must 
sell  it,  and  after  paying  fees,  expenses,  and  salvage  must  pay  the 
balance  into  the  Exchequer  (A). 

It  is  provided  by  the  Merchant  Shipping  Act  Amendment  Wreck  in  the 
Act,  1866,  that  whenever  any  articles  belonging  to  or  forming  ca?e  of  foreign 
part  of  any  foreign  ship  wrecked  on  the  coasts  of  the  United 
Kingdom,  or  to  her  cargo,  are  found  on  or  near  these  coasts,  or 
brought  into  port,  the  consul-general  of  the  country  to  which 
the  ship  or  the  owners  of  the  cargo  belonged  (or  any  consular 
officer  of  that  country  duly  authorized)  is,  in  the  absence  of  the 

(e)  M.  8.  Act,  1854,  ss.  441—457.  having  jurisdiction.    See  s.  473. 

id)  lb.,  sect.  460.     See,  as  to   the  (g)  lb.  s.  474.     For  the  purpose  of 

sale  bj  a  receiver  of  goods  of  a  perish-  facilitating  these  purchases,  this  section 

able  nature  or  small  value,  sect.  453.  provides,   that    the  provisions  of   the 

(e)  M.  S.  Act,  1854,  s.  471.  Lands  Clauses  Consolidation  Act,  1845, 

(/)  lb,  8.  472.     if  either  party  is  and  of  the  corresponding  statute  of  the 

unwilling  to  refer  to  two  justices,  or  dis-  same  year  for  Scotland,  shall  be  deemed 

satisfied  with  their  decision,  proceed-  to  be  incorporated  with  the  Merchant 

ingsmay  be  taken  within  three  months  Shipping  Act,  1854. 

firom  the  expiration  of  the  year,  in  any  {h)  M.  S.  Act,  1854,  s.  475. 
Court  of  Law,  Equity,   or  Admiralty 
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owners,  or  their  agent  or  master,  to  be  deemed  the  agent  of  the 
owners  so  far  as  relates  to  the  custody  or  disposal  of  the  articles 
so  found  (i). 

Customs  duties  All  wreck,  being  foreign  goods  brought  or  commg  into  the 
on  wrec  .  United  Kingdom  or  the  Isle  of  Man,  is  subject  to  the  same 
duties  as  if  it  was  imported ;  and  if  any  question  arises  as  to  the 
origin  of  the  goods,  they  are  to  be  deemed  to  be  the  produce  of 
such  country  as  the  Commissioners  of  Customs  may  upon  in- 
vestigation determine  (A). 

The  Commissioners  of  Customs  and  Excise  are  bound  to 
permit  all  goods,  saved  from  any  ship  stranded  or  wrecked  cm 
its  homeward  voyage,  to  be  forwarded  to  the  port  of  her  original 
destination,  and  all  goods  saved  from  any  ship  stranded  or 
wrecked  on  her  outward  voyage  to  be  returned  to  the  port  at 
which  they  were  shipped  (I). 

We  have  already  seen  that  timber  found  floating  at  sea  with- 
out an  apparent  owner,  having  drifted  from  the  place  where  it 
was  moored  in  a  river,  is  not  "  wreck"  within  the  meanii^  of  the 
Merchant  Shipping  Act,  1854(a). 

Offences  in  re-  Provision  is  also  made  by  the  Merchant  Shipping  Act,  1854, 
spect  of  wreck,  f^^  ^j^^  punishment  of  offences  in  respect  of  wreck,  and  for 
enabUng  the  owners  of  any  ships,  boats,  or  cargoes  plundered, 
damaged,  or  destroyed,  by  persons  riotously  and  tumultuoosly 
assembled,  to  recover  compensation  from  the  hundred  or  district 
in  which  the  offence  was  committed  (n); 

Any  persons  who  wrongfully  carry  away  any  part  of  a  ship 

or  boat  stranded,  or  in  danger  of  being  stranded,  or  in 

distress,  on  or  near  the  shore  of  any  sea  or  tidal  water, 

or  any  part  of  the  cargo  or  apparel,  or  any  wreck,  or, 

Endeavour  in  any  way  to  impede  or  hinder  the  saving  of  the 

ship,  boat,  cai^o,  apparel,  or  wreck,  or  who 
Secrete  any  wreck,  or  obliterate  or  deface  any  marks  on  it, 

(i)  See  the  18  &  19  Vict.  c.  91,  s.  (/)  M.  S.  Act,  1854,  s.  MO.     The 

19.  commissioners  mast  take  security  m 

(k)  M.  S.  Act,  1854,  8.  499.     See  these  cases  for  die  due  protection  of  the 

Barrff  v.  Amaudj  10  A.  &  E.  (J46  (which  revenue.   76. 

was  a  decision  upon  the  3  &  4  Will.  4,  (m)  See  Palmer  v.  Rouse,  S  H.  ft  N. 

c  62),  as  to  what  is  <' wreck"  within  505,  and  mte,  p.  423.  note(sK 

the  meaning  of  this  section.  (n)  M.  S.  Act,  1854,  si.  477  to  479. 
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are  liable,  in  addition  to  any  other  punishment  to  which  they 
may  be  subject,  to  a  penalty  not  exceeding  60Z.  (o). 

Any  person  who  takes  into  a  foreign  port  or  place  and  there 
sells  any  ship  or  boat  so  stranded,  derelict,  or  in  distress,  or  any 
part  of  the  cargo,  or  anything  belonging  to  her,  or  any  wreck, 
is  guilty  of  felony,  and  subject  to  penal  servitude  for  a  term 
not  exceeding  four  years  {p). 

Sections  480  to  482  of  the  Merchant  Shipping  Act,  1854,  Dealers  in 

,     ,.        .  ,  ,  ,        marine  stores 

contam  provisions  respecting  persons  dealing  m  anchors,  cables,  and  manufac- 

sails  and  other  marine  stores.     The  regulations  of  the  statute  in  ^^^  ^^ 

anchors. 

this  respect  are  very  minute,  and  do  not  fiadl  within  the  scope  of 
this  work  (g). 

By  sect.  483  of  the  act,  all  manufacturers  of  anchors  are 
bound  to  mark  in  legible  characters  on  the  crown  and  also  on 
the  shank  and  under  the  stock  their  name  or  initials,  with  the 
addition  of  a  progressive  number  and  the  weight  of  the  an- 
chors (r). 


The  mode  of  proceeding  with  respect  to  wreck  and  derelict  Wreck  within 
goods  found  within  the  jurisdiction  of  the  Cinque  Ports  was  for-  *''^"*  "^ 
merly  regulated  by  the  statutes  1  &  2  Geo.  4,  c.  76,  and  the 
9  &  1 0  Vict.  c.  99.  But  the  latter  act  is  now  wholly  repealed, 
and  the  sections  of  the  former  act  relating  to  this  subject  are 
also  now  repealed,  so  that  the  procedure  with  respect  to  wreck 
within  the  jurisdiction  of  the  Cinque  Ports  is  now  the  same  as 
elsewhere  (<). 


(o)  M.  8.  Act,  18$4v  s.  478.  The 
master  may  prevent  by  force  any  person 
from  attempting  to  board  the  ship  unless 
he  is  a  receiver  or  person  authorized  by 
the  act  to  take  the  command  of  ships  in 
distress,  or  a  person  acting  under  orders 
from  such  a  receiver  or  person.  A 
penalty  of  501.  is  incurred  if  any  unau- 
tborized  person  attempts  to  board  a  ship 


und^r  these  circumstances. 

ip)  /6.  S.479. 

(q)  See  the  statute  in  the  Appendix, 
pottt  p.  cxl. 

(r)  A  penalty  not  exceeding  51.  is 
incurred  for  each  offence  against  this 
provision.    lb. 

(s)  See  the  Merchant  Shipping  Rt- 
peal  Act,  1854,  and  ante,  p.  438,  note  (I). 
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General 
RIGHTS  and 

DUTIES  OF 
PASSENGERS. 


Passengers  on  board  a  ship  are  entitled,  independently  of  any 
statutory  provision  or  special  contract,  to  protection,  and  to  kind 
and  considerate  treatment  on  the  part  of  the  master.  They 
are  bound,  on  the  other  hand,  to  conform,  in  all  respects,  to  the 
reflations  and  discipline  of  the  vessel  on  which  they  have 
embarked  (a).  They  must  give  their  assistance,  if  it  becomes 
necessary  and  is  required  by  the  master,  in  cases  of  sea  perils 

(a)   See  the  observations  on  this  subject  in  Dana's  Seaman*s  Manual,  chap.  3. 
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and  attacks  by  enemies  (6).  They  are  not  entitled  to  claim  sal- 
vatje  for  services  so  rendered,  unless  they  do  more  than  they  are 
bound  to  do ;  as,  for  instance,  by  assisting  in  the  navigation  of 
a  vessel  after  the  master  and  some  of  the  crew  have  left  her  in 
peril  (c),  or  by  rescuing  the  ship  after  capture  by  an  enemy  (d). 
In  an  early  case,  where  the  passengers  cast  the  merchandize 
overboard  in  a  storm,  under  circumstances  which  made  the 
sacriBce  necessary  for  the  preservation  of  their  lives,  it  was  held 
that  they  were  not  liable  to  the  owners  of  the  goods  (e). 

The  rights  of  passengers  with  respect  to  the  payment  of  R»g>tswith 
passage  money  depend  upon  the  same  principles  as  those  which  J^^ge^ 
regulate  ordinary  contracts.  Where  a  passenger  is  induced  to  ™o'»^y- 
enter  into  the  contract  by  representations  which  are  fraudulent, 
that  is  to  say  false  within  the  knowledge  of  the  party  making 
them,  the  contract  is  void ;  even  although  the  misrepresentations 
are  not  embodied  in  the  contract  (f).  Where  the  representations 
are  not  fraudulent,  but  only  untrue  in  point  of  fact,  their  untruth 
forms  an  excuse  for  the  non-performance  of  the  agreement  on 
the  part  of  the  passenger,  provided  they  relate  to  a  matter 
which  is  of  the  essence  of  the  contract.  Whether  any  parti- 
cular representation  is  essential  depends  upon  the  intention  of 
the  parties  as  expressed  in  the  contract.  Thus,  where  state- 
ments were  made  to  a  passenger  by  the  shipowner  that  the  ship 
would  sail  on  a  particular  day,  but  she  did  not  do  so,  and  con- 
sequently the  passenger  refused  to  go,  the  jury  were  directed 
that  if  the  day  fixed  was  not  understood  to  be  essential,  and 
the  ship  sailed  within  a  reasonable  time,  the  shipowner  was 
entitled  to  recover  one-half  of  the  passage  money,  this  being 
shown  to  be  the  usage  of  the  trade  (g).  Where,  however, 
emigration  agents,  who  were  the  owners  of  ships  sailing  to 
Australia,  sent  a  circular  to  the  plaintiff  who  was  about  to 
engage  a  passage,  stating  in  it  that  ships  belonging  to  them 

(6)  Boyce  v.  Bayliffe,   1  Camp.  68;  (/)  See  in  illustration  of  these  prin- 

and  the  judgment  of  Lord  Alvanley,  in  ciples  Moens  v.  Heyworth,  10  M.  &  W. 

h'tuman  v.  Walters,  3  B.  &  P.  615.  147  ;    Wontner  v.  Shairpt  4  C.  B.  404, 

(c)  Newman  v.  Walter t,  ubi  supra.  note  (t). 

Id)  The  Two  Friends,  1  Rob.  271.  (g)  Yates  v.  Duff,  6  C  &  T,  369,  and 
On  a  capture  the  passengers'  luggage  the  cases  cited  above.  A  common  form 
passes  to  the  captors  as  uell  as  the  of  fraud  has  been  the  advertising  of  pas- 
cargo.  See  the  judgment  of  Lord  £1-  senger  ships  by  their  ordinary  instead 
lenborough  in  Mulloy  v.  Backer,  5  East,  of  their  register  tonnage ;  the  latter 
322.  being,  in  some  extreme  cases,  only  one- 

{e)  Mouse's  Case,  12  Rep.  63.    No  half  of  the  former.     See  poW,  p.  472,  the 

question  of  general  average  appears  to  provisions  of  the  Merchant  Shipping 

have  been  raised  in  this  case.  Act,  1854,  as  to  frauds  of  thisdescription. 
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iirould  be  despatched  on  appointed  days  (wind  and  weather  per- 
mitting), for  which  written  guarantees  would  be  given,  and  in 
this  list  a  particular  ship  was  appointed  to  sail  from  London  on 
the  15th  of  August,  and  from  Plymouth  on  the  26th,  and  the 
plaintiff  engaged  a  passage  in  her  and  paid  a  deposit,  but  no 
guarantee  other  than  this  letter  was  given,  it  was  held  that  the 
statement  in  the  circular  amounted  to  a  warranty  and  that  the 
plaintiflF  was  justified,  the  ship  not  having  arrived  at  Plymouth 
until  the  3rd  of  September,  in  taking  a  passage  in  another 
vessel,  and  that  he  was  entitled  to  recover  the  deposit  and  the 
expenses  he  had  been  put  to  by  the  delay  at  Portsmouth  (A). 

Where  the  ship  is  lost  afiter  the  commencement  of  the  voyage, 
the  passage  money  if  paid  cannot  be  recovered  back ;  but  it  is 
otherwise  if  the  loss  occur  before  the  commencement  of  the 
voyage  in  respect  of  which  it  is  paid(t).  The  statutory  right 
of  passengers  to  recover  the  passage  money  when  they  are 
improperly  left  behind  is  mentioned  in  a  later  part  of  this 
Chapter  (ft). 

The  master  has  no  lien  on  the  passenger  himself,  or  on  the 
clothes  which  he  is  wearing,  in  respect  of  the  passage  money 
which  he  has  contracted  to  pay;  but  it  is  otherwise  as  to  his 
property  on  board  (/).  Where  the  master  contracts  to  carry 
passengers,  and  dies,  his  representatives  are  entitled,  if  there  is 
no  usage  to  the  contrary,  to  the  benefit  of  the  contract,  and  may 
sue  for  the  passage  money  (m). 

Rights  ai  Subject  to  the  general  rules  already  mentioned,  the  duties  of 

againt  mas  er.  ^j^^  master  towards  the  passengers  vary  with  the  contract  in 
each  particular  case.  In  an  action  against  a  master  for  a  breach 
of  contract  in  not  furnishing  good  and  fi'esh  provisions  to  a  pas- 
senger, it  was  ruled  that  the  jury  must  be  satisfied  that  a  real 
grievance  was  sustained,  and  that  they  ought  not  to  give  damages 
for  every  trifling  inconvenience  (n). 

The  master  has,  it  would  seem,  a  right  to  exclude  a  passenger 
from  the  table  at  which  the  other  passengers  mess  for  conduct 
unbecoming  a  gentleman ;  a  threat  of  violence  towards  himself 
would  certainly  justify  him  in  so  doing  (o). 

(h)  Cranston    v.  Marshall,  6   Exch.  (m)  See  the  ruling  of  Bayley,  J.,  in 

395.  Siordet  v.  Brodie,  S  Camp.  253. 

(0  Oillan  V.  Simpkin,  4  Camp.  241.  (n)  Young  v.  Fewton,  8  C.  &  P.  463. 

(A:)  Post,  pp.  46 1»  469.  (o)  Prendergatt  v.   Comptom,  8  C.  & 

(/}  Wooifw,  Summers,  2  Camp.  681.  P.  454,  and  see  ante,  p.  85. 


Digitized  by 


Google 


PASSENGERS.  449 

The  ordinary  remedy  of  a  passenger  for  any  breach  of  con-  Common  law 
tract  or  misconduct  on  the  part  of  the  master  or  owners,  is  an  Jemediea."^^ 
action  at  law  (p).    The  Court  of  Admiralty  has  also  jurisdiction 
to  entertain  questions  of  personal  damage  to  passengers  (q). 

Numerous  acts  of  ParUament  have  been,  from  time  to  time,  Statutory 
passed  for  the  protection  of  passengers  in  merchant  vessels,  and  relating  to 
for  the  encouragement  of  emigration  (r).  passengers. 

The  statutes  now  in  force  with  reference  to  the  carrying  of 
boats  by  sea-going  ships  generally,  to  the  build  and  equip- 
ment of  steam  ships,  to  the  survey  of  passenger  steamers,  ^d  to 
the  conveyance  of  passengers  in  steamers  and  passenger  ships, 
are  the  Merchant  Shipping  Act,  1854  (Part  IV.),  and  the  Pas- 
sengers Act,  1855  (the  18  &  19  Vict.  c.  119). 

It  is  provided  by  sect  292  of  the  Merchant  Shipping  Act,  Under  the 
1864,  that  no  decked  ship  (except  ships  used  only  as  steam  tugs,  sh^ipVing^ 
and  ships  engaged  in  the  whale  fishery)  shall  proceed  to  sea  Act,  1864^ 
from  the  United  Kingdom,  unless  she  is  provided  with  boats 
duly  supplied  with  all  requisites  for  use,  according  to  a  scale 
fixed  by  the  act,  and  varying  with  the  tonnage  of  the  ship  («). 

By  the  same  section,  in  ships  which  carry  more  than  ten  pas-  Rules  as  to  life- 
sengers,  one  of  these  boats  must  be  fitted  as  a  Ufe-boat,  or  a  ^^^^  *" 
life-boat  must  be  carried  in  addition.    Two  Ufe-buoys  must  also 
be  carried  and  kept  ready  for  immediate  use  (0* 

By  sects.  293  and  294,  penalties  are  imposed  upon  the  owner 

(p)  Where  eight  passengers  in  the  ings  begun  and  liahilities  created  under 

tame    ship    brought    separate   actions  the  latter  of  these  acts.    See  the  Mer- 

against  the  owner  for  breach  of  con-  chant  Shipping  Repeal  Act,  1854,  and 

tract,  the  Court  refused  to  stay  seven  of  the  Passenffers  Act,  1865. 

them  upon  an  undertaking  that  they  («)  See  Uie  Scale,  post.  Appendix,  p. 

should  abide  the  event  of  one ;   West-  clviii.    These  provisions  apply  to  all 

brook  v.    The    AuttraBan    Royal    Mail  British  ships  and  all  foreign  steam  ships 

Steam  Navigation  Compantft   14  C.  B.  carrying  passengers  between  places  in 

lis.  the  United  Kingdom.   M.  S.  Act,  1854, 

(f)  7%«  AueAreri,  4  Rob.  78.  8.291. 

(r)  The  first  separate  act  for  regu-  (0  The  M.  S.  Act,  1854,  provided 

lAting  passenger  ships  was  the  43  Geo.  that  these  enactments  should  not  be 

8,  c  56  ( 180S).    See  also  the  5  &  6  applicable  in  any  case  in  which  a  cer- 

Vict  c.  107;  the  8  &  9  Vict  c.  14;  the  tifkate  had  been  obtained  under  the 

9  &  10  Vict.  c.  100;  the  10  &  11  Vict  tenth  section  of  the  Passengers  Act, 

c  103;  the  11  &  12  Vict  c.  6,  s.  81  ;  1852.     This  act  is  now  repealed;  but 

the  12  &  13  Vict  c.  33;  the  14  Victc.  the  Passenger  Act  now  in  force  (the 

1 ;  the  14  &  15  Vict  c.  79  (the  Steam  18  &  19  Vict  c.  119)  contains,  in  sect 

Navigation  Act,  1851 ),  and  the  15  fie  16  27,  special  provisions  with  reference  to 

Vict  c  44  (the  Passengers  Act,  1852),  the  boats  to  be  carried  by  passenger 

mil  now  repealed  except  as  to  proceed-  ships.    See  pott,  p.  466. 

G  G 
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or  master  if  these  provisions  are  not  complied  with,  or  if  through 
their  wilful  default  or  neglect  the  boats  or  buoys  are  lost  or 
damaged,  or  not  replaced  on  the  first  opportunity  if  accidentally 
lost  or  injured  in  the  course  of  the  voyage;  and  no  ship  can 
obtain  a  clearance  or  transire  unless  provided  with  the  required 
boats  and  buoys. 

Rules  as  to  the  The  following  are  the  rules  laid  down  by  the  Merchant  Ship- 
equipment  of  P'^g  Act,  1 864,  as  to  the  build  and  equipment  of  steam  ships: — 
steam  ships.  By  sect.  300,  it  is  provided,  that  every  iron  steam  ship  of 

100  tons  or  upwards,  the  building  of  which  began  after  the  28th 
August,  1846,  and  every  iron  steam  ship  of  less  than  100  tons, 
the  building  of  which  began  after  the  7th  August,  1851,  shall 
be  divided  by  transverse  water-tight  partitions  separating  the 
engine  room  from  the  fore  part  as  well  as  the  after  part  of  the 
ship.  This  provision  does  not  however  apply  to  ships  used 
solely  as  steam  tugs.  Every  iron  steam  ship,  the  building  of 
which  b^an  after  the  passing  of  the  act,  must  be  divided  by 
these  partitions  into  not  less  than  three  equal  parts,  or  as  nearly 
so  as  circumstances  permit.  These  partitions  must,  moreover, 
be  of  equal  strength  with  the  side  plates  of  the  ship  with  which 
they  are  in  contact;  and  all  iron  screw  steamers,  the  building  of 
which  began  after  the  passing  of  the  act,  must  also  be  fitted 
with  a  small  water-tight  compartment  enclosing  the  after  end  of 
the  shaft. 

By  the  same  section,  it  is  provided,  that  no  clearance  or 
transire  shall  be  granted  to  any  iron  steamer  not  fitted  and 
divided  according  to  the  regulations  of  the  statute  (u). 

Sect.  301  contains  provisions  for  the  outfit  of  steam  ships,  of 
which  the  following  is  an  outline : — 

(1.)  All  steam  ships  requiring  a  survey  under  the  provisions 
of  the  act  must  be  provided  with  a  safety  valve  on  each 
boiler,  constructed  according  to  the  plan  detailed  in  the 
act  (x). 
(2.)  All  sea-going  steam  ships  employed  to  carry  passengers 
must  have  their  compasses  properly  adjusted  from  time 
to  time. 

(n)  See  also  this  section  as  to  the  («)  By  sect  802  of  the  act,  heaTj 

penalties  incurred    by  the  owners  in  penalties    are    imposed  upon   persons 

respect  of  any  breach  of  these   pro-  who  place    improper  weights  on   the 

visions.  safety  valves. 
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(3.)  All  sea-going  steam  ships  (unless  used  solely  as  tugs) 
must  be  provided  with  a  fire  hose  capable  of  being  con- 
nected with  the  engines. 
(4.)  All  sea-going  steam  ships  employed  to  carry  passengers 
must  be  provided  with  proper  distress  signals,  according 
to  rules  laid  down  in  the  statute. 
(5.)  All  home-trade  steam  ships  employed  to  carry  passengers 
by  sea  must  be  provided  with  such  shelter  for  the  pro- 
tection of  deck  passengers  as  the  Board  of  Trade  may 
require. 
By  the  same  section  a  penalty  not  exceeding  100/.  is  imposed 
upon  the  owner  of  every  ship  that  plies  or  goes  to  sea  without 
being  provided  as  mentioned  above,  if  the  owner  appears  to 
have  been  in  fault.   The  master,  if  in  fault,  is  liable  to  a  penalty 
not  exceeding  50/. 


451 


The  following  are  the  regulations  laid  down  by  the  Merchant  Survey  of  pas- 
Shipping  Act,  1854,  with  reference  to  die  survey  of  passenger  ^^^^^^ 
steamers : — 

By  sect.  304,  aU  passenger  steamers  (y)  must  be  surveyed 
twice  at  least  in  the  year. 

The  Board  of  Trade  has  (by  sects.  305  to  308)  power  to  ap- 
point shipwright  surveyors  and  engineer  surveyors,  for  the  pur- 
pose of  carrying  out  the  surveys  required  by  the  act.  These 
surveyors  are  entitled  to  go  on  board  steam  ships  at  all  reason- 
able times,  for  the  purpose  of  inspection,  and  must  execute  their 
duties  under  the  direction  of  the  Board  of  Trade  (z). 

By  sect.  309,  the  owners  of  every  passenger  steamer  must 
cause  her  to  be  surveyed  by  a  shipwright  surveyor  and  an 
engineer  surveyor,  and  obtain  declarations  from  them  giving  full 
particulars,  according  to  the  provisions  of  the  act,  as  to  the  con- 
dition of  the  ship  and  her  machinery,  appurtenances  and  equip- 
ments, the  time  for  which,  and  the  local  limits  (if  any)  within 


(y)  For  the  purpose  of  these  enact-  chains.     See  sect.  808. 

ments,  the  word  **  passengers"  includes  («)  By  sect.  321  of  the  act,  these  sur- 

any  persons  carried  in  a  steam  ship  veyors  must,  if  required  to  do  so,  make 

other  than  the  master  or  crew,  or  the  returns  from  time  to  time  to  the  Board 

owner  and  his  family  and  servants ;  and  as  to  the  build,  burthen,  rate  of  sailing, 

the  term  **  passenger  steamer"  compre-  machinery  and  equipments  of  the  ships 

h.nds  all  British  steam  ships  carrying  surveyed   by  them,   and    the   owners, 

passengers  to,  from,  or  between   any  masters  and  engineers  of  the  ships  are 

places    in    the  United  Kingdom,  not  bound  to  give  them   information  and 

being   steam    ferry-boats   working  in  assistance  in  these  respects. 
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which  they  appear  to  be  sufficienti  and  the  number  of  paseengers 
which  the  ship  appears  fit  to  carry  (a). 

Certificates.  These  declarations  nmst  (by  sect.  310)  be  transmitted  by  the 

owners  to  the  Board  of  Trade  within  fourteen  days  of  their  re- 
ceipt, and  (by  sect.  312)  the  Board  may  thereupon  issue  duplicate 
certificates  stating  that  ihese  provisions  of  the  act  have  been 
duly  complied  with,  and  repeating  the  statemeote  contained  in 
the  surveyor's  declaration  as  to  the  local  limits  beyond  which 
the  ships  are  not  fit  to  ply,  and  as  to  the  number  of  passengers 
which  they  are  fit  to  carry. 

By  sect.  313,  the  dupUcate  certificate  must  be  transmitted  by 
the  Board  to  a  pubUc  officer  at  a  port  mentioned  for  that  pur- 
pose by  the  ownei',  or  at  the  port  of  survey,  or  at  that  at  which  the 
owner  or  his  agent  resides,  from  whom  the  owner,  master  or 
agent  may  upon  application  obtain  the  same  on  payment  of  the 
proper  fees  (A). 

By  sect.  316,  these  certificates  c^iae  to  be  in  force  on  the 
date  fixed  by  the  Board  for  their  expiration,  or  upon  notice 
given  by  the  Board  to  the  owner,  agent  or  master,  that  they  are 
cancelled  or  revoked  (c).  When  a  certificate  expires,  however, 
during  the  absence  of  a  passenger  steamej:  fi*om  the  United 
Kingdom,  no  penalty  is  incurred  for  want  of  it  until  the  ship 
first  begins  to  ply  with  passengers  after  her  next  subaequent 
return. 

By  sect.  318  of  the  statute,  no  steamer  of  this  description  may 
dear  out  or  proceed  to  sea,  or  on  any  voyage  or  excursion  with 
passengers  on  board,  unless  these  provisicxis  have  been  in  all 
respects  comj^ied  with.  A  copy  of  the  certificate  must  (by  sect 
817)  be  put  up  and  kept  up,  as  long  as  it  remains  in  force,  in 
some  conspicuous  part  of  the  vessel. 

Heavy  penalties  are  incurred  under  these  sections  of  the  act, 
and  sections  319  and  320,  if  more  passengers  are  receiv^ed  on 


(a)  Seepof^,  Appendix,  p.  civ.,  where  any  certificate  whenever  it  has 

the  details  of  these  declarations  will  be  to  believe  that  the  declarations  have 

found.    The  half-yearly  surveys  must  been  firaudulently  or  erroneously  made, 

be  made,  if  possible,  in  the  months  of  or  issued  on  false  or  erroneous  infonna- 

April  and  October.    Where  this  can-  tion,  or  that,  since  they  were  made,  the 

not  be  done,  the  surveys  must  be  made  ship,  machinery,  or  equipmenu  have 

as  soon  after  these  periods  as  possible.  sustained  any  injury,  or  are  otherwise 

{b)  See,  as  to  these  fees.  Table  (T.)  insufiicient.  In  these  cases  a  new  sar- 
in the  Schedule  of  the  act,  post,  Ap-  vey  may  be  insisted  on  by  the  Board. 
pendix,  p.  clix.  See  sect.  816. 

(c)  The  Board  may  revoke  or  cancel 
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board  than  the  number  allowed  by  the  certificate,  if  these  regu- 
lations are  in  any  other  respect  infringed,  or  if  any  forgery  or 
finaad  is  committed  with  respect  to  the  declarations  and  certifi- 
cates. 

The  rules  laid  down  by  the  Merchant  Shipping  Act,  1864,  to  Misconduct  by 
prevent  the  overcrowding  of  steamers  and  the  evading  of  fares,  gteanSra."  *" 
are  as  follows: — 

By  sect.  322,  any  person  who  persists  in  attempting  to  enter 
a  steam  vessel  that  is  fuU,  after  having  been  refused  admission 
on  that  account  by  the  owner  or  person  in  charge,  of  by  any 
person  in  the  owner's  employment,  and  having  had  his  fare 
returned  or  tendered  to  him,  is  liable  to  a  penalty  not  exceeding 
40«.  A  similar  penalty  is  imposed  on  any  person  on  board  who 
is  requested,  on  the  same  account,  to  leave  the  vessel  before  she 
quits  die  place  at  which  he  got  on  board,  and  who  refuses  to  do 
so  after  a  tender  or  repayment  of  his  fiire.  By  sect.  323,  any 
person  who  travels  or  attempts  to  travel  on  any  passenger 
steamer  properly  surveyed  without  having  paid  his  &re,  and 
with  intent  to  avoid  paying  it,  or  who  knowingly  and  wilfully 
proceeds  for  a  longer  distance  thab  that  for  which  he  has  paid, 
with  intent  to  avoid  paying  the  additional  fare,  or  who  know- 
ingly and  wilfully  refuses  or  neglects  to  quit  the  vessel  on  arriving 
at  the  point  to  which  he  has  paid,  is  liable  to  pay  to  the  owners 
a  sum  not  exceeding  5s,,  in  addition  to  the  fare.  By  sect  324, 
ofienders  against  these  regulations  who  refuse  on  request  to  give 
their  names  and  addresses,  or  who  give  &lse  ones,,  are  liable  to 
pay  to  the  owners  a  sum  not  exceeding  202.  (d). 

By  sect,  325,  the  master  of  any  home  trade  passenger  ship 
may  refuse  to  receive  on  board  any  person  who  by  drunkenness 
or  otherwise  is  in  such  a  state,  or  so  misconducts  himself,  as  to 
cause  annoyance  to  the  other  passengers.  If  such  a  person  is 
on  board  he  may  be  landed  at  any  convenient  place ;  and  in  all 
these  cases  the  persons  offending  forfeit  any  fietre  which  they 
may  have  paid. 

We  have  already  seen  (e)  that  sect.  326  of  the  statute  requires  Report  of 

accidents. 

(d)  The  act  also  contains  a  general      any  ship  without  the  consent  of  the 
provision  imposing  a  penalty  not  ex-      owner,  consignee,  master,  matOi  or  per- 
ceeding  20/.,  or  imprisonment  with  or      son  in  charge  or  entitled  to  give  such 
without  hard  labour,  for  any  period  not      consent    See  sect  258. 
exceeding  four  weeks,  on  any  person  {e)  AnU^  p.  92. 

who  secretes  himself  and  goes  to  sea  in 
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reports  of  all  serious  accidents  to  be  forwarded  to  the  Board  by 
the  owners,  or  by  the  masters  of  the  vessels. 

The  statute  also  requires  (by  sect.  327)  that  notice  should  be 
given  to  the  Board  by  the  owner  in  aU  cases  in  which  it  is 
apprehended  that  any  steam  ship  has  been  wholly  lost. 

Carrying  dan-  With  the  view  of  preventing  the  occurrence  of  accidents,  it  is 
0U8  gooos.  ^j^^  provided  by  sect.  329  of  the  Merchant  Shipping  Act,  1854, 
that  no  person  shall  be  entitled  to  carry,  or  to  require  ihe  master 
or  owner  to  carry,  in  any  ship  any  aqua  fortis,  oil  of  vitriol, 
gimpowaer,  or  any  goods  which  in  the  judgment  of  the  master 
or  owner  are  of  a  dangerous  nature.  The  master  or  owner  may 
refuse  to  take  on  board  any  parcel  that  he  suspects  to  contain 
dangerous  goods,  and  may  require  it  to  be  opened ;  and  any 
person  who  sends  or  carries  by  any  ship  goods  of  a  dangerous 
nature,  without  distinctly  marking  their  nature  on  the  outside  of 
the  package,  or  giving  notice  in  writing  of  it  to  the  master  or 
owner  before  the  goods  are  carried  or  sent,  is  liable  to  a  penalty 
not  exceeding  100/. 

Under  thb         The  General  Passengers  Act,  now  in  force,  is  the  18  &  19 
Ac"Y^r'     Vict.  c.  119  (The  Passengers  Act,  1855).    This  act,  which  has 
(18  &  19  Vict  consolidated  many  of  the  provisions  of  the  law  on  this  subject, 
came  into  operation  on  the  Ist  October,  1855(/). 
The  application  of  this  act  is  as  follows : — 
It  does  not  apply  to  "  cabin  passengers,"  but  no  persons  are 
to  be  deemed  to  be  cabin  passengers  unless  the  space  allotted  to 
their  exclusive  use  is  in  the  proportion  of  at  least  thirty-six 
clear  square  feet  to  each  passenger  of  the  age  of  twelve  or  up- 
wards, nor  unless  they  are  messed  throughout  the  voyage  at  the 
same  table  with  the  master  or  first  officer  of  the  ship,  nor  unless 
the  fare  contracted  to  be  paid  by  each  is  in  the  proportion  of  at 
least  30*.  for  every  week  of  the  length  of  the  voyage  as  com- 
puted for  sailing  vessels  proceeding  south  of  the  equator  under 
the  provisions  of  the  act,  and  of  20^.  for  vessels  proceeding  north 
of  the  equator,  nor  unless  they  are  duly  furnished  with  contract 
tickets  according  to  the  provisions  of  the  statute,  nor  does  the  act 
extend  to  labourers  under  indenture  to  the  Hudson's  Bay  Com- 
pany, or  their  families,  if  they  are  conveyed  in  ships  the  property 

(/)  See    this    act,  pott.  Appendix.      above  mentioned,  the  Passengers  Act 
This  statute  repealed,  from  the  date      then  in  force  (the  16  &  16  Vict,  c  44> 
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of  the  Company  or  chartered  by  it.  But  aU  other  passengers 
are  within  the  operation  of  the  act  {g). 

The  general  provisions  of  the  act  apply  to  all  '^  passenger 
ships,"  that  is  to  say,  to  every  description  of  sea-going  vessel, 
whether  British  or  foreign,  carrying  on  any  voyage  from  the 
United  Kingdom  to  any  place  out  of  Europe,  and  not  in  the 
Mediterranean,  more  than  thirty  passengers,  or  a  greater  number 
of  passengers  (when  the  ship  is  propelled  by  sails)  than  in  the 
proportion  of  one  statute  adult  (or  one  person  of  the  age  of 
twelve  or  upwards,  or  two  persons  between  the  ages  of  one  and 
twelve)  to  every  fifty  tons  of  the  registered  tonnage,  or  (when 
the  ship  b  propelled  by  steam)  a  greater  number  than  in  the 
proportion  of  one  statute  adult  to  every  twenty-five  tons  register 
tonnage.  The  act  does  not,  however,  extend  to  Queen's  ships 
of  war,  or  to  ships  in  the  service  of  the  Admiralty,  or  to  ships 
of  war  or  transports  in  the  East  India  Company's  service,  or  to 
steamers  carrying  the  royal  mails,  or  carrying  mails  under 
contract  with  the  government  of  the  country  to  which  the  steam 
vessels  belong,  if  the  master  is  provided  with  a  proper  certifi- 
cate of  exemption  (A),  Some  of  its  provisions  extend  to  ships 
carrying  passengers,  although  they  are  not  "passenger  ships" 
within  the  above  description  (i),  and  others,  which  will  be  men- 
tioned shortly,  relate  to  ships  carrying  passengers  on  particular 
colonial  voyages  which  are  mentioned  in  the  act  (A),  and  to  ves- 
sels bringing  passengers  into  the  United  Kingdom  from  places 
out  of  Europe  (ft. 

A  sailing  ship  is  not  a  passenger  ship  within  the  meaning  of 
this  act  because  she  carries  more  than  thirty  passengers,  or  more 
than  one  statute  adult  passenger  to  every  fifty  tons,  if  that  num- 
ber or  proportion  cannot  be  made  up  without  reckoning  cabin 
passengers,  even  although  those  persons  have  not  received  con- 
tact tickets ;  for  the  provisions  of  the  act  with  reference  to  con- 

(g)  18  &  19  Vict  c.  119,8.3.  Be.  passengers  who  are  berthed  in  cabins,  or 
fore  die  passing  of  the  earlier  Passengers  in  enclosed  berths  screened  off  by  can- 
Act,  the  15  &  16  Vict  c.  44,  there  was  vas,  or  wooden  bulkheads.  See  the 
DO  statutory  definition  of  a  cabin  pat-  proceedings  of  the  Committee  of  the 
tenger^  and  doubts  had  been  enter.  House  of  Commons  on  the  Passengers 
tained  as  to  the  precise  meaning  of  the  Act,  1851. 

term.    The  object  of  the  description  (A)  18  &  19  Vict.  c.  119,  sects.  3,  4. 

mentioned  above  was  to  exclude  from  See  Appendix,  pott,  p.  ccxliii,  for  the 

the  term  cabin  pauengert,  and  to  include  form  of  this  certificate, 
clearly  within  the  protection  of  the  act,  (i)  See  sects.  10,  13,  16,  17,  48,  49, 

a  class  of  passengers  frequently  carried  56,  66,  100,  101,  and  102. 
in  steam  vessels,  and  called  intermediate  (k)  See  sects.  95—99. 

passengers.  These  are,  in  fact,  steerage  (/)  See  secu.  100,  101, 102. 
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tract  tickets  are  only  applicable  in  the  case  of  passenger  ships, 
and  the  non-delivery  of  the  tickets  on  board  a  ship  that  is  not  a 
pass^iger  ship  does  not  render  it  necessary  to  coimt  the  cabin 
passengers  as  steerage  passengers  (m). 

The  Colonial  Land  and  Emigration  Comi&issioners  are  ei»- 
powered  to  carry  the  act  into  execution  (n).  Its  more  important 
provisions  are  as  follows : — 

The  following  are  the  rules  laid  down  by  the  Passengers 
Act,  1 855,  for  determining  the  number  of  passengers  that  may 
be  carried  in  any  passenger  ^ip. 


Number  of 
passengers 
that  may  be 
carried. 


By  sect.  14 — 

(1.)  No  shippropdled  by  sails  only  may  carry  more  persons 
(including  every  individual  on  board)  than  in  the 
proportion  of  one  statute  adult  to  every  two  tons  of 
the  registered  tonnage. 

(2.)  No  ship  may  carry  under  the  poop,  or  m  the  roond 
house  or  deck  house,  or  on  the  upper  passenger 
deck  (o\  a  greater  number  of  passengers  than  in  the 
proportion  of  one  statute  adult  to  every  fifteen  dear 
superficial  feet  of  deck  allotted  to  their  use« 

(3.)  No  ship  may  carry  on  her  lower  passenger  deck  (p)  a 
greater  number  of  passengers  than  in  the  proportion 
of  one  statute  adult  to  every  eighteen  clear  superficial 
feet  of  deck  allotted  to  their  use :  and  if  the  b^bt 
between  the  lower  passenger  deck  and  the  deek  imr 
mediately  above  it  is  less  than  seven  feet,  (v  if  the 
apertures  (exclusive  of  side  scuttles)  through  which 
Ught  and  air  are  admitted  together  to  the  lower  pas- 
senger deck  are  less  in  size  than  in  the  proportion  of 
three  square  feet  to  every  one  hundred  superficial  feet 
of  the  lower  passenger  deck,  no  greater  number  of 
passengers  may  be  carried  on  this  deck  than  in  the 


(m)  ElUt  V.  Pearce,  1  £.  B.  &  £., 
431. 

{n)  18  &  19  Vict  c.  119,  sects.  6—9. 
.  A  memorandum  was  issued  in  March, 
1856,  by  the  commissioners,  containing 
instructions  for  the  guidance  of  their 
officers  in  carrying  into  effect  the  pro- 
▼isions  of  these  acts. 

(o)  This  term  means  "  the  deck  imme* 
diately  beneath  the  upper  deck,  or  the 
poop,  or  round-house  and  deck-house, 


when  the  number  of  pasMngers  and 
cabin  passengers  carried  in  the  poop, 
round-house  or  deck-house  exoecoi 
one-third  of  the  total  number  of  nas- 
sengers  which  such  ship  can  lawnil^ 
carry  on  the  deck  next  below."  See 
sect  8. 

(p)  This  term  is  defined,  by  sect.  8, 
to  mean  the  deck  next  beneath  the 
upper  passenger  deck,  not  being  an 
orlop  deck. 
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proportioQ  of  one  statute  adult  to  erery  twenty-five 
clear  superfieial  feet  of  it. 
(4.)  No  ship,  whatever  be  her  tonnage  or  superficial  space 
of  passengers'  decks,  may  carry  a  greater  number  of 
passengers  on  the  whole  than  in  the  proportion  of  one 
statute  adult  to  every  five  superfic^  feet,  clear  for 
exercise,  on  the  upper  dieck  or  poop,  or  (if  secured 
and  fitted  on  the  top  vrith  a  railing  or  guard  to  the 
satisfoction  of  the  emigration  officer  at  the  port  of 
clearance)  on  any  round  house  or  deck  house  (q). 
These  provisions  are  made  i^plicable  by  sect  101  to  ships 

bringing  passengers  into  the  United  Kingdom  firom  places  out 

of  Europe  (r). 

By  sect.  13,  no  ship  may  carry  passengers  or  cabin  passengero 

on  more  than  two  decks  {$), 

By  sects.  16  and  17,  the  master  of  every  ship  carrying  pa»-  Lists  of  pas- 
sengers on  any  voyage  to  which  the  act  extends  must,  beifore  •*"«*"• 
clearance,  sign  two  lists  in  a  tofna  prescribed  by  the  act,  stating, 
amongst  other  things,  the  name  and  tonnage  of  the  ship,  and 
giving  the  names  and  descriptions  of  the  passengers,  with  the 
amount  of  space  dUowed  to  them.  Additional  lists  nmst  be 
signed  if  additional  passengers  are  taken  on  board.     These  lists 


(f)  In  measuring  thepassenger-decks, 
roond-house,  or  &ck-house,  the  snace 
fer  the  hospital  and  that  oocapiea  by 
the  personal  luggage  of  the  passengers 
is  to  be  inchidc^  lb.  These  provisions 
of  the  statute  with  reference  to  the  space 
to  be  allotted  to  passengers  may,  in  the 
case  of  ships  carrying  natives  of  Asia 
and  Africa  from  aa  English  colony^  and 
intended  to  pass  within  the  tropics,  be 
Bodified  by  pvoclamation  of  the  colo- 
nial government  See  the  16  &  17 
Vict,  a  84,  which  is  not  repealed  by  the 
18  5i  19  Vict  e.  119,  see  sect.  15.  See 
also  the  18  ft  19  Viot  e.  104,  which 
regulates  the  conveyance  of  emigrants 
from  ports  in  the  Chinese  seas. 

(r)  By  this  section  a  penalty  not 
exceeding  102^  nor  less  than  6L,  is  im- 
voaed  upon  the  master  of  any  ship 
bringing  from  a  place  out  of  Europe 
into  the  United  Kingdom  a  greater 
Dumber  of  passengers  or  persons  than  is 
allowed  by  sect  14,  in  respect  of  every 
pertoD  or  statute  adult  constituting  the 


(«)  Cabin  passengers,  however,  in  a 


proportion  not  exceeding  one  for  every 
100  tons,  or  sick  persons  placed  in 
hospital,  may  be  carried  in  a  poop  or 
deck-house,  notwithstanding  that  pas- 
sengrers  are  carried  on  two  other  decks ; 
18  &  19  Vict  c.  119,  s.  13.  Severe  pe- 
nalties are  imposed  by  this  act  upou 
persons  found  on  board  fraudulently 
attempting  to  obtain  a  passage  without 
the  knowledge  and  consent  of  the 
owner,  charterer  or  master;  see  sect 
18.  By  the  law  of  the  United  States 
fourteen  superficial  feet  must  be  al- 
lowed for  every  passenger  whose  age 
exceeds  one  year,  if  the  vessel  is  not  to 
pass  within  the  tropics.  When  the 
height  between  the  aecks  is  less  than 
six  feet  and  more  than  five,  each  pas^ 
senger  must  be  allowed  sixteen  super- 
ficial feet,  or  if  the  height  is  less  than  - 
five  feet,  twenty-two  superficial  feet: 
for  every  passenger  on  the  orlop  deck 
there  must  be  allowed  thirty  feet  See 
the  evidence  taken  before  the  Com- 
mittee of  the  House  of  Commons  on  the 
Passengers  Act,  1 8517  p.  6. 
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must  be  countersigned  by  an  emigration  officer,  and  delivered 
by  the  master  to  the  officer  of  customs  from  whom  a  clearance 
is  demanded ;  or,  in  the  case  of  additional  lists,  to  the  officer 
of  customs  at  the  place  at  which  the  additional  passengers  are 
taken  on  board,  or  at  the  next  port  at  which  the  ship  may  touch 
where  there  is  an  officer  of  customs.  One  of  the  Usts,  called 
the  "  master's  list,"  must  be  countersigned  by  the  officer  of 
customs,  and  returned  to  the  master,  who  is  bound  to  keep  it, 
and  to  produce  it  to  the  British  local  authorities  at  any  port  at 
which  he  may  land  any  passenger ;  and,  finally,  it  must  be  de- 
posited  with  the  chief  officer  of  customs,  or  with  the  consul  at 
the  port  of  discharge  (0. 

Heavy  penalties  are  imposed  by  these  sections  upon  masters 
who  disregard  these  regulations. 


Survey  and  in- 
lection  of 


1 


ijw. 


By  sect.  19,  no  "  passenger  ship"  can  clear  out  or  proceed 
to  sea  until  she  has  been  surveyed  under  the  direction  of  the 
government  emigration  officers,  but  at  the  owners  or  charterers' 
expense,  and  reported  to  be  seaworthy  and  fit  in  all  respects  for 
the  intended  voyage  (u). 

By  sect.  10,  the  masters  of  all  ships  carrying  or  intended  for 
the  carriage  of  passengers  on  any  voyage  to  which  the  act 
extends,  are  bound  to  afford  to  the  emigration  officers  within  the 
British  dominions  every  facility  for  inspecting  the  ships  and 
communicating  with  the  passengers,  and  for  ascertaining  that 
the  act  has  been  complied  with.  In  the  case  of  British  ships 
the  same  facilities  must  also  be  afforded  to  the  British  consular 
authorities  abroad. 


Bond  to  Crown.       Before  any  "passenger  ship"  can  clear  out  or  proceed  to  sea 
it  is  necessary  (by  sects.  1 1  and  63)  that  a  bond  to  the  Crown 


(t)  See  postt  Appendix,  p.  ccxliv,  for 
the  foi*!!!  of  these  lists.  Whenever  any 
additional  passenger  is  taken  on  board 
the  master  must  obtain  a  fresh  certifi- 
cate from  the  emigration  officer  that  aU 
the  requirements  of  the  act  have  been 
duly  complied  with  ;  18  &  19  Vict.  c. 
119,  s.  17. 

(u)  The  survey  is  to  be  made  before 
the  cargo  is  put  on  board.  The  owner 
or  charterer,  if  dissatisfied  with  the  re- 
port of  the  surveyors,  may  require  the 
emigration  ofticer  or  chief  officer  of 
customs    to  appoint  three  other  sur- 


veyors to  survey  the  ship  again  at  his 
expense.  If  they  report  unanimously 
that  the  ship  is  seaworthy  and  fit  for  the 
voyage  she  is  to  be  deemed  to  be  so,  18  & 
19  Vict.  c.  1 19,  8. 19.  See  also  sect.  1 1, 
as  to  the  certificate  of  clearance.  If  any 
passenger  ship  touches  at  a  port  in  the 
United  Kingdom  after  having  sus- 
tained any  damage,  she  muat  be  effec- 
tually repaired,  and  a  certificate  of  sea- 
worthiness and  fitness  must  be  obtained 
before  she  can  sail  again.  See  sects. 
12  aud  60. 
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should  be  entered  into  by  the  master^  together  with  the  owner 
or  charterer  (or  in  the  absence  of  the  owner  or  charterer,  or  if 
the  master  is  the  owner  or  charterer,  together  with  a  surety)  to 
secure  obedience  to  the  act,  and  to  all  orders  and  regulations 
made  in  order  to  carry  it  into  execution.  This  bond  must  also 
be  conditioned  that  the  ship  is  in  all  respects  seaworthy,  and 
that  all  penalties  incurred  under  the  act  shall  be  duly  paid  ;  and 
where  the  ship  is  a  foreign  one  proceeding  to  any  of  the  British 
possessions  abroad,  a  statement  must  be  inserted  in  the  condition 
that  the  master  will  submit  himself,  as  if  he  were  a  British  sub- 
ject, to  the  British  tribunals  abroad  having  power  to  adjudicate 
on  offences  committed  against  the  act  (x). 

In  order  to  facilitate  the  enforcement  of  this  bond  in  the 
British  colonies,  in  the  case  of  passenger  ships"  proceeding  to 
the  Queen's  possessions  abroad,  it  is  provided  by  sect.  64,  that 
the  counterpart  of  it  must,  in  such  cases,  be  certified  by  the 
chief  officer  of  customs  at  the  port  of  clearance,  and  sent  to  the 
colony,  where  it  is  receivable  in  evidence  without  further  proof 
of  its  execution  (y). 

By  sect.  11,  no  ship  fitted  or  intended  for  the  carriage  of  Certificate  of 
passengers  as  a  "passenger  ship"  can  clear  out  or  proceed  to  "®*'*°*^®' 
sea  without  a  certificate  from  the  emigration  officer  at  the  port 
of  clearance  that  the  requirements  of  the  act  have  been  com- 
plied with,  and  that  the  ship  is  seaworthy,  in  safe  trim,  and  in 
all  respects  fit  for  the  voyage,  and  that  the  passengers  and  crew 
are  in  a  fit  state  to  proceed  (z),  nor  until  the  master  has  joined  in 
executing  the  bond  to  the  Crown;  and  by  sect.  12,  any  "pas- 
senger ship"  which  clears  out  or  proceeds  to  sea  without  the 
master's  having  first  obtained  this  certificate,  or  having  joined 
in  this  bond,  is  forfeited  to  the  Crown. 

(x)  See  as  to  the  form  of  this  bond,  the  ship  and  master;  18  &  19  Vict.  c. 

Appendix,  postt  p.  ccxlv.    The  bond  119,8.64. 

mustbe  executed  in  duplicate,  and  is  not  («)  This  section  gives  to  the  owner 

liable  to  stamp  duty,  see  sect.  63.     In  or  charterer  a  power  of  appealing  in 

the  absence  of  any  agreement  to  the  writing  to  the  emigration  commissioners 

contrary,  the  owner  is  the  person  ulti-  against  a  refusal  to  ^nt  this  certificate. 

mately  liable  in  respect  of  any  default  This  stringent  provision  was  introduced 

in  complying  with  the  regulations  of  the  for  the  first  time  by  the  15  &  16  Vict, 

act.    See  sect.  65.  c.  44.     Its  object  was  to  put  a  stop  to  a 

(y)  These  bonds  cannot  be  sued  on  practice,  of  which  there  had  been  re- 
in the  colony  after  the  expiration  of  cent  instances,  of  foreign  vessels  pro- 
three  months  from  the  arrival  of  the  ceeding  to  sea  without  a  clearance  when 
ship  there,  nor  in  the  United  Kingdom  required  to  comply  with  the  regulations 
after  twelve  months  from  the  return  of  of  the  emigration  officers.    Under  tb« 
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No  action  will  lie  against  an  emigration  officer  who  in  the 
exercise  of  a  bond  jide  discretion  refuses  to  give  a  clearance 
certificate,  under  the  belief  that  the  vessel  is  so  deq)ly  laden  as 
to  endanger  the  ship  and  passengers,  although  none  of  die  articies 
taken  on  board  are  prohibited  by  the  statute  (a). 

Medical  in.  Another  requisite  before  any  "passenger  ship"  may  clear 

specdon.  ^^^  ^^  proceed  to  sea  is  the  medical  inspection  of  the  passengers 

and  crew,  and  of  the  medicines  on  board.  The  owner  or 
charterer  is  bound  by  sect.  43  of  the  Passengers  Act,  1866,  to 
provide  an  adequate  supply  of  medicines,  medical  comforts,  ii^ 
struments,  and  disinfecting  fluid  or  agent  for  the  intended  roy- 
age ;  and  l^  sect.  44,  before  the  clearance  the  emigration  officer 
must,  if  it  be  possible,  cause  an  inspection  to  be  made  of  these 
medicines  and  other  matters,  and  also  of  all  the  passengers  and 
crew,  by  a  medical  practitioner  appointed  by  him  (6). 

By  sect.  45,  if  the  emigration  officer  is  satisfied  that  any 
person  on  board  or  about  to  proceed  on  board  is  by  reason  of 
sickness  unfit  to  proceed,  or  is  for  any  reason  likely  to  endanger 
the  health  or  safety  of  the  other  persons  on  board,  he  may  pro- 
hibit the  embarkation,  or  require  the  person  in  question  to  be 
re-landed.  The  officer  may  also,  if  he  deem  it  necessary, 
require  all  or  any  of  the  passengers  to  be  re-landed  for  the 
purifieation  of  the  ship  or  otherwise.  The  observance  of  these 
provisions  is  enforced  by  heavy  penalties  (c). 

By  sect.  46,  passengers  so  re-landed  and  who  are  not  after- 
wards re-embarked  may  recover  summarily  all  the  passage  money 
which  they  have  paid,  fi^m  the  person  to  whom  it  has  been 
paid,  or  from  either  the  owner,  charterer,  or  master,  at  their 
option,  or  at  that  of  the  emigration  officer. 

By  sect.  47,  the  master  is  bound,  in  these  cases,  to  find  sub- 
sistence money  for  every  statute  adult  at  the  rate  of  1*.  6rf.  a 
day  until  the  passengers  are  re-embarked,  or  decline,  or  n^Iect 
to  proceed,  or  their  passage  money  is  returned. 

earlier  system  there  was  no  adequate  board,  or  at  any  convenient  place  on 

Eunishinent  in  these  cases,  for  if  a  bond  shore  appointed  by  die  emigration  o^ 
ad  been  given  by  the  master,  it  could  ficer.  In  London  the  inspection  is  car- 
only  be  enforced  against  him  personally,  ried  on  in  the  dock.  At  Liverpool  it 
and  this  remedy  was  of  no  effect  if  the  is  made  before  embarkation, 
ship  was  sent  back  to  England  with  a  {e)  When  any  persons  are  re-knded 
different  master.  under  these  provisions,  anj  members  of 
(a)  Sleel  v.  Sehombergj  4  E.  &  B.  the  family  who  cannot  be  property  se- 
623,  which  was  a  decision  upon  the  parated  from  these  persons  must  also  be 
Passengers  Act,  1852.  re-landed;  16. 
(A)  The  inspection  may  be  either  on 
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By  sect.  48  of  the  statute,  if  any  persons  on  whose  behalf  a  Rigrhts  of  pas- 
contract  has  been  made  for  a  passage  in  a  ship  proceeding  on  a  J^ft^^j^dT" 
▼oys^  to  which  the  act  extends,  are  at  the  place' of  embarkation 
before  six  in  the  afternoon  of  the  day  of  embarkation,  and,  if  (being 
required  to  do  so)  they  pay  the  passage  money,  or  the  balance,  but 
from  any  cause  other  than  their  own  refusal,  neglect,  or  default,  or 
the  prohibition  of  an  emigration  officer,  or  the  requirements  of  an 
order  in  ccMmcil,  they  are  not  received  (Hi  board  before  that  hour, 
or  if  from  any  of  the  causes  above  mentioned  any  passengers 
who  have  been  received  on  board  do  not  obtain  a  passage  in 
liie  ship  to  the  port  contracted  for,  or  do  not,  with  their  ftimilies 
(if  included  in  the  contract),  obtain  a  passage  to  that  port  m 
some  equally  eligiUe  ship,  to  sail  within  ten  days  from  the  day 
of  embarkation,  being  in  the  mean  time  paid  subsistence  money, 
they  are  entitled  to  recover  summarily  all  the  passage  money 
which  they  have  paid.  They  may  recover  the  passage  money, 
either  from  the  person  to  whom  or  on  whose  account  it  has 
been  paid,  or  (if  the  contract  has  been  made  with  the  owner, 
charterer,  or  master,  or  with  any  one  acting  for  them),  from 
either  the  owner,  charterer,  or  master^  at  the  option  of  the  pas- 
senger or  of  the  emigration  officer.  They  are  also  entitied  in 
these  cases  to  compensation  for  the  loss  and  inconvenience 
incurred  (c^). 

By  sect.  49,  if  any  ship,  whether  **  a  passei^er  ship''  or  not, 
does  not  actually  put  to  sea  on  the  voyage  before  three  in  the 
afternoon  of  the  day  after  the  day  of  embarkation,  every  pas- 
senger may  claim  subsistence  money  at  the  rate  of  Is,  6d.  a  day 
for  every  statute  adult  for  the  first  ten  days,  and  afterwards  at 
the  rate  of  3^.  a  day.  This  provision  does  not,  however,  apply 
for  the  first  two  days  after  the  day  of  embarkation,  if  the  pas- 
sengers are  maintained  on  board  as  if  the  voyage  had  com- 
menced. Nor  does  it  apply  at  all  if  the  detention  is  unavoid- 
able, owing  to  the  state  of  the  weather,  or  not  the  result  of  any 
act  or  default  of  the  owner,  charterer,  or  master  («). 

{d)  The  language  of  one  of  the  ear-  words  in  the  present  act  were  used  for 

Iter  acts  (the  12  &  IS  Vict.  c.  33,  ss.  32  the  purpose  of  giving  a  remedy  in  the 

and  33)  was  ambiguous,  and  doubts  had  alternative.    The  ultimate  liability  is, 

been  entertained  as  to  whether  the  Ha-  however,  thrown  on  the  owners,  unless 

bility  to  refund  the  passage  money  was  there  be  any  agreement  to  the  contrary  ; 

not  restricted  to  the  party  to  whom  it  see  sect.  66. 

bad  been  paid,  or  with  whom  the  con-  {e)  The  emigration  officer  is  to  be 

tract  had  been  actually  made.     The  the  judge  of  this ;  s6. 
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Construction 
of  decks  and 
ace  to  be 


sps 
aU< 


lowed. 


The  Passengers  Act,  1866,  contains  also  numerous  provisions 
for  promoting  the  safety,  comfort,  and  health  of  the  passengers 
during  the  voyage.     They  are  shortly  as  follows  : — 

By  sects.  20  to  23,  the  decks  in  every  "  passenger  ship"  must 
be  strongly  and  firmly  constructed,  in  a  manner  pointed  out  in 
the  act,  and  to  the  satisfaction  of  the  emigration  officer  at  the 
port  of  clearance,  and  there  must  be  a  height  of  six  feet  between 
them.  The  berths  must  be  of  specified  dimensions,  securely 
constructed,  and  not  overcrowded;  the  single  men  must  be 
berthed  in  a  separate  compartment  of  the  ship  or  in  separate 
rooms ;  no  more  than  one  person  (unless  in  the  case  of  married 
persons  or  women  and  children  under  twelve)  may  be  placed 
in  the  same  berth ;  and  no  berths  which  have  been  occupied 
may  be  taken  down  within  forty-eight  hours  afiter  the  arrival  of 
the  ship  at  her  port  of  final  discharge,  unless  all  the  passengers 
have  voluntarily  quitted  the  ship  before  that  time  (/). 


Hospital,  &a  By  sects.  24  and  26,  in  all  '^  passenger  ships"  a  sufficient  space 
must  be  set  apart  for  a  hospital  (^);  and  privies,  varying  in 
number  with  the  number  of  the  passengers,  must  be  fitted  up 
on  each  side  of  the  ship. 


Supply  of  light 
and  air. 


By  sect.  26,  no  "  passenger  ship"  can  clear  out  or  proceed  to 
sea  without  such  provision  for  affording  light  and  air  to  the  pas- 
senger decks  as  the  emigration  officer  may  require.  If  there  are  a 
hundred  passengers  on  board,  a  proper  ventilating  apparatus  must 
be  carried.  The  passengers  must  be  allowed  to  have  the  firee 
and  unimpeded  use  of  the  hatchways  situated  over  their  portion 
of  the  ship,  and  over  each  hatchway  a  booby  hatch  must  be 
erected,  or  such  other  covering  as  may,  in  the  opinion  of  the 
emigration  officer,  afford  the  greatest  amount  of  light,  air,  and 
protection  firom  wet. 


Of  food  and 
water. 


By  sects.  31,  33,  34  and  36,  it  is  provided,  that  in  every 
"  passenger  ship"  sweet  and  wholesome  provisions  and  pure 
water,  in  proper  casks,  must  be  properly  stowed  on  board  in 


(/)  No  part  of  any  berth  may  be 
placed  within  nine  inches  of  any  water- 
closet  erected  in  the  between-decks ; 
see  sect.  21. 

(g)  This  space  must  be  under  the 
poop,  or  in  the  round-house  or  a  deck- 
nouse,  or  on  the  upper  passenger  deck. 


It  must  also  be  supplied  with  proper 
beds,  bedding,  and  utensils ;  see  sect. 
24.  Where  as  many  as  fifty  female 
passengers  are  carried  there  must  be 
two  water-closets  under  the  poop  or  oo 
the  upper  deck ;  see  sect.  25, 
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sufficient  quantities  to  allow  during  the  whole  of  the  voyage  of  a 
r^ular  supply  which  is  fixed  by  the  act  (A).  By  sect.  30,  the 
length  in  time  at  which  different  voyages  are  to  be  computed, 
for  the  purposes  of  the  act,  is  also  fixed  (i) ;  and  by  sect.  60, 
any  "  passenger  ship"  putting  back  after  having  been  to  sea,  or 
being  detained  in  port  more  than  seven  days  after  clearance, 
must  renew  this  supply. 

It  is  provided  by  sect.  34,  that  where  vessels  are  in- 
tended to  call  at  a  place  in  the  course  of  the  voyage  for  the 
purpose  of  watering,  and  the  voyage  is  thus  to  be  performed 
in  portions,  and  an  engagement  to  that  effect  is  inserted  in  the 
bond  given  to  the  Crown,  it  is  allowable  to  carry  a  supply  of 
water  sufiicient  only  for  the  computed  length  of  the  voyage  to 
that  place.  Regulations  are  contained  in  the  statute  to  secure 
the  actual  calling  of  the  vessel  there,  and  water  casks  must  be 
carried  which  are  sufiicient  to  contain  the  quantity  of  water 
required  for  the'  longest  portion  of  the  voyage. 

By  sect.  31,  the  provisions  and  water  must  be  approved  of  by 
the  emigration  officers,  who  must  also  ascertain  that  there  is  on 
board  an  ample  supply  of  wholesome  provisions  and  pure  water 
for  the  victualling  of  the  crew,  and  of  the  other  persons,  not 
passengers,  who  are  carried  in  the  ship.  These  officers  may 
reject  and  mark  provisions  and  water  not  of  a  good  quality  or 
condition,  and  may  direct  the  stores  to  be  re-landed  and  the 
water  emptied  (A). 

By  sects.  31  and  32,  if  a  clearance  is  obtained  for  any  "  pas- 
senger ship"  not  properly  stored,  or  if  rejected  provisions  ai'e 
re-shipped  in  the  same  or  any  other  "  passenger  ship,"  heavy 
penalties  are  incurred. 

By  sect  102  of  the  act,  similar  issues  of  pure  water  and 
good  provisions  must  be  made  by  the  master  of  every  "  pas- 
senger ship"  bringing  passengers  into  the  United  Kingdom  from 
any  place  out  of  Europe. 

(A)  The  directions  as  to  the  size  and  of  a  certain  power, 
description  of  the  casks  to  be  passed  (k)  TSke  provisions  are  tested  by  the 
by  the  emigration  officers,  which  have  arbitrary  selection  of  some  of  the  bar- 
been  issued  by  the  emigration  com  mis-  rels,  which  are  bored  through  with  an 
sioners,  will  be  found,  post,  Appendix,  auger,  so  that  a  fair  sample  may  be 
p.  ccxlvi.  brought  up  and   tasted.    The  statute 

(()  The  emigration  commissioners  are  requires,  for  the  purpose  of  preventing 

empowered  to  »lter  this  table  from  time  fraud  or  mistake,  that  the  stores  which 

to  time.     lb.     See  the  table  now  in  are  on  board  for  the  crew,  and  which 

force,  post.  Appendix,  p.  clxxxiii.    The  consist  of  articles  of  a  like  description 

computed  lengths  of  the  voyages  are  to  those  which  are  to  be  furnished  to 

different  with  respect  to  sailing  vessels  the  passengers,  should  not  be  inferior 

and  vessels  propelled  by  steam  engines  to  them  in  quality.    See  sect  31. 
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By  sect.  69,  the  Queen  may  by  order  in  council  prescribe 
rules  and  regulations  for  permitting  the  use  on  board  of  "  pas- 
senger ships"  of  an  apparatus  for  distilling  water,  and  for  de- 
fining in  such  cases  the  quantity  of  fresh  water  to  be  carried  in 
tanks  or  casks  for  the  passengers  (/). 

Dietary  scales.  By  sect.  35,  a  fixed  supply  of  water  and  provisions  must  be 
furnished  by  the  master  of  every  "  passenger  ship"  to  the  pas- 
sengers during  the  voyage,  and  during  any  detention  in  its 
course.  The  water  must  be  issued  daily,  at  the  rate  of  three 
quarts  a  day  to  each  statute  adult,  exclusive  of  the  quantity 
necessary  for  cooking  articles  issued  in  a  cooked  state. 

The  weekly  scale  of  provisions  for  each  statute  adult  is  as 
follows  :— 


Bread  or  biscuit,  not  inferior  in 

quality  to  navy  biscuit    . 
Wheaten  flour    •         •         .         . 

Oatmeal 

Rice 

Peas 

Potatoes 

Beef 

Pork 

Tea 

Sugar 

Salt  

Mustard 

Black  or  white  pepper,  ground   . 

Vinegar 

Lime  juice         •         .        •        . 
Preserved  meat 

Suet 

Raisins 

Butter 


For  Voysfet  not 

exceeding  84  Davi 

for  Sailing  Vetseii, 

or  50  Dayi  for 

Steamen. 


For  VoyagM 

exceeding  94  Dars 

for  SaUiw  VeaaeU, 

or  SO  Diays  tot 

Steamers. 


lbs.  oz. 
3    8 


2 
1 

0 


1  8 

2  0 


1 
1 
0 


4 
0 
2 


1     0 
0    2 


0 
0 


One  gill. 
0    6 


1 
0 
0 
0 


(I)  See  orders  in  council  for  this  purpose,  dated  6  May,  1857»  and  18  May,  18^f 
postf  Appendix,  pp.  cczlvii,  ccxlviii. 
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The  following  substitutions  may  be  made  at  the  option  of  the 
master  in  the  above-mentioned  scale^  if  the  substituted  articles 
are  nie^tioned  in  the  contraot  tickets  of  the  passengers : — 

1  lb.  of  preserved  meat         •    for    1  Ib.of  salt  pork  or  beef. 
1  lb*  of  flour  or  of  bread  or  A        (H  lb.  of  oatmeal,  or 
bisouit,  or  |  lb.  of  beef  or  >  for  •(     1  lb.  of  rice,  or  1  lb. 
of  pork    .        .        .        ./        V    of  peas. 


lib.  of  rice.        .        .        .    for^     viceversA. 


{ 


141b.   of  oatmeal,   or 


'  >  for    2  oz.  of  tea. 


i  lb.  of  preserved  potatoes    .  for  1  lb.  of  potatoes. 

10  oz.  of  currants         .        .  for  8  oz.  of  raisins. 
3^  oz.  of  cocoa  or  of  coflfee, ' 

roasted  and  ground  . 

j  lb.  of  treacle      .        .        •  for  J  lb.  of  sugar. 

1  giU  of  mixed  pickles          •  for  1  gill  of  vinegar. 

By  sect.  37,  these  dietary  scales  may  be  varied  from  time  to 
time  by  the  Emigration  Commissioners,  so  long  as  stn  equivalent 
amount  of  wholesome  nutriment  is  secured. 

When  the  passengers  are  divided  into  messes  the  provisions 
must  be  issued  to  the  head  man  of  the  mess.  These  messes  are 
not  (by  sect  36  of  the  act)  to  consist  of  more  than  ten  statute 
adults  in  each;  and  the  members  of  the  same  family  are  (if  it 
includes  a  male  adult)  to  be  allowed  to  mess  separately.  The 
provisions  must  be  issued  (such  of  them  as  require  cooking 
being  properly  cooked)  daily  before  two  in  the  afternoon,  and 
the  first  issue  must  be  made  on  the  day  of  embarkation  (m). 

By  sects.  38  and  39,  in  every  "  passenger  ship"  carrying  as  PaMengew* 
many  as  one  hundred  passengers,  there  must  be  a  passengers'  ^kT  *° 
steward  and  a  passengers'  cook  on  board,  who  must  be  rated  on 
the  ship's  articles  as  such,  and  must  be  approved  of  by  the 
enrigration  officers.  There  must  be  two  cooks  if  the  number  of 
statute  adults  exceeds  three  hundred.  They  must  be  seafaring 
men.  A  convenient  place  for  cooking  must  be  set  apart  on  deck, 
and  a  sufficient  cooking  apparatus,  properly  covered  in  and 
arranged  with  a  proper  supply  of  fuel,  must  also  be  provided. 

(m)  Before  the  passing  of  the  15  &  16  sages.     It  was  foand  that  when  the 

Vict  e.  44,  there  was  no  statutory  regu-  weather  was  bad,  and  the  passengers 

latioB  requiring  that  the  food  should  be  were  suffering  from  sickness,  great  con- 

iitved    cooked.     This  was,   however,  fusion,  privation,   and  waste   resulted 

usually  done  on  the  Australian  pas-  from  the  food  being  issued  uncooked. 
iagei,  but  not  on  the  American  pas- 

H  H 
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Interpreter. 


Medical  man 
and  medicines. 


By  sect.  40,  in  all  foreign  "  passenger  ships/*  in  which  one- 
half  of  the  passengers  are  British  and  the  number  of  passengers 
does  not  exceed  two  hundred  and  fifty,  one  interpreter  must  be 
carried  who  understands  and  speaks  intelligibly  both  English 
and  the  language  spoken  by  the  master  and  crew.  There  must 
be  two  interpreters  where  this  number  of  passengers  is  exceeded. 
These  provisions  do  not  apply  where  the  master  and  officers,  or 
not  less  than  three  of  them,  understand  English  and  speak  it 
intelligibly  (w). 

By  sect.  41,  every  "  passenger  ship"  must  carry  a  duly  quali- 
fied medical  practitioner  (rated  on  the  articles)  in  the  following 
cases : — 

(1.)  When  the  duration  of  the  voyage  is  to  exceed  eighty 

days  in  the  case  of  sailing  vessels,  and  forty-five  days  in 

that  of  steamers,  and  the  p£issengers  on  board  exceed 

fifty. 

(2.)  When  the  number  of  persons  on  board  (including  cabin 

passengers,  officers  and  crew)  exceeds  three  hundred  (o). 

We  have  already  seen  that,  by  sect.  43,  a  proper  supply  of 

surgical  instruments,  medicines  and  disinfecting  fluid,  approved 

of  by  the  emigration  officers,  must  be  also  kept  on  board  (p). 


Regulations  as 
to  boats,  life- 
buoys, &C. 


The  following  are  the  regulations  of  the  Passengers  Act, 
1856,  as  to  the  carrying  by  passenger  ships  of  boats,  life-buoys, 
anchors  and  fire  engines  (y): — 

By  sect.  27,  every  "  passenger  ship"  must  carry  throughout 
the  voyage  boats  according  to  the  following  scale : — 

Two  boats  for  every  ship  of  less  than  200  tons ; 

Three  boats  for  every  ship  of  200  and  less  than  400  tons ; 

Four  boats  for  every  ship  of  400  and  less  than  600  tons ; 

Five  boats  for  every  ship  of  600  and  less  than  1,000  tons; 


(n)  The  stewards  and  interpreters 
must  be  employed  exclusively  in  at- 
tendance upon  the  passengers,  and  may 
not  assist  in  working  the  ship,  lb,;  and 
sect  88. 

(o)  By  sect  42,  no  medical  man  is 
duly  qualiBed,  within  the  meaning  of 
the  act,  unless  he  is  entitled  to  practise 
as  a  physician,  surgeon  or  apothecary 
in  the  United  Kingdom,  or  (in  the  case 
of  foreign  ships)  in  the  country  to  which 
the  ship  belongs ;  nor,  unless  his  name 
shall  have  been  notified  to  the  emigra- 
tion officer  at  the  port  of  clearance,  and 
•hall  not  have  been  objected  to;  nor, 


unless  he  is  provided  with  proper  sur- 
gical instruments,  to  the  satisfaction  of 
the  officer.  Where,  however,  the  ma- 
jority of  the  passengers  in  any  passenger 
ship  (or  as  many  as  three  hundred)  are 
foreigners,  any  medical  practitioner  ap- 

g roved  of  by  the  emigration  officer  may 
e  carried.     lb, 

(p)  The  lists  of  surgical  instruments 
and  medicines  issued  by  the  emigration 
commissioners  will  be  found  post,  App. 
pp.  ccxlix — ccli. 

(q)  See  ante,  p.  449,  as  to  the  require- 
ments of  the  Merchant  Shipping  Act, 
1854,  on  this  subject 
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Six  boats  for  evfery  ship  of  1,000  and  less  than  1,500  tons ; 
Seven  boats  for  every  sHip  of  1,500  tons  and  upwards.     No 
"  passenger  ship,"  however,  is  required  to  carry  a  greater 
number  of  boats  than  are  sufficient,  in  the  judgment  of  the 
emigration  officer  at  the  port  of  clearance,  to  carry  all  the 
persons  on  board  of  the  ship  (r). 
By  the  same  section,  one  of  these  boats  must  be  a  long  boat 
and  one  must  be  properly  fitted  as  a  life-boat.    They  must  be 
of  a  suitable  size  and  description,  to  be  approved  of  by  the  emi- 
gration officer  at  the  port  of  clearance.     They  must  be  sea- 
worthy, properly  supplied  with  all  requisites,  and  kept  clear  for 
immediate  use.     Every  passenger  ship  proceeding  southward  of 
the  equator  must  carry  two  chronometers,  and  at  least  one  if  • 

proceeding  northward  of  the  equator.  There  must  be  also  on 
board  of  all  passenger  ships  three  steering  and  one  azimuth 
compass,  four  properly-fitted  life-buoys,  some  adequate  means 
for  making  night  and  fog  signals,  a  fire-engine,  and  not  less 
than  three  bower  anchors  with  cables,  to  be  approved  of  by  the 
emigration  officer. 

By  sect.  28  of  the  act,  it  is  provided,  that  every  passenger  Manning  of 
ship  must  be  manned  with  an  efficient  crew  for  the  intended  '  ^^^ 
voyage,  to  the  satisfaction  of  the  officer  from  whom  a  clearance 
is  demanded.    The  strength  of  the  crew  must  not  be  diminished 
or  any  of  the  men  changed  when  once  passed  by  the  officer, 
without  his  consent  in  writing  or  that  of  the  shipping  master  («). 

By  sect.  219,  no  "  passenger  ship"  can  clear  out  or  proceed  Articles  the 
to  sea  with  any  horses,  cattle,  gunpowder,  vitriol,  lucifer  matches,  ^hich  w  pro- 
guano  or  green  hides  on  board,  as  cargo,  or  with  any  other  hibited. 
article  on  board,  whether  as  cargo  or  ballast,  which  is  deemed 
by  the  emigration  officer  at  the  port  of  clearance  likely  to  en- 
danger the  health  or  lives  of  the  passengers,  or  the  safety  of  the 
ship.     No  part  of  the  cargo  or  stores,  or  of  the  passengers' 
luggage,  may  be  carried  on  the  upper  deck,  or  on  the  passengers' 
decks,  unless  in  the  opinion  of  the  emigration  officer  it  is  so 

(r)  The  boat  scale  sanctioned  by  the  against  the  decision  of  the  emigration 

emigration  commissioners  will  be  found  officer  in  this  respect.    The  commis- 

in  the  App.  post,  p.  ccliL  sioners  may  then  appoint  (at  the  ex- 

(«)  By  the  same  section  an  appeal  in  pense  of  the  appellant)  two  other  officers 

writing  to  the  emigration  commission.  or  persons  to  examine  into  the  matteti 

era  is  given  to  the  owner  or  charterer  and  their  decision  is  conclusive. 
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placed  as  not  to  impede  the  light  or  the  ventilatioiiy  or  to  inter- 
fere with  the  comfort  of  the  passengers ;  nor  unless  it  is  stowed 
to  his  satisfaction  (0. 

By  sect  62,  no  person  may,  directly  or  indirectly,  sell  any 
spirits  or  strong  waters,  during  the  voyage,  to  any  passenger. 

Regulations  By  sect.  69  of  the  Passengers  Act,  1866,  the  Queen  in  Coancil 

o^er^^^^^   is  empowered  to  make  regulations  for  the  following  purposes:— 
(1.)  For  preserving  order,  promoting  health  and  securing 
cleanliness  and  ventilation  on  board  of  "  passenger  ships" 
proceeding  from  the  United  Kingdom  to  any  port  or 
place  in  the  Queen's  possessions  abroad. 
(2.)  For  permitting  the  use  on  board  of  "  passenger  ships**  of 
an  apparatus  for  distilling  water,  and  for  defining  in  thes^ 
cases  the  quantity  of  fresh  water  to  be  carried  in  tanks 
or  casks  for  the  passengers. 
(3.)  For  prohibiting  emigration  from  any  port  at  any  time 
when  choleraic  or  any  epidemic  disease  may  be  generally 
prevalent  in  the  United  Kingdom  or  any  part  of  it,  or 
for  reducing  the  number  of  passengers  allowed  to  be  car- 
ried in  '*  passenger  ships"  generally,  or  from  aiiy  parti- 
cular ports  under  the  provisions  of  the  act. 
(4.)  For  requiring  duly  qualified  medical  practitioners  to  be 
carried  in  **  passenger  ships,"  in  cases  where  they  are 
not  required  to  be  carried  under  the  provisions  tif  tke 
act  {u). 
By  sects.  60  and  61,  the  medical  practitioner  on  board  (idded 
by  the  master),  or  the  master  alone,  if  there  is  no  medical  man 
on  board,  is  bound  to  exact  obedience  to  all  these  r^ulations. 
Abstracts  of  the  act  and  of  the  regulations  must  be  posted  np 
on  board,  and  any  infringement  of  them,  or  obstruction  to  their 
execution,  and  any  riotous  or  insubordinate  conduct,  or  ofience 

(t)  By  the  same  section,  the  space  so  Set  ante,  p.  464,  where  the  general  pro- 
occupied  is  (unless  occupied  by  pas-  yisions  or  the  Merchant  Shipping  Act, 
sengers'  luggage)  to  be  excluded  in  1854,  to  prevent  the  carrying  of  dan- 
calculatinjp^  the  space  by  which  the  gerous  goods  are  mentioBed. 
number  of  passengers  is  regulated.  Be-  (ti^  The  order  in  council  now  in  force 
fore  the  passing  of  the  Passengers  Act,      relating  to  this  subject,  which  was  i -" 


1852,  no  part  of  the  cargo  could  be  on  the  25th  February,  1856,  will  be 

stowed  in  the  between  decks.    But  it  found  pat,  App.  p.  cdiii.    Before  die 

was  found  that  when  the  cargo  consisted  passing  of  the  Passengers  Act,    1855, 

of  heavy  articles,   inconvenience  and  an  order  in  council,  dated  the  16di  Oc- 

danger  resulted  from  its  being  com-  tober,  1852,  was  in  force  under  the  Pas- 

pulsory  to  stow  the  whole  of  it  below.  sengers  Act,  1852. 
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against  any  of  the  provisions  of  the  act,  may  be  punished  by 
fine  and  fanprisonment  on  a  conviction  before  two  justices.  Any 
person  defacing  or  displacmg  the  abstracts  is  also  liable  to  a 
fine. 

By  sect  61  of  this  act,  if  any  passenger  ship  puts  into  any  Forwarding 
place  in  the  United  Kingdom  in  a  damaged  state,  and  the  mas-  cm^  of^^eck. 
ter,  charterer  or  owner  does  not  give  a  written  undertaking  that 
the  ship  shall  be  made  sound  and  seaworthy,  and  shall  within 
six  weeks  proceed  on  her  voyage,  or  if  this  undertaking  is  not 
comfdied  with,  the  passengers  must  in  the  meantime  be  main- 
tained and  lodged  on  board  as  if  the  ship  was  at  sea,  or  sub- 
sistence money  must  be  provided  for  them.  The  statute  also 
requires  that  the  owner,  charterer  or  master,  if  any  passenger 
ship  is,  after  the  commencement  of  the  voyage,  wrecked,  sunk 
or  otherwise  destroyed,  or  does  not  from  any  other  cause  land 
her  passengers  at  their  place  of  destination,  shall  forward  the 
passengers  in  some  other  eligible  ship  to  sail  within  six  weeks 
to  that  place,  finding  them  subsistence  money  in  the  meantime. 
If  this  is  not  done  the  whole  of  the  passage  money  which  has 
been  paid  may  be  summarily  recovered  back,  either  from  the 
person  to  whom  it  has  been  paid,  or  from  the  owner,  charterer 
or  master  ( #). 

By  sects.  62  and  63,  if  any  passengers  or  cabin  passengers 
are  taken  off  any  ''  passenger  ship"  at  sea,  or  are  picked  up  at 
sea  from  any  boat,  raft,  or  otherwise,  and  conveyed  to  any  port 
or  place,  the  expenses  of  their  conveyance  may  be  defrayed  by 
the  British  local  authorities.  And  if  any  passengers  or  cabin 
passengers  find  themselves,  without  n^lect  or  fault  of  their  own, 
at  a  colonial  or  foreign  place  other  than  that  at  which  they  have 
contracted  to  land,  the  British  local  authorities  may  forward 
them  to  their  destination,  unless  the  master  within  forty-eight 
hours  of  their  arrival  gives  a  written  undertaking  to  fouvard 
them  within  six  weeks,  and  performs  this  undertaking.      "^ 

By  sect.  64,  passengers  who  are  forwarded  under  these  cir- 
cumstances, are  not  entitled,  under  the  provisions  of  the  act,  to 
the  return  of  their  passage  money,  or  to  compensation  for  their 
loss  of  passage.    The  expenses  incurred  in  these  cases  by  the 

(<)  In  these  cases  the  emigration      moved  from  the  ship  at  the  expense  of 
officers  may,  if  they  think  it  necessary,      the  master.    lb. 
direct  that  the  passengers  shall  he  re- 
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British  authorities,  including  the  expenses  of  maintaining  the 
passengers  until  they  are  forwarded,  and  the  cost  of  necessary 
bedding,  provisions,  and  stores,  become  a  debt  to  the  Crown 
from  the  owner,  charterer  and  master,  and  they  are  recoverable 
from  them,  or  any  of  them,  in  the  same  way  as  an  ordinary 
Crown  debt  No  greater  sum  can,  however,  be  recovered  than 
twice  the  total  amount  of  passage  money  received  on  account  of 
the  whole  number  of  passengers  and  cabin  passengers  embarked 
in  the  ship ;  which  amount  must  be  proved  by  the  defendant  if 
he  claims  the  advantage  of  this  limitation. 

By  sect.  66,  no  insurance  effected  in  respect  of  any  passages, 
or  of  any  passage  or  compensation  money,  by  any  one  made 
liable,  in  the  events  mentioned  above,  to  provide  the  passages 
or  pay  the  money,  or  in  respect  of  any  other  risk  under  the  act, 
is  invalid  by  reason  of  the  nature  of  the  risk  or  interest. 


Disembarca- 
tion. 


By  sect.  56,  no  passenger  may  be  landed  without  his  previous 
consent  at  any  other  than  that  for  which  he  has  contracted, 
unless  the  landing  is  necessary  owing  to  perils  of  the  sea  or  other 
unavoidable  accident. 

By  sect.  67,  every  passenger  in  a  "  passenger  ship"  is  en- 
titled at  the  end  of  his  voyage  to  sleep  and  be  maintained  on 
board  for  forty-eight  hours,  unless  the  ship  proceeds  sooner  on 
her  further  voyage. 


Common  law 
remedies  pre. 
served. 


By  sect.  58,  it  is  expressly  provided  that  nothing  in  the  act 
contained  is  to  abridge  or  take  away  any  right  of  action  which 
may  accrue  to  any  passenger  in  any  ship,  or  to  any  other  person, 
in  respect  of  the  breach  or  non-performance  of  any  contract 
with  the  master,  charterer,  or  owner  of  any  ship,  or  their  agent, 
or  any  passage  broker. 

It  is  also  provided  by  sect.  65  of  the  statute,  that  in  the 
abs^ce  of  any  agreement  to  the  contrary,  the  owner  is  to  be 
the  party  ultimately  responsible  as  between  himself  and  the 
other  persons  made  liable  by  the  act  in  respect  of  any  disobe- 
dience to  its  provisions ;  and  that  these  last-mentioned  persons 
shall  be  entitled,  in  the  event  of  their  paying  to  any  passengers 
any  sums  of  money  payable  under  the  act,  to  recover  the  same 
with  costs  from  the  owner,  in  the  absence  of  any  such  agree- 
ment. 
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The  Passengers  Act,  1865,  also  contains  some  important  pro- 
Tisions  for  the  regulation  of  passage  brokers  and  their  agents. 

By  sect.  66,  no  person  whatever  (except  the  Emigration  Passage 
Commissioners,  and  persons  contracting  with  them,  or  acting  '°  *"* 
under  their  authority,  and  persons  acting  as  agents  of  passage 
brokers  under  a  form  of  appointment  prescribed  by  the  act)  may 
directly  or  indirectly  act  as  a  passage  broker,  in  respect  of  pas- 
sages from  the  United  Kingdom  to  any  place  out  of  Europe, 
and  not  on  the  Mediterranean,  or  sell  or  let,  or  agree  to  sell  or 
let,  or  be  concerned  in  the  sale  or  letting  of  these  passages  in 
any  ship,  whether  a  "  passenger  ship"  or  not,  until  he  has,  with 
two  sureties,  entered  into  a  bond  to  the  Crown  conditioned  for 
the  observance  of  all  the  regulations  of  the  act,  and  has  also 
obtained  a  licence  (y). 

By  sect.  71,  heavy  penalties  are  incurred  by  brokers  or  others  Contract 
who  receive  any  money  in  respect  of  these  passages  without  ^^^^^^ 
giving  in  exchange  a  contract  ticket,  in  a  form  directed  by  the 
act.  These  tickets  (of  which  two  forms  are  given  by  the 
statute,  one  of  which  is  applicable  to  cabin-passages)  must  state, 
amongst  other  things,  the  amount  of  the  passage  money,  the 
-register  burden  of  the  ship,  the  day  appointed  for  sailing,  and 
the  statutory  victualling  scale  which  it  is  intended  to  adopt. 
They  must  also  contain  an  acknowledgment  of  the  amount  of 
passage  money  which  has  been  paid,  and  an  engagement  that 
the  persons  named  in  them  shall  be  provided  with  a  passage  in 
the  ship,  and  to  the  port  mentioned  in  the  tickets  {z). 

By  sect.  72,  persons  who  alter,  or  cause  to  be  altered,  any 
contract  ticket,  or  induce  any  one  to  part  with,  or  to  destroy  or 
render  it  useless  during  the  continuance  of  the  contract,  are 
liable  to  a  penalty. 

(y)  See  the  form  of  this  bond,  post,  sect.  69. 
App.  p.  cclv.  These  bonds  must  be  ex-  («)  See  the  form  of  these  tickets, pottf 
ecuted  in  duplicate  and  do  not  require  App.  pp.  cclviii,  cclix.  They  are  not  li- 
a  stamp.  Sworn  brokers  of  the  city  of  able  to  stamp  duty.  The  commissioners 
London  are  not  required  to  enter  into  of  emigration  have  power  to  vary  the 
them.  SecL  66.  The  licences  must  be  forms  from  time  to  time.  AH  directions 
renewed  annually.  See  sect.  67.  The  contained  on  the  face  of  the  tickets 
form  of  the  licence  and  the  form  of  ap-  must  be  obeyed  as  if  set  forth  in  the 
pointment  of  a  passage  broker's  aj^ent  statute;  see  sect  71.  Passengers  are 
will  be  found  ^M/,  App.  pp.  cclvi,  cclvii.  bound  to  produce  their  tickets  on  de- 
No  passage  broker  may  employ  as  agent  mand  to  any  emigration  officer  in  the 
in  his  business  any  person  not  holding  United  Kingdom,  sect.  74. 
from  him  such  an  appointment.    See 
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Summary 
remedy  on. 


By  sect.  73^  any  question  which  may  arise  respecting^  the 
breach  of  any  of  the  stipulations  in  a  contract  ticket  may,  at  the 
option  of  the  passenger,  be  heard  and  determined  in  a  summary 
way  before  justices  (a). 

By  sect.  70  of  the  statute,  a  heavy  penalty  is  also  imposed 
upon  persons  who,  by  &lse  representation  as  to  the  size  of  the 
ship,  or  otherwise,  or  by  any  false  pretence  or  ir^oid  whatever, 
induce  any  one  to  ^igage  a  passage  in  any  ship. 


Emigrant 
runners. 


By  sect.  76,  no  person  may  act  as  emigrant  runner  without 
being  licensed  and  r^stered,  and  every  ruxMier  must,  while 
acting,  wear  a  badge.  The  magistrates  of  any  district  may 
(by  sect.  76)  license  persons  recommended  in  writing  by  aa 
emigration  officer,  or  the  chief  constable  or  head  oflScer  of 
police,  to  act  as  runners.  These  licences  are  registered  by  the 
nearest  emigration  officer,  and  must  (by  sect.  77)  be  renewed 
annually  (&).  Every  runner  must  (by  sect.  78)  produce  his 
badge  for  inspection  on  demand ;  and  he  must  if  he  changes  his 
place  of  abode  give  notice  to  the  emigration  officer  of  the  place 
where  he  is  licensed  (c) ;  and  it  is  provided  by  sect  80,  that  no 
runner  shall  be  entitled  to  recover  from  any  passage  broker  any 
fee,  commission,  or  reward  for  services  connected  with  emigra- 
tion, unless  be  acted  under  the  written  authority  of  the  passage 
broker;  nor  may  he  take  or  demand  from  any  person  about  to 
emigrate  any  fee  or  reward  for  procuring  the  passage  or  in  any 
way  relating  thereto. 

The  act  also  enables  the  trustees  of  docks  to  make  bye-laws, 
subject  to  the  approval  of  the  Secretaiy  of  State,  for  the  regular 
tion  of  the  landing  and  embarkation  of  emigrants,  and  for 


(a)  The  amount  awarded  must  not 
exceed  the  passage  money  and  20/. ; 
and  no  passenger  can  use  this  summary 
remedy  if  he  has  obtained  compensation 
or  redress  under  any  of  the  other  pro- 
visions of  the  act ;  see  sect.  73. 

{b)  By  sect  SI,  lists  of  the  runners, 
and  of  the  persons  authorized  to  act  as 
agents,  must  be  exhibited  in  the  offices 
of  the  broken,  and  sent  to  the  emigpra- 
tion  officers.  These  provisions,  and 
those  of  the  eavUer  acts  in  this  respect, 
were  intended  to  check  the  gross  abuses 
of  the  sjrstero  of  **€migran4  rwmers" 
who  interposed  between  tbe  emi^ants 
and  the  passage  brokers  (often  without 
authority),  and  extorted  from  the  bro- 
kers a  large  percenuge  on  the  passage 


money,  wfaieh  became  indirectly  a 
charge  on  the  emigrants  by  raising  the 
rate  of  the  passage  money.  In  Liver- 
pool this  percentage  has  amounted  to 
7^  per  cent.  See  the  Report  of  the 
Committee  of  the  House  of  Commons 
on  Passengers  Aets,  August  2nd,  1851. 
(o)  The  statute  imposes  penalties  on 
any  persons  who  mutilate  or  defece 
their  badges,  or  wear  them  when  un- 
licensed, or  wear  any  badge  not  be- 
longing to  them,  or  permit  others  to  do 
so.  New  badges  may  be  issued  by  tbe 
emigration  officers  if  they  are  satisfied 
that  the  old  ones  are  lo«t,  or  they  are 
delivered  up  in  a  mutilated  or  denced 
state.    See  sects.  78  and  79. 
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hccDBiDg  portos  to  attend  upon  them,  and  for  storing  their 
liigg^^y  ^T^  admitting  persons  to  or  excluding  them  from  the 
docks  (d). 

Numerous  provisions  are  also  contained  in  the  Passengers  Recovery  of 
Act,  1865,  for  the  recovery  and  application  of  penalties,  for  the  P*"*^^®^  *^* 
recovery  of  passage  and  subsistence  monies,  and  of  compensa- 
tion, and  for  the  protection  of  persons  acting  in  pursuance  of  the 
act(«).  It  provides  also  by  sect  94,  that  where  no  time  is  ex- 
pressly limited  vnthin  which  complaints  for  any  breach  of  the  act 
are  to  be  made,  they  must  be  laid  within  twelve  calendar  months 
from  the  time  when  the  matter  of  complaint  arose,  or,  in  case  the 
master  of  the  ship  is  the  offender,  within  the  same  period  after 
his  return  to  the  country  m  which  the  cause  of  complaint  arose. 

It  is  not  necessary  to  consider  in  detail  the  provisions  of  this  Colonial 
act  as  to  colonial  voyages.  They  are  chiefly  applicable  to  ^°y"««^ 
voyages  from  ports  in  the  colonies,  other  than  the  territories  of 
the  East  India  Company  and  the  island  of  Hong  Kong.  Power 
is  however  given  to  the  Governor-General  of  India  in  Council 
to  adopt,  where  it  may  be  thought  expedient,  the  system  esta- 
blished by  the  act  (/). 

Some  important  provisions  are  contained  in  the  act  with  re-  Voyages  to  the 
spect  to  vessels  bringing  passengers  into  the  United  Kingdom.  ^^^  ^"^' 
These  r^ulations  are  intended  to  compel  the  adoption  by 
foreign  vessels  and  by  vessels  returning  to  our  ports  of  the  more 
important  parts  of  the  system  established  by  the  act.  Thus, 
by  sect.  100,  the  master  of  every  ship  bringing  passengers  into 
the  United  Kingdom  from  any  place  out  of  Europe  and  not 
m  the  Mediterranean,  must,  within  twenty-four  hours  after 
arrival,  deliver  to  the  emigration  officer,  or  in  his  absence  to 
the  chief  officer  of  customs,  at  the  port  of  arrival,  a  signed  list, 
showing  correctiy  the  names,  ages,  and  callings  of  all  the  pas- 
sengers taken  on  board,  and  the  ports  at  which  they  have  been 
embarked,  and  mentioning  any  deaths  (with  their  supposed 

(d)  By  sect  83,  penalties  are  imposed  tion  officer  or  other  person  sued  for  any- 

upon  persons  falsifying  or  forging  docu-  thing  done  in  pursuance  of  the  act  is 

menta,  or  assuming  to  act  as  agents  of  entitled  to  ten  days'  notice  of  action ; 

the  emigration  commissioners,  or  per-  the    action  must,  moreover,  be  com- 

sonatinff  persons  named  in  any  of  the  menced  within  three  calendar  months 

emigrauon  documents.  after  the  act  complained  of;  see  sect  98. 

(tf)  Sec  sects.  84  to  93.  Any  emigre-  (/)  See  sects.  95  to  99. 
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cause)  and  any  births  among  them  during  the  voyage.  And  by 
sects.  101  and  102,  the  master  of  every  ship,  bringing  passengers 
into  the  United  Kingdom  from  any  place  out  of  Europe,  is 
liable  to  heavy  penalties  if  he  has  on  board  a  greater  number  of 
passengers  or  persons  than  is  allowed  by  the  act  in  the  case  of 
ships  carrying  passengers  from  the  United  Kingdom ;  and  he  is 
also  bound,  during  the  voyage,  to  provide  each  statute  adult 
with  pure  water  and  wholesome  provisions,  in  quantities  not  less 
in  amount  than  those  which  must  be  issued  to  passengers  pro- 
ceeding from  the  United  Kingdom. 
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*•*  The  Merchant  Shipping  Act,  1854,  having,  by  secL  381,  provided  that  all 
pilotage  autharitiee  should  retain  all  powers  and  jurisdiction  which  they  then  laufully 
possessed,  so  far  as  the  same  were  consistent  with  the  provisions  of  that  Statute,  and 
Me  earlier  Acts  relating  to  pilotage  being  at  that  time  in  force  {though  they  were  sub* 
MquentUf  repealed  by  the  Merchant  Shipping  Repeal  Act,  1854),  it  is  frequently  neceS' 
sary  still  to  refer  to  the  earlier  repealed  Statutes.  (See  the  text,  Chapter  V,)  For  this 
reason  the  wuUn  provisions  qftheQ  Geo,  4,  c.  125,  are  retained  here. 


6  Geo.  4,  c.  125. 

An  Act  for  the  Amendment  of  the  Lam  respecting  Pilots  and  Pi- 
lotage; and  also  for  the  better  Preservatim  of  Floating  Lights^ 
Buoys  and  Beacons.  [5th  July^  1825.] 

I.  JRecites  and  repeals  62  Oeo,  8,  c.  89 ;  66  Oeo,  8,  c.  87,  and  aU  provi' 
Mons  in  other  acts  relating  to  pilots  and  pilotage,  repealed, 

II.  And  be  it  farther  eDacted,  That  from  and  after  the  passmg  of  this  act  The  corporation 
it  sball  be  lawful  for  the  said  corporation  of  Trinity  House  of  Deptford  Jf  Depifwd***"" 
Strond,  and  they  are  hereby  required,  after  due  examination,  to  appoint  and  strond  to  licenie 
license,  under  their  common  seal,  fit  and  competent  persons  duly  skilled  to  Pjjo^  'J^Jii 
act  as  pilots  for  the  purpose  of  conducting  all  ships  and  vessels  sailing,  navi-  ^0^(3"         ^ 

Sting  and  passing  as  well  up  and  down  or  upon  the  rivers  of  Thames  and 
edway,  and  all  and  every  the  several  channels,  creeks  and  docks  thereof 
or  therein,  or  leading  or  adjoining  thereto,  between  Orfordness  and  London 
Bridge,  as  also  from  London  Bridge  to  the  Downs,  and  from  the  Downs 
westward  as  far  as  the  Isle  of  Wight,  and  in  the  English  Channel  from  the 
Isle  of  Wight  uf)  to  London  Bridge,  and  all  ships  and  vessels  sailing,  navi- 
gatinfi^  and  passing  as  aforesaid  (save  and  except  as  hereinafter  provided) 
shall  be  conducted  and  piloted,  within  the  limits  aforesaid,  by  such  pilots  so 
to  be  appointed  and  licensed,  and  by  no  other  pilots  or  persons  whomsoever: 
Provided  always,  that  it  shall  be  lawful  for  all  pilots  heretofore  licensed  by  Pilots  heretofore 
the  said  corporation  of  Trinity  House  of  Deptford  Strond,  until  the  thirty-  J?fS*thS?itt 
first  day  of  January  next  after  the  passing  of  this  act,  and  whilst  their  li-  January  next. 
cences  shall  respectively  continue  in  force,  but  no  longer,  to  pilot  or  conduct 
any  ships  or  vessels  within  such  limits  as  such  pilots  might  lawfully  have 
conducted  and  piloted  the  same  immediately  before  the  passing  of  this  act ; 
and  the  licences  so  heretofore  granted  to  such  pilots  respectively  as  aforesaid 
shall,  unless  revoked  or  suspended  as  hereinafter  mentioned,  continue  in  force, 
notwithstanding  this  act,  until  the  said  thirty-first  day  of  January,  so  that 
inch  pilots  respectively  do  in  all  things  conform  themselves  to  the  provisions 
of  this  act,  and  the  bye-laws,  rules,  orders  and  regulations  hereinafter  di- 
lected  to  remain  in  force  or  to  be  established  under  the  same. 

III.  And  be  it  further  enacted,  That  no  person  shall  be  licensed  by  the  No  person  shall 
■aid  corporation  of  Trinity  House  of  Deptford  Strond  as  a  pilot  who  shall  SJe"coroorat?Jn 
not  have  served  as  mate  for  three  years  on  board  of  or  who  shall  not  have  except  as  herein 
been  for  one  year  in  the  actual  command  of  a  square-rigged  vessel  of  not  less  ipeciflcd,  nor 

▲ppox.  A 
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take  charge  of  a 
■hip  drawing 
more  than  14  feet 
irater  until  he 
■hall  have  acted 
three  years,  and 
have  been  then 
examined  and 
again  approved. 


Penalty  as  well 
by  person  acting 
as  by  the  person 
in  command  per- 
mitting him. 


APPENDIX. 

than  eighty  tons  register  tonnage  as  to  licences  for  the  North  Channel  np- 
wards,  and  not  less  than  one  hundred  and  fifty  tons  register  tonnage  as  to 
licences  for  the  North  Channel,  Queen's  Channel,  South  Channel,  or  other 
channels  downwards,  or  who  shall  not  have  been  employed  in  the  pOotage  or 
buoyage  service  of  the  said  corporation  of  Trinity  House  for  seven  years,  or 
who  shall  not  have  served  an  apprenticeship  of  nve  years  to  some  pilot  vessel 
licensed  under  the  said  act  passed  in  the  fifty-second  year  of  the  reign  of  h» 
said  late  Majesty,  or  und.er  this  act ;  and  that  no  person  so  licensed  shall 
take  charge  as  a  pilot  of  any  ship  or  vessel  drawing  more  than  fourteen  feet 
water  in  the  rivers  Thames  or  Medway,  or  any  of  the  channels  leading 
thereto  or  therefrom,  until  such  person  shall  have  acted  as  a  licensed  pilot 
for  three  years,  and  shall  have  been  after  such  three  years,  on  re-czamina- 
tion,  approved  of  in  that  behalf  by  the  said  corporation  of  Trinity  House,  on 
pain  of  forfeiting  ten  pounds  for  every  such  offence,  as  well  by  the  person 
acting  as  such  pilot,  as  also  by  the  master  or  other  person  having  the  com- 
mand of  such  ship  or  vessel,  who  shall  permit  any  such  person  to  take  charge 
as  a  pilot  of  the  same,  contrary  to  the  provision  aforesaid. 

IV.  Requires  pihiit  to  pay  annually  SI.  3^.,  and  6d.  in  the  pound /m  their 
earnings,'  to  the  Trinity  House,  to  be  applied  to  the  purposes  of  the  Pilots' 
Fund, 


The  corporation 
of  Trinity  House 
shall  appoint  sub- 
commisKioners  to 
examine  pilots  at 
the  requisite 
ports,  and  on 
their  certificate  of 
qualification  may 
grant  licences. 


The  Trinity 
Houses  of  Hull 
and  Newcastle 
may  appoint  sub- 
commissioners. 


Sub-commis- 
sioners already 
appointed  shall 
continue  to  act. 


V.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  said  corpora- 
tion of  Trinity  House  of  Deptford  Strond  and  they  are  hereby  required,  to 
appoint  from  time  to  time  (as  often  and  for  such  periods  as  they  in  their  dis- 
cretion shall  think  fit)  proper  and  competent  persons  at  such  ports  or  places 
in  England  as  they  may  think  requisite  (except  within  the  liberty  of  the 
Cinque  Ports,  and  all  such  other  ports  ana  places  within  or  for  which  par- 
ticular provision  shall  have  been  made  by  any  act  or  acts  of  Parliament,  or 
by  any  charter  or  charters  for  the  appointment  of  pilots),  not  to  exceed  five 
nor  less  than  three  persons  at  each  port  or  place  for  which  any  such  appoint- 
ment shall  be  made,  which  persons  so  to  be  appointed  shall  be  calleid  Sub- 
Commissioners  of  Pilotage,  and  shall  take  the  oath  in  the  schedule  hereunto 
annexed  marked  ^C),  for  the  faithful  discharge  of  their  duty  ;  and  such  per- 
sons so  to  be  appointed  shall  examine  and  they  are  hereby  authorized  (so  long 
as  their  respective  deputations  or  appointments  shall  not  be  revoked,  or 
superseded  by  the  appointment  of  other  persons  in  their  places),  to  examine 
into  the  qualification  of  persons  to  act  as  pilots  for  such  respective  ports  and 
places  and  the  adjoining  coasts  specified  in  their  respective  deputations  or 
appointments  as  aforesaid ;  and  it  shall  be  lawful  for  the  said  corporation, 
upon  their  receiving  a  satisifactory  certificate  under  the  hands  of  any  three  of 
the  persons  so  to  be  appointed,  where  the  whole  number  at  any  port  or  place 
shall  consist  of  four  or  five,  and  of  any  two  where  the  whole  number  shall 
consist  of  three,  that  the  person  examined  as  aforesaid  is  duly  qualified  to  act 
for  such  port  or  f)orts  and  the  adjoining  coasts,  to  fi^'ve  a  licence  to  such  per- 
son to  act  as  a  pilot  within  the  particular  limits  (describing  the  same)  for 
which  he  shall  have  passed  such  examination. 

VI.  Provided  always,  and  be  it  further  enacted,  That  it  shall  be  lawful  for 
the  corporations  of  the  Trinity  Houses  of  the  ports  of  Hull  and  Newcasde  re- 
spectively to  appoint  sub-commissioners  of  pilotage  to  examine  pilots,  and  give 
licences  for  them  to  pilot  ships  and  vessels  into  or  out  of  any  ports,  harbours 
or  places  within  the  limits  of  their  respective  jurisdictions,  anything  in  this 
act  contained  to  the  contrary  notwithstanding :  Provided  always,  that  such 
sub-commissioners  as  have  been  already  appointed,  either  by  the  said  corpo- 
ration of  Trinity  House  of  Deptford  Strond,  or  by  the  said  corporations  of  the 
Trinitjr  Houses  of  the  ports  of  Hull  and  Newcastle  respectively,  under  the 
authority  of  any  act  or  acts  of  Parliament  heretofore  pas^  shall  con  tin  oe  to 
act  in  the  same  manner  as  if  they  were  appointed  under  this  act. 
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VII.  And  be  it  further  enacted,  That  when  and  as  soon  as  the  said  corpo-  Notice  ofap- 
ration  of  Trinity  House  of  Deptfond  Strond  shall  have  licensed  pilots  for  any  fo^ts^J^tSe  cl?-*" 
particular  port  or  ports,  and  the  respective  coasts  near  the  same  as  aforesaid,  poration  of  Tri- 
they  shall  cause  notice  of  such  licences  to  be  published  by  fixing  up  such  nity  House  of 
notice  in  writing  at  the  Trinity  House  and  at  the  Custom  House  in  London,  J^^Je^Sxed  up"at 
and  also  at  the  respective  custom  houses  of  ^e  ports  for  which,  and  for  the  theTrinityHouse, 
coasts  near  the  same,  such  licences  shall  be  granted,  and  shall  also  afterwards  ^^'^1^^"  J**^^^ 
cause  such  notice  to  be  published  in  the  London  Gazette,  and  in  one  or  more  ^non^siiuaract! 
of  the  newspapers  circulated  in  that  mu-t  of  the  country  where  the  ports  shall 
respectively  be  situated,  which  publication  in  the  London  Gazette  shall  be 

good  and  sufficient  evidence  of  such  notice  having  been  eiven  ;  and  from 
and  after  a  time  or  times  to  be  limited  in  the  said  notice,  which  shall  not  in 
any  case,  or  in  relation  to  any  ships  or  vessels  whatever,  be  less  than  six 
weeks  from  the  publication  thereof  as  aforesaid,  and  shall  be  proportionably 
more,  at  the  discretion  ^f  the  said  corporation,  in  relation  to  ships  and  vessels 
engaeed  in  foreign  voyages  at  the  time  of  such  publication,  all  ships  and 
T^seu  sailing,  navigating  or  passing  into  or  out  of  the  said  ret^pective  ports, 
or  upon  the  coast  thereof  (save  and  except  as  hereinafter  mentioned),  shall  be 
conducted  and  piloted  by  such  pilots  only  as  shall  be  so  licensed  as  aforesaid, 
and  by  no  other  pilots  or  persons  whomsoever. 

VIII.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the  said  cor-  Trinity  House 

poration  of  Trinity  House  of  Deptford  Strond,  and  they  are  hereby  autho-  ^*J]  for^n^uo^igc 

rized  and  required  to  establish,  vary  and  alter  from  time  to  time,  as  circum-  perfonnedby 

stances  shall  render  the  same  necessary,  rates  of  pilotage,  in  relation  to  all  PJ^of*  licensed  on 

^  ^  - J.  .  xi  ®  A      ^    ^  certificates. 

pilotage  performed  m  any  nver,  port  or  place,  or  upon  any  coast  whatever, 

by  any  pilot  or  pilots  already  licensed,  or  who  shall  be  licensed  by  the  said 
corporation,  upon  their  receiving  certificates  of  examination  from  sub-com- 
missioners of  pilotage  as  aforesaid,  which  rates  shall  be  regulated  by  and 
proportioned  as  well  to  the  size  and  draught  of  water  of  the  vessels,  as  to  the 
distance  piloted,  the  detention  and  responsibility  of  the  pilot,  and  such  other 
circumstances  as  the  said  corporation  may  think  fit  to  taKe  into  consideration 
in  fixing  and  establishing  such  rates;  of  which  establishment  or  alteration  of  Of  which  rates 
pttes  of  pOotage  notice  shall  be  given,  by  hangiiie  up  printed  tables  thereof,  h*un"u **  at  t^e 
correctea  fVom  time  to  time  as  variations  therein  shall  be  made,  at  the  several  cu8t*orn*House8 
custom  houses  at  the  ports  to  which  the  said  rates  shall  apply ;  and  no  greater  of  the  respective 
or  less  rates,  or  other  reward  or  emolument  for  such  pilotage,  shall  under  any  EJ^te^or  less 
pretence  whatever  be  demanded,  solicited,  received,  paid  or  offered,  on  pain  rates  shall  be  re- 
of  forfeiting  ten  pounds  for  every  such  offence,  as  well  by  the  person  de-  wived  or  paid. 
manding,  soliciting  or  receiving,  as  by  the  person  paying  or  offering  such 
ereater  or  less  rates,  reward  or  emolument ;  provided  tnat  ships  returning  by 
distress  of  weather,  contrary  winds  or  on  account  of  accident,  into  ports  in 
the  districts  of  the  Isle  of  Wight,  Plymouth  and  Falmouth,  shall  be  subject 
to  pay  one-half  of  the  common  pilotage  in  the  said  ports. 

IX.  Provided  always,  and  be  it  further  enacted.  That  if  the  major  part  in  Majority  of  pi- 
number  of  the  pilots  who  shall  be  licensed  by  the  said  corporation  of  Trinity  ^^Jj'p"  J"{|[,*^i'J, 
House  of  Deptford  Strond  for  any  particular  port  or  place,  in  consequence  of  tltrs^ed  wli^  the 
their  receiving  certificates  of  examinations  as  aforesaid,  shall  be  dissatisfied  rates,  may  appeal 
with  the  rates  so  established  or  altered  for  such  port  or  place,  or  in  case  any  *®  Privy  Council. 
owner  of  any  ship  or  vessel  interested  in  any  such  rates  shall  be  dissatisfied 
therewith,  it  shall  be  lawful  for  such  parties  respectively  to  appeal  to  his 

Majesty,  his  heirs  and  successofs,  in  his  or  their  most  honourable  Privy 
Council,  and  for  any  committee  of  such  Privy  Council,  callin?  to  their  assist- 
ance any  such  persons  as  they'  may  think  fit,  to  hear  and  deteimine  the 
matter  of  sach  appeal  or  appeals,  and  to  settle,  alter  and  regulate  such  rates 
as  to  them  shall  appear  to  be  expedient,  in  case  the  matter  of  such  appeal 
shall,  in  the  discretion  of  the  said  Privy  Council  or  committee  thereof,  appear 
to  requure  the  making  of  any  order  therein. 
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Licences  to  be 
granted  for  one 
year  and  renew- 
able. 


Corporation  of 
Trinity  House 
may  make  bye- 
laws  and  annex 
Penalties  for 
reach  of  tliem. 


X.  And  be  it  further  enacted,  That  all  and  every  the  licences  to  be  gnuted 
under  the  authority  of  this  act  by  the  said  corporation  of  Trinity  Hoaae  of 
Deptford  Strond  shall  be  granted  in  the  first  instance  up  to  and  until  the 
thirty-first  day  of  January  next  ensuing  the  date  thereof,  and  no  longer;  and 
that  the  same  licences,  and  also  all  and  every  the  licences  heretofore  granted 
by  the  said  corporation  of  Trinity  House  of  Deptford  Strond,  and  which  shall 
be  in  force  at  the  time  of  the  passing  this  act,  shall  and  may  be  renewed  and 
coniirmed  from  year  to  year,  up  to  and  until  the  thirty-first  day  of  Jaoiuurv 
in  everv  year,  and  no  longer,  at  the  discretion  of  the  said  corporation,  aoch 
renewal  and  confirmation  to  be  by  indorsement  on  such  licences  respec^vely, 
si^ed  by  the  secretary  to  the  said  corporation  for  the  time  being,  or  by  aadi 
other  person  or  persons  as  shall  or  may  be  thereunto  authorized  by  tbe  said 
corporation. 

XI.  And  be  it  further  enacted,  That  all  persons  licensed  to  act  as  pHots,  or 
in  pilot  vessels,  by  the  said  corporation  of  Trinity  House  of  Deptford  Strond, 
by  virtue  of  this  act,  shall  from  time  to  time  and  at  all  times  hereafter  be 
subject  to  the  regulations  and  government  of  the  said  corporation,  who  are 
hereby  authorized  and  empowered,  as  well  for  ensuring  the  good  conduct  and 
constant  attendance  of  such  pilots  upon  their  duty  as  for  enforcing  the  general 
purposes  of  this  act,  from  time  to  time  to  make  and  frame  all  such  bye-laws, 
rules,  orders,  regulations  and  ordinances  as  they  shall  think  fit,  therein 
specifying  and  directing  also  what  annual  or  other  sums  shall  be  paid  by  any 
such  pilots  to  the  sub-commissioners  of  pilotage,  for  the  examination  of  such 
pilots,  and  for  granting  and  renewing  or  confirming  their  licences  from  time 
to  time ;  and  it  shall  be  lawful  for  the  said  corporation  respectively  to  annex 
such  reasonable  penalties  and  forfeitures  for  the  breach  of  such  bye-lawi, 
rules,  orders,  regulations  and  ordinances,  when  made,  as  to  them  shall  seen 
expedient  in  that  behalf,  and  from  time  to  time  to  annul,  alter  and  amend  all 
or  any  of  the  existing  bye- laws,  rules,  orders,  regulations  and  ordinances, 
and  to  make  such  other  and  new  bye-laws,  rules,  orders,  regulations  and 
ordinances  as  they  shall  think  proper,  so  as  such  bye-laws,  roles,  ordets, 
regulations  and  ordinances  be  made  conformable  to  the  true  intent  and  mean- 
ing of  this  act,  and  shall  not  be  repugnant  to  the  laws  of  this  realm :  Pro- 
vided always,  that  no  bye- laws,  rules,  orders,  regulations  or  ordinances  here- 
after to  be  made  by  the  said  corporation  shall  have  force  or  effect  before  they 
shall  have  been  examined,  sanctioned  and  approved  by  the  Chief  Justice  of 
his  Majesty's  Court  of  King's  Bench,  or  by  the  Chief  Justice  of  hb  Majesty's 
Court  of  Common  Pleas,  the  sanction  and  approbation  of  either  of  which 
Chief  Justices  shall  be  verified  under  his  hand  and  seal ;  and  all  and  every 
tiuch  bye-laws,  rules,  orders,  regulations  and  ordinances,  when  so  made  aod 
confirmed  as  aforesaid,  shall  be  observed  and  kept  and  put  in  execution,  and 
have  the  same  force  and  effect  and  operation,  to  all  intents  and  purposes,  as 
if  the  same  were  respectively  enacted  by  this  act 

XII.  And  in  order  that  all  such  bye-laws,  rules,  orders,  regulations  and 
ordinances  may  be  previously  examined  by  the  parties  interested  therein,  be 
it  further  enacted,  That  copies  of  all  such  proposed  bye-laws,  rules,  orders, 
regulations  and  ordinances  shall  be  transmitted  to  his  Majesty's  privy  conneil, 
and  to  the  commissioners  of  customs  in  London,  three  calendar  months  before 
the  same  shall  be  submitted  to  such  chief  justice  as  aforesaid ;  and  the  com- 
missioners of  the  customs  are  hereby  required,  upon  the  receipt  of  such  copy, 
to  cause  the  same  to  be  printed  and  hung  up,  as  soon  as  the  same  can  be 
done,  in  the  several  custom  houses  of  the  principal  ports  in  Great  Britaii, 
there  to  be  open  to  the  inspection  of  all  persons  interested  therein  at  til 
seasonable  times ;  and  notice  shall  be  ^ven  in  the  Ckusette  of  such  propoMd 
bye-laws  being  so  hung  up  for  inspection  as  aforesaid. 

Bye-laws  con-  XIII.  And  be  it  further  enacted,  That  all  such  bye-laws,  rules,  orders, 

Sung  ufTin^the      regulations  and  ordinances  as  shall  be  so  made  and  confirmed  as  aforesaid 


Bye-laws  to  be 
sanctioned  by  the 
Chief  Justice  of 
the  King's  Bench 
or  Common 
Pleas. 


Proposed  bye- 
laws  to  be  pre- 
viously trans- 
mitted to  the 
Privy  Council, 
and  also  to  the 
commissioners 
of  customs,  and 

Srinted  copies  to 
e  hung  up  at  the 
Custom  Houses. 
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shflJl  be  printed,  and  shall  be  hung  up  in  some  public  or  conspicuous  place  in  Custom  Houses 
the  sereral  custom  houses  of  the  ports  of  England  within  the  limits  for  House.*  ^*°*'^ 
which  the  pilots  respectively  shall  be  licensed,  and  also  at  the  Trinity  House 
in  London. 

XIV.  And  be  it  further  enacted,  That  from  and  after  the  passing  of  this  The  Lord  Warden 
•ct  it  shall  and  may  he  lawful  for  the  Lord  Warden  of  the  Cinque  Ports  and  PoJSTto  ii^"i^ 
Constable  of  Dover  Castle,  or  his  lieutenant  for  the  time  being,  and  they  are  pilots  to  act 
bereby  required,  to  appoint  and  license  fit  and  competent  persons  duly  skilled  J^J?  certain 
as  pilots  for  the  purpose  of  conducting  all  ships  and  vessels,  sailing,  iiavi* 
gating  and  passing  from  or  by  Dungeness,  up  the  rivers  Thames  and  Med- 
way,  to  London  Bridge  and  Kochester  Bridge,  and  all  and  every  the  several 
channels,  creeks  and  docks  of  the  same,  and  from  the  south  buoy  of  the 
Brake  to  the  westward  as  far  as  the  west  end  of  the  Owers,  and  all  ships 
and  vessels  sailine,  navigating  and  passing  as  aforesaid  (save  and  except  as 
hereinafter  provided)  shall  be  conducted  and  piloted  within  the  limits  afore«> 
said  by  such  pilots  so  appointed  and  licensed,  and  by  no  other  pilots  or  persons 
whomsoever :  Provided  always,  that  it  shall  be  lawful,  after  the  passing  this  Existing  licence! 
act,  for  any  pilot  or  pilots  heretofore  licensed  by  the  said  Lord  Warden  and  ^rce"^^""'  ^ 
Constable  for  the  time  being,  or  his  lieutenant  for  the  time  being,  to  pilot  or 
conduct  any  ship  or  vessel  within  such  limits  as  such  pilot  or  pilots  mi^ht 
lawfully  have  conducted  and  piloted  the  same  immediately  before  the  passing 
of  this  act ;  and  the  licences  so  heretofore  granted  to  such  pilots  as  aforesaid 
shall  continue  in  force  notwithstanding  this  act,  so  that  such  pilots  do  in  all 
things  conform  themselves  to  the  provisions  of  this  act,  and  the  rules  and 
Fegulations  hereinafter  directed  to  remain  in  force  or  be  established  under  the 


XV.  And  be  it  further  enacted.  That  no  person  shall,  from  and  after  the  No  person  shall 
paseing  of  this  act,  take  charge  of^  any  ship  or  vessel  as  a  pilot  belonging  to  JJiVsh^^S*^^ 
the  society  or  fellowship  of  pilots  of'^  Dover,  Deal  and  the  Isle  of  Thanet,  cinque  Port  pilot 
commonly  called  the  Cinque  Port  pilots,  before  he  shall  be  examined  by  the  *i"  he  hw  been 
master  and  two  wardens  or  by  four  wardens  of  the  said  society  or  fellowship  SJmitieS.  *" 
for  the  time  being  touching  his  abilities,  and  shall  be  approved  and  admitted 
into  the  society  or  fellowship  of  the  Trinity  House  of  Dover,  Deal  and  the 
Isle  of  Thanet,  by  the  Lord  Warden  of  the  Cinque  Ports  and  Constable  of 
Dover  Castle  for  the  time  being,  or  his  lieutenant  for  the  time  being ;  and  if 
any  person  shall  presume  to  act  as  a  pilot  belonging  to  the  said  society  or 
fellowship  without  having  been  so  examined,  approved  and  admitted  as  afore- 
said, every  such  person  shall  for  the  first  offence  forfeit  ten  pounds,  for  the  Penalty. 
second  twenty  pounds^  and  for  every  other  offence  forty  pounds. 

XVL  And  be  it  further  enacted.  That  no  person  belonging  to  the  said  Nor  of  ships 
society  or  fellowship  of  pilots  of  Dover,  Deal  and  the  Isle  of  Thanet,  com-  ^\"^fjjffl 
monly  called  Cinque  Port  pilots,  shall  from  and  after  the  passing  of  this  act  inches,  until  he 
be  allowed  to  take  charge  as  a  pilot  of  any  ship  or  vessel  drawing  more  than  jhaii  have  been 
eleven  feet  six  inches  water,  until  he  shall  have  been  licensed  and  acted  as  a  5j^^*threSyeorIi* 
jnlot  for  three  years;  or  of  any  ship  or  vessel  drawing  more  than  fourteen  h  feet,  Ave  yean; 
feet  water,  until  he  shall  have  iJeen  licensed  and  acted  as  a  pilot  for  two  years  JJ^'  ^^  ••^®" 
more,  making  ^ye  years ;  or  of  any  ship  or  vessel  drawing  more  than  seven- 
teen feet  water,  until  he  shall  have  been  licensed  and  acted  as  a  pilot  two 
years  more,  making  seven  years  in  the  whole ;  and  at  the  expiration  of  such 
period  of  seven  years  such  pilot  shall  be  again  examined  as  to  his  fitness  and 
oompelency,  and  if  he  shall  be  approved  of,  and  licensed  on  such  examination, 
shall  be  aathoriased  and  allowed  and  entitled  to  take  charge  of  any  ships  or 
vessels  of  any  draught  of  water. 

XVII.  The  Master  and  Wardens  of  the  Trinity  House  qf  Dover,  Dedt 
and  Thanet  appointed  to  examine  pilots  are  to  take  the  oath  in  Schedule 
marked  {B.) 
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A  number  of 
Cinque  Port  pi- 
lots shall  con- 
stantly ply  at  sea 
to  take  charge  of 
ships  coming 
ftom  the  west- 
ward, and  upon 
signals  of  flee. s, 
all  pilots  shall 
prepare  to  go  off. 


Masters  of  ships 
from  the  west- 
ward not  having 
a  pilot  shall  dis- 
play a  signal  for 
one,  and  facilitate 
his  getting  on 
board. 


Penalty. 

Ships  anchoring 
within  certain 
limits,  not  having 
a  Cinque  Port 
pilot,  shall  dis- 
play a  signal,  and 
Cinque  Port  pi- 
lots may  within 
an  hour  repair  on 
board,  and  take 
charge. 


XVIIT.  And  be  it  further  enacted,  That  a  proper  and  sufficient  number  of 
pilots  of  the  Cinque  Ports,  not  less  than  eighteen  at  any  one  time,  and  in 
succession  from  time  to  time,  without  intermission  or  any  unnecessary  delay, 
shall  at  all  seasonable  times,  by  day  and  night,  constantly  ply  at  sea,  or  be 
afloat  between  the  South  Foreland  and  Dungeness,  to  take  charge  of  ships 
and  vessels  coming  from  the  westward  ;  and  such  pilots  shall  not  allow  any 
ship  or  vessel  havmg  a  signal  for  a  pilot  flying  to  pass  without  attempting  to 
board  her;  and  that  upon  proper  signals  being  made  at  and  from  signal 
houses  now  erected,  or  which  may  be  erected  on  commanding  situations  near 
to  Dover  for  that  purpose,  giving  notice  of  the  approach  of  any  fleet  of  ships 
or  vessels  coming  from  the  westward,  all  Cinque  Port  pilots  not  on  doty  at 
the  time  shall,  according  to  such  rules  and  regulations  as  to  number,  rotation 
or  otherwise  as  have  been  or  shall  be  made  in  that  behalf,  forthwith  prepare 
to  go  afloat  and  shall  go  off  in  sufficient  time  to  fall  in  with  such  ships  and 
vessels,  on  pain  of  forfeiting,  in  case  of  neglect  herein,  for  the  first  offence  the 
sum  of  twenty  pounds,  and  for  the  second  the  offender  shall  be  suspended 
from  acting  as  a  pilot  for  twelve  months,  and  for  the  third  offence  shall  forfeit 
his  licence  to  act  as  such  pilot,  and  shall  be  rendered  thereby  incapable  of 
acting  thereafter  as  a  pilot. 

XIX.  And  be  it  further  enacted,  That  the  master  or  other  person  Laving 
the  command  of  any  ship  or  vessel  coming  from  the  westward,  and  bound  to 
any  place  in  the  rivers  of  Thames  or  M^way,  not  having  a  duly  qualified 
Cinque  Port  pilot  on  board,  shall,  on  the  arrival  of  such  ship  or  vessel  off 
Dungeness,  and  until  she  shall  have  passed  the  south  buoy  of  the  Brake,  or 
a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy,  or  have  been  at 
anchor  for  one  hour,  as  hereinafter  mentioned,  display  and  keep  flyinff  the 
usual  signal  for  a  pilot  to  come  on  board ;  and  if  any  duly  qualified  Cinque 
Port  pilot  shall  be  within  hail  or  approaching  and  within  half  a  mile,  with 
the  proper  distinguishing  fla^  flying  in  his  vessel  or  boat,  the  master  or  other 
person  having  the  command  of  such  ship  or  vessel  shall,  by  heaving  to  in 
proper  time  or  shortening  sail,  or  by  all  practicable  means  consistently  with 
the  safety  of  the  ship  or  vessel,  facilitate  such  pilot  getting  on  board,  and 
shall  give  the  charge  of  piloting  his  ship  or  vessel  to  such  Cinque  Port  pilot ; 
and  every  person  commanding  any  sucn  ship  or  vessel  who  shall  not  display 
and  keep  flying  the  usual  signal  for  a  pilot  to  come  on  board,  from  the  time 
such  ship  or  vessel  shall  have  arrived  off  Dungeness,  and  until  she  shall  have 
passed  the  south  buoy  of  the  Brake,  in  a  line  to  be  drawn  from  Sandown 
Castle  to  the  said  buoy  (unless  in  the  meantime  a  duly  qualified  Cinqnc  Port 
pilot  shall  have  come  on  board),  or  who  shall  within  the  limits  aforesaid 
decline  to  take  on  board  the  first  duly  qualified  Cinque  Port  pilot  who  shall 
offer,  or  to  give  charge  of  his  ship  or  vessel  to  such  duly  qualified  Cinque 
Port  pilot,  or  who  shall  not  heave  to,  shorten  sail  or  otherwise  consistently 
with  the  safety  of  the  ship  or  vessel  facilitate  such  pilots  coming  on  board  as 
aforesaid,  shall  forfeit  and  pay  double  the  amount  of  the  sum  which  would 
have  been  demanded  for  the  pilotage  of  such  ship  or  vessel :  Provided  alwa^'s, 
that  if  any  ship  or  vessel  coming  from  the  westward,  and  bound  to  any  place 
in  the  rivers  Thames  or  Medway,  shall  anchor  anywhere  in  the  Downs 
between  the  South  Foreland  and  a  line  drawn  from  Sandown  Castle  to  the 
south  buoy  of  the  Brake,  having  any  licensed  pilot  other  than  a  duly  qualified 
Cinque  Port  pilot  on  board,  it  shall  not  be  necessary  for  the  master  of  such 
ship  or  vessel  to  display  or  keep  flying  the  usual  signal  for  a  pilot  to  come  on 
board  thereof  any  longer  than  for  and  during  one  liour  next  after  such  ship 
or  vessel  shall  so  have  anchored  as  aforesaid ;  and  it  shall  be  lawful  for  any 
duly  qualified  Cinque  Port  pilot,  at  any  time  before  such  ship  or  vessel  shall 
have  been  at  anchor  one  hour  with  such  signal  flying  as  aforesaid,  to  repair 
on  board  the  same,  and  to  take  charge  ot  her  up  the  said  rivers,  but  not 
otherwise. 

XX.  Tlie  Court  of  Loadmanage  is  to  settle  the  compensation  to  he  paid  to 
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iAe  vpper  hook  pilots  by  the  lower  book  pilots  for  being  allowed  to  take  charge 
of  slaps  of  greater  draught, 

XXI.  And  be  it  further  enacted,  That  all  persons  licensed  or  to  be  L'censed  Cinque  Port  pi- 
to  act  as  Cinque  Port  pilots  shall  from  time  to  time  and  at  all  times  herea^r  {°*fL *°  ^.  »«»bj«jt 
be  subject  to  the  regulations  and  government  of  the  Lord  Warden  of  the  reguiaUon? o?the 
Cinque  Ports  and  Constable  of  Dover  Castle  for  the  time  being,  and  it  shall  ^'d  Warden,  &o. 
be  lawful  for  the  master  and  wardens  of  the  said  society  or  fellowship  of 
pUots  of  Dover,  Deal  and  the  Isle  of  Thanet,  and  the  Lord  Warden  of  the 
Cinque  Ports  and  Constable  of  Dover  Castle  for  the  time  being,  his  lieutenant 
for  tne  time  being,  and  the  deputy-lieutenant  for  the  time  bein^,  or  either  of 
them,  with  the  assent  of  the  commissioners  of  loadmanage,  or  the  major  part 
of  them  present  at  an  assembly,  commonly  called  a  Court  of  Loadmanage,  to 
be  held  by  the  said  Lord  Warden  or  his  deputy  as  and  when  they  shall  see 
fit  or  occasion  shall  require,  to  annul,  alter  or  amend  the  rules  and  regu- 
lations of  the  said  Lord  Warden  or  Court  of  Loadmanage  which  shall  be  in 
force  at  the  time  of  the  passing  of  this  act,  and  which  are  hereby  directed  to 
remain  in  force  notwithstanding  the  same,  and  to  make  from  time  to  time 
soch  other  sufficient  rules  and  orders  for  enforcing  the  due  observance  of  the 
provisions  of  this  act  by  all  Cinque  Port  pilots,  and  for  providing  for  the 
good  government,  constant  attendance  and  regulation  of  all  such  pilots  in 
^ing  off  to  and  taking  chargre  of  and  conducting  and  navigating  his  Ma- 
jesty's ships  and  vessels,  and  the  ships  and  vessels  in  his  Majesty's  employ, 
and  also  all  ships  and  vessels  whatever  and  wheresoever,  within  the  proper 
and  usual  limits  of  such  pilots,  or  wherein  they  shall  for  the  time  being  act 
or  be,  and  for  effectually  securing  the  performance  of  al?  the  duties  and  ser- 
vices of  such  pilots  at  all  times ;  and  all  alterations  and  amendments  in  such 
rules  and  regulations  so  in  force  as  aforesaid,  and  all  other  rules  and  regu- 
lations, or  alterations  or  amendments  thereof,  hereafter  to  be  made,  shall, 
before  the  same  are  allowed  to  take  effect  or  become  binding  on  any  person 
or  persons  whatever,  be  printed  and  transmitted  to  the  Custom  House  in 
London,  and  there  hung  up  in  some  conspicuous  place  in  the  long  room  of 
the  said  Custom  House ;  and  notices  shall  be  published  in  the  Gazette^  and 
put  up  at  the  Custom  Houses  within  the  Cinque  Ports,  of  such  rules  and  re- 
eolations,  or  any  alterations  thereof  for  inspection,  for  one  calendar  month, 
m  order  that  any  persons  interested  therein,  whether  as  owners  or  masters  of 
ships  or  pilots,  or  otherwise,  may  transmit  to  the  Lord  Warden  of  the  Cinque 
Ports,  or  his  lieutenant,  any  objections  which  they  may  have  thereto,  for  the 
purpose  of  the  same  being  altered  or  confirmed ;  and  if  no  objection  to  the 
roles  and  regulations  so  made  or  altered  shall  be  proposed,  by  or  on  the  be- 
half of  any  person  or  persons,  within  the  space  of  thirty  days  after  the  notice 
shall  have  l^n  given  and  made  public  in  the  manner  Dereinbefore  provided, 
they  shall  have  the  same  force  and  effect  to  all  intents  and  purposes  as  all 
other  rules  and  regulations  for  the  government  of  pilots  within  the  jurisdic- 
tion of  the  Cinque  Ports  have ;  but  if  an  objection  shall  be  made  to  the  Lord 
Warden  or  his  lieutenant,  by  or  on  behalf  of  any  person  or  persons,  to  any 
role  or  regulation,  or  to  any  alteration  in  any  rule  or  regulation,  of  which 
notice  shall  be  given  as  aforesaid,  within  thirty  days  after  the  publication 
thereof,  then  and  in  such  case  the  operation  thereof  shall  be  suspended  until 
reference  shall  be  had  to  his  Majesty's  most  honourable  Privy  Council,  who 
are  hereby  authorized  and  empowered  to  hear  as  well  any  person  who  shall 
be  deputed  by  the  Court  of  Loadmanage  as  by  the  person  or  persons  object- 
ing, and  finally  to  decide  as  to  the  confirming,  altering  or  rejecting  such  rules 
or  regulations,  which  decision  of  the  Privy  Council  shall  be  final  and  binding 
on  aU  parties ;  and  copies  of  such  rules  or  regulations  shall  be  delivered  to 
every  member  of  the  said  society  of  fellowship,  and  also  to  every  new  member 
of  tne  said  society  on  his  election,  and  a  copy  or  extract  thereof  shall  be 
at  all  times  in  the  possession  of  every  pilot  belonging  to  the  Cinque  Ports, 
as  well  those  dready  admitted  and  licensed  as  all  others  hereafter  to  be 
licensed  as  such  pilots  ]  and  it  shall  be  lawful  in  such  rules  and  regulations 
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to  establish  rates  of  payment  out  of  sncli  surplos  earnings  of  the  lower  book 
pilots  as  may  arise  from  their  being  allowed  to  take  the  higher  elasses  <3i 
sliips,  in  the  absence  of  pilots  of  the  upper  book,  under  the  provisions  of  this 
act,  for  the  better  support  and  maintenance  of  the  upper  book  pilots,  and  also 
penalties  and  forfeitures  for  the  enforcing  such  rules  and  regulations,  and 
better  ordering  of  the  said  pilots,  and  for  suspending  or  depriving  any  of  the 
said  pilots  of  their  licences  for  breaking  sucn  rules  or  orders,  or  omitting  to 
do  anything  required  by  the  same  to  be  done,  or  for  acting  in  anywise  con- 
ti-ary  to  such  rules  or  orders. 


XXII.  Provided  always,  and  be  it  further  enacted,  That  if  any  such  mles 
altei 


IfsQchmles 

thre"the*PrS^       *"^  regulations  80  hereafter  to  be  made  in  relation  to  Cinque  Port  pilots  i 
Council  shall         aforesaid  shall  appear  to  be  in  any  material  point  erroneous,  insufficient  or 
*"uJi?'  correct  or  defective,  it  shall  be  lawful  for  the  owner  of  any  ship,  or  other  person  in- 
eniarge    e  Mme.  ^^.^^^^^j  jjj  ^^^  matter  of  such  rules  or  regulations,  to  apply  to  his  Majesty's 
most  honoumble  Privy  Council,  who  shall  thereupon  amend,  correct  or  en- 
large tlie  same,  or  cause  such  other  proper  and  sufficient  rules  and  r^alations 
to  be  drawn  up  for  the  purposes  aforesaid  ;  which  rules  and  regulations  so 
made,  or  so  amended,  corrected  and  enlarged,  shall  be  distributed,  published 
and  made  use  of  in  such  manner  as  his  Majesty's  said  Privy  Council  shall  in 
that  behalf  appoint  and  direct,  and  the  same  shall  take  efiect  from  snch  time 
as  in  the  said  rules  or  regulations  shall  be  expressed  in  regard  to  the  com- 
mencement thereof. 


As  Xo  the  number 
of  Cinque  Port 
pilots,  and  how 
and  when  to  be 
increased. 


The  Increased 
number  of  pilots 
shall  be  kept  up : 


but  in  peace  no 
more  than  each 
alternate  vacancy 
shall  be  filled  up, 
without  permis- 
sion of  Privy 
Council,  unless 
number  below 
one  hundred  and 
twenty. 


XXIII.  And  whereas,  under  the  provisions  of  an  act  passed  in  the  forty- 
eighth  year  of  the  reign  of  his  said  late  Majesty  King  George  the  Third, 
intituled  An  Act  for  th£  better  Regulation  of  jPilots,  and  of  the  PUoiage  cf 
Ships  and  Vessels  navigating  the  British  Seas,  the  number  of  pilots  of  t^ 
Cinque  Ports  was  increased  to  one  hundred  and  forty,  and  it  hath  been  found 
that  the  said  last-mentioned  number  is  at  present,  in  the  time  of  peace,  more 
than  sufficient  for  the  trade  and  navi^tion  of  this  kingdom :  be  it  therefore 
enacted,  that  until  the  number  of  such  pilots  shall  by  death  or  otherwise  be 
reduced  below  one  hundred  and  twenty,  or  shall  be  added  to,  as  hereinafter 
mentioned,  it  shall  not  be  lawful  for  the  said  Lord  Warden  and  Constable  of 
Dover  Castle  or  his  lieutenant  for  the  time  being,  without  special  permission 
in  that  behalf  given  by  his  Majesty's  most  honourable  Privy  Council,  upon 
the  recommendation  of  the  said  corporation  of  Trinity  House  of  Deptford 
Stroud,  to  fill  up  any  more  than  each  alternate  vacancy  which  shall  arise  in 
the  number  of  such  pilots :  Provided  always,  that  twenty  Cinque  Port  pilots 
more,  or  any  less  number  of  such  pilots,  shall  and  may  be  added  to  the  then 
existing  number  whenever  such  addition  shall  be  directed  to  be  made  by  an 
order  of  such  Privy  Council,  upon  application  thereto  for  that  purpose  by  the 
said  corporation  of  Trinity  House,  and  in  like  manner  from  time  to  time,  so 
as  the  number  of  Cinque  Port  pilots  shall  not  at  anj  one  time  exceed  one 
hundred  and  eighty,  of  which  said  reduction  or  additions  respectively  notice 
shall  be  given  by  or  under  the  authority  of  the  Lord  Warden  of  the  Cinque 
Ports  in  the  London  Gazette,  and  in  one  or  more  newspaper  or  newspapers 
circulating  in  the  counties  of  Middlesex  and  Kent. 

XXIV.  And  be  it  further  enacted.  That  whenever  snch  additions  to  the 
number  of  the  said  pilots  shall  respectively  take  place,  as  hereinbefore  pro- 
vided, the  numbers  so  increased  shall  from  thenceforth  be  kept  up  from  tiine 
to  time,  by  the  appointment  of  pilots  in  succession,  as  often  as  any  vacancy  or 
vacancies  shall  happen  by  death,  incapacity  or  dismission  :  Provided  always, 
that  in  time  of  peace  no  more  than  each  alternate  vacancy  in  the  number  of 
Cinque  Port  pilots  shall  be  filled  up,  without  a  special  permission  in  that 
behalf  given  by  his  Majesty's  Privy  Council,  upon  the  recommendation  of 
the  said  corporation  of  I'rinity  House,  unless  the  number  of  such  pilots  shall, 
at  the  time  of  such  filling  up.  be  reduced  below  one  hundred  and  twenty,  in 
which  case  such  vacancy  shall  and  may  be  filled  up  from  time  to  time  without 
such  permission  as  aforesaid. 
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XXV.  And  be  it  further  enacted,  That  from  and  after  the  passing  of  this  Rates  in  Tables 
aet  the  respective  rates  or  pirices  hereinafter  enumerated  in  the  Tables  marked  8chedute\  a!)**' 
(A.)  and  (B.)  respectively  in  the  Schedule  marked  (A.)  to  this  act  annexed,  may  be  demanded 
shall  and  may  be  lawfully  demanded  and  received  by  any  pilot  licensed  or  to  ^y  P"®^*'  *"^  °<> 
be  licensed  by  the  said  corporation  of  Trinity  House  of  Deptford  Strond,  or  »"^««' «'!"•• 
by  the  Lord  Warden  of  the  Cinque  Ports  and  Constable  of  Dover  Castle  for 

the  time  being,  or  his  lieutenant  for  the  time  being  respectively,  for  the  pilot- 
insT  or  condocting  of  anv  ship  or  vessel  from  place  to  place,  as  expressed  in 
the  said  Tables  respectively;  that  is  to  say,  the  respective  rates  or  prices 
ennraerated  in  the  said  Table  marked  (A,)  shall  and  may  be  demanded  and 
received  by  any  pilot  licensed  or  to  be  licensed  by  the  said  corporation ;  and 
the  respective  rates  or  prices  enumerated  in  the  said  Table  marked  (B.)  sliaU 
and  may  be  demanded  and  received  by  any  pilot  licensed  or  to  be  licensed  by 
^e  said  Lord  Warden  of  the  Cinque  Ports  and  Constable  of  Dover  Castle  for 
the  time  being,  or  his  lieutenant  for  the  time  being  ;  and  no  greater  or  less 
rates  or  prices  or  other  reward  or  emolument  shall  under  any  pretence  what- 
ever be  demanded,  solicited,  received,  paid  or  offered  than  such  rates  or  prices, 
on  pain  of  forfeiting  ten  pounds  for  every  such  offence,  as  well  by  the  person  Penalty, 
demanding,  soliciting  or  receiving,  as  also  by  the  person  paying  or  omnagy 
SQch  greater  or  less  rate  or  price,  reward  or  emolument. 

XXVI.  Provides  tJutt  rates  may  be  varied  by  the  corporation  of  Trimty 
House  afid  Lord  Warden  of  the  Cinque  Ports  respectively y  with  the  consent 
efthe  Privy  CouneU. 

XXVII.  Provides  that  persons  applying /or  licences  shaR  execute  a  bond 
for  securing  obedience  to  bye-laws, 

XXVIII.  Bye-laws,  j-c.  under  former  act  to  remain  vaiidj  unless  altered 
by  this  act. 

XXIX.  lAeences  may  be  revoked,  annulled  or  suspended. 

XXX.  Pilots  so  suspended,  Sfc,  and  persons  complaining  against  them, 
may  appeal  to  the  Privy  Council. 

XXXI.  Empowers  the  Trinity  House  and  other  societies  to  Ucense  vessels 
for  the  purpose  of  having  pilots  constantly  in  attendance  in  them  at  sea. 

XXXI L  Directs  how  pilot  boats  are  to  be  distbagmshed,  and  renders 
Bable  to  a  penalty  persons  concealing  marks. — Pilgts  carried  off  in  any 
other  boat  are  to  display  a  flag. 

XXXIIL  Imposes  a  penalty  for  carrying  distingtdshing  flag  without 
having  a  pilot  on  board. 

XXXIV.  Directs  that  a  boat  running  before  a  vessel,  not  having  a  pilot, 
and  which  cannot  be  boarded  shall  be  entitled  to  pilotage. 

XXXV.  Hemiires  that  the  names,  ifc.  ^pilots  appointed  shall  be  trans* 
mitted  to  the  Trinity  House,  and  a  list  of  all  pilots  annually  to  the  Trinity 
House  and  Custom  House. 

XXXVI.  Directs  that  the  commissioners  of  customs  shall  transmit  to 
their  principal  officers  at  ports  in  England  the  names,  Sfc.  of  pilots  residing 
withm  the  Umits  of  each  port. 

XXXVII.  Directs  that  Hsts  of  vessels  employed  for  pilotage^  with  the 
number  of  hands,  shall  be  anmiaUy  transmitted  to  the  receiver  of  six-penny 
duty  in  the  port  of  London. 
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Ko  pilot  shall  be 
taken  to  sea  be- 
yond his  limits, 
without  bis  con- 
sent, except  in 
case  of  necessity, 
and  then  he  shall 
receive  ten  shil- 
lings and  six- 
pence per  diem 
above  his  pilot- 
age. 


XXXVIII.  And  be  it  further  enacted,  That  no  pilot  shall  be  taken  to  fern 
beyond  the  limits  of  his  district  by  the  commanding  officer  of  any  of  his 
Majesty's  ships,  or  by  the  master  or  other  person  having  the  command  of  any 
other  ship  or  vessel  whatever,  without  snch  pilot's  free  consent,  except  under 
circumstances  of  absolute  and  unavoidable  necessity ;  and  then  and  in  snch 
case  every  pilot  so  taken  to  sea  shall  over  and  above  his  pilotage  have  and 
receive  ten  shillings  and  sixpence  per  dienij  to  be  computed  Irom  and  inclusive 
of  the  day  next  after  the  day  on  which  the  ship  or  vessel  shall  pass  the  limit 
to  which  such  pilot  was  engaged  to  pilot  her  up  to,  and  until  he  shall  be 
returned  to  the  port  or  place  where  he  was  taken  on  board,  or  until  he  shall 
have  been  discharged  from  the  ship  for  a  sufficient  time  to  have  enablcxl  him 
to  return  there. 


Pilots  quitting 
ships  in  the 
Thames  or  Med- 
vray,  without 
consent,  before 
arrival  at  the 

elace  to  which 
ound,  to  forfeit 
pay,  and  be  liable 
to  penalty. 


pnot  to  write  his 
name  in  log  book, 
and  same  to  be 
inserted  in  report 
of  ships  entering 
the  port  of  Lon- 
don, and  reported 
daily  to  the  Tri- 
nity House,  and 
niontlily  to  the 
Lord  \^arden  of 
the  Cinque  Porta. 


Monthly  reports 
to  be  made  of 
Tessels  clearing 
outwards. 


Penalty. 


XXXIX.  Provides  that  pilots  shall  qualify  themsefves,  and  conduct  shqm 
into  and  out  ofRamsgate  and  other  harbours, 

XL.  Provides  rates  for  such  pilotage. 

XLI.  Provides  that  ships  hound  to  the  Thames,  repairing  to  plaea  far 
performance  of  quarantine,  should  pay  fuU  cJuxrges  of  pilotage,  ^c. 

XLI  I.  And  be  it  further  ena(3ted,  That  if  any  pilot  taking  charge  of  any 
ship  or  vessel  into  the  rivers  Thames  or  Medway  shall  quit  such  ship  or 
vessel  at  Gravesend  or  Standgate  Creek,  or  in  any  other  part  of  the  Thames 
or  Med  way  respectively,  before  such  ship  or  vessel  shall  have  arrived  at  the 
place  to  which  she  is  bound  in  the  said  rivers  respectively,  without  the  con- 
sent of  the  captain  or  other  person  having  the  command  thereof,  unless  some 
other  duly  qualified  pilot  shall  with  such  consent  come  on  board,  and  shall 
take  the  charge  and  conduct  of  such  ship  or  vessel  for  the  residue  of  the 
pilotage  to  be  performed,  every  such  pilot  so  quitting  such  ship  or  vessel  shall 
forfeit  for  every  such  oflence  all  pay  or  reward  to  which  he  might  be  entitled 
for  having  conducted  or  piloted  such  ship  or  vessel  to  Gravesend,  Standgate 
Creek  or  such  part  of  the  Thames  or  Medway  respectively  as  aforesaid,  and 
shall  also  be  subject  to  such  other  penalty  or  punishment  as  by  virtue  of  any 
of  the  provisions  of  this  act,  or  of  the  bye-laws,  rules,  orders,  regulations 
and  ordinances  hereby  directed  to  remain  in  force,  or  which  mav  be  made  or 
established  in  pursuance  hereof,  any  pilots  shall  be  liable  to  u>r  qoitting  a 
ship  or  vessel  before  she  shall  arrive  at  her  place  of  destination. 

XLI  1 1.  And  be  it  further  enacted.  That  every  pilot  shall  write  his  christian 
and  surname  in  the  log  book  of  every  master  or  other  person  having  the 
command  for  the  time  being  of  any  ship  or  vessel  entering  the  port  of  London, 
and  required  to  be  piloted  according  to  the  directions  of  this  act ;  and  every 
pilot  or  other  person  inserting  a  fuLe  name  shall  forfeit  the  sum  of  twenty 
pounds ;  and  the  master  or  other  person  having  the  command  of  such  ship  or 
vessel  shall,  in  making  the  entry  or  report  of  such  ship  or  vessel  inwairds, 
insert  or  cause  to  be  inserted  in  such  entry  or  report  the  name  or  names  of 
the  pilot  or  pilots  employed  or  engaged  to  pilot  such  vessel  into  the  said  port, 
which  insertion  shall  be  made  in  the  said  entry  or  report  (without  fee  or 
reward)  by  the  proper  officer  of  the  customs,  who  shall  report  the  sarae  to 
the  corporation  of  the  Trinity  House  daily,  and  to  the  Lord  Warden  t)f  the 
Cinque  Ports  monthly ;  and  such  officer  is  hereby  authorized  and  required  to 
reject  such  entry  or  report,  unless  and  until  the  name  or  names  of  the  pilot 
or  pilots  so  employed  or  engaged  as  aforesaid  shall  be  inserted  or  notified  to 
sucn  officer  for  insertion  in  such  entry  or  report  as  aforesaid ;  and  also  that 
the  principal  searcher  or  clearing  officer  of  the  customs  at  Gravesend  shall 
demnnd  and  take  the  name  or  names  of  the  pilot  or  pilots  of  all  ships  or 
vessels  clearing  outwards  from  the  port  of  London,  and  shall  transmit  monthly 
lists  of  such  names  to  the  said  corporation  of  Trinity  House,  on  pain  of  for- 
feiting a  sum  not  exceeding  ten  pounds  nor  less  thsiu  five  pounds,  to  be  paid 


Digitized  by 


Google 


6  Geo.  4,  c.  125.  xi 

by  each  and  every  of  the  persons  aforesaid  who  shall  neglect  to  comply  with 
any  of  the  foregoing  regulations. 

XLIV.  And  be  it  further  enacted,  That  all  sums  of  money  which  shall  How  pilotage  of 
become  due  to  any  licensed  pilot  for  the  pilotage  of  any  ship  or  vessel,  except  tho?c  n"having 
ships  and  veesels  not  having  British  registers,  trading  to  and  from  the  port  of  British  regUters, 
London,  shall  and  may  bS  recovered  from  the  owners  or  masters  of  such  5JJ***°t5****{!f  r 
ship  or  vessel,  or  from  the  consignees  or  agents  thereof,  who  shall  have  paid  London? Sty  bo 
or  made  themselves  liable  to  pay  any  other  charge  for  the  said  ship  or  vessel  recovered. 
in  the  port  of  her  arrival  or  delivery  as  to  pilotage  inwards,  and  in  the  port 
from  whence  she  shall  clear  out  or  sail  as  to  pilotage  outwards ;  which  sums 
of  money  shall  and  may  be  levied  in  such  and  m  the  like  manner,  according  to 
the  amount  of  any  such  sums  of  money  as  aforesaid  respectively,  as  any 
penalty  or  penalties  of  the  like  amount  may  be  recovered  and  levied  under 
and  by  virtue  of  this  act,  demand  thereof  being  made  in  writing  at  least 
fourteen  days  before  such  levy. 

XLV.  And  be  it  further  enacted,  That  the  consignees  or  agents  of  any  ship  Consigneet  or 
or  vessel  from  whom  any  sum  of  money  due  to  any  licensed  pilot  for  pilotage  JKTpu^tJie*' 
shall  have  been  recovered  or  shall  be  recoverable,  or  by  whom  any  such  sum  which  they  have 
of  money  shall  have  been  paid,  are  hereby  authorized  and  empowered  to  p»*<*  o'  »"  *i**>i« 
retain  in  their  hands  respectively,  out  of  any  monies  which  they  may  have  re-  *°* 
eeived  or  shaU  thereafter  receive,  for  or  on  account  of  such  ship  or  vessel,  or 
the  owner  or  owners  thereof,  so  much  as  shall  be  sufficient  to  pay  and  dis- 
charge such  pilotage,  and  any  expenses  attending  the  same. 

XLVI.  Provides  in  what  manner  pilotage  of  ships  not  having  British  re- 
gisters trading  to  and  from  the  port  of  London  shall  be  paid, 

XLVII.  Certificate  ofpavment  ofpihtage  to  be  given, — Receivers  to  pay 
over  to  the  pilot  what  snaU  be  due  to  him;  and  the  residue  with  the  pound' 
age  to  be  carried  to  the  pilots*  fwid. 

XL  VIII.  Corporation  ofTrinity  House  may^  out  qfpiHotage  received^  rc- 
ward  unlicensed  pe?'sons  who  have  piloted  in  the  absence  of  a  ucensed  pilot, 

XLIX.  Provides  how  the  amount  qf  pilotage  outward  of  foreign  vessels 
shall  be  ascertained, 

L.  How  controversies  respecting  the  draught  qf  water  of  vessels  on  tlie 
Thames  shall  be  settled, 

LI.  And  whereas  it  may  be  expedient  from  time  to  time  to  relieve  such  Corporation  of 
ships  and  vessels  not  having  British  registers  as  may  come  to  the  port  of  makere^uiaUoni 
London  with  fish,  com  or  other  provisions,  in  manner  hereinafter  directed  :  wi^h^Hpect  to"' 
Be  it  therefore  enacted.  That  it  shall  be  lawful  for  the  said  corporation  of  pilotage  of  smaU 
Trinity  House  of  Deptford  Strond,  and  they  are  hereby  authorized  and  em-  "reign  ^egseU. 
powered,  from  time  to  time  at  their  discretion,  to  make  all  such  regulations 
in  relation  to  the  piloting  of  ships  not  havine  British  registers,  bringing  fish, 
com  or  other  provisions  into  the  port  of  London,  and  which  are  or  ought  to  be 
piloted  by  pilots  licensed  by  the  said  corporation  ofTrinity  House,  for  the  ease 
and  relief  of  such  ships  and  vessels  in  respect  of  the  rates  or  amount  of  pilotage 
hereby  made  payable  or  demandable  for  such  ships  and  vessels,  or  for  the 
exemption  of  such  ships  or  vessels  from  any  such  rates  or  amount,  or  from  any 
rules  or  regulations  as  to  the  pilotage  of  such  ships  or  vessels  under  the  pro- 
visions of  tois  act,  or  of  any  other  act  of  Parliament  relating  to  pilotat^e,  or 
under  any  law  or  usase  whatsoever,  as  the  said  corporation  of  Trinity  House 
of  Deptford  Strond  shall  from  time  to  time  deem  just,  proper  and  expedient 
in  relation  to  such  ships  and  vessels  respectively,  anything  herein  contained 
to  the  contrary  thereof  notwithstanding. 
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APPBNDIX. 


Owners  or  mas- 
ters of  ships  not 
to  be  answerable 
for  loss  from  want 
of  a  proper  pilot, 
unless  arising 
from  refusal  to 
take  one,  &c. 


LTI.  Directs  that  the  funds  arising  from  the  surplus  rates  ofpUotaae  am 
ships  not  having  British  registers  snail  be  applied  for  relief  of  inmgent 
pilots,  Sfc. 

LIU.  And  he  it  farther  enacted,  That  no  owner  or  master  of  any  ship  or 
vessel  shall  be  answerable  for  any  loss  or  damage  which  shall  happen  to  any 
person  or  persons  whatsoever  from  or  by  reason  or  means  of  no  licensed  pilot 
being  on  board  of  any  such  ship  or  vessel,  or  of  no  duly  qualified  pilot  being 
on  board  thereof,  unless  it  shall  be  proved  that  the  want  of  such  licensed  or  of 
such  duly  qualified  pilot  respectively  shall  have  arisen  from  asy  refosal  to 
take  such  licensed  or  qualified  pilot  on  board,  or  from  the  wilful  neglect  of 
the  master  of  such  ship  or  vessel  in  not  heaving  to,  or  using  all  practica] 
means  consistently  with  her  safety,  for  the  purpose  of  taking  on  board  thereof 
any  pilot  who  shall  be  ready  and  offer  to  take  charge  of  ^e  same. 

Owners  not  liable       LIV.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  aet 

for  more  than  the  contained  shall  extend  or  be  construed  to  extend  to  make  the  owner  of  any 

and  frefght!  *^**   ship  or  vessel  liable  in  any  such  case  for  any  loss  or  dama^  beyond  the  value 

of  such  ship  or  vessel  and  her  appurtenances,  and  the  freight  due  or  to  grow 

due  for  and  during  the  voyage  wherein  such  loss  or  damage  may  happen  or 

arise. 


This  act  not  to 
deprive  persons 
of  remedies  pre- 
viously existing. 


Owners  or  mas-         LV.  And  be  it  fiirther  enacted,  That  no  owner  or  master  of  any  ship  or 

w"f"°'i *** ^ '^^   vessel  shall  be  answerable  for  any  loss  or  damage  which  shall  happen  to  any 

ing  from  incornT-    person  or  persons  whomsoever  from  or  by  reason  or  means  of  any  neglect, 

potency  of  pilots,  default,  incompetency  or  incapacity  of  any  licensed  pilot  acting  in  the  charge 

of  any  such  ship  or  vessel,  under  or  in  pursuance  of  any  of  the  provisions  of 

this  act,  where  and  so  long  as  such  pilot  shall  be  duly  qualified  to  have  tibe 

charge  of  such  ship  or  vessel,  or  where  and  so  long  as  no  duly  qualified  pilot 

shall  have  ofiered  to  take  charge  thereof. 

LVI.  And  be  it  further  enacted.  That  nothing  in  this  act  contained  sbail 
extend  or  be  construed  to  extend  to  deprive  any  person  or  persons  of  any 
remedy  or  remedies  upon  any  contract  of  insurance,  or  of  any  other  remedy 
whatsoever,  which  he  or  they  might  have  had  if  this  act  had  not  been  passed, 
bv  reason  or  on  account  of  the  neglect,  default,  incompetency  or  incapacity 
ot  any  pilot  duly  acting  in  thechar^  of  any  ship  or  vessel,  under  or  in  par- 
suance  of  any  of  the  provisions  of  this  act,  or  by  reason  or  on  account  of  no 
pilot,  or  of  no  duly  qualified  pilot,  being  on  board  of  any  such  ship  or  vessel, 
unless  it  shall  be  proved  that  the  want  of  a  pilot,  or  of  a  duly  qualified  pilot, 
shall  have  arisen  from  any  refusal  to  take  a  pilot  or  a  duly  qualified  pilot  on 
boai-d,  or  from  the  wilful  neglect  of  the  master  of  such  ship  or  vessel  in  not 
heaving  to,  or  usin?  all  practicable  means  consistently  with  the  safety  of  such 
ship  or  vessel,  for  the  purpose  of  taking  on  board  any  pilot  who  shall  be  ready 
and  ofier  to  take  charge  of  such  ship  or  vessel. 

LVII.  Provided  always,  and  be  it  further  enacted.  That  no  pilot  licensed 
or  to  be  licensed  as  aforesaid  who  shall  have  executed  the  bond  hereinbefore 
directed  to  be  executed  by  him,  and  shall  be  piloting  or  conducting,  within 
the  limits  specified  in  his  licence,  any  ship  or  vessel  which  he  shall  be  duly 
qualified  to  pilot,  or  be  piloting  in  the  absence  of  a  duly  qualified  pilot,  shaU 
be  liable  to  any  action  for  damages  at  the  suit  of  the  party  grieved  in  any 
greater  sum  than  the  amount  which  shall  have  been  specified  by  way  of 
penalty  in  such  bond,  and  the  pilotaee  payable  to  him  in  respect  of  the  voy- 
age on  which  such  ship  or  vessel  shall  then  be,  for  any  loss  or  dama^  which 
shall  happen  from  or  by  reason  or  means  of  his  neglect  or  want  of  skill  whilst 
acting  in  his  capacity  of  a  pilot  on  board  such  ship  or  vessel. 

Penalty  on  mas-        LVIII.  And  be  it  further  enacted.  That  every  master  of  any  ship  or  vessel 
*«"^f  vessels  pi-   ^ho  shall  act  himself  as  a  pilot,  or  who  shall  employ  or  continue  employed 


Licensed  pilots 
who  have  exe- 
cuted bond  not 
liable  for  neglect 
or  want  of  skill 
beyond  its  pe- 
nalty and  the  pi- 
lotage. 
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•s  a  pflot  any  unliceiiBed  person,  or  any  licensed  person  acting  out  of  the  other  than  a  u- 
limits  for  which  he  is  qualified,  or  heyond  the  extent  of  his  qualification,  cen»«*  P^®^« 
after  any  party  licensed  and  qualified  to  act  as  such,  within  the  limits  in 
which  such  ship  or  vessel  shall  then  actually  be,  shall  have  offered  to  take 
charge  of  such  ship  or  vessel,  or  have  made  a  signal  for  that  purpose,  shall 
forfeit  for  every  such  ofiTence  double  the  amount  of  the  sum  which  would  have 
been  l^^y  deniandable  for  the  pilotage  of  such  ship  or  vessel,  and  shall 
likewise  forfeit  for  every  such  offence  an  additional  penalty  of  five  pounds  for 
every  "Rttj  tons  burden  of  such  ship  or  vessel,  if  the  corporation  of  Trinity 
House  of  Deptford  Strond,  as  to  cases  in  which  pilots  licensed  by  or  under 
the  raid  corporation  shall  be  concerned,  or  the  said  Lord  Warden  for  the  time 
being  or  his  lieutenant  for  the  time  being,  as  to  cases  in  which  the  Cinque 
Port  pilots  shdl  be  concerned,  shall  think  it  proper  that  the  pa-son  pro- 
secuting should  be  at  liberty  to  proceed  for  the  recovery  of  such  additional 
penahy,  and  certify  the  same  in  writing. 

LIX.  Provided  always,  and  be  it  further  enacted,  That,  for  and  notwith-  Mastew  of  cw- 
standing  anything  in  this  act  contained,  the  master  of  any  collier,  or  of  any  *^"t*^*J,e^'' 
ship  or  vessel  trading  to  Norway,  or  to  the  Cattegat  or  Baltic,  or  round  the  fong  as^ot^as- 
North  Cape,  or  into  the  White  Sea,  on  their  inward  or  outward  voyages,  or  sistedby  unU- 
of  any  constant  trader  inwards,  fi-ora  the  ports  between  Boulogne  inclusive  <'*"•*<*  personi. 
and  the  Baltic  (all  such  ships  and  vessels  having  British  registers,  and  coming 
up  either  by  the  North  Channel  but  not  otherwise),  or  of  any  Irish  trader 
asing  the  navigation  of  the  rivers  Thames  and  Med  way,  or  of  any  ship  or 
vessel  employed  in  the  regular  coasting  trade  of  the*Kingdom,  or  of  any  ship 
or  vessel  wholly  laden  with  stone  from  Guernsey,  Jersey,  Aldemey,  Sark  or 
Man,  and  being  the  production  thereof,  or  of  any  ship  or  vessel  not  exceeding 
the  burden  of  sixty  tons,  and  having  a  British  register,  except  as  hereinafter 
provided,  or  of  any  other  ship  or  vessel  whatever  whilst  the  same  is  within 
the  limits  of  the  port  or  place  to  which  she  belongs,  the  same  not  being  a  port 
or  place  in  relation  to  which  particular  provision  bath  heretofore  been  made 
by  any  act  or  acts  of  Parliament,  or  by  any  charter  or  charters  for  the  ap- 
pointment of  pilots,  shall  and  may  lawfully,"  and  without  being  subject  to  any 
of  the  penalties  by  this  act  imposed,  conduct  or  pilot  his  own  ship  or  vessel 
when  and  so  long  as  he  shall  conduct  or  pilot  the  same  without  the  aid  or 
assistance  of  any  nnlicensed  pilot  or  other  person  or  persons  than  the  ordinary 
crew  of  the  said  ship  or  vessel. 

LX.  Provided  also.  That  from  and  after  the  passing  of  this  act  it  shall  and  Hit  Mu^tstj  in 
may  be  lawful  for  his  Majesty,  by  and  with  the  advice  of  his  Privy  Council,  {hJJSw^X'ps  not 
or  by  any  order  or  orders  in  Council,  to  permit  and  authorize  ships  and  exceeding  sixty 
vessels  not  exceeding  the  burden  of  sixty  tons,  and  not  having  a  British  ton«  burden  to  be 
register,  to  be  piloted  and  conducted  without  having  a  duljr  licen^  pilot  on  Su"  piSfs,  m" 
IxMird,  upon  the  same  terms  and  conditions  as  are  by  this  act  imposed  on  BritUh  ships  of 
Britbh  ships  and  vessels  not  exceeding  the  like  burden.  ^^  ^^^  biuden. 

LXI.  Provided  also.  That  nothing  in  this  act  contained  shall  extend  or  be  Master*  not  lia- 
construed  to  extend  to  subject  the  master  or  owner  of  any  ship  or  vessel  to  J^®  Jm^"*in*' 
any  of  the  penalties  of  this  act  for  employing  any  person  or  persons  whom-  un'^iitMenscd  per- 
soever  as  a  pilot  or  pilots  in  and  for  the  assistance  of  such  ship  or  vessel  'ons  whilst  ship 
whilst  the  same  shall  be  in  distress,  or  in  consequence  thereof,  or  under  any  *°  d*«t'^eis. 
circumstances  which  shall  have  rendered  it  necessary  for  such  owner  or 
Bsaster  to  avail  himself  of  the  best  assistance  which  at  the  time  cotild  be 
procured,  anything  herein  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. 

LXIT.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  Master  or  mate, 
act  contained  shall  extend  or  be  construed  to  extend  to  subject  to  any  penalty  Saxt^wne^'and 
the  muster  or  mate  of  any  ship  or  vessel,  being  the  owner  or  part  owner  of  residing  at  Dover, 
Bach  ship  or  vessel,  and  residing  at  Dover,  Deal  or  the  Isle  of  Thanet,  for  *c» °»*y  p^®* 
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his  own  ship  in 
the  Thames  or 
Medway. 


Ships  brought 
into  any  port  by 
pilots  may  be  re- 
moved by  the 
master,  «c.,  for 
certain  purposes. 


Penalty  for  re- 
porting to  pilots 
a  false  account 
of  a  vessel's 
draught  of  water, 
or  altering  the 
marks  denoting 
such  draught. 


coDdacting  or  piloting  such  his  own  ship  or  vessel  from  any  of  the  placet 
aforesaid,  op  or  down  the  rivers  Thames  or  Medway,  or  into  or  out  of  any 
port  or  place  within  the  jurisdiction  of  the  Cinque  Ports. 

LXIII.  Provided  always,  and  be  it  further  enacted,  That  when  any  ship 
or  vessel  shall  have  been  brought  into  any  port  or  ports  in  England  by  any 
pilot  duly  licensed,  nothing  in  this  act  contained  shall  extend  or  be  construed 
to  extend  to  subject  to  any  penalty  the  master  or  mate,  or  other  person  be- 
longing to  such  ship  or  vessel,  and  having  the  command  thereof,  or  if  in 
ballast  any  person  or  persons  appointed  by  any  owner  or  master  or  aeent  of 
the  owner  thereof,  for  afterwards  removing  such  ship  or  vessel  in  such  port 
or  ports  for  the  purpose  of  entering  into  or  going  out  of  any  dock,  or  for 
changing  the  moorings  of  such  ship  or  vessel. 

LXIV.  And  be  it  further  enacted,  That  every  master  or  other  person 
having  the  command  for  the  time  being  of  any  ship  or  vessel,  who  shall  re- 
port, or  be  privy  or  consenting  to  any  other  person's  reporting,  to  any  pilot 
taking  the  charge  of  such  ship  or  vessel,  a  false  account  of  the  draught  of 
water  of  such  ship  or  vessel,  shall  forfeit  and  pay  for  every  such  offence,  in 
addition  to  the  payment  of  the  full  rate  of  pilotage  to  the  pilot  entitled 
thereto,  double  the  amount  of  such  pilotage;  and  any  master  or  other  person 
having  the  command  for  the  time  being  of  any  ship  or  vessel,  or  having  any 
interest,  share  or  property  therein,  who  shall  fraudulently  alter  any  marks  on 
the  stem  or  stem  post  thereof,  denoting  the  draught  of  water,  or  shall  be 
privy  and  consenting  thereto,  shall  for  any  such  offence  forfeit  and  pay  the 
sum  of  five  hundred  pounds. 

Description  of  LXV.  And  be  it  further  enacted.  That  a  particular  description  of  the  per- 

piiot  to  be  on  his   gon  of  every  pilot  shall  be  written  in  or  upon  or  endorsed  on  the  back  of  his 
Ucence,  &c.  licence  ;  and  every  captain  or  master  or  other  person  having  the  command  of 

a  ship  or  vessel  shall,  on  receiving  a  pilot  on  board,  inspect  his  licence  ;  and 
if  he  shall  have  reason  to  think  that  such  pilot  is  not  the  person  to  whom  the 
licence  was  granted,  such  captain  or  master  or  other  person  is  herebv  required 
forthwith  to  transmit  a  copy  of  such  licence  to  the  corporation  or  otSer  autho- 
rity by  whom  such  licence  shall  have  been  granted,  stating  the  date  thereof, 
together  with  such  account  and  description  of  the  person  producing  such 
licence  as  may  lead  to  the  discovery  of  the  offender. 

LX  VI.  And  be  it  further  enacted.  That  no  person  shall  take  charge  of  any 
ship  or  vessel,  or  in  any  manner  act  as  a  pilot,  or  receive  any  compensation 
for  acting  as  a  pilot,  until  his  licence  shall  have  been  registered  by  the  prin- 
cipal officers  of  the  custom  house  of  the  place  at  or  nearest  to  which  such 
pilot  shall  reside,  (which  officers  are  hereby  required  to  register  the  same 
without  fee  or  reward,)  nor  without  having  his  licence  at  the  time  of  hk  so 
acting  in  his  personal  custody,  and  producing  the  same  to  the  master  of  any 
ship  or  vessel,  or  other  person  who  shall  be  desirous  of  employing  him  as  a 
pilot,  or  to  whom  he  shall  offer  his  services,  on  pain  of  forfeiting  a  sum  not 
exceeding  thirty  pounds  nor  less  than  ten  pounds  for  the  first  ofience,  and  for 
the  second  or  any  subsequent  offence  a  sum  not  exceeding  fiiJty  pounds  nor 
less  than  thirty  pounds,  and  upon  further  pain,  as  to  any  person  licensed  as 
aforesaid,  of  forfeiting  bis  licence,  or  being  suspended  from  acting  as  a  pilot, 
by  and  at  the  discretion  of  the  corporation  or  other  authority  from  which 
such  pilot's  licence  was  derived,  either  for  the  first,  second  or  any  subsequent 
offence. 


No  pilot  shall  act 
until  his  licence 
has  been  regis- 
tered, nor  with- 
out producing  it. 


Penalty. 


Licences  to  be 
delivered  up 
when  required, 
and  on  death  of  a 
pilot  his  licence 
shall  be  relumed 
to  the  corporation 


LXVII.  And  be  it  further  enacted.  That  every  pilot  licensed  or  to  be 
licensed  as  aforesaid  shall,  at  all  times  when  thereunto  required,  produce  or 
deliver  and  yield  up  his  licence  to  the  corporation  or  other  authority  by  which 
the  same  was  granted;  and  that  on  the  death  of  any  such  pilot,  his  executors 
or  administrators,  or  one  of  them,  or  the  person  or  persons  to  whose  hands 


Digitized  by 


Google 


6  Geo.  4,  q.  125.  xv 

the  licence  of  such  deceased  pilot  shall  come,  shall,  without  wilful  delay,  or  authority  that 
tninsmit  such  licence  to  the  corpoi^tion  or  other  authority  by  which  the  same  granted  it. 
was  granted,  on  pain  of  such  pilot,  executor,  administrator  or  other  person 
forfeiting  for  any  neglect  therein  a  sum  not  exceeding  twenty  pounds  nor  less  Penalty. 
than  forty  shillings. 

XXVIII.  Enacts  that  pilots  keeping  public  houses^  Sec,  (unless  authorized) 
or  trending  against  the  revenue  laws,  Sfc,  shall  forfeit  their  licences  or  be 
nupended, 

LXIX.  And  be  it  further  enacted,  That  if  anv  person  suspended  or  ad-  Pilots  suspended 
judged  to  have  forfeited  his  licence  as  a  pilot,  shall,  during  the  time  of  such  SiJ^fJ^Sfed* 
suspension,  or  after  such  adjudication,  take  upon  himself  to  conduct  any  their  licences 
ship  or  vessel  as  a  pilot,  such  person  shall  be  liable  to  all  such  penalties,  to  Jf*^^*  ^o  penalty 
be  recovered  and  applied  in  like  manner  and  form,  as  are  provided  hj  this    ^^  ^^^e* 
act  aeainst  any  person  who  shall  pilot  or  conduct  any  ship  or  vessel  without 
ever  having  been  licensed  as  a  pilot 

LXX.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  licensed  Licensed  pilots 
pilot,  within  the  limits  of  his  licence  and  the  extent  of  his  qualification  "ni-jcen^edones 
therein  expressed,  to  supersede  in  the  charge  of  any  ship  or  vessel  any  per- 
son not  licensed  to  act  as  a  pilot,  or  not  licensed  so  to  act  within  such  limits, 
or  acting  beyond  the  extent  of  his  qualification  ;  and  every  person  assuming  Penalty  on  unli- 
or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel,  without  being  ^^^^g^^^^^ 
a  duly  licen^  pilot,  or  without  being  duly  licensed  to  act  as  a  pilot  within  after  a  proper 
the  limits  of  which  such  ship  or  vessel  shall  actually  be,  or  beyond  the  ex-  pjjot  shall  hare 
tent  of  his  qualification  as  expressed  in  his  licence,  after  any  pilot,  duly  J|,JJ|g  Jj  \^/ 
licensed  and  qualified  to  act  in  the  premises,  shall  have  offered  to  take  charge  ship. 

of  such  ship  or  vessel,  shall  forfeit  for  every  such  offence  a  sum  not  exceed-  ^. 

ing  fifty  pounds  nor  less  than  twenty  pounds.  '' 

LXXI.  Provided  always,  and  be  it  further  enacted.  That,  for  and  not-  When  unlicensed 
withstanding  anything  in  this  act  contained,  any  person  whatsoever  shall  £?"«  Jliofs.' "^'^ 
and  may  lawfully^  and  without  being  subject  to  any  penalty  by  this  act  im- 
posed, assume  or  continue  in  the  charge  or  conduct  of  any  ship  or  vessel  as 
a  pilot,  where  and  so  long  as  a  pilot  duly  licensed  and  qualified  shall  not 
have  ofiered  to  take  the  charge  of  such  ship  or  vessel,  or  made  a  signal  for 
that  purpose,  or  where  and  so  long  as  such  ship  or  vessel  shall  be  in  distress, 
or  under  circumstances  which  shaU  have  rendered  it  necessary  for  the  master 
of  such  ship  or  vessel  to  avail  himself  of  the  best  assistance  which  at  the  time 
could  be  procured. 

LXX  II.  And  be  it  further  enacted,  That  every  pilot  licensed  or  to  be  Penalty  on  pilots 
licensed  as  aforesaid,  who  shall,  when  not  actually  engaged  in  his  capacity  of  J^  go'off  to  or  *"^ 
pilot,  refuse  or  decline  or  wilfully  delay  to  go  off  to  or  on  board  of  or  to  take  take  charge  of 
charge  of  any  ship  or  vessel  wanting  a  pilot,  and  within  the  limits  specified  JjJaif qii^thc'* 
in  his  licence,  and  of  which  he  shall  be  qualified  to  take  charge,  upon  the  same. 
usual  signal  for  a  pilot  being  displayed  from  such  ship  or  vessel,  or  upon  being 
required  80  to  do  by  the  captain  or  by  any  commissioned  or  warrant  officer 
of  or  belonging  to  such  ship  or  vessel  (if  the  same  shall  be  in  his  Majesty's 
service),  or  by  the  master  or  other  person  having  the  command  of  such  ship 
or  vessel,  or  by  any  person  or  persons  interested  therein  as  principal  or  agent, 
'if  the  same  shall  not  be  in  his  Majesty's  service),  or  upon  being  required  so  to 
lo  in  either  of  the  cases  aforesaid  by  any  officer  of  the  corporation  or  society 
to  which  such  pilot  shall  belong,  or  by  any  principal  oflRcer  of  his  Majesty's 
Customs  (unless  in  any  of  the  cases  aforesaid  it  shall  be  unsafe  for  such  pilot 
to  obey  such  signal  or  comply  with  such  requisition,  or  he  shall  be  prevented 
fipom  so  doing  by  illness  or  other  sufficient  cause  to  be  shown  by  him  in  that 
behalf),  and  every  pilot  licensed  or  to  be  licensed  as  aforesaid  who  shall  on 
any  frivolous  pretext  quit  any  ship  or  vessel,  or  decline  the  piloting  thereof, 
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Penalty  on  pilota 
for  employing  or 
requiring  the  em- 
ployment of  any 
boat,  S:c.,  beyond 
what  is  necessary, 
thereby  to  In- 
crease expense. 


Penalty  for  lend- 
ing licence  and 
for  drunkenness, 
and  for  conduct- 
ing any  vessel 
into  danger,  or 
injuring  the  same, 
or  obtaining 
charge  thereof  by 
misrepresentap 
tion. 


Penalty  on  pilots 
for  not  obeying 
the  orders  of  dock 
masters. 


after  he  has  beeo  engaged  to  pilot  the  same,  or  after  going  alongside  thereof^ 
before  the  service  s&dl  have  been  performed  for  which  he  was  hired,  and 
without  leave  of  the  captain  of  sucn  ship  or  vessel  (if  in  his  Majefitjr's  ser- 
vice), or  of  the  master  or  other  person  having  the  command  of  such  ship  or 
vessel  (if  not  in  his  Majesty's  service),  shall  forfeit  for  every  such  offence 
any  sum  not  exceeding  one  hundred  pounds  nor  less  than  ten  pounds,  aod 
sball  be  liable  to  be  dismissed  from  bein^  a  pilot,  or  suspended  from  actine 
as  such,  at  the  discretion  of  the  corporation  or  other  authority  by  whom  sucE 
pilot  was  licensed. 

LXXIII.  And  be  it  further  enacted.  That  in  case  any  pflot,  licensed  or  to  be 
licensed  as  aforesaid,  sball  employ  or  make  use  of,  or  shall  compel  or  require 
any  person  having  the  command  or  charge  of  any  ship  or  vessel  to  employ 
or  nmke  use  of  any  boat,  anchor,  cable,  hawser  or  any  other  matter  or  tldn^ 
in  or  for  the  service  or  pretended  service  of  such  ship  or  vessel,  beyond  what 
shall  actually  and  bond  fide  be  necessary  and  proper  for  the  use  thereof,  with 
intent  thereby  to  enhance  or  increase  the  charge  or  expnse  of  pilotage  or 
pilot  assistance  of  such  ship  or  vessel,  whether  for  the  gain  and  emolument  of 
such  pilot,  or  for  the  gain  or  emolument  of  any  other  person  or  persons  whom- 
soever, then  and  in  every  such  case  the  person  so  ofiending  shall  forfeit  and 
pay  a  sum  not  exceeding  fifty  pounds  nor  less  than  ten  pounds,  and  shall 
also  be  liable  to  be  deprived  of  his  licence,  or  suspended  from  acdne  as  a 
pilot,  at  the  discretion  of  the  corporation  or  other  authority  by  whom  be  was 
licensed. 

LXXIV.  And  be  it  further  enacted,  That  in  case  any  pilot  licensed  or  to 
be  licensed  as  aforesaid,  shall  lend  his  licence  to  any  unlicensed  person  to 
assist  him  in  acting  or  claiming  to  act  as  a  licensed  pilot,  or  in  case  any  such 
licensed  pilot,  or  any  person  not  being  a  pilot,  but  acting  under  pretext  or 
colour  of  being  a  pilot,  shall  by  drunkenness  render  himself  incapable  of  con- 
ducting any  ship  or  vessel,  or  shall  wilfully  or  negligently  run  any  ship  or 
vessel  on  shore,  or  lose  or  m^ure  the  same,  or  the  tackle  or  furniture  thereof, 
or  shall  wilfully  and  knowingly  conduct,  lead,  decov  or  betray  any  ship  or 
vessel  into  danger  in  any  manner  not  already  provided  against  by  any  i^tatute 
or  statutes,  or  shall  unnecessarily  or  improperly  cut  any  cable  or  cables  of  or 
belonging  to  any  ship  or  vessel,  or  cause  or  procure  the  same  to  be  cut  un- 
necessarily and  improperly,  or  if  any  such  person  shall  by  wilful  misrepresen- 
tation of  any  circumstances  upon  which  the  safety  of  any  ship  or  vessel  shall 
appear  materially  to  depend  for  the  time  being  obtain  or  endeavour  to  obtain 
the  charge  and  conduct  of  any  such  ship  or  vessel,  then  and  in  every  such 
case  the  person  so  offending,  or  who  shall  aid  in,  procure,  abet  or  connive  at 
the  committing  of  any  such  offence  or  offences,  shall,  besides  being  liable  to 
damages  at  the  suit  of  the  party  grieved,  forfeit  and  pay  a  sum  not  exceeding 
one  hundred  pounds  nor  less  than  twenty  pounds,  and  if  the  person  so  offendinc^ 
shall  be  a  pilot  he  shall  also  be  liable  to  be  deprived  of  his  licence,  or  suspended 
from  acting  as  a  pilot,  at  the  discretion  of  the  corporation  or  other  authority 
by  whom  bis  licence  was  granted. 

LXXV.  And  whereas  the  dock  master  or  dock  masters  appointed  by  divers 
dock  companies  in  the  port  of  London,  under  and  by  virtue  of  divers  acts  of 
Parliament,  have  power  and  authority  to  direct  the  mooring  and  unmooring, 
moving  or  removing  of  ships  and  other  vessels,  within  certain  distanren 
from  the  entrances  out  of  the  river  Thames  into  the  docks  of  such  companies 
respectively :  Be  it  therefore  enacted.  That  from  and  after  the  paseine  of  this 
act,  if  any  pilot  having  the  charge  or  direction  of  any  ship  or  vessel  within 
such  distances  from  the  respective  entrances  into  the  said  docks  respectively 
from  the  river  Thames,  and  either  intended  to  go  into  or  having  recently 
come  out  of  the  docks  of  the  said  companies  respectively,  shall  neglect  or  re- 
fuse to  obey  such  orders  or  directions  as  shall  or  may  from  time  to  time  be 
given  to  such  pilot  by  the  said  dock  master  or  dock  masters  respectively, 
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BDder  and  by  yirtoe  of  and  agreeably  to  the  powers  vested  in  him  and  them 
by  any  act  or  acts  of  Parliament  touching  or  relating  to  the  mooring,  un- 
mooring, moving  or  removing  of  such  ships  or  vessels  so  being  under  the 
charge  or  direction  of  such  pilot  as  aforesaid,  then  and  in  every  such  case 
every  pilot  so  offending  shall  forfeit  and  pay  a  sum  not  exceeding  fifty  pounds 
nor  less  than  twenty  pounds,  and  every  such  pilot  shall  be  liable  to  be  dis« 
miseed  from  being  a  pilot  or  suspended  from  acting  as  such,  at  the  discretion 
of  the  corporation  or  other  authority  by  whom  such  pilot  was  licensed. 

LXXYI.  Enacts  that  penalties  above  20/.  may  be  recovered  in  the  su- 
perior Courts  of  common  law  by  actions  commenced  vnthin  twelve  months 
afier  the  offence. 

LXXVII.  Penalties  not  exceeding  20/.  may  be  recovered  within  six  months 
of  the  offence  before  justices  of  the  peace. 

LXXVII  I.  Empowers  justices  of  any  county  into  which  an  offender  may 
escape  to  endorse  the  original  warrant,  and  to  authorize  the  peace  officers  to 
execute  it, 

LXXIX.  Witnesses  not  appearing  may  be  committed  to  the  house  of 
correction. 

LXXX.  Enacts  thai  persons  giving  false  testimony  in  any  examination  on 
oath  under  the  act  shall  be  guilty  of  perjury, 

LXXXI.  Provides  a  form  of  conviction. 

LXXXII.  Directs  that  an  appeal  may  be  made  to  the  quarter  sessions^ 
who  may  finally  determine  the  matter  and  award  costs,  and  that  the  proceed- 
ings are  not  to  be  quashed  for  want  of  form,  or  removed  by  certiorari. 

LXXXIII.  Provides  for  the  application  of  penalties. 

LXXX IV.  Provides  for  the  limitation  of  actions,  pleading  the  general 
issue  and  costs. 

LXXXV.  Regulations  in  any  act  relating  to  pilotage  in  any  river,  A'c, 
and  which  refer  to  the  repealed  statutes,  to  continue  in  force  notwithstanding 
such  repeal. 

LXXX  VI.  Act  not  to  compel  ships  belonging  to  his  Mtyesty  to  take  pilots, 

LXXXVII.  Act  not  to  affect  thejurisdiction  of  the  Court  ofLoadmanage, 


or 


of  the  High  Court  of  Admiralty. 


LXXXVII  I.  Provides  that  the  act  shall  not  prejudice  any  right  of  the 
dty  of  London. 

LXXXIX.  And  be  it  further  enacted,  That  nothing  in  this  act  contained  Act  not  to  affect 
shall  extend  or  be  construed  to  extend  to  the  taking  away,  abridging,  defeating,  JJJing  JSSate 
impeaching  or  interrupting  of  any  grants,  liberties,  franchises  or  privileges  jurUdktlona. 
heretofore  granted  by  any  charters  or  acts  of  Parliament  to  the  pilots  of  the 
Trinity  House  of  the  town  of  Kingston-upon-Hull,  or  the  Trinity  House  of 
Newcastle-upon-Tvne,  or  to  give  any  authority  to  the  corporation  of  the 
Trinity  House  of  Deptford  Strond,  within  any  ports  or  districts  having  sepa- 
rate jurisdictions  in  matters  of  pilotage,  under  any  act  of  Parliament  or  charter, 
or  to  alter  or  repeal  any  provisions  contained  in  any  act  or  acts  of  Parliament 
relating  to  the  pilots  of  any  ports  or  districts  in  relation  to  which  particular 
provision  shall  have  been  made  in  any  act  or  acts  of  Parliament  as  to  the 
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pilots  or  pilotage,  or  to  tbe  pilotag^e  within  the  limits  prescribed  bv  any  act 
or  acts  of  Parliament  relating  to  pilotage  for  such  ports^  or  to  the  burden  of 
yessels  navigating  to  or  from  such  ports. 

XC.  Provisions  of  former  acts  for  preservation  of  sea  marks  and  beacons 
to  extend  to  all  vessels  appointed  to  exhibit  lights,  Sfc. 

XCI.  Penalty  for  riding  by,  Jfc.y  such  vessels^  or  any  buoy  or  beacon, 

XCII.  Act  to  be  a  public  act. 

XCIII.  Act  may  be  altered  or  repealed  this  session. 

SoHBDULE  (A.)  contains  tables  of  the  rates  of  pilotage  to  be  received  by 
the  Trinity  House  and  Cinque  Port  pilots  respective^. 

SoHEDULE  (B.)  contains  form  of  oath  to  be  taken  by  the  master  and 
wardens  of  the  Society  of  Cinque  Port  pilots. 

SoHEDULE  (C.)  contains  form  of  oath  to  be  taken  by  sub-comndsdoners 
for  pilotage. 


7  &  8  Vict.  c.  21. 

An  Act  to  reduce  the  Stamp  Duties  on  Policies  of  Sea  Insurance 
and  on  certain  other  Instruments,  and  to  repeal  the  Duties  on 
certain  Bonds,  and  the  Law  requiring  Public  Notaries  in  Ire- 
land to  deliver  Accounts  of  Dills  and  Notes  noted  by  them. 

[6th  June,  1844.] 

I.  This  section  repeals  the  provisions  of  the  66  Geo.  3,  e.  184,  theZ^  A 
Will.  4,  c.  23,  and  the  6  ^6  Vict.  c.  82,  as  to  the  policies  of  insurance  and 
other  instruments  mentioned  in  the  schedule  to  the  act. 

II.  Imposes  the  duties  mentioned  in  the  schedule,  which,  so  far  as  it  relates 
to  contracts  of  insurance,  is  as  follows: 

The  SoHEDULE  to  which  this  act  refers ;  containing  the  duties  imposed  by 
this  act. 

For  and  in  respect  of  every  policy  of  assurance  or  insurance,  or  other 
instrument,  by  whatever  name  the  same  shall  be  called,  whereby  any 
insurance  shall  be  made  upon  any  ship  or  vessel,  or  upon  any  good?, 
merchandize  or  other  property  on  howrd  of  any  ship  or  vessel,  or  upon  the 
freight  of  any  ship  or  vessel,  or  upon  any  other  interest  in  or  relating  to 
any  ship  or  vessel  which  may  lawfully  be  insured  for  or  upon  any  voyage 
whatever,  the  following  duties,  where  the  whole  sum  insured  does  not 
exceed  one  hundred  pounds,  and  where  the  whole  sum  insured  shall 
exceed  one  hundred  pounds,  then  for  every  one  hundred  pounds,  and 
also  for  any  fractional  part  of  one  hundred  pounds,  whereof  the  same 
shall  consist;  (that  is  to  say,) 

£  s.  d. 

Where  the  premium  or  consideration  for  such  insurance  actually 
and  bon&  fide  paid,  given  or  contracted  for  shall  not  exceed  the 
rate  of  10^.  per  cent,  on  the  sum  insured  .  .  .003 

And  where  the  same  shall  exceed  the  rate  of  105.  per  cent,  and 
shall  not  exceed  the  rate  of  205.  per  cent,  on  the  sum  insured  .006 

And  where  the  same  shall  exceed  the  rate  of  20«.  per  cent.,  and 
shall  not  exceed  the  rate  of  305.  per  cent,  on  the  sum  insured  .010 
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£  $.  d. 
And  where  the  same  shall  exceed  the  rate  of  305.  per  cent,  and 

shall  not  exceed  the  rate  of  408,  per  cent,  on  the  sum  insured  .020 
And  where  the  same  shall  exceed  the  rate  of  40*.  per  cent.,  and 

shall  not  exceed  the  rate  of  50«.  per  cent,  on  the  sum  insured  .030 
And  where  the  same  shall  exceed  tne  rate  of  50*.  per  cent  on  the 

sam  insured  .        .  .  .  .  .  .040 

Bat  if  the  separate  interests  of  two  or  more  distinct  persons  shall 

be  insured  by  one  policy  or  instrument,  then  the  said  respective 

duties,  as  the  case  may  require,  shall  be  charged  thereon  in  re- 
spect of  each  and  every  fractional  part  of  100/.,  which  shall  be 

tnereby  insured  upon  any  separate  and  distinct  interest  (a). 

And  for  and  in  respect  of  every  policy  of  assurace  or  insurance, 

or  other  instrument  whereby  any  such  insurance  as  aforesaid 

shall  be  made  for  any  certain  term  or  period  of  time,  the  follow- 
ing rates  or  sums  for  every  100/.,  and  also  for  any  fractional 

part  of  100/.,  whereof  the  same  shall  consist ;  (that  is  to  say,) 
Where  any  such  insurance  shall  be  made  for  any  term  or  period 

not  exceeding  six  calendar  months       .  .  .  .026 

Exceeding  six  calendar  months    .  .  .  .  .040 

And  for  and  in  respect  of  every  policy  of  assurance  or  insurance, 

or  other  instrument,  by  whatever  name  the  same  shall  be  called, 

whereby  any  insurance,  commonly  called  a  mutual  insurance, 

shall  be  made,  or  whereby  divers  persons  shall  insure  or  a^ee 

to  insnre  one  another,  without  any  premium  or  pecuniary 

consideration,  from  an^  loss,  damage  or  misfortune  that  may 

happen  of  or  to  any  ship  or  vessel,  or  any  goods,  merchandize 

or  other  property  on  board  of  any  ship  or  vessel,  or  the  freight 

of  any  ship  or  vessel,  or  any  other  interest  in  or  relating  to  any 

ship  or  vessel  which  may  lawfully  be  insured  upon  any  voyage 

whatever,  and  not  for  any  period  of  time. 
For  every  sum  of  100/.,  and  also  for  each  and  every  fractional 

part  of  100/.  thereby  insured  to  any  persons     .  .  .026 


14  &  15  Vict.  c.  102. 

An  Act  to  amend  the  Acts  relating  to  the  Merchant  Seamen's  Fund^ 
and  to  provide  for  winding  up  the  said  Fund,  and  for  the  better 
Management  thereof  in  the  meantime,  [8th  August,  1851.] 

The  earlier  sections  of  this  act  provide  for  the  management  of  the  Mer^ 
chant  Seamen's  Fund, 

VIII.  At  each  port  the  shipping  masters  appointed  under  the  Mercantile  Shipping  masten 
Marine  Act,  1850,  or  such  of  tlie  said  shipping  masters,  if  more  than  one,  as  Jf^w"**^  ".y**®' 
the  Board  of  Trade  directs,  shall  be  the  receivers  of  such  contributions  to  the  Mariner's,  13  ft 
fond  from  masters  and  seamen  as  may  be  payable  under  the  provisions  here-  h  Vict.  c.  9S, 
inafter  contained ;  and  in  the  case  of  shipping  masters  appointed  by  a  local  JJi  JJ'recdvai* 
marine  board  constituted  under  the  said  last-mentioned  act,  such  board  may, 
with  the  sanction  of  the  Board  of  Trade,  and  in  other  cases  the  Board  of 
TVade  may  appoint  any  clerks  or  servants  to  assist  the  shipping  masters  in  the 
discharge  of  their  duties  as  receivers ;  and  the  Board  of  Trade  may  sanction 
such  remuneration  (if  any)  as  it  may  deem  necessary  for  the  discharge  of  such 
dotiea. 

Sections  IX,  to  XIX,  provide  for  the  collection  of  the  Merchant  Seamen's      sourcet  and 
Fund,  and  for  the  appointment  of  officers  to  administer  it,  ^^^F^JiS!  ^^ 

(o)  See  Rapp  v.  AUnutt,  15  East,  601. 
B2 
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No  compulsory  XX.  After  the  passing  of  this  act  no  master  or  seaman  shall  be  compelled  to 
fStuic*"''**"  *"  P*y  *°y  ^"^7  ^^  contribution  to  the  fund ;  but  any  duties  which  have  become 
Que  to  the  nind,  and  have  been  deducted  from  wages  before  the  passing  of 
this  act,  shall  be  paid  to  the  Board  of  Trade,  or  in  such  manner  as  it  directs ; 
and  any  master  or  owner  who  neglects  or  refuses  to  make  such  payment  shall, 
in  addition  to  such  payment,  be  hable  to  a  penalty  of  twice  Uie  amount  which 
he  so  neglects  or  refuses  to  pay. 

No  one  who  hu  XXI.  No  master  or  seaman  who  has  not  contributed  to  the  fund  before  the 
to  bTSiowed^U)  P^^sing  of  this  act  shall  be  allowed  to  contribute  thereto,  or  to  establish  any 
contribute.  claim  for  a  pension  or  other  relief  for  himself  or  for  his  wife  or  children. 

Those  who  have  XXII.  All  masters  and  seamen  who  before  the  passing  of  this  act  have 
SowS*toooii-***  contributed  to  the  fund  shall  be  allowed  to  continue  to  contribute  in  manner 
tinue.  '      hereinafter  mentioned,  and  shall  in  respect  of  their  contributions  be  entitled 

to  relief  in  the  manner  and  subject  to  tne  conditions  hereinafter  mentioned. 


Time  of  com- 
mencement of 
new  system  of 
contributions. 


Rate  and  mode 
of  voluntary  con- 
tribution for  men 
discharged  before 
a  shipping  master 
according  to  IS  ic 
14  Vict.  c.  9S, 
9.96. 


XXIII.  The  Board  of  Trade  shall  ^x  the  time  at  which  the  contribntions 
to  be  made  after  the  passing  of  this  act  are  to  commence,  and  shall  g^ve  not 
less  than  one  month's  notice  thereof  by  advertising  the  same  in  the  London 
Gazette:  but  such  time  shall  not  be  later  than  the  first  day  of  January,  one 
thousand  eight  hundred  and  fifty-two. 

XXIV.  In  the  case  of  masters  who  discharge  their  crews  before  a  shipping 
roaster  under  the  provisions  of  the  Mercantile  Marine  Act,  1850,  and  of  sea- 
men who  are  so  discharged,  such  voluntary  contributions  shall  be  as  follows; 
(that  is  to  say,)  every  master  shall  pay  two  shillings  and  every  seaman  one 
shilling  for  each  calendar  month  of  service,  and  the  same  respective  sums  for 
any  further  number  of  days  of  service  exceeding  twenty,  and  one-half  of  such 
respective  sums  for  any  further  number  of  days  of  service  exceeding  ten  and 
not  exceeding  twenty,  and  one-third  of  such  respective  sums  for  any  further 
number  of  days  not  exceeding  ten  (such  further  numbers  of  days  to  be  reckoned 
as  one  month,  one-half  month,  and  one-third  of  a  month  respectively) ;  and 
such  service  shall  in  the  case  of  masters  and  seamen  respectively  be  reckoned 
from  the  day  of  their  respectively  signing  the  agreement  to  the  day  of  their 
discharge  inclusive ;  and  such  voluntary  contributions  shall  be  paid  to  such 
shipping  master  as  aforesaid  at  the  time  of  the  discharge. 

^V*?2i™^***'      ^^^'  ^^  *^®  ^^*^^  ®^  masters  and  seamen  who  do  not  attend  before  a 

tributio?for  men  shipping  master  for  the  purpose  of  discbarge,  such  voluntary  contribntions  as 

not  dischargeid      aforesaid  shall  be  paid  after  the  rate  and  in  the  manner  following ;  (that  b  to 

mMt«***^^^*"*  say,)  sixteen  shilling  shall  be  deemed  to  be  the  yearly  contribution  for  a 

master  and  eight  shillings  the  yearly  contribution  for  a  seaman,  and  so  in 

proportion  for  any  shorter  period,  and  such  sums  shall  be  deemed  to  be 

payable  quarterly  in  advance ;  and  each  master  and  seaman  who  wishes  to 

contribute  shall  from  time  to  time  attend  before  some  shipping  master  at 

stated  periods  to  be  appointed  for  the  purpose  by  the  Board  ofTrade,  and 

shall  then  pay  to  him  such  proportions  of  his  yearly  contribution  as  he  may 

think  fit,  so  nevertheless  that  each  such  payment  made  at  one  time  be  either 

two  shillings  or  some  multiple  of  two  shillings. 

ProTision  for  the       XXVI.  In  the  case  of  seamen  who  enter  the  royal  navy  and  who  desire  to 

STthe  nary  "^'^  Continue  their  contributions  to  the  fund,  such  contributions  shall  be  according 

to  the  rate  hereinbefore  fixed  for  the  case  of  seamen  who  are  not  dischar^ 

before  a  shipping  master,  and  shall  be  paid  in  such  manner  as  the  Board  of 

Trade  directs. 


Sectians  XXVIL,  XXVIIL,  XXXVL,  LI.  and  LVL  of  this  act  were 
repealed  by  16  ^  17  Vict,  c.  131,  s,  25. 
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Sections  XXIX.,  XXX,,  XXXL,  XXXII.,  XXXIIL,  XXXIV,, 
XXXV.,  XXXVI.,  XXXVII,,  XXXVIII.  and  LXL  tcere  repealed  by 
the  Merchant  Shipping  Repeal  Act,  1864.  The  later  sections  of  this  act 
pnmded/ar  the  cUstnbution  and  management  of  the  Merchant  Seamen* s 
Fund. 


«•«  The  following  Jctf  with  the  exception  qf  tects.  3,  4,  5, 8, 10, 1 1, 12  and  18,  and 
$o  much  qf  sect.  9  at  relatet  to  the  recovery  qf  Pilotage  Rates  by  Cinque  Port  Pilots 
Hctnted  before  the  Act  came  into  operation,  has  been  repealed  by  the  Merchant  Shipping 
Repeal  Jet,  1854;  the  repealed  sections  are  therefore  omitted. 

16  &  17  Vict.  c.  129. 

An  Act  further  to  amend  the  Law  relating  to  Pilotage. 

[20th  August,  1853.] 

Whereas  it  is  expedient  that  the  neht  of  piloting  ships  outwards  from  the 
port  of  London,  and  the  right  of  piloting  ships  inwards  to  the  same  port, 
should  be  vested  in  one  body  of  pilots,  and  that  such  pilots  should  be  subject 
to  uniform  authority  and  control ;  be  it  enacted  by  the  Queen's  roost  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

I.  Repealed  so  much  of  6  Geo.  4,  c.  125,  as  relates  to  Cinque  Port  pilots,  Union  of  Trinity 
and  of  the  whole  ofd  Geo.  4,  c.  86.  "'^J^VpiuuT^ 

II.  EnabUng  the  Trirdty  House  to  license  pilots  for  the  passage  from 
Dungeness  inwards  us  well  as  outwards. 

III.  All  Cinque  Port  pilots  duly  licensed  and  authorized  before  this  act  Prwent  cinque 
comes  into  operation  to  pilot  any  vessels  from  Dungeness  or  the  Downs  up  fomiSenVtopOot 
the  rivers  Thames  or  Medway  shall,  notwithstanding  the  repeal  and  enact-  veMels  either  in- 
ment  hereinbefore  contained,  be  authorized  to  pilot  the  like  vessels  within  the  JJJ^i'^Jv^iimiu* 
same  limits  and  in  the  same  manner  within  and  in  which  they  mi^ht  have  for  which Wy  an 
lawfully  piloted  the  same  before  the  passing  of  this  act  according  to  uie  terms  now  licensed. 

of  their  existing  licences,  and  shall  also  by  virtue  of  such  existing  licences 
(without  any  licence  from  the  Trinity  House  in  that  behalf)  be  authorized  to 
pilot  the  like  vessels  down  the  said  rivers  Thames  and  Medway,  or  from  those 
rivers  to  the  Downs  or  Dungeness,  or  from  the  west  end  of  the  Owers  to  the 
south  buoy  of  the  Brake,  within  the  limits  within  which  such  existing  licences 
authorize  them  to  act  in  piloting  such  vessels  from  the  Downs  to  the  said 
rivers,  and  up  the  same,  or  from  the  south  buoy  of  the  Brake  to  the  west 
end  of  the  Owers ;  and  it  shall  be  lawful  for  the  Trinity  House  by  a  supple- 
mental licence  to  authorize  any  such  Cinque  Port  pilot  to  pilot  any  vessels  in 
any  parts  of  the  rivers  Thames  and  Medway,  or  in  any  of  the  seas  or  channels 
leading  to  or  from  such  rivers  to  which  his  existing  licence  may  not  extend, 
after  examination  in  respect  of  the  further  limits  within  which  he  is  to  be  so 
licensed  to  act,  and  upon  the  payment  of  such  fee,  if  any,  as  the  said  Trinity 
House  may,  with  the  consent  of  the  Board  of  Trade,  appoint  for  the  pur- 
pose ;  and  such  supplemental  licence  shall  be  taken  to  be  part  of  and  to  be 
held  upon  the  same  conditions  and  subject  to  the  same  regulations  in  all 
respects  as  such  existing  licence. 

IV.  The  said  Cinque  Port  pilots  who  have  been  so  licensed  as  aforesaid  The  aboTe-nen- 
before  this  act  comes  into  operation  shall  be  subject  to  all  the  provisions  of  port^PUott^^be 
the  said  act  of  the  sixth  year  of  King  George  the  Fourth,  chapter  one  hundred  sabject  to  the 
and  twenty-five,  and  of  any  other  act  now  in  force,  which  relate  to  pilots  •*'°® "{'••i**'* 
licensed  by  the  Trinity  House,  (except  such  of  them  as  are  contained  in  the  puJSt*''    ^"^ 
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limits  of  their 
licences. 


fonrtfa  section  of  the  said  act  of  tbe  sixth  year  of  King  Greorge  the  Foarth,) 
and  shall  likewise  be  subject  to  the  government  and  regalations  of  the  Trini^ 
House,  and  to  all  bye-laws,  rules,  orders  or  ordinances  duly  issued  by  it  ior 
the  purpose  of  insuring  the  good  conduct  and  constant  attendance  of  pilots 
upon  their  duty,  and  to  such  penalties  as  may  be  duly  annexed  to  tbe  breach 
of  the  said  regulations,  bye-laws,  rules,  orders  or  ordinances,  in  the  same 
manner  and  to  the  same  extent  in  and  to  which  pilots  licensed  by  tbe  said 
Trinity  House  are  subject  thereto. 

Present  TriDit7  Y.  All  pilots  licensed  before  this  act  comes  into  operation  by  the  mmI 
5iot*sWps  in-™*^  Trinity  House  to  pilot  any  vessels  upon  the  rivers  Thames  and  Medway,  or 
tlards  within  the  from  London  Bridge  to  the  Downs,  or  from  the  Isle  of  Wight  to  lx>DfloB 
Brid^,  shall  be  authorized  to  pilot  the  like  vessels  from  or  bv  Dun^ness  up 
the  rivers  Thames  and  Medway,  and  from  the  south  buoy  of  the  Brake  to  the 
westward  to  the  end  of  the  Owers,  or  within  such  or  so  much  of  the  same 
limits  as  under  their  present  licences  they  might  act  within  in  piloting:  such 
vessels  down  the  said  nvers  or  outwards  or  to  the  westward :  Provided  always, 
that  nothing  herein  contained  shall  be  deemed  to  confer  any  privilege  of 
piloting  above  Gravesend  and  Stangate  Creek  respectively  upon  any  pilots  by 
whatever  authority  they  may  be  licensed,  except  with  the  concurrenca  of  the 
Trinity  House  in  the  case  of  each  pilot 

VI.  Enabling  the  Trinity  House  to  make  regulations  for  a  constant  svpphf 
of  pilots  at  Dungeness, 

YII.  Directing  that  vessels  coming  peat  DungenesSy  not  having  a  pUoi 
already  on  boards  should  take  the  first  qualified  pilot  who  offered. 

Rates  to  be  de-  YIII.  Until  any  such  alteration  as  hereinaflcr  provided  for  be  made,  the 

hitherto  *^°^-"*^*'  ^^  ""^  prices  to  be  demanded  and  received  by  all  pilots  performing  tbe 
fonne/by^cinque  duties  hitherto  performed  by  Cinque  Port  pilots  shall  be  such  rates  and 
Port  Piiou.  prices  as  have  immediately  before  this  act  comes  into  operation  been  lawfully 

demanded  and  received  by  such  last- mentioned  pilots;  and  it  shall  be  lawful 
for  the  said  Trinity  House  to  increase,  reduce,  alter  or  modify  all  or  any  of 
the  said  rates  or  prices,  or  to  substitute  other  rates  or  prices  in  lieu  thereof,  with 
the  same  consent,  in  the  same  manner,  and  subject  to  the  same  conditions  with, 
in  and  subject  to  which  the  Trinity  House  is  empowered  to  increase,  reduce, 
alter  and  modify  tlie  rates  and  prices  to  be  demanded  and  received  by  pilots 
licensed  by  it,  or  to  substitute  other  rates  and  prices  in  lieu  of  such  last-men- 
tioned rates  and  prices,  but  so  that  in  no  case  shall  any  higher  rate  be  im- 
posed or  demanded  than  might  have  been  imposed  or  demanded  if  this  act 
nad  not  passed. 

IX.  All  rates  and  prices  which  may  be  lawfnlly  demanded  or  received  by 
the  said  Cinque  Port  pilots  licensed  before  this  act  comes  into  operation,  or 
by  any  other  pilots  licensed  by  or  under  the  government  of  the  Trinity 
House,  shall  be  recoverable  in  the  same  manner  in  which  rates  and  prices 
lawfully  demanded  or  received  by  pilots  licensed  by  the  Trinity  House  under 
the  said  act  of  the  sixth  year  of  King  Georffe  the  Fourth  are  by  that  act 
made  recoverable ;  and  all  rates  or  prices  which  may  be  lawfully  demanded 
or  received  by  any  pilots  under  the  government  of  the  said  Trinity  House  for 
the  pilotage  of  foreign  vessels,  the  owners,  masters,  agents  or  consi^ees  of 
which  claim,  by  virtue  of  any  treaty  of  reciprocity,  to  be  entitledf  to  the 
privileges  of  Bntish  vessels,  shall  be  recoverable  from  the  same  persons,  in 
the  same  manner,  and  subject  to  the  same  conditions  from  whom  and  in  and 
subject  to  which  pilotag^e  rates  on  British  vessels  are  recoverable  ander  the 
forty- fourth  and  forty- fifth  sections  of  the  said  act 

X.  All  property  of  every  kind,  whether  real  or  personal,  which  m&j  be- 
long to  or  be  held  by  the  Court  of  Loadmanage  or  the  said  Society  of  Cinque 


Exiffthig  Cinque 
Port  Pilots  should 
have  same  reme- 
dies for  the  reco- 
very of  rates  as 
Trinity  House 
Pilots. 

Rates  on  foreign 
vessels  claiming 
benefit  of  reci- 
procity treaties. 


Property  of  So- 
ciety  of  Cinque 
Port  Pilots  to  be 
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Port  Pilots,  or  any  branch  thereof,  or  any  officer  of  the  said  society,  or  any  Sm^'i'^'TS^  ^ 
other  person  as  trustee  for  the  said  society,  or  any  branch  thereof,  or  which         ^^  House. 
may  be  legally  applicable  for  the  benefit  of  the  said  society  or  of  tbe  members 
thereof,  or  for  any  purposes  connected  with  pilotage  (including  a  piece  of 
land  near  Dover  which  was  by  indentures  of  lease  and  release,  dated  respec- 
tively the  sixteenth  and  seventeenth  days  of  August,  one  thousand  seven 
bnnclred  and  twenty-six,  conveyed  to  trustees  therein  named,  upon  certain 
trusts,  for  the  poor  of  the  Trinity  House  of  Doyer^,  shall,  upon  the  passing 
of  this  act,  belong  to  and  become  vested  in  the  Trinity  House  of  Deptfora 
Strond ;  and  the  said  Trinity  House  shall  have  power  to  sell  the  same  or  any 
part  thereof  as  occasion  may  require,  and  to  give  full  discharges  for  the  pur- 
chase money  of  any  part  thereof  which  ma^  be  sold ;  and  all  monies  which  if  Payments  to 
this  act  had  not  parsed  would  have  been  paid  for  any  purpose  connected  with  pnotsFund  to  be 
the  reh'ef  or  benefit  of  Cinque  Port  pilote,  their  appointees,  widows  or  issue,  made  henceforth 
either  in  respect  of  surplus  duties  on  foreign  vessels,  or  by  way  of  fees  or  ^  '*»•  Trinity 
contributions  from  Cinque  Port  pilots  licensed  before  this  act  comes  into     ^^^'^ 
operation,  and  all  sums  which  would  if  this  act  had  not  passed  been  payable 
by  such  pOots  as  Trini^  money  or  clerks  fees,  and  all  penalties  or  fines  pay- 
able by  or  in  respect  of  such  pilots,  shall,  save  as  such  contributions,  Tnnity 
money  or  clerks  fees  may  be  varied  or  remitted  under  the  regulations  to  bie 
made  and  approved  as  hereinafter  mentioned,  and  save  also  such  of  the  said 
contribadons  as  may  cease  by  reason  of  any  such  purchases  or  commutations 
of  claims  as  hereinafter  provided  for,  be  paid  to  the  Trinity  House,  and  the 
said  property  and  monies  shall  be  carried  to  and  form  part  of  the  pilotage 
fiinds  of  the  Trinity  House. 

XI.  The  said  Trinity  House  shall,  out  of  their  said  pilotage  fund,  pay  all  Trinity  House  to 
debts,  if  any,  lawfully  and  properiy  incurred  by  the  said  Court  of  Load-  JetUeuJJ^fnS! 
manage  before  this  act  comes  into  operation,  and  also  such  compensation  or  of  persons  now  in 
superannuation  allowances  (if  any)  as  the  Board  of  Trade  may  m  its  discre-  receipt  of  relief, 
tion  allow  to  any  persons  now  in  the  employ  or  service  of  the  Court  of  Load-  Sique*Port 
manage,  or  of  the  Lord  Warden  of  the  Cinque  Ports,  or  of  the  Society  of  PUots. 
Cinaue  Port  Pilots,  who  may  be  deprived  of  Ealaries  or  emoluments  by  reason 
of  tne  passing  of  this  act,  so  that  no  such  compensation  or  superannuation 
allowance  shall  exceed  the  proportion  of  salary  or  emoluments  which  might 
be  granted  under  similar  circumstances  to  a  person  in  tbe  public  civil  service 
under  the  act  of  the  fourth  and  fifth  years  of  King  William  the  Fourth, 
chapter  twenty-four;  and  may  in  the  next  place,  subject  to  the  regulations  to 
be  made  and  approved  as  hereinafter  mentioned,  either  purchase  out  of  the 
said  funds  the  claims  of  all  or  any  of  the  persons  who,  but  for  the  passing  of 
this  act,  would  have  been  in  the  receipt  or  pensions  or  other  relief,  either  out 
of  the  said  Cinque  Port  Pilots  Fund,  or  under  any  bye-laws  of  the  said 
society  now  in  force,  or  who  have  already  paid  widows  dues,  or  have  other- 
wise contributed  to  the  relief  of  superannuated  Cinque  Port  pilots,  or  of  the 
widows,  appointees  or  issue  of  Cinque  Port  pilots,  such  purchases  to  be  made 
upon  such  terms  as  may  be  determmed  by  tne  said  regulations,  or  may,  sub- 
ject as  aforesaid,  continue  to  pay  out  of  the  said  funds  pensions  or  other  relief 
to  all  or  any  of  tbe  persons  who  might  if  this  act  had  not  passed  have  received 
the  same  out  of  the  said  funds,  or  under  any  bye-laws  of  the  said  society  now 
in  force,  such  pensions  or  other  relief  to  be  of  such  amount  as  may  be  deter- 
mined by  the  said  regulations  to  be  made  and  approved  as  hereinafter  men- 
tioned ;  and  the  Trinity  House  may,  subject  to  such  regulations,  make  Trinity  House 
arran^ments  for  enabling  any  person  who,  but  for  the  passing  of  this  act,  jSH'clnque  Poti*" 
wonld  be  entitled  to  a  pension  or  other  relief  under  the  bye-laws  of  the  said  puots  to  pur- 
Society  of  Cinque  Port  Pilots  now  in  force,  or  any  Cinque  Port  pilot  licensed  ^^Ic  Trtofty^* 
before  this  act  comes  into  operation,  to  purchase  an  interest  in  the  said  House  puou 
Trinity  House  Pilots  Fund ;  and  the  terms  of  such  purchase,  including  the  Pond. 
amount  and  nature  of  such  interest,  and  the  consideration  payable  for  the 
same,  shall  be  determined  by  such  regulations  as  aforesaid ;  and  every  Cinque 
Port  pilot  who  chooses  to  make  such  purchase  shall  thereafter  pay  to  the  said 
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As  to  chalet  on 
Trinity  House 
Pilotage  Fund, 
and  its  future 
management. 


Recital  of  prin- 
ciples upon  which 
claims  of  Cinque 
Port  Pilots  are  to 
be  settled. 


Trinity  House, 
with  consent  of 
Board  of  Trade, 
may  make  regu- 
lations for  settling 
the  above  claims. 


Trinity  House  the  same  contributionB,  whether  by  way  of  poundage  or 
otherwise,  as  are  for  the  time  being  payable  by  pilots  licensed  by  the  Trinkj 
House. 

XII.  The  said  Trinity  House  shall  also  out  of  their  said  pilotage  funds  pay 
all  such  superannuation  allowances  or  other  relief  to  pilots  licensed  by  thera 
before  this  act  comes  into  operation,  or  to  the  widows  and  children  of  such 
pilots,  as  might  have  been  payable  by  the  said  Trinity  House  if  this  act  had 
not  passed;  and,  subject  to  the  charges  aforesaid,  the  said  Trinity  House 
Pilots  Fund  shall  be  chargeable  in  the  first  instance  with  such  expenses  as 
the  said  Trinity  House  may  duly  incur  in  the  performnnce  of  its  dudes  in 
respect  of  pilots  and  pilotage,  so  nevertheless  that  no  superann  nation  allow- 
ance to  any  person  in  the  employ  of  the  said  Trinity  House  which  is  included 
in  such  eicpenses  shall  exceeid  toe  proportion  of  bis  salary  which  might  be 
granted  under  similar  circumstances  to  a  person  in  the  public  civil  service 
under  the  act  of  the  fourth  and  fifth  years  of  King  William  the  Fourth, 
chapter  twenty-four,  or  under  any  other  act  for  regulating  such  superannu- 
ation allowances  for  the  time  being  in  force ;  and,  subject  thereto,  the  said 
Trinity  House  Pilots  Fund  shall  be  administered  by  the  said  Trinity  House 
for  the  benefit  of  such  pilots  licensed  by  the  said  Trmity  House  after  this  act 
comes  into  operation  as  are  incapacitated  for  the  performance  of  their  duty  by 
reason  of  age,  infirmity  or  accident,  and  of  the  widows  and  children  of  pilots 
so  licensed,  or  of  such  incapacitated  pilots  only,  upon  such  conditions  and 
under  such  regulations  as  the  said  Trinity  House,  with  the  consent  of  the 
Board  of  Trade,  may  think  fit  to  adopt;  and  if  it  appears  to  the  said  Trinity 
House  that  the  contributions  for  the  time  being  payable  to  the  said  Trinity 
House  Pilots  Fund  are  insufficient  to  enable  tfiem  to  grant  allowances  of 
proper  and  adequate  amount,  it  shall  be  lawful  for  the  said  Trinity  House, 
with  such  consent  and  subject  to  such  regulations  as  aforesaid,  from  time  to 
time  to  increase  and  alter  the  amount  of  the  annual  contribution,  or  of  the 
poundage  upon  the  sums  earned  by  pilots,  which  under  the  fourth  section  of 
the  said  act  of  the  sixth  year  of  the  reign  of  King  George  the  Fourth,  chapter 
one  hundred  and  twenty-five,  pilots  licensed  by  the  said  Trinity  House  are 
required  to  pay  to  the  said  pilotage  fund. 

XIII.  And  whereas  it  is  intended  that  Cinque  Port  pilots  licensed  before 
this  act  comes  into  operation,  their  widows  and  appointees,  shall,  as  a  body, 
receive,  under  the  provisions  hereinbefore  contained,  benefits  equai  in  amount 
to  the  benefits  which  they  might  lawfully  and  properly  have  received  out  of 
the  several  funds  and  payments  so  transferred  to  the  Trinity  House  as  afore- 
said if  this  act  had  not  passed :  And  whereas  it  has  been  estimated  that  the 
funds  and  payments  so  transferred,  including  the  principal  as  well  as  the 
interest  of  the  said  funds,  would,  if  duly  applied,  he  sufficient  to  carry  the 
said  intention  into  eflTect;  but  in  consequence  of  the  numerous  contingencies 
involved  it  is  impossible  to  calculate  with  certainty  the  amount  which  will  be 
necessary  for  that  purpose,  or  to  determine  witb  precision  the  manner  in 
which  such  amount  shall  be  applied,  and  it  is  therefore  expedient  that  all  due 
claims  of  the  said  Cinque  Port  pilots,  their  widows,  appointees  and  issue, 
should  be  provided  for  by  the  said  Trinity  House  out  of  their  general  pilotage 
funds  as  hereinbefore  provided,  and  that  the  Board  of  Trade  and  the  Trinity 
House  should  be  intrusted  with  such  powers  as  are  necessary  for  settling  the 
said  claims,  and  for  carrying  into  efiect  the  provisions  hereinbefore  contained 
in  respect  thereof:  be  it  enacted,  that  for  the  purpose  of  carrying  the  said 
intention  and  provisions  into  efiect,  the  said  Trinity  House  may,  with  the 
approval  of  the  Board  of  Trade,  ^m  time  to  time  make  regulations  for 
altering  and  determining  the  payments  and  contributions  to  be  made  by 
Cinque  Port  pilots  licensed  before  this  act  comes  into  operation,  and  tir 
settling,  purchasing  and  commuting  the  claims  of  persons  now  in  receipt  of 
relief  n-om  the  said  Cinque  Port  Pilots  Fund,  and  of  the  said  Cinque  Port 
pilots  licensed  before  this  act  comes  into  operation,  their  widows,  appointees 
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and  isBiie,  and  for  detennining  the  terms  and  conditions  on  whicb  such  settle- 
ment 18  to  be  made;  and  in  framing  such  regulations  due  regard  shall  be  had 
to  the  intention  hereinbefore  expressed ;  and  the  said  Trinity  House  may  also, 
with  such  consent  as  aforesaid,  from  time  to  time  make  regulations  for  the 
future  management  of  the  Trinity  House  Pilots  Fond,  and  also  for  the 
management  and  maintenance  of  any  pilot  boats  or  cutters  belonging  to  the 
said  Cinque  Port  pilots,  or  to  any  pilots  for  the  time  being  under  the  govern- 
ment of  the  said  Trinity  House,  and  for  the  distribution  of  the  earnmgs  (if 
any)  of  such  boats  or  cutters,  and  for  the  succession  to,  purchase  of  or  transfer 
of  any  interests  therein ;  and  all  such  regulations,  after  being  approved  of  by 
the  Board  of  Trade,  shall  be  binding  upon  all  parties. 


XXV 


17  Vict.  c.  5. 

An  Act  to  admit  Foreign  Ships  to  the  Coasting  Trade, 

t23rd  March,  1854.] 

Whbrbas  by  the  one  hundred  and  fifty-second  section  of  the  Customs  Con-   Recital  of  is  &  17 
solidation  Act,  1863,  it  is  enacted.  That  no  goods  or  passengers  shfdl  be  carried   JJ|'^i  \^{  "' 
coastwise  from  one  part  of  the  United  Kingdom  to  another  except  in  British        *° 
ships :    And  whereas  by  the  one  hundred  and  ninety-first  section  of  the 
same  act  it  is  enacted,  That  no  goods  or  passengers  shall  be  imported  into  the 
United  Kingdom  from  the  Channel  Islands  or  exported  from  the  United 
Kingdom  to  the  said  islands,  or  carried  from  one  of  the  said  islands  to  an- 
other, or  from  one  part  of  any  of  the  said  islands  to  another  part  thereof,  ex- 
cept in  British  ships :  And  whereas  it  is  expedient  to  remove  the  restrictions 
contained  in  the  said  recited  enactments :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

I.  The  enactments  hereinbefore  recited,  that  is  to  say,  the  one  hundred  Repeal  of  the  re- 
and  fifty-second  and  the  one  hundred  and  ninety-first  sections  of  the  said  ******  enactmenu. 
Customs  Consolidation  Act,  1853,  shall  be  repealed  from  the  passing  of  this 

act :  Provided,  that  it  shall  be  lawful  for  her  Majesty  to  exercise,  in  respect  The  Queen 
of  foreign  ships  employed  in  the  coasting  trade  as  aforesaid,  and  of  goods  enaWcd  f?J»«'- 
carried  coastwise  in  such  ships,  such  or  the  like  powers  as  are  conferred  on  ^wenl  as  in  % 
her  Majesty  by  the  three  hundred  and  twenty-fourth,  three  hundred  and  &  17  vict.  c  i07, 
twenty-fifth,  and  three  hundred  and  twenty-sixth  sections  of  Uie  said  Cus-  JJi^^*'  '^  *°* 
toms  ConsoUdation  Act,  1853,  in  respect  of  foreign  ships  employed  in  the 
oversea  trade,  and  of  goods  exported  or  imported  in  such  ships. 

II.  Every  foreign  ship  which  after  the  passing  of  this  act  is  employed  in  Foreign  ships  in 
carrying  goixls  or  passengers  coastwise  from  one  part  of  the  United  Kin^om  {J  b^JjJf/JJ**" 
to  another,  or  from  the  islands  of  Guernsey,  Jersey,  Alderney,  Sark  or  Man,  the  Lme  mie8**af 
to  the  United  Kingdom,  or  from  the  United  Kingdom  to  any  of  the  said  British  ships. 
islands,  or  from  any  of  the  said  islands  to  any  other  of  them,  or  rrom  any  part 

of  any  one  of  the  said  islands  to  any  other  part  of  the  same,  shall  be  subject, 
as  to  stores  for  the  use  of  the  crew,  and  in  all  other  respects,  to  the  same 
laws,  rules  and  regulations  to  which  British  ships  when  so  employed  are  now 
subject 

III.  No  foreign  ship  which  after  the  passing  of  this  act  is  employed  in  the  Foreign  ships 
coasting  trade  as  aforesaid,  nor  any  goods  carried  in  any  such  snip,  shall,  *'"^!?^*1,^****o* 
during  the  time  such  ship  is  so  employed,  be  subject  to  any  higher  or  other  She  subject^? 
rate  of  dock,  pier,  harbour,  light,  pilotage,  tonnage  or  other  dues,  duties,  tolls,  bigher  rates  than 

British  ships. 
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rates  or  other  charges  whatsoever,  or  to  aoy  other  rales  as  to  the  employment 
of  pilot8,  or  any  other  rules  or  restrictions  whatsoever,  than  British  ships 
employed  in  like  manner,  or  goods  carried  in  such  ships,  any  law,  charter, 
special  privilege,  or  grant  to  the  contrary  notwithstanding ;  nor  shall  anv 
body  corporate  or  person  having  or  claimmg  any  right  or  title  to  any  soca 


body  corporate  or  person  having  or  claimmg  any  right  or  title  to  any  si 
higher  or  other  rates,  dues,  duties,  tolls  or  other  charges  as  aforesaid  be  en- 
tiued  to  any  compensation  in  respect  thereof  under  any  law  or  statute  relating' 
thereto,  or  otherwise  howsoever. 

Foreip  steam  IV.  And  whereas  it  is  expedient  to  provide  for  the  safety  of  paasoigar 

passenMrTcoaft-  8*^™®™ :  be  it  enacted,  that  every  foreign  steam  vessel  cairying  passengers 
wise  to  be  subject  from  One  place  to  another  on  the  coast  of  the  United  Kingdom  of  Great 
to  provisions  of  Britain  and  Ireland  and  the  Channel  Islands  shall  be  subject  to  the  provisions 
c  79.  of  the  Steam  Navigation  Act,  1861  (a). 


Preliminary, 
Short  title  of  act. 


Interpretation  of 
certain  terms  in 
this  act. 


17  &  18  Vict.  c.  104. 

An  Act  to  amend  and  consolidate  the  Acts  relating  to  Merchant 

^Shipping.  [10th  August,  1854.] 

Whrreas  it  is  expedient  to  amend  and  consolidate  the  acts  relating  to  Mer- 
chant Shipping :  be  it  therefore  enacted  by  the  Queen's  most  exoeUent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary. 

I.  This  act  may  be  cited  for  all  purposes  as  "  The  Merchant  Shippinsr 
Act,  1864."  ^  ^    ^  ^^^ 

II.  In  the  construction  and  for  the  purposes  of  this  act  (if  not  inconsistent 
with  the  context  or  subject  matter)  the  following  terms  shall  have  the  respec- 
tive meanings  hereinafter  assigned  to  them ;  that  is  to  say, 

"  Her  Majesty's  Dominions"  shall  mean  her  Majesty's  dominions  strictly 
so  called,  and  all  territories  under  the  government  of  the  East  India 
Company,  and  all  other  territories  (if  any)  governed  by  any  charter 
or  licence  from  the  Crown  or  Parliament  of  the  United  Kingdom  : 

"  The  United  Kingdom  "  shall  mean  Great  Britain  and  Ireland  : 

''  British  Possession  "  shall  mean  any  colony,  plantation,  island,  territory 
or  settlement  within  her  Majesty's  dominions,  and  not  within  the 
"United  Kingdom:" 

"  The  Treasury"  snail  mean'the  Commissioners  of  her  Majesty's  Treasury : 

"The  Admiralty"  shall  mean  the  Lord  High  Admiral  or  the  Commis- 
sioners for  executing  his  office  : 

"The  Board  of  Trade"  shall  mean  the  Lords  of  the  Committee  of  Privy 
Council  appointed  for  the  consideration  of  matters  relating  to  trade  and 
foreign  plantations : 

"The  Tnnity  House"  shall  mean  the  master,  wardens  and  assistants  of 
the  guild,  fraternity  or  brotherhood  of  the  most  glorious  and  undivided 
Trinity  and  of  St.  Clement  in  the  parish  of  Deptford  Strond,  in  the 
county  of  Kent,  commonly  called  the  Corporation  of  the  Trinity  House 
of  Deptford  Strond : 

"The  Port  of  Dublin  Corporation"  shall  mean  the  corporation  for  pre- 
serving and  improving  the  port  of  Dublin  : 

"Consular  Officer"  shall  include  consul-general,  consul  and  vice-consul, 

(a)  This  section  is  repealed  by  the  M.  S.  Repeal  Act,  1854  (17  &  18  Vict 
c.  120).     See  post. 
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and  any  person  for  the  time  being  discharging  the  duties  of  consul- 
general,  consul  or  vice-consul : 

'' Receiver''  shall  mean  any  person  appointed  in  pursuance  of  this  act 
receiver  of  wreck : 

''Pibtage  Authority''  shall  include  all  bodies  and  persons  authorized  to 
appoint  or  license  pilots,  or  to  fix  or  alter  rates  of  pilotage,  or  to  ex- 
ercise any  jurisdiction  in  respect  of  pilotage  : 

'*  Pilot"  shall  mean  any  person  not  belonging  to  a  ship  who  has  the  con- 
duct thereof: 

"  Qualified  Pilot"  shall  mean  any  person  duly  licensed  by  any  pilotage 
authority  to  conduct  ships  to  which  he  does  not  belong  ; 

"  Master'*  shall  include  every  person  (except  a  pilot)  having  command  or 
charge  of  any  ship : 

''Seaman'*  shall  include  every  person  (except  masters,  pilots  and  ap- 
prentices duly  indentured  and  registered),  employed  or  engaged  in  any 
capacity  on  board  any  ship  : 

''Salvor"  shall,  in  the  case  of  salvage  services  rendered  by  the  officers  or 
crew  or  part  of  the  crew  of  any  ship  belonging  to  her  Mt^esty,  mean 
the  person  in  command  of  such  ship  : 

"  Person  "  shall  include  body  corporate : 

"  Ship "  shall  include  every  description  of  vessel  used  in  navigation  not 
propelled  by  oars : 

"  Foreign-eoing  Ship"  shall  include  every  ship  emplo^^ed  in  trading  or 
going  between  some  place  or  places  in  the  united  Kingdom,  and  some 
place  or  places  situate  beyond  the  following  limits ;  that  is  to  say,  the 
coasts  of  the  United  Kingdom,  the  islands  of  Guernsey,  Jersey,  Sark, 
Aldemey  and  Man,  and  the  continent  of  Europe  between  tne  river 
Elbe  and  Brest  inclusive : 

"Home-trade  Ship'*  shall  include  every  ship  employed  in  trading  or 

§oing  within  the  following  limits ;  that  is  to  say,  the  United  Kmg- 
om,  the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and 
the  continent  of  Europe  between  the  river  Elbe  and  Brest  inclusive  : 

"  Home-trade  Passenger  Ship"  shall  mean  every  home-trade  ship  em- 
ployed in  carrying  passengers : 

"Lighthouses"  shall,  in  addition  to  the  ordinary  meaning  of  the  word,  in- 
clude floating  and  other  lights  exhibited  for  the  guidance  of  ship,  and 
"  buoys  and  beacons"  shall  include  all  other  marks  and  si^s  of  the  sea : 

"  Wreck*'  shall  include  jetsam,  flotsam,  lagan  and  derelict  found  in  or  on 
the  shores  of  the  sea  or  any  tidal  water. 

III.  This  act  shall  come  into  operation  on  the  first  day  of  May,  one  thou-  commencemeiit 
sand  eight  hundred  and  fifty-five.  of  act. 

lY .  This  act  shall  not,  except  as  hereinafter  specially  provided,  apply  to  Exemption  of  her 
ships  belonging  to  her  Majesty.  M^e»ty'»  ihipi. 

V.  This  act  shall  be  divided  into  eleven  parts : 

The  first  part  relating  to  the  Board  of  Trade:  its  general  fnnc-  Division  of  act. 

tions : 
The  second  part  to  British  ships :  their  ownership,  measurement, 

and  renstry : 
The  third  part  to  masters  and  seamen : 
The  fourth  part  to  safety  and  prevention  of  accidents : 
The  fifth  part  to  pilotaee : 
The  sixth  part  to  lighthouses : 
The  seventh  part  to  tlie  Mercantile  Marine  Fund : 
The  eighth  part  to  wrecks,  casualties  and  salvage : 
The  ninth  part  to  liability  of  shipowners : 
The  tenth  part  to  legal  procedure : 
The  eleventh  part  to  miscellaneous  matters : 
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Pabt  I. 

THE  BOARD  OF  TRADB :   ITS  GENERAL  FUNCTIONS. 


JPtfltc/tOfM  of 

Board  of  Trade, 


VI.  The  Board  of  Trade  shall  be  the  department  to  undertake  the  general 

superintendence  of  matters  relating  to  merchant  ships  and  seamen,  and  shall 

Board  of  Trade  to  be  authorized  to  carry  into  execution  the  provisions  of  this  act,  and  of  all 

be  department  to  other  acts  relatin&r  to  merchant  ships  and  seamen  in  force  for  the  time  beincr, 

•uperintend  mer-    _^, ^i u  y_^ i_^^  ^_  ^^.i. ®' 

chant  shipping. 


Other  than  such  acts  as  relate  to  the  revenue. 


Board  of  Trade  to 
issue  forms  of 
instnunenta. 


Certificates  and  VII.  All  documents  whatever  purporting  to  be  issued  or  written  by  or 
POTtiM?©  bS*"'  ^^^^^  ^^^  direction  of  the  Board  of  Trade,  and  purporting  either  to  be  sealed 
sealed  or  signed  with  the  seal  of  such  Board,  or  to  be  signed  bv  one  of  the  secretaries  ch-  as- 
in  agiven mwjner  gistant  secretaries  to  such  Board,  shall  be  received  in  evidence,  and  shall  be 
evidenSr^  deemed  to  be  issued  or  written  by  or  under  the  direction  of  the  said  Board, 

without  further  proof,  unless  the  contrary  be  shown ;  and  all  documents  pur- 
porting to  be  certificates  issued  by  the  Board  of  Trade  in  pursuance  of  this 
act,  and  to  be  sealed  with  the  seal  of  such  Board,  or  to  be  signed  by  one  of 
the  officers  of  the  marine  department  of  such  Board,  shall  be  received  in  evi- 
dence, and  shall  be  deemed  to  be  such  certificates,  without  further  proo^ 
unless  the  contrary  be  shown. 

VIII.  The  Board  of  Trade  may  from  time  to  time  prepare  and  sanction 
forms  of  the  various  books,  instruments  and  papers  required  by  this  act 
other  than  those  required  by  the  second  part  thereof,  and  may  from  time  to 
time  make  such  alterations  therein  as  it  deems  requisite ;  and  shall,  before 
finally  issuing  or  altering  any  such  form,  give  such  public  notice  thereof  as 
it  deems  necessary  in  order  to  prevent  inconvenience ;  and  shall  cause  every 
such  form  to  be  sealed  witli  such  seal  as  aforesaid,  or  marked  with  some  other 
distinguishing  mark,  and  to  be  supplied  at  the  custom  houses  and  shipping 
offices  of  the  United  Kingdom  fi-ee  ot  charge,  or  at  such  moderate  prices  as 
it  may  from  time  to  time  fix,  or  may  license  any  person  to  print  and  sell  the 
same ;  and  every  such  book,  instrument  and  paper  as  aforesaid  shall  be  made 
in  the  form  issued  by  the  Board  of  Trade ;  and  sanctioned  by  it  as  the  proper 
form  for  the  time  bemg ;  aud  no  such  book,  instrument  or  paper  as  aforesaid, 
unless  made  in  such  form,  shall  be  admissible  in  evidence  in  any  ci?il  proceed- 
ing on  the  part  of  any  owner  or  master  of  any  ship ;  and  every  such  book, 
instrument  or  paper,  if  made  in  a  form  purporting  to  be  a  proper  form,  and 
to  be  sealed  or  marked  as  aforesaid,  shall  be  taken  to  be  made  in  the  form 
hereby  required,  unless  the  contrary  is  proved. 


Certain  forms  and 
instruments  to  be 
exempt  from 
stamp  duty. 


IX.  All  instruments  used  in  carrying  into  efiTect  the  second  part  of  this  act, 
if  not  already  exempted  from  stamp  duty,  and  all  instruments  which  by  the 
third,  fourth,  sixth  or  seventh  parts  of  this  act  are  required  to  be  made  in 
forms  sanctioned  by  the  Board  of  Trade,  if  made  in  such  forms,  and  all  in- 
struments used  by  or  under  the  direction  of  tlie  Board  of  Trade  in  carrying 
such  parts  of  this  act  into  efiect,  shall  be  exempt  from  stamp  duty. 

Penalties  for  for-       X.  Every  person  who  forges,  assists  in  forging,  or  procures  to  be  forged, 
JSudu'ient  a?t"  r-    ®"^^  ^^^  ^^  Other  distinguishing  mark  as  aforesaid,  or  who  fraudulently  alters, 
ation  of  forms,      assists  in  fraudulently  ultering,  or  procures  to  be  fraudulently  altered,  any 
and  for  not  using  form  issued  by  the  Board  of  Trade,  with  the  view  of  evading  any  of  the  pro- 
Bwd  of^^^e.     visions  of  this  act  or  any  condition  contained  in  such  form,  shall  for  each 
oflTence  be  deemed  guilty  of  a  misdemeanor ;  and  every  person  who,  in  any 
case  in  which  a  form  sanctioned  by  the  Board  of  Trade  is,  by  the  third  part 
of  this  act  required  to  be  used,  uses  without  reasonable  excuse  any  form  not 
purporting  to  be  so  sanctioned,  or  who  prints,  sells  or  uses  any  document 
purporting  to  be  a  form  so  sanctioned  knowing  the  same  not  to  be  so  sanc- 
tioned for  the  time  being  or  not  to  have  been  prepared  and  issued  by  the 
Board  of  Trade,  shall  for  each  such  ofience  incur  a  penalty  not  exceeding 
ten  pounds. 
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XI.  Subject  to  the  provisions  hereinafler  contained,  all  fees  and  payments  Application  of 
(other  than  fines)  coming  to  the  hands  of  the  Board  of  Trade  under  the  third  monies  and  nnes 
and  fourth  parts  of  this  act,  shall  be  carried  to  the  account  of  the  Mercantile  Trade? 
Marine  Fund  hereinafter  mentioned,  and  shall  be  dealt  with  as  herein  pre- 
scribed in  that  behalf;  and  all  fines  coming  to  the  hands  of  the  Board  of 

Trade  ander  this  act  shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer 
in  sQch  manner  as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form 
part  of  the  Consolidated  Fund  of  the  United  Kingdom. 

XII.  All  consular  officers,  and  all  officers  of  customs  abroad,  and  all  local  Returns  to  Board 
marine  boards  and  shipping  masters,  shall  make  and  send  to  the  Board  of  °^  ^"^^' 
Trade  such  returns  or  reports  on  any  matter  relating  to  British  merchant 

shipping  or  seamen  as  sucn  Board  renuires ;  and  all  snipping  masters  shall, 
whenever  required  by  the  Board  of  Trade,  produce  to  such  Board  or  to  its 
officers  all  official  log-books  and  other  documents  which,  in  pursuance  of  this 
act,  are  delivered  to  them. 

XIII.  Every  officer  of  the  Board  of  Trade,  and  every  commissioned  officer  officers  of  Board 
of  any  of  her  Majesty's  ships  on  full  pay,  and  every  British  consular  officer,  of  Trade,  naval 
and  the  registrar-general  of  seamen  and  his  assistant,  and  every  chief  officer  the7egi8trar- 
of  customs  in  any  place  in  her  Majesty's  dominions,  and  every  shipping  general  of  sea- 
master,  may,  in  c€ises  where  he  has  reason  to  suspect  that  the  provisions  of  Ji^stomTand  ^^ 
this  act  or  the  laws  for  the  time  being  relating  to  merchant  seamen  and  to  shipping  masten, 
navigation  are  not  complied  with,  exercise  the  following  powers ;  (that  is  to  ™*y  inspect  do- 

^Xv  '       1  «,«-«>  muster  crews. 

He  may  require  the  owner,  master  or  any  of  the  crew  of  any  British  ship 
to  produce  any  official  log-books  or  other  documents  relating  to  such 
crew  or  any  member  thereof  in  their  respective  possession  or  control : 
He  may  require  any  such  master  to  produce  a  list  of  all  persons  on  board 
his  ship,  and  take  copies  of  such  official  log-books,  or  documents,  or  of 
any  part  thereof: 
He  may  muster  the  crew  of  any  such  ship : 

He  may  summon  the  master  to  appear  and  give  any  explanation  concern- 
ing such  ship  or  her  crew  or  the  said  official  log-books  or  documents : 
And  if,  upon  requisition  duly  made  by  any  person  so  authorized  in  that  behalf 
as  aforesaid,  any  person  refuses  or  neglects  to  produce  any  such  official  log- 
book or  document  as  he  is  hereinbefore  required  to  produce,  or  to  allow  the 
same  to  be  inspected  or  copied  as  aforesaid,  or  impedes  any  such  muster  of  a 
crew  as  aforesaid,  or  refuses  or  neglects  to  give  any  explanation  which  he  is 
hereinbefore  required  to  give,  or  knowingly  misleads  or  deceives  any  person 
hereinbefore  authorized  to  demand  any  such  explanation,  he  shall  for  each 
such  offence  incur  a  penalty  not  exceeding  twenty  pounds. 

XIV.  The  Board  of  Trade  may  from  time  to  time,  whenever  it  seems  ex-  Board  of  Trade 
pedient  to  them  so  to  do,  appoint  any  person,  as  an  inspector,  to  report  to  may  appoint  in- 
them  upon  the  following  matters ;  (that  is  to  say,)  *^^  "* 

(1.)  Upon  the  nature  and  causes  of  any  accident  or  damage  which  any 
ship  has  sustained  or  caused,  or  is  alleged  to  have  sustained  or  caused : 

(2.)  Whether  the  provisions  of  this  act,  or  any  regulations  made  under  or 
by  virtue  of  this  act,  have  been  complied  with : 

(3.)  Whether  the  hull  and  machinery  of  any  steam  ship  are  sufficient  and 
iu  good  condition. 

XY.  Every  such  inspector  as  aforesaid  shall  have  the  following  powers ;  Powers  of  ia> 
(that  b  to  say,)  spectors. 

(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the  same  or  any  part 
thereof,  or  any  of  the  machinery,  boats,  equipments  or  articles  on 
board  thereof  to  which  the  provisions  of  this  act  apply,  not  unneces- 
sarily detaining  or  delaying  her  from  proceeding  on  any  voyage : 

(2.)  He  may  enter  and  inspect  any  premises  the  entry  or  inspection  of 
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which  appears  to  him  to  be  requisite  for  the  purpose  of  the  report 

which  he  is  directed  to  make : 
(8.)  He  may,  by  summons  under  his  hand,  require  the  attendance  of  all 

such  persons  as  he  thinks  fit  to  call  before  him  and  examine  for  such 

purpose,  and  may  require  answers  or  returns  to  any  inquiries  he  thinks 

fit  to  make : 
(4.)  He  may  require  and  enforce  the  production  of  all  books,  papers  or 

documents  which  he  considers  important  for  such  purpose : 
(5.)  He  may  administer  oaths,  or  may,  in  lieu  of  reouiring  or  administ^- 

ing  an  oath,  require  every  person  examined  by  him  to  make  and  sab- 

Bcribe  a  declaration  of  the  truth  of  the  statements  made  by  him  in  his 

examination : 
And  every  witness  so  summoned  as  aforesaid  shall  be  allowed  such  expenses 
as  would  be  allowed  to  any  witness  attending  on  subpoena  to  give  evidence 
before  any  Court  of  Record,  or  if  in  Scotland,  fo  anv  witness  attending  on 
citation  the  Court  of  Justiciary :  and  in  case  of  any  dispute  as  to  tiie  amount 
of  such  expenses  the  same  shall  be  referred  by  the  inspector  to  one  of  the 
masters  of  ner  Majesty's  Court  of  Queen's  Bench  in  England  or  Ireland,  or 
to  the  Queen's  and  Lord  Treasurer's  Remembrancer  in  Scotland,  who,  on  a 
request  made  to  him  for  that  purpose  under  the  hand  of  the  said  inspector, 
shall  ascertain  and  certify  the  proper  amount  of  such  expenses ;  and  every 

Eerson  who  refuses  to  attend  as  a  witness  before  any  such  inspector,  after 
aving  been  required  so  to  do  in  the  manner  hereby  directed  and  after  having 
had  a  tender  made  to  him  of  the  expenses  (if  any)  to  which  be  is  entitled  as 
aforesaid,  or  who  refuses  or  neglects  to  make  any  answer,  or  to  give  any 
return,  or  to  produce  any  document  in  his  possession,  or  to  make  or  subecrilie 
any  declarations  which  any  such  inspector  is  hereby  empowered  to  require, 
shall  for  each  such  offence  incur  a  penalty  not  exceeding  ten  pounds. 

XVI.  Every  person  who  wilfully  impedes  any  such  inspector  appointed  by 
the  Board  of  Trade  as  aforesaid  m  the  execution  of  his  duty,  whether  on 
board  any  ship  or  elsewhere,  shall  incur  a  penalty  not  exceeding  ten  pounds, 
and  may  be  seized  and  detained  by  such  inspector  or  other  person,  or  by  any 
person  or  persons  whom  he  may  call  to  his  assistance,  until  such  offender  can 
be  conveniently  taken  before  some  justice  of  the  peace  or  other  officer  having 
proper  jurisdiction. 

Part  II. 

BRITISH  SHIPS :  THBIR  0WNBR8HIP,  MBA.SUREMEKT  AND  &EGI8TRT. 

Application. 

XVII.  The  second  part  of  this  act  shall  apply  to  the  whole  of  her  Majesty's 
dominions. 

Description  and  Otonership  of  British  Ships, 

XVIII.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  bdoogs 
wholly  to  owners  of  the  following  description;  (that  is  to  say,) 

(1.)  Natural-born  British  subjects : 

Provided  that  no  natural-born  subject  who  has  taken  the  oath  of 
allegiance  to  any  foreign  sovereign  or  state  shall  be  entitled  to  be 
such  owner  as  aforesaid,  unless  he  has  subsequently  to  taking  such 
last-mentioned  oath  taken  the  oath  of  allegiance  to  her  Majesty, 
and  is  and  continues  to  be  during  the  whole  period  of  his  so  being 
an  owner  resident  in  some  place  within  her  Majesty's  dominions,  or 
if  not  so  resident,  member  of  a  British  factory,  or  partiier  in  a  house 
actually  carrying  on  business  in  the  United.  Kingdom  or  in  some 
other  place  within  her  Majesty's  dominions : 

(2.)  Persons  made  denizens  by  letters  of  denization,  or  naturalized  by  or 
pursuant  to  any  act  of  the  imperial  legislature,  or  by  or  pursuant  to 
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any  act  or  ordinance  of  the  proper  legislative  authority  in  any  British 

possession : 

Provided  that  such  persons  are  and  continue  to  be  during  the  whole 
period  of  their  so  being  owners  resident  in  some  place  within  her 
Majesty's  dominions,  or  if  not  so  resident,  members  of  a  British 
factory,  or  partners  in  a  house  actually  carrying  on  business  in  the 
United  Kingdom  or  in  some  other  place  within  her  Majesty's 
dominions,  and  have  taken  the  oath  of  allegiance  to  her  Majesty 
subsequently  to  the  period  of  their  being  so  made  denizens  or 
naturalized : 
(3.)  Bodies  corporate  established  under,  subject  to  the  laws  of  and  ha  vine 

their  principal  place  of  business  in  the  United  Kingdom  or  some  British 

possession. 

XIX.  Every  British  ship  must  be  registered  in  manner  hereinafter  men-  British  ships  with 

tioned,  except,  certain  exceptions 

(I.)  Ships  duly  registered  before  this  act  comes  into  operation :  tewL***  " 

(2.)  Ships  not  exceeding  fifteen  tons  burden  employed  solely  in  navigation 
on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on  the  rivers  or 
coasts  of  some  British  possession  wiUiin  which  the  managing  owners 
of  such  ships  are  resident : 
(3.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a  whole  or 
Bxed  deck,  and  employed  solely  in  fishing  or  trading  coastwise  on  the 
shores  of  Newfoundland  or  parts  adjacent  thereto,  or  in  the  gulf  of 
St.  Lawrence,  or  on  such  portion  of  the  coasts  of  Canada,  Nova 
Scotia  or  New  Brunswick  as  lie  bordering  on  such  gulf: 
And  no  ship  hereby  required  to  be  registered  shall,  unless  registered,  be  re- 
cognized as  a  British  ship ;  and  no  officer  of  customs  shall  grant  a  clearance 
or  transire  to  any  ship  hereby  required  to  be  registered  for  the  purpose  of 
enabling  her  to  proceed  to  sea  as  a  British  ship,  unless  the  master  of  such 
ship,  upon  being  required  so  to  do,  produces  to  him  such  certificate  of  registry 
as  is  hereinafter  mentioned ;  and  if  such  ship  attempts  to  proceed  to  sea  as  a 
British  ship  without  a  clearance  or  transire,  such  ofiicer  may  detain  such  ship 
until  such  certificate  is  produced  to  him. 

Measurement  of 

Measurement  of  Tannage,  Totinage. 

XX.  Throughout  the  following  rules  the  tonnaee  deck  shall  be  taken  to  be  Tonnage,  deck, 
the  upper  deck  in  ships  which  nave  less  than  tnree  decks,  and  to  be  the  '«*'»  decimals, 
second  deck  from  below  in  all  other  ships :  and  in  carrying  such  rules  into 

effect  all  measurements  shall  be  taken  in  feet  and  fractions  of  feet,  and  all 

fractions  of  feet  shall  be  expressed  in  decimals. 

'^  Rule  I. 

XXI.  The  tonnage  of  every  ship  to  be  registered,  with  the  exceptions  For  ships  to  be 
mentioned  in  the  next  section,  shall  previously  to  her  being  registered  be  "?**^l[f,**  *°5 
ascertained  by  the  following  rule,  hereinafter  called   Rule  I.;  and  the  ton-  whSh the*hoid is 
naffe  of  every  ship  to  which  such  rule  can  be  applied,  whether  she  is  about  clear. 

to  be  r^stered  or  not,  shall  be  ascertained  by  the  same  rule : 
(1.)  Measure  the  length  of  the  ship  in  a  straight  line  along  the  upper  side  Lengths, 
of  the  tonnage  deck  from  the  inside  of  the  inner  plank  ^average  thick- 
ness) at  the  side  of  the  stem  to  the  inside  of  the  midship  stem  timber 
or  plank  there,  as  the  case  mav  be  (average  thickness^,  deducting 
from  this  length  what  is  due  to  tne  rake  of  the  bow  in  toe  thickness 
of  the  deck,  and  what  is  due  to  the  rake  of  the  stern  timber  in  the 
thickness  of  the  deck,  and  also  what  is  due  to  the  rake  of  the  stem 
timber  in  one  third  of  the  round  of  the  beam ;  divide  the  length  so 
taken  into  the  number  of  equal  parts  required  by  the  following  table, 
according  to  the  class  in  such  table  to  which  the  ship  belongs : 
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Table, 
Class  1.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measare- 
ment  50  feet  long  or  under,  into  4  equal  parts : 

y,  2.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measore- 
ment  above  50  feet  long  and  not  exceeding  1^,  into  6  eqoal  parts : 

yy  3.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  meaauie- 
ment  above  120  feet  long  and  not  exceeding  180,  into  8  equal  parts : 

„  4.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measure- 
ment above  180  feet  long  and  not  exceeding  225,  into  10  equal  parts: 

y,  5.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measure- 
ment above  225  feet  long,  into  12  equal  parts. 
Trantverse  aresi.  (2.)  Then,  the  hold  being  first  sufficiently  cleared  to  admit  of  the  required 
depths  and  breadths  beins  propjerly  taken,  find  the  transverse  area  of 
such  ship  at  each  point  ot  division  of  the  length  as  follows : — measure 
the  depth  at  each  point  of  division,  from  a  point  at  a  distance  of  one 
third  of  the  round  of  the  beam  below  such  deck,  or,  in  case  of  a  break, 
below  a  line  stretched  in  continuation  thereof,  to  the  upper  side  of  the 
floor  timber  at  the  inside  of  the  limber  strake,  afW  deducting  tbe 
average  thickness  of  the  ceiling  which  is  between  the  bilge  planks  and 
limber  strake ;  then,  if  the  depth  at  the  midship  division  of  the  length 
do  not  exceed  sixteen  feet,  divide  each  depth  into  four  equal  parts; 
then  measure  the  inside  horizontal  breadth  at  each  of  the  three  points 
of  division,  and  also  at  the  upper  and  lower  points  of  the  depth,  ex- 
tending each  measurement  to  the  average  thickness  of  that  part  of  the 
ceiling  which  is  between  the  points  of  mesisurement ;  number  these 
breadths  from  above  (t.  e.  numbering  the  upper  breadth  one,  and  so 
on  down  to  the  lowest  breadth) ;  multiply  the  second  and  fourth  by 
four,  and  the  third  by  two ;  add  these  products  together,  and  to  the 
sum  add  the  first  breadth  and  the  fifth ;  multiply  the  quantity  thus 
obtained  by  one  third  of  the  common  interval  between  the  broidtha, 
and  the  product  shall  be  deemed  the  transverse  area ;  but  if  tbe  mid- 
ship depth  exceed  sixteen  feet,  divide  each  depth  into  six  equal  parts 
instead  of  four,  and  measure  as  before  directed  the  horizontal  breadths 
at  the  five  points  of  division,  and  also  at  the  upper  and  lower  points 
of  the  depth ;  number  them  from  above  as  before ;  multiply  the  second, 
fourth  and  sixth  by  four,  and  the  third  and  fifth  by  two ;  add  these 
products  together,  and  to  the  sum  add  the  first  breadth  and  the 
seventh;  multiply  the  quantity  thus  obtained  by  one  third  of  the 
common  interval  between  the  breadths^  and  the  product  shall  be 
deemed  the  transverse  area. 

(3.)  Havine  thus  ascertained  the  transverse  area  at  each  point  of  divi<iion 
of  the  lenffth  of  the  ship  as  required  bjr  the  above  table,  proceed  to 
ascertain  the  register  tonnage  of  the  ship  in  the  following  manner  :— 
Number  the  areas  successively  1,  2,  3,  &c..  No.  1  being  at  the  ex- 
treme limit  of  the  length  at  the  bow,  and  the  last  No.  at  the  extreme 
limit  of  the  length  at  the  stern ;  then,  whether  the  length  be  divided 
according  to  the  table  into  four  or  twelve  parts  as  in  classes  1  and  5, 
or  any  intermediate  number  as  in  classes  2,  3  and  4,  multiply  tbe 
second  and  every  even  numbered  area  by  four,  and  the  third  and 
every  odd  numbered  area  (except  the  first  and  last)  by  two ;  add  these 
products  together,  and  to  the  sum  add  the  first  and  last  if  they  yield 
anything ;  multiply  the  quantity  thus  obtained  by  one  third  of  tbe 
common  interval  between  the  areas,  and  the  product  will  be  the  cubi- 
cal contents  of  the  space  under  the  tonnage  deck ;  divide  this  product 
by  one  hundred,  and  the  quotient  being  the  tonnage  under  the  tonnage 
deck  shall  be  deemed  to  be  the  register  tonnage  of  the  ship,  subject  to 
the  additions  and  deductions  hereinafter  mentioned. 

(4.)  If  there  be  a  break,  a  poop,  or  any  other  permanent  closed-in  space 
on  the  upper  deck,  available  for  cargo  or  stores,  or  for  the  berthin^- 
or  accommodation  of  passengers  or  creW;  the  tonnage  of  such  spac . 
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shall  be  ascertained  as  follows : — Measure  the  internal  mean  length  of 
such  space  in  feet,  and  divide  it  into  two  equal  parts ;  measure  at  the 
middle  of  its  height  three  inside  breadths,  namely,  'one  at  each  end  and 
the  other  at  the  middle  of  the  length ;  then  to  the  sum  of  the  end 
breadths  add  four  times  the  middle  breadth,  and  multiply  the  whole 
sum  by  one  third  of  the  common  interval  between  the  breadths ;  the 
product  will  give  the  mean  horizontal  area  of  such  space ;  then  measure 
the  mean  height,  and  multiply  by  it  the  mean  horizontal  area ;  divide 
the  product  by  one  hundred,  and  the  quotient  shall  be  deemed  to  be 
the  tonnage  of  such  space,  and  shall  be  added  to  the  tonnage  under 
the  tonnage  deck,  ascertained  as  aforesaid,  subject  to  the  following 
provisoes ;  first,  that  nothing  shall  be  added  for  a  closed-in  space  solely 
appropriated  to  the  berthing  of  the  crew,  unless  such  space  exceeds 
one-twentieth  of  the  remaining  tonnage  of  the  ship,  and  in  case  of 
such  excess  the  excess  only  shall  be  added  ;  and,  secondly,  that  nothing 
shall  be  added  in  respect  of  any  building  erected  for  the  shelter  of  deck 
passengers,  and  approved  by  the  Board  of  Trade. 
(5.)  If  the  ship  has  a  third  deck,  commonly  called  a  spar  deck,  the  ton-  In  case  of  two  or 
nage  of  the  space  between  it  and  the  tonnage  deck  shall  be  ascertained  ™*'*  decki. 
as  follows : — Measure  in  feet  the  inside  length  of  the  space  at  the  mid- 
dle of  its  height  from  the  plank  at  the  side  of  the  stem  to  the  lining  on 
the  timbers  at  the  stem,  and  divide  the  length  into  the  same  number 
of  equal  parts  into  which  the  length  of  the  tonnage  deck  is  divided  as 
above  directed ;  measure  (also  at  the  middle  of  its  height)  the  inside 
breadth  of  the  space  at  each  of  the  points  of  division,  also  the  breadth 
of  the  stem  and  the  breadth  at  the  stern ;  number  them  successively  1, 
2,  3,  &c.,  commencing  at  the  stem ;  multiply  the  second  and  all  the 
other  even  numbered  breadths  by  four,  and  the  third  and  all  the  other 
odd  numbered  breadths  (except  the  first  and  last)  by  two ;  to  the  sum  of 
these  products  add  the  first  and  last  breadths ;  multiply  the  whole  sum 
by  one  third  of  the  common  interval  between  the  breadths,  and  the 
result  will  give  in  superficial  feet  the  mean  horizontal  area  of  such 
space ;  measure  the  mean  height  of  such  space,  and  multiply  by  it  the 
mean  horizontal  area,  and  the  product  will  be  the  cubical  contents  of 
the  space ;  divide  this  product  by  one  hundred,  and  the  quotient  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shall  be  added  to  the  other 
tonnage  of  the  ship  ascertained  as  aforesaid ;  and  if  the  ship  has  more 
than  three  decks,  the  tonnage  of  each  space  between  decks  above  the 
tonnage  deck  shall  be  severally  ascertained  in  manner  above  described, 
and  shall  be  added  to  the  tonnage  of  the  ship  ascertained  as  afore- 
said. 

RULK  II. 

XXII.  Ships  which,  requiring  to  be  measured  for  any  purpose  other  than  For  ships  not 
registry,  have  cargo  on  board,  and  ships  which,  requiring  to  be  measured  for  r«^uiring  registry 
the  purpose  of  registry,  cannot  be  measured  by  the  rule  above  given,  shall  be  board.*'**  **° 
measured  by  the  following  rule,  hereinafter  csJled  Rule  II. : 
(1.)  Measure  the  lengm  on  the  upper  deck  from  the  outside  of  the  outer  Length, 
plank  at  the  stem  to  the  aftside  of  the  stern  post,  deducting  therefrom 
the  distance  between  the  aftside  of  the  stem  nost  and  the  rabbet  of  the 
stem  post  at  the  point  where  the  counter  plank  crosses  it ;  measure 
also  the  greatest  breadth  of  the  ship  to  the  outside  of  the  outer  plank-  Breadth, 
ing  or  wales,  and  then,  having  first  marked  on  the  outside  of  the  ship 
on  both  sides  thereof  the  height  of  the  upper  deck  at  the  ship's  sides, 
girt  the  ship  at  the  greatest  breadth  in  a  direction  perpendicular  to  the 
keel  from  the  height  so  marked  on  the  outside  of  the  ship  on  the  one 
side  to  the  height  so  marked  on  the  other  side  by  passing  a  chain 
under  the  keel ;  to  half  the  girth  thus  taken  add  half  the  main  oreadth ;  Girting  of  the 
square  the  sum  ;  multiply  the  result  by  the  length  of  the  ship  taken  "^^P* 
as  aforesaid ;  then  multiply  this  product  by  the  factor  •0018  (eighteen 
ten-thousandths)  in  the  case  of  ships  built  of  wood,  and  '0021  (twenty- 
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one  ten-thousandths)  in  the  case  of  ships  bnilt  of  iron,  and  the  product 
shall  be  deemed  the  register  tonnage  of  the  ship  subject  to  the  additions 
and  deductions  hereinafter  mentioned. 
(2.)  If  there  be  a  break,  a  poop,  or  other  closed-in  space  on  the  upper 
deck,  the  tonnage  of  such  space  shall  be  ascertained  by  muluplyme 
together  the  mean  length,  breadth  and  depth  of  sucq  space,  and 
dividing  the  product  by  100,  and  the  quotient  so  obtained  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shall,  subject  to  the 
deduction  for  a  closed-in  space  appropriated  to  the  crew  as  mentioned 
in  Rule  I.,  be  added  to  the  tonnage  of  the  ship  ascertained  as  afore- 
said. 

XXIir.  In  every  ship  propelled  by  steam  or  other  power  requiring  eoeiiie 
room,  an  allowance  shall  be  made  for  the  space  occupied  by  the  propeuiog 
power,  and  the  amount  so  allowed  shall  be  deducted  from  the  gross  tonnage 
of  the  ship  ascertained  as  aforesaid,  and  the  remainder  shall  be  deemed  to  be 
the  register  tonnage  of  such  ship^  and  such  deduction  shall  be  estimated  as 
follows ;  (that  is  to  say,) 

(a.)  As  regards  ships  propelled  by  paddle  wheek  in  which  the  tonnage 
of  the  space  solely  occupied  by  and  necessary  for  the  proper  working  of 
the  boilers  and  machinery  is  above  twenty  per  cent  and  under  thirty  per 
cent,  of  the  gross  tonnage  of  the  ship,  such  deduction  shall  be  thirty-seven 
one-hundredths  of  such  gross  tonnage ;  and  in  ships  propelled  by  screws  in 
which  the  tonnage  of  such  space  is  above  thirteen  per  cent,  and  under 
twenty  per  cent,  of  such  gross  tonnage,  such  deduction  shall  be  thirty-two 
one-hundredths  of  such  srross  tonnage : 

(b,)  As  regards  all  other  ships,  the  deduction  shall,  if  the  Commissioners 
of  Customs  and  the  owner  both  agree  thereto,  be  estimated  in  the  same 
manner ;  but  either  they  or  he  may  in  their  or  his  discretion  require  the 
space  to  be  measured  and  the  deduction  estimated  accordingly ;  and  when- 
ever such  measurement  is  so  required  the  deduction  shall  consist  of  the  ton- 
nage of  the  space  actually  occupied  by  or  required  to  be  inclosed  for  the 
proper  working  of  the  boilers  and  machinery,  with  the  addition  in  the  case 
of  ships  propelled  by  paddle  wheels  of  one  half,  and  in  the  case  of  shim 
propelled  by  screws  of  three  fourths  of  the  tonnage  of  such  space ;  and  the 
measurement  and  use  of  such  space  shall  be  governed  by  the  following 
rules;  (that  is  to  say,) 

(1.)  Measure  the  mean  depth  of  the  space  from  its  crown  to  the  ceiling  at 
the  limber  strake,  measure  also  three,  or,  if  necessary,  more  than  toree 
breadths  of  the  space  at  the  middle  of  its  depth,  taking  one  of  soch 
measurements  at  each  end,  and  another  at  the  middle  of  the  length ; 
take  the  mean  of  such  breadths ;  measure  also  the  mean  length  of  the 
space  between  the  foremost  and  aftermost  bulkheads  or  limits  of  its 
length,  excluding  such  parts,  if  any,  as  are  not  actually  occupied  by 
or  required  for  the  proper  working  of  the  machinery ;  multiply  toge- 
ther these  three  dimensions  of  length,  breadth  and  depth,  and  toe  pro- 
duct will  be  the  cubical  contents  of  the  .space  below  the  crown ;  then 
find  the  cubical  contents  of  the  space  or  spaces,  if  any,  above  the 
crown  aforesaid,  which  are  framed  in  for  the  machinery  or  for  the 
admission  of  light  and  air,  by  multiplying  together  the  length,  depth 
and  breadth  thereof;  add  such  contents  to  the  cubical  contents  of  the 
space  below  the  crown ;  divide  the  sum  by  100 ;  and  the  result  shall 
be  deemed  to  be  the  tonnage  of  the  said  space : 
(2.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured  the  en- 
gines and  boilers  are  fitted  in  separate  compartments,  the  contents  of 
each  shall  be  measured  severally  in  like  manner,  according  to  the 
above  rules,  and  the  sum  of  their  several  results  shall  be  deemed  to  be 
the  tonnage  of  the  said  space : 
(3.)  In  the  case  of  screw  steamers  in  which  the  space  aforesaid  is  to  be 
measured^  the  contents  of  the  shaft  trunk  shall  be  added  to  and  deemed 
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to  form  part  of  such  space,  and  shall  be  ascertained  by  multiplying 
together  the  mean  length,  breadth  and  depth  of  the  trunk,  and  divi- 
ding the  product  by  100 : 

(4.)  If  m  any  ship  in  which  the  space  aforesaid  is  to  be  measured  any  Alteration  of  en. 
alteration  be  made  in  the  length  or  capacity  of  such  space,  or  if  any  ^*  '^^' 
cabins  be  fitted  in  such  space,  such  ship  shall  be  deemed  to  be  a  ship 
not  registered  until  remeasurement : 

(6.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured  any  goods  Penalty  for  carry- 
or  stores  are  stowed  or  carried  in  such  space,  the  master  and  owner  ["*  ********  *°  *^^^ 
shall  each  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds :      ^^^ 

XXIV.  In  ascertaining  the  tonnage  of  open  ships  the  upper  edge  of  the  Open  thipi  how 
upper  strake  is  to  form  the  boundary  line  of  measurement,  and  the  depths  "•••^'^l' 
shall  be  taken  from  an  athwartship  line,  extended  from  upper  edge  to  upper 

edge  of  the  said  strake  at  each  division  of  the  length. 

XXV.  In  every  registered  British  ship  the  number  denoting  the  register  Tonnage  and 
tonnage,  ascertained  as  hereinbefore  directed,  and  the  number  of  her  cer-  SSSSe'to  bT'" 
tificate  of  registry,  shall  be  deeply  carved  or  otherwise  permanently  marked  carved  on  main 
on  her  main  beam,  and  shall  be  so  continued ;  and  if  it  at  any  time  cease  ^'^*™* 

to  be  80  coQtinued  such  ship  shall  no  longer  be  recognized  as  a  British  ship. 

XXVI.  Whenever  the  tonnage  of  any  ship  has  been  ascertained  and  re-  Tonnage  when 
ffistered  in  accordance  with  the  provisions  of  tliis  act,  the  same  shall  thence-  JJS^^^'Tafte*** 
forth  be  deemed  to  be  the  tonnage  of  such  ship,  and  be  repeated  in  every  deemedi  Uie  toL 
subee^nent  registry  thereof,  unless  any  alteration  is  made  in  the  form  or  nage. 
capacity  of  sudi  ship,  or  unless  it  is  discovered  that  the  tonnage  of  such  ship 

has  been  erroneously  computed ;  and  in  either  of  such  cases  such  ship  shall 
be  remeasured,  and  ner  tonnage  determined  and  registered  according  to  the 
roles  hereinbefore  contained  in  that  behalf. 

XXVII.  The  rules  for  the  measurement  of  tonnage  herein  contained  shall  RemeatnTement 
not  make  it  necessary  to  alter  the  present  registered  tonnage  of  any  British  JegulSJed  may'^be 
ship  registered  before  this  act  comes  into  operation ;  but  if  the  owner  of  any  made,  but  not  to 
SQch  ship  desires  to  have  the  same  remeasured  according  to  such  rules,  he  ^  oonipni«ory. 
Biay  apply  to  the  Commissioners  of  Customs  for  the  purpose  and  such  com- 
missioners shall  thereupon,  and  on  payment  of  such  reasonable  charge  for 

the  expenses  of  remeasurement,  not  exceeding  the  sum  of  seven  shillings  and 
sixpence  for  each  transverse  section,  as  they  may  authorize,  direct  such 
remeasurement  to  be  made,  and  such  ship  shall  thereupon  be  remeasured  ac- 
cording to  such  rules  as  aforesaid,  or  according  to  such  of  them  as  may  be 
applicable ;  and  the  number  denoting  the  register  tonnage  shall  be  altered 
accordingly. 

XXVIII.  If  it  appears  to  the  Commissioners  of  Customs  that  in  any  steam  Power  to  remta- 
ship  measured  before  this  act  comes  into  operation  store  rooms  or  coal  bunkers  improjSf/^."" 
have  been  introduced  into  or  thrown  across  the  engine  room,  so  that  the  de-  tended. 
dacdon  from  the  tonnage  on  account  of  the  engine  room  is  larger  than  it 

ought  to  be,  the  said  commissioners  may,  if  they^  think  fit,  direct  such  engine 
room  to  be  remeasured  according  to  the  rules  in  force  before  this  act  comes 
into  operation,  excluding  the  space  occupied  by  such  store  rooms  or  coal 
bonkers,  or  may,  if  the  owner  so  desire,  cause  the  ship  to  be  remeasured  ac- 
cording to  the  rules  hereinbefore  contained,  and  subject  to  the  conditions  con- 
tained in  the  last  preceding  section  ;  and  after  remeasurement  the  said  com- 
missioners shall  cause  the  ship  to  be  registered  anew,  or  the  registry  thereof 
to  be  altered,  as  the  case  may  require. 

XXIX.  The  Commissioners  of  Customs  may,  with  the  sanction  of  the  Ofiicen  may  be 
treasury,  appoint  such  persons  to  superintend  the  survey  and  admeasurement  JJEJiJ^nf  made 
of  ships  as  they  think  fit ;  and  may,  w^th  the  approval  of  the  Board  of  Trade,  fofmeaaucement 
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make  such  regulations  for  that  purpose  as  may  be  oecessary ;  aad  also,  widi 
the  like  approval,  make  such  modifications  and  alterations  as  from  time  to 
time  become  necessary  in  the  tonnage  rules  hereby  prescribed,  in  order  to  the 
more  accurate  and  uniform  application  thereof,  and  the  effectual  carrying  out 
of  the  principle  of  admeasurement  therein  adopted. 

JRegUtry  of  British  Ships, 

XXX.  The  following  persons  are  required  to  register  British  ships,  and 
shall  be  deemed  registrars  for  the  purposes  of  this  act ;  (that  is  to  say,) 

(1.)  At  any  port  or  other  place  in  the  United  Kingdom  or  Isle  of  Man 
approved  by  the  Commissioners  of  Customs  for  the  registry  of  ships, 
the  collector,  comptroller  or  other  principal  officer  of  customs  for  the 
time  being : 

(2.)  In  the  Islands  of  Guernsey  and  Jersey,  the  principal  officers  of  bfr 
Majesty's  customs,  together  with  the  governor,  lieutenant-goveraof 
or  other  person  administering  the  government  of  such  islands  re- 
spectively ; 

(3.)  In  Malta,  Gibraltar  and  Heligoland,  the  governor,  lieutenant-go- 
vernor or  other  person  administering  the  government  of  such  pl^es 
respectively : 

(4.)  At  any  port  or  place  so  approved  as  aforesaid  within  the  limits  of  the 
charter  but  not  under  the  government  of  the  East  India  Company,  and 
at  which  no  custom  house  is  established,  the  collector  of  duties,  to- 
gether with  the  governor,  lieutenant-governor  or  other  person  admi- 
nistering the  government : 

(6.)  At  the  ports  of  Calcutta,  Madras  and  Bombay,  the  master  attendants, 
and  at  any  other  port  or  place  so  approved  as  aforesaid  within  the 
limits  of  the  charter  and  under  the  government  of  the  East  Indn 
Company,  the  collector  of  duties,  or  any  other  person  of  six  years 
standing  in  the  civil  service  of  the  said  company  who  b  appomted 
by  any  of  the  governments  of  the  said  company  to  act  for  this  pur- 
pose: 

(6.)  At  every  other  port  or  place  so  approved  as  aforesaid  within  her 
Majesty's  dominions  abroad,  the  collector,  comptroller  or  other  prin- 
cipal officer  of  customs  or  of  navigation  laws,  or  if  there  is  no  soch 
officer  resident  at  such  port  or  place,  the  governor,  lieutenant-governor 
or  other  person  administering  the  government  of  the  possession  ia 
which  such  port  or  place  is  situate. 

XXXI.  The  governor,  lieutenant-governor  or  other  person  administer- 
ing the  government  in  any  British  possession  where  any  ship  is  registered 
under  the  authority  of  this  act  shall,  with  rei^rd  to  the  performance  of  any 
act  or  thing  relating  to  the  registry  of  a  ship  or  of  any  interest  therein,  he 
considered  in  all  respects  as  occupying  the  place  of  the  Commissioners  of 
Customs ;  and  any  British  consular  officer  shall,  in  any  place  where  there  n 
no  justice  of  the  peace,  be  authorized  to  take  any  declaration  hereby  required 
or  permitted  to  be  made  in  the  presence  of  a  justice  of  the  peace. 

Rejistwtokeep       XXXII.  Every  registrar  shall  keep  a  book,  to  be  called  "The  Register 
register  books.       Book,"  and  enter  therein  the  particulars  hereinafter  requured  to  be  re- 
gistered. 

Port  of  registry  of      XXXIII.  The  port  or  place  at  which  any  British  ship  is  registered  for  tbc 
British  ship.         ^j^g  being  shall  be  considered  her  port  of  registry  or  the  port  to  which  she 
belongs. 

Name  of  ship.  XXXIV.  The  following  rules  shall  be  observed  with  respect  to  the  names 

of  British  registered  ships ;  (that  is  to  say,) 
(1.)  Before  registry  the  name  of  each  ship  and  of  the  port  to  which  she 
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belongs  shall  be  painted  on  a  conspicuous  part  of  her  stem  on  a  dark 

eronnd  in  white  or  yellow  letters  of  a  lengtn  not  less  than  four  inches: 
(2.)  So  change  shall  be  made  in  the  name  of  any  registered  ship  : 
(3.)  No  concealment,  absence  or  avoidable  obliteration  9f  the  above  names 

shall  be  permitted  except  for  the  purpose  of  escaping  capture  by  an 

enemy : 
(4.)  The  ship  shall  not  be  described  by  or  with  the  knowled^  of  the 

owner  or  master  by  any  name  other  than  the  one  by  which  she  is 

registered : 
And  for  every  breach  of  the  above  rules  or  any  of  them  the  owner  and  mas- 
ter shall  each  incur  a  penalty  not  exceeding  one  hundred  pounds. 

XXXV.  Every  application  for  the  registry  ofa  ship  shall  in  the  case  of  Application  for 
individuals  be  made  by  the  person  requiring  to  be  registered  as  owner,  or  by  I!?l*2id'^^***"* 
some  one  or  more  of  such  persons  if  more  than  one,  or  by  his  or  their  duly 

authorized  agent,  and  in  the  case  of  bodies  corporate  by  their  duly  authorized 
agent;  the  authority  of  such  agent,  if  appointed  by  individuals,  to  be  testified 
by  some  writing  under  the  hands  of  the  appointors,  and  if  appointed  by  a 
body  corporate^  by  some  instrument  under  the  common  seal  of  such  body 
corporate. 

XXXVI.  Before  registry,  the  ship  shall  be  surveyed  by  a  person  duly  ap-  surrey  of  ihip. 
pointed  under  this  act;  and  such  surveyor  shall  grant  a  certificate  in  the  form 

marked  A.  in  the  schedule  hereto,  specifying  her  tonnage,  build  and  such 
other  particulars  descriptive  of  the  identity  of  the  ship  as  may  from  time  to 
time  be  reonired  by  the  Board  of  Trade ;  and  such  certificate  shall  be  de- 
livered to  tne  registrar  before  registry. 

XXXVII.  The  following  rules  shall  be  observed  with  respect  to  entries  in  Rules  m  to  en. 
the  register  book ;  (that  is  to  say,)  SJS^^*^^' 

(1.)  The  property  in  a  ship  shall  be  divided  into  sixty-four  shares : 

(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or  owners  by 
transmission  hereinafter  contained,  not  more  them  thirty-two  indi- 
viduals shall  be  entitled  to  be  registered  at  the  same  time  as  owners  of 
any  one  ship  ;  but  this  rule  shall  not  affect  the  beneficial  title  of  any 
number  of  persons  or  of  any  company  represented  by  or  claiming  under 
or  through  any  registered  owner  or  joint  owner : 

(8.)  No  person  shall  be  entitled  to  be  registered  as  owner  of  any  fractional 
part  ofa  share  in  a  ship ;  but  any  number  of  persons,  not  exceeding 
i-ve,  may  be  registered  as  joint  owners  ofa  ship  or  of  a  share  or  shares 
therein : 

(4.)  Joint  owners  shall  be  considered  as  constituting  one  person  only  as 
regards  the  foregoing  rule  relating  to  the  number  of  persons  entitled 
to  be  registered  as  owners,  and  shall  not  be  entitled  to  dispose  in 
severalty  of  any  interest  in  any  ship  or  in  any  share  or  shares  therein 
in  respect  of  which  they  are  registered  : 

(6.)  A  body  corporate  may  be  registered  as  owner  by  its  corporate  name. 

XXXVIII.  No  person  shall  be  entitled  to  be  registered  as  owner  of  a  ship  Deelvation  of 
or  any  share  therein  until  he  has  made  and  subscribed  a  declaration  in  the  form  SJJ?"*^*^  ^^  ^^' 
marked  B.  in  the  schedule  hereto,  referring  to  the  ship  as  described  in  the     ^   "    owner. 
certificate  of  the  surveyor,  and  containing  the  following  particulars  ]  (that  is 

to  say,) 

(1.)  A  statement  of  his  qualification  to  be  an  owner  ofa  share  in  a  British 
ship : 

(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was  built, 
or  (if  the  ship  is  foreign-built,  and  the  time  and  place  of  building  not 
known),  a  statement  that  she  is  foreign-built,  and  that  he  does  not 
know  the  time  or  place  of  her  building ;  and,  in  addition  thereto,  in 
the  case  of  a  foreign  ship,  a  statement  of  her  foreign  name,  or  (in  the 
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case  of  a  ship  condemned)  a  statement  of  the  time^  place  and  court  tt 
and  by  which  she  was  condemned : 
^3.)  A  statement  of  the  name  of  the  master : 

(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  he  is  en- 
titled to  be  registered  as  owner: 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any  legal  or  benefidti 
interest  in  sucn  ship  or  any  share  therein  : 
The  above  declaration  of  ownership  shall  be  made  and  subscribed  in  the 
presence  of  the  registrar  if  the  declarant  reside  within  Bye  miles  of  the  custon 
nouse  of  the  port  of  registry,  but  if  beyond  that  distance,  in  the  presence  of 
any  registrar  or  of  any  justice  of  the  peace. 

XXXIX.  No  body  corporate  shall  be  entitled  to  be  reg^tered  as  owner  of 
a  ship  or  of  any  share  therein  until  the  secretary  or  other  duly  appointed 
public  officer  of  such  body  corporate  has  made  and  subscribed  in  the  presence 
of  the  registrar  of  the  port  of  registry  a  declaration  in  the  form  marked  *C  in 
the  schedule  hereto,  referring  to  the  ship  as  described  in  the  certificate  of  the 
surveyor,  and  containing  the  following  particulars ;  (that  is  to  saV)) 
(1.)  A  statement  of  such  circumstances  of  the  constitution  and  business  of 
such  body  corporate  as  prove  it  to  be  qualified  to  own  a  British  ship: 
(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was 
built,  or  (if  the  ship  is  foreign-built,  and  toe  time  and  place  of  build- 
ing unknown)  a  statement  toat  she  is  foreign-built,  and  that  he  does 
not -know  the  time  or  place  of  her  building;  and,  in  addition  thereto, 
in  the  case  of  a  foreign  ship,  a  statement  of  her  foreign  name,. or  (in 
the  case  of  a  ship  condemned)  a  statement  of  the  time,  place  and  doort 
at  and  by  which  she  was  condemned : 
(S.)  A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  such  body 

corporate  is  owner : 
(6.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any  legal  or  bene- 
ficial interest  in  such  ship  or  any  share  therein. 

XL.  Upon  the  first  registry  of  a  ship  there  shall,  in  addition  to  the  decla- 
ration of  ownership,  be  produced  the  following  evidence ;  (that  is  to  say,) 

(1.)  In  the  case  of  a  British-built  ship,  a  certificate  (which  the  boilderis 
hereby  required  to  grant  under  his  hand)  containing  a  true  account  of 
the  proper  denomination  and  of  the  tonnage  of  such  ship  as  estimated 
by  him,  and  of  the  time  when  and  of  the  place  where  such  ship  was 
built,  together  with  the  name  of  the  party  (if  any)  on  whose  aceoont 
he  has  built  the  same,  and,  if  any  sale  or  sales  have  taken  place,  the 
bill  or  bills  of  sale  under  which  the  ship  or  share  therein  has  become 
vested  in  the  party  requiring  to  be  registered  as  owner : 

(2.)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in  the  case  of 
a  British-built  ship,  unless  the  person  requiring  to  be  regist^ed  as 
owner,  or,  in  the  case  of  a  body  corporate,  the  duly  appointed  officer, 
declares  that  the  time  or  place  of  her  building  is  unknown,  or  that 
the  builder's  certificate  cannot  be  procured,  iu  which  case  there  ^all 
be  required  only  the  bill  or  bills  of  sale  under  which  the  ship  or  share 
therein  became  vested  in  the  party  requiring  to  be  registered  as  owner 
thereof: 

(3.)  In  the  case  of  a  ship  condemned  by  any  competent  court,  an  official 
copy  of  the  condemnation  of  such  ship. 

XLI.  If  any  builder  wilfully  makes  a  false  statement  in  an^  certificate 
hereby  required  to  be  granted  by  him,  he  shall  for  every  such  offence  mcor  a 
penalty  not  exceeding  one  hundred  pounds. 
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XLII.  As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a  ship  Particulars  of 
have  been  complied  with,  the  registrar  shall  enter  in  the  register  book  the  enjjy  in  reguter 
followine  particulars  relating  to  such  ship ;  (that  is  to  say,) 
(I.)  Tlie  name  of  the  ship  and  of  the  port  to  which  she  belongs: 
(2.)  The  details  as  to  her  tonnage,  build  and  description  comprised  in  the 

certificate  hereinbefore  directed  to  be  ^ven  by  the  surveyor; 
(8.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration  or 

declarations  of  ownership : 
(4.)  The  names  and  descriptions  of  her  registered  owner  or  owners,  and  if 

there  is  more  than  one  such  owner,  the  proportions  in  which  they  are 

interested  in  such  ship. 

XLII  I.  No  notice  of  any  trust,  express,  implied  or  constructive,  shall  be  No  notice  taken 
entered  in  the  register  book,  or  receivable  by  the  registrar;  and,  subject  to  o'^'*"^* 
any  rights  and  powers  appearing  by  the  register  book  to  be  vested  in  any 
other  party,  the  registered  owner  of  any  ship  or  share  therein  shall  have 
power  absolutely  to  dispose  in  manner  hereinafter  mentioned  of  such  ship  or 
share,  and  to  give  efiectual  receipts  for  any  money  paid  or  advanced  by  way 
of  consideration. 

Certi/ieate  of 
Certificate  of  Registry.  Rtgutry. 

XLIV.  Upon  the  completion  of  the  registry  of  any  ship  the  registrar  shall  Certificate  of 
grant  a  certificate  of  registry  in  the  form  marked  D.  in  the  schedule  hereto,  J2|J^  *®  *** 
comprising  the  following  particulars;  (that  is  to  say,) 
n.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs: 
(2.)  The  details  as  to  her  tonnage,  build  and  description  comprised  in  the 

certificate  hereinbefore  directed  to  be  given  by  the  surveyor : 

The  name  of  her  master : 

The  several  particulars  as  to  her  origin  stated  in  the  declaration  or 

declarations  of  ownership : 
(6.)  The  names  and  descriptions  of  her  registered  owner  or  owners,  and  if 

there  is  more  than  one  such  owner,  the  proportions  in  which  they  are 

respectively  interested,  indorsed  upon  such  certificate. 

XLT.  Whenever  any  change  takes  place  in  the  registered  ownership  of  change  of  owners 
any  ship,  then,  if  such  chanffe  occurs  at  a  time  when  the  ship  is  at  her  port  to  be  indorsed  on 
of  registry,  the  master  shall  forthwith  deliver  the  certificate  of  registry  to  the  ^tiy.**  ***  "* 
registrar,  and  he  shall  indorse  thereon  a  memorandum  of  such  change ;  but  if 
such  change  occurs  during  the  absence  of  the  ship  from  her  port  of  registry, 
then  upon  her  first  return  to  such  port  the  master  shall  deliver  the  certificate 
of  reg^try  to  the  registrar,  and  he  shall  indorse  thereon  a  like  memorandum 
of  the  change ;  or  if  she  previously  arrives  at  any  port  where  there  is  a  British 
registrar,  such  registrar  shall,  upon  being  advised  by  the  registrar  of  her  port 
of  registry  of  the  change  having  taken  place,  indorse  a  like  memorandum 
thereof  on  the  certificate  of  registry,  and  may  for  that  purpose  require  the 
certificate  to  be  delivered  to  him,  so  that  the  ship  be  not  thereby  detained ; 
and  any  master  who  fails  to  deliver  to  the  registrar  the  certificate  of  registry 
as  hereinbefore  required  shall  incur  a  penalty  not  exceeding  one  hundred 
pounds. 

XLVI.  Whenever  the  master  of  any  British  registered  ship  is  changed.  Change  of  master 
the  following  persons,  that  is  to  say,  if  such  change  is  made  in  consequence  ^^^Jj"?^'' 
of  the  sentence  of  any  Naval  Court,  the  presiding  ofiicer  of  such  Court,  but  giatry. 
if  the  change  takes  place  from  any  other  cause,  the  registrar,  or  if  there  is  no 
registrar,  the  British  consular  o£Bcer  resident  at  the  port  where  such  change 
takes  place,  shall  indorse  on  the  certificate  of  registry  a  memorandum  of  such 
change,  and  subscribe  his  name  to  such  indorsement,  and  forthwith  report  the 
change  of  master  to  the  Commissioners  of  Customs  in  London ;  and  the  officers 
of  customs  at  an}'  port  situate  within  her  Majesty's  dominions  may  refuse  to 
admit  any  person  to  do  any  act  at  such  port  as  master  of  any  Britbh  ship, 


(3.) 
(4.) 
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unless  his  name  is  inserted  in  or  indorsed  upon  the  oertificat*  of  registry  of 
such  ship  as  the  last  appointed  master  thereof. 

XL VI I.  The  registrar  may,  with  the  sanction  of  the  CommisioDerB  of 
Customs,  upon  the  delivery  up  to  him  of  the  former  certificate  of  registry, 
grant  a  new  certificate  in  the  place  of  the  one  so  delivered  up. 


Power  to  grant 
new  certificate. 


ProYifion  in  cue  XLVIII.  In  the  event  of  the  certificate  of  registry  of  any  ship  heing  mis- 
catl^**  ®'**''*°"  laid,  lost  or  destroyed,  if  such  event  occurs  at  any  port  in  the  United  King- 
dom, the  ship  being  registered  in  the  United  Kingdom,  or  at  any  port  in  any 
British  possession,  the  ship  t>eing  registered  in  the  same  British  possession, 
then  the  registrar  of  her  port  of  registry  shall  grant  a  new  certificate  of 
registry  in  lieu  of  and  as  a  substitute  for  her  orig^al  certificate  oi  registry ; 
but  if  such  event  occurs  elsewhere,  the'  master  or  some  other  person  having 
knowledge  of  the  circumstances  shall  make  a  declaration  before  the  registrar 
of  any  port  having  a  British  registrar  at  which  such  ship  is  at  the  time  or 
first  arrives  after  such  mislaying,  loss  or  destruction ;  and  such  declaratioa 
shall  state  the  facts  of  the  case,  and  the  names  and  descriptions  of  the  regis- 
tered owners  of  such  ship,  to  the  best  of  the  declarant's  knowledge  and  belief; 
and  the  registrar  shall  thereupon  grant  a  provisional  certificate  as  near  to  the 
form  appointed  by  this  act  as  circumstances  permit,  and  shall  insert  thovin  a 
statement  of  the  circumstances  under  which  such  provisional  oertifioale  it 
granted. 


Provisional  cer-  XLIX.  Every  such  provisional  certificate  shall,  within  ten  days  after  the 
vcredup!***'^*"*  first  subsequent  arrival  of  the  ship  at  her  port  of  discharge  in  the  United 
Kingdom,  if  registered  in  the  United  Kingdom,  or  if  registered  elsewhere,  at 
her  port  of  discharge  in  the  British  possession  within  which  her  port  of 
registry  is  sitimte,  be  delivered  up  to  the  registrar  thereof,  who  shall  there- 
upon grant  a  new  one,  as  near  to  the  form  appointed  by  this  act  as  oircum- 
sUinces  permit ;  and  if  the  master  neglects  to  deliver  up  such  certificate  within 
such  time^  he  shall  incur  a  penalty  not  exceeding  fifty  pounds. 


Custody  of  cet' 
Uflcate. 


L.  The  certificate  of  re^stry  shall  be  used  only  for  the  .lawful  navigation 
of  the  ship^  and  shall  not  he  subject  to  detention  by  reason  of  any  titled  lien, 
charge  or  interest  whatsoever  which  any  owner,  mortgagee  or  other  person 
mavTiave  or  claim  to  have  on  or  in  the  ship  describ^  in  such  certificate ; 
and  if  any  person  whatever,  whether  interested  or  not  in  the  ship,  refuses  on 
request  to  deliver  up  such  certificate  when  in  his  possession  or  under  his  con- 
trol to  the  person  for  the  time  being  entitled  to  the  custody  thereof  for  the 
purposes  of  such  lawful  navigation  as  aforesaid,  or  to  any  registrar,  officer  of 
the  customs  or  other  person  legally  entitled  to  require  such  delivery,  it  shall 
be  lawful  for  any  justice,  by  warrant  under  his  hand  and  seal,  or  for  any 
Court  capable  of  taking  cognizance  of  such  matter,  to  cause  the  person  so 
Penalty  for  detcn-  refusing  to  appear  before  him  and  to  be  examined  touching  such  refusal ;  and 
**""  unless  It  is  proved  to  the  satisfaction  of  such  justice  or  Court  that  there  was 

reasonable  cause  for  such  refusal,  the  offender  shall  incur  a  penalty  not  ex- 
ceeding one  hundred  pounds;  but  if  it  is  made  to  appear  to  such  justice  or 
Court  that  the  certificate  is  lost,  the  party  complained  of  shall  be  dischaiged, 
and  such  justice  or  Court  shall  thereupon  certify  that  the  certificate  of  registry 
is  lost 


Delivery  of  cer- 
tificate may  be 
required. 


tion. 


Modeofproeeed- 
ing  if  detaining 
party  abscond. 


LI.  If  the  person  charged  with  such  detainer  or  refusal  is  proved  to  have 
absconded,  so  that  the  warrant  of  the  justice  or  process  of  the  Court  cannot 
be  served  upon  him,  or  if  he  persists  in  his  refusal  to  deliver  the  certificate, 
such  iustice  or  Court  shall  certify  the  fact,  and  the  same  proceedings  may  then 
be  taken  as  in  the  case  of  a  certificate  of  registry  mislaid,  lost  or  destroyed, 
or  as  near  thereto  as  circumstances  permit. 

Penalty  for  using      LII.  If  the  master  or  owner  of  any  ship  uses  or  attempts  to  use  for  the 
fiSKS?**'       "     navigation  of  such  ship  a  certificate  of  registry  not  legally  granted  in  respect 
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of  siicii  ibip,  he  shall  be  guilty  of  a  misdemeanor,  and  it  shall  be  kwful  for 
any  oommid^ioned  o£Bcer  on  full  pay  in  the  military  or  nayal  service  of  her 
Majesty,  or  any  British  officer  of  customs,  or  any  British  consular  officer, 
to  seize  and  detain  such  ship,  and  to  bring  her  for  adjudication  before  the 
High  Court  of  Admiralty  in  England  or  Ireland  or  any  Court  haying  admi- 
ralty jurisdiction  in  her  Majesty's  dominions ;  and  if  such  Court  is  of  opinion 
that  such  use  or  attempt  at  use  has  taken  place,  it  shall  pronounce  such  ship, 
with  her  tackle,  apparel  cmd  furniture,  to  be  forfeited  to  her  Majesty,  and 
may  award  such  portion  of  the  proceeds  arising  from  the  sale  of  such  ship  as 
it  may  think  just  to  the  officer  so  bringing  in  me  same  for  adjudication. 

LIII.  If  any  registered  ship  is  either  actually  or  constmctiyely  lost,  taken  Certifleate  of  ship 
by  the  enemy,  burnt  or  broken  up,  or  if  by  reason  of  a  transfer  to  any  per-  {P%^?^*°0** 
sona  not  qualiKed  to  be  owners  of  British  ships,  or  of  any  other  matter  or  deUverad  up. 
thing,  any  such  ship  as  aforesaid  ceases  to  be  a  Britbh  ship,  every  person 
who  at  the  time  of  the  occurrence  of  any  of  the  aforesaid  events  owns  such 
ship  or  any  share  therein  shall,  immediately  upon  obtaining  knowledge  of  any 
such  occurrence,  if  no  notice  thereof  has  already  been  given  to  the  registrar 
at  the  port  of  registry  of  such  ship,  give  such  notice  to  him,  and  he  shall 
make  an  entry  thereof  in  his  register  book ;  and,  except  in  cases  where  the 
certificate  of  registry  is  lost  or  destroyed,  the  master  of  everj  ship  so  curcnm* 
stanced  as  aforesaid  shall  immediately,  if  such  event  occurs  m  port,  but  if  the 
same  occurs  elsewhere,  then  within  ten  days  after  his  arrival  in  port,  deliver 
the  certificate  of  registry  of  such  ship  to  the  registrar,  or,  if  there  be  no  regis- 
trar, to  the  British  consular  officer  at  such  port,  and  such  registrar  if  he  is 
not  himself  the  registrar  of  her  port  of  registry,  or  such  British  consular  offi- 
cer, shall  forthwith  forward  the  certificate  so  delivered  to  him  to  the  registrar 
of  the  port  of  registry  of  the  ship ;  and  every  owner  and  master  who,  without 
reasonable  cause,  makes  default  in  obeying  the  provisions  of  this  section  shall 
for  each  ofience  incur  a  penalty  not  exceeding  one  hundred  pounds. 

LI  V.  If  any  ship  becomes  the  property  of  persons  qualified  to  be  owners  Proyitionai  cer- 
of  Britbh  ships  at  any  foreign  port,  the  British  consular  officer  resident  at  vi°***i'^'^*^Sd 
such  port  may  grant  the  master  of  such  ship,  upon  his  application,  a  provi-  in  British  IVntn 
sional  certificate,  stating —  at  foreign  port. 

The  name  of  the  ship ; 

The  time  and  place  of  her  purchase,  and  the  names  of  her  purchasers ; 

The  name  of  her  master ; 

The  best  particulars  as  to  her  tonnage,  build  and  description  that  he  is  able 
to  obtain ; 
And  he  shall  forward  a  copy  of  such  certificate,  at  the  first  convenient  oppor-, 
tuntty,  to  the  Commissioners  of  Customs  in  London :  the  certificate  so  granted 
shall  possess  the  same  force  as  a  certificate  of  registry  until  the  expiration  of 
six  months,  or  until  such  earlier  time  as  the  ship  arrives  at  some  port  where 
there  is  a  British  registrar ;  but  upon  the  expiration  of  such  period,  or  upon 
arrival  at  such  port,  shall  be  void  to  all  intents. 

Tratu/ers  and 

Transfers  and  Transmissions.  TransmiMiom. 

LV.  A  registered  ship  or  any  share  therein,  when  disposed  of  to  persons  Transfer  of  thipt 
qualified  to  be  owners  of  British  ships,  shall  be  transferred  by  bill  of  sale  ;  ®^  ■***"•  ti»"ein. 
and  such  bill  of  sale  shall  contain  such  description  of  the  ship  as  is  contained 
in  the  certificate  of  the  surveyor,  or  such  other  description  as  may  be  suffi- 
cient to  identify  the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be 
according  to  the  form  marked  £.  in  the  schedule  hereto,  or  as  near  thereto 
as  circumstances  permit,  and  shall  be  executed  by  the  transferror  in  the  pre- 
sence of  and  be  attested  by  one  or  more  witnesses. 

LVI.  No  individual  shall  be  entitled  to  be  registered  as  transferree  of  a  Declaration  to  b« 
ship  or  any  share  therein  until  he  has  made  a  declaration  in  the  form  marked  ^J^**^  *'*"*' 
F.  in  the  schedule  hereto,  stating  his  qualification  to  be  registered  as  owner 


Digitized  by 


Google 


xlii 


APPENDIX. 


Registration  of 
transfer. 


Transmission  of 
shares  by  death, 
bankruptcy  or 
marriage. 


Proof  of  trans- 
mission by  bank- 
ruptcy, marriage, 
will,  or  on  Intes- 
tacy. 


Registration  of 

transmitted 

share. 


of  a  share  in  a  British  ship,  and  containing  a  denial  similar  to  the  denial 
hereinbefore  required  to  be  contained  in  a  declaration  of  ownership  by  an 
original  owner ;  and  no  body  corporate  shall  be  entitled  to  be  registered  as 
transferree  of  a  ship  or  any  share  therein  until  the  secretary  or  other  duly 
appointed  public  officer  of  such  body  corporate  has  made  a  declaration  in  the 
form  marked  G.  in  the  schedule  hereto,  stating  the  name  of  such  body  cor- 
porate, and  such  circumstances  of  its  constitution  and  business  as  may  proTe 
it  to  be  qualified  to  own  a  British  ship,  and  containing  a  denial  similar  to  the 
denial  hereinbefore  required  to  be  contained  in  a  declaration  of  ownership 
made  on  behalf  of  a  body  corporate :  in  the  case  of  an  individual,  the  abore 
declaration  shall  be  made,  if  he  reside  within  five  miles  of  the  custom  house 
of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if  beyond  that 
distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace;  in  the 
case  of  a  body  corporate  the  declai*ation  shall  be  made  in  the  presence  of  the 
registi^ar  of  the  port  of  registry. 

LVII.  Every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of  any 
share  therein,  when  duly  executed,  shall  be  produced  to  the  registrar  of  the 
port  at  which  the  ship  is  registered,  together  with  the  declaration  hereinbe- 
fore required  to  be  made  by  a  transferree ;  and  the  registrar  shall  therenpon 
enter  in  the  register  book  the  name  of  the  transferree  as  owner  of  the  ship  or 
share  comprised  in  such  bill  of  sale,  and  shall  indorse  on  the  bill  of  sale  the 
fact  of  such  entry  having  been  made,  with  the  date  and  hour  thereof;  and  all 
bills  of  sale  of  any  ship  or  shares  in  a  ship  shall  be  entered  in  the  register 
book  in  the  order  of  their  production  to  the  registrar. 

LVIII.  If  the  property  in  any  ship  or  in  any  share  therein  becomes  trans- 
mitted in  consequence  of  the  death  or  bankruptcy  or  insolvency  of  any 
registered  owner,  or  in  consequence  of  the  marriage  of  any  female  registn^ 
owner,  or  by  any  lawful  means  other  than  by  a  transfer  according  to  the 
provisions  of  this  act,  such  transmission  shall  be  authenticated  by  a  declara- 
tion of  the  person  to  whom  such  property  has  been  transmitted,  made  in  the 
form  marked  H.  in  the  schedule  hereto,  and  containing  the  several  statements 
hereinbefore  required  to  be  contained  in  the  declaration  of  a  transferree,  or  as 
near  thereto  as  circumstances  permit,  and,  in  addition,  a  statement  describing 
the  manner  in  which  and  the  party  to  whom  such  property  has  been  trans- 
mitted ;  and  such  declaration  shall  be  made  and  subscribed  if  the  declarant 
resides  at  or  within  five  miles  of  the  custom  house  of  the  port  of  r^stry  in 
the  presence  of  the  registrar,  but  if  beyond  that  distance  in  the  presence  of 
any  registrar  or  of  any  justice  of  the  peace. 

LIX.  If  such  transmission  has  taken  place  by  virtue  of  the  bankruptcy 
or  insolvency  of  any  registered  owner,  the  said  declaration  shall  be  accom- 
panied by  such  evidence  as  may  for  the  time  being  be  receivable  in  courts  of 
justice  as  proof  of  the  title  of  parties  claiming  under  any  bankruptcy  or 
insolvency ;  and  if  such  transmission  has  taken  place  by  virtue  of  the  mamage 
of  a  female  owner,  the  said  declaration  shall  be  accompanied  by  a  copy  of  the 
register  of  such  marriage  or  other  legal  evidence  of  the  celebration  thereof, 
and  shall  declare  the  ickntity  of  the  said  female  owner ;  and  if  such  trans- 
mission has  taken  place  by  virtue  of  any  testamentary  instmment  or  by 
intestacy,  then  in  England,  Wales  and  Ireland  the  said  declaration  slwll  be 
accompanied  by  the  probate  of  the  will  or  the  letters  of  administration  or  an 
official  extract  therefrom,  and  in  Scotland  or  in  any  British  possession  by  the 
will  or  any  copy  thereof  that  may  be  evidence  by  the  laws  of  Scotland  or  of 
such  possession,  or  by  letters  of  administration  or  any  copy  thereof,  or  by 
such  other  document  as  may  by  the  laws  of  Scotland  or  of  such  possession  be 
receivable  in  the  courts  of  judicature  thereof  as  proof  of  the  person  entitled 
upon  an  intestacy. 

LX.  The  registrar,  upon  the  receipt  of  such  declaration  so  accompanied 
as  aforesaid,  slmll  enter  the  name  of  the  person  or  persons  endded  onder  soeh 
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trensmission  in  the  register  book  as  owner  or  owners  of  the  ship  or  share 
therein  in  respect  of  which  such  transmission  has  taken  place ;  and  snch  per- 
sons, if  more  than  one,  shall,  however  numerous,  be  considered  as  one  person 
only  as  regards  the  rule  hereinbefore  contained  relating  to  the  number  of 
persons  entitled  to  be  registered  as  owners. 

LXI.  Of  the  documents  hereby  reauired  to  be  produced  to  the  registrar  Regiitnr  to  re- 
be  shall  retain  in  his  possession  the  following ;  that  is  to  say,  the  surveyor's  S^^J*'***"  ^^ 
certificate,  the  builder^s  certificate,  the  copy  of  the  condemnation,  and  all 
declarations  of  ownership. 

LXII.  Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes  vested  Unqnaiifled 
by  transmission  on  the  death  of  any  owner  or  on  the  marriage  of  any  female  JJ^Jm^wion  m*y 
owner  in  any  person  not  qualified  to  be  the  owner  of  British  ships,  it  shall  apply  to  Court 
be  lawful,  if  such  ship  is  registered  in  England  or  Ireland  for  the  Court  of  'or  mIo  of  thip. 
Chancery,  if  in  Scotland  for  the  Court  of  S^ion,  or  if  in  any  British  posses- 
sion for  any  court  possessing  the  principal  civil  jurisdiction  within  such 
post^ession,  upon  an  application  made  by  or  on  behalf  of  such  unqualified 
person,  to  order  a  sale  to  be  made  of  the  property  so  transmitted,  and  to 
direct  the  proceeds  of  such  sale,  after  deducting  the  expenses  thereof,  to  be 
paid  to  the  person  entitled  under  such  transmission,  or  otherwise  as  the  court 
may  direct ;  and  it  shall  be  in  the  discretion  of  any  such  court  as  aforesaid 
to  make  or  refuse  any  such  order  for  sale,  and  to  annex  thereto  any  terms  or 
conditions,  and  to  require  any  evidence  in  support  of  such  application  it  may 
think  fit,  and  generally  to  act  in  the  premises  in  such  manner  as  the  justice 
of  the  case  requires. 

LXIII.  Every  order  for  a  sale  made  by  such  Court  as  aforesaid  shall  contain  Order  to  be  made 
a  declaration  vesting  the  right  to  transfer  the  ship  or  share  so  to  be  sold  in  ^'  ^'"** 
some  person  or  persons  named  by  the  Court,  and  such  nominee  or  nominees 
shall  thereupon  be  entitled  to  transfer  such  ship  or  share  in  the  same  manner, 
and  to  the  same  extent,  as  if  he  or  they  were  the  registered  owner  or  owners 
of  the  same ;  and  every  registrar  shall  obey  the  requisition  of  such  nominee 
or  nominees  as  aforesaid  in  respect  of  any  transfer  to  the  same  extent  as  he 
would  be  compellable  to  obey  the  requisition  of  any  registered  owner  or  owners 
of  snch  ship  or  share. 

LXIV.  Every  such  application  as  aforesaid  for  sale  shall  be  made  within  Limit  of  time  for 
four  weeks  after  the  occurrence  of  the  event  on  which  such  transmission  has  «PPllc»**»n- 
taken  place,  or  within  such  further  time  as  such  Court  as  aforesaid  may  allow, 
such  time  not  in  any  case  to  exceed  the  space  of  one  year  from  the  date  of 
such  occurrence  as  aforesaid ;  and  in  the  event  of  no  such  application  being 
made  within  such  period  as  aforesaid,  or  of  such  Court  retusin^  to  accede 
thereto,  the  ship  or  share  so  transmitted  shall  thereupon  be  forfeited  in  manner 
hereinafter  directed  with  respect  to  interests  acquired  by  unqualified  owners 
in  ships  using  a  British  flag  and  assuming  the  British  cnaracter. 

LXV.  It  shall  be  lawful  in  England  or  Ireland  fur  the  Court  of  Chancery,  Power  of  Coaru 
in  Scotland  for  the  Court  of  Session,  in  any  British  possession  for  any  Court  t^rohlbit  traiw- 
possessing  the  principal  civil  jurisdiction  within  such  possession,  without  pre- 
judice to  the  exercise  of  any  other  power  such  Court  may  possess,  upon  the 
summary  application  of  any  interested  person  made  either  by  petition  or 
otherwise,  and  either  ex  parte  or  upon  service  of  notice  on  any  other  person, 
as  the  Court  may  direct,  to  issue  an  order  prohibiting  for  a  time  to  be  named 
in  such  order  any  dealing  with  such  ship  or  share ;  and  it  shall  be  in  the 
discretion  of  such  Court  to  make  or  refuse  any  such  order,  and  to  annex 
thereto  any  terms  or  conditions  it  may  think  fit,  and  to  discharge  such  order 
when  granted  with  or  without  costs,  and  generally  to  act  in  the  premises  in 
such  manner  as  the  justice  of  the  case  requires ;  and  every  re^'strar,  without 
being  made  a  party  to  the  proceedings,  upon  being  served  with  such  order^ 
or  an  ofiicial  copy  thereof,  shaU  obey  the  same. 
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Mortgages. 
LXVI.  A  registered  ship  or  any  share  therein  may  be  made  a  security  for 
a  loan  or  other  valuable  consideration ;  and  the  instrument  creatine  such 
security,  hereinafter  termed  a  "  mortgage/'  shall  be  in  the  form  marxed  I. 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit ;  and  oa 
the  production  of  such  instrument  the  registrar  of  the  port  at  which  the  ship 
is  registered  shall  record  the  same  in  the  register  book. 

LXVII.  Every  such  mortgage  shall  be  recorded  by  the  registrar  in  the 
order  of  time  in  which  the  same  is  produced  to  him  for  that  purpose ;  and 
the  registrar  shall,  by  memorandum  under  his  hand,  notify  on  the  instrument 
of  mortgage  that  the  same  has  been  recorded  by  him,  stating  the  date  and 
hour  of  such  record. 


Entry  of  dis-  LXVIII.  Whenever  any  registered  mortgage  has  been  discharged,  the 

ch^eofmort-  registrar  shall,  on  the  production  of  the  mortgage  deed,  with  a  receipt  for 
the  mortgage  money  indorsed  thereon,  duly  signed  and  attested,  make  an 
entry  in  the  register  book  to  the  effect  that  such  mortgage  has  been  dis- 
charged ;  and  upon  such  entry  being  made  the  estate,  if  any,  which  paned 
to  the  mortgagee  shall  vest  in  the  same  person  or  persons  in  whom  the  same 
would,  having  regard  to  intervening  acts  and  circumstances,  if  any,  have 
vested  if  no  such  mortgage  had  ever  been  made. 

LXIX.  If  there  is  more  than  one  mortgage  registered  of  the  same  ship  or 
share  therein,  the  mortgagees  shall,  notwith^tandinff  any  express,  implied  or 
constructive  notice,  be  entitled  in  priority  one  over  the  other  according  to  the 
date  at  which  each  instniment  is  recorded  in  the  register  books,  and  not 
according  to  the  date  of  each  instrument  itself. 

Mortgagee  not  to       LXX.  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  the 

be  deemed  owner,  owner  of  a  ship  Or  any  share  therein,  nor  shall  the  mortgagor  be  deemed  to 

have  ceased  to  be  owner  of  such  mortgaged  ship  or  share,  except  in  so  far  as 

may  be  necessary  for  making  such  ship  or  share  available  as  a  security  for  the 

mortgage  debt. 


Priority  of  mort- 
gages. 


Mortgagee  to 
have  power  of 
sale. 


LXXI.  Every  registered  mortgagee  shall  have  power  absolutely  to  dispose 
of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give  efSsctual 
receipts  for  the  purchase  money ;  but  if  there  are  more  persons  than  one 
registered  as  mortgagees  of  the  same  ship  or  share,  no  subsequent  mortgagee 
shall,  except  under  the  order  of  some  Court  capable  of  taking  cognizance  of 
such  matters,  sell  such  ship  or  share  without  the  concurrence  of  every  priw 
mortgagee. 

Rights  of  mort-         LXXII.  No  registered  mortgage  of  any  ship  or  of  cmy  share  therein  shall 

r^an  "Jct^^r***^  ^  affected  by  any  act  of  bankruptcy  committed  by  the  mortgagor  after  the 

bankruptcy^of       date  of  the  record  of  such  mortgage,  notwithstanding  such  mortgas^or  at  the 

mortgagor.  time  of  his  becoming  bankrupt  may  have  in  his  possession  and  dispositioa 

and  be  reputed  owner  of  such  ship  or  share  thereof;  and  such  mortgage  shall 

be  preferred  to  any  right,  claim  or  interest  in  such  ship  or  any  share  thereof 

which  may  belong  to  the  assignees  of  such  bankrupt. 

LXXIII.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may  be 
transferred  to  any  person,  and  the  instrument  creating  such  transfer  shall  be 
in  the  form  marked  K.  in  the  schedule  hereto,  and  on  the  production  of  such 
instrument  the  registrar  shall  enter  in  the  register  book  the  name  of  the 
transferree  as  mortgagee  of  the  ship  or  shares  therein  mentioned,  and  shall  by 
memorandum  under  his  hand  record  on  the  instrument  of  transfer  that  the 
same  has  been  recorded  by  him,  stating  the  date  and  hour  of  such  record. 

LXX IV.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any  share 
therein  becomes  transmitted  in  consequence  of  death,  bankruptcy  or  inspl- 


Transfer  of  mort- 
gages. 


Transmission  of 
interest  of  mort> 
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TencY,  or  in  consequence  of  the  marriage  of  any  female  mortga^ee^  or  b^  gage  by  death, 
any  lawfal  means  other  than  by  a  transfer  accordine  to  the  provisions  of  this  ^jjjj^'*^'^  ®' 
act,  such  transmission  shall  be  authenticated  by  a  declaration  of  the  person  °^*""*^' 
to  whom  such  interest  has  been  transmitted,  made  in  the  form  marked  L.  in 
the  schedule  hereto,  and  containing  a  statement  describing  the  manner  in 
which  and  the  party  to  whom  such  property  has  been  transmitted ;  and  such 
declaration  shall  be  made  and  subscribed,  if  the  declarant  resides  at  or  within 
five  miles  of  the  custom  house  of  the  port  of  registry,  in  the  presence  of  the 
registrar,  but  if  beyond  that  distance  in  the  presence  of  any  registrar  or  of 
any  justice  of  the  peace,  and  shall  be  accompanied  by  such  evidence  as  is 
hereinbefore  required  to  authenticate  a  corresponding  transmission  of  property 
from  one  registered  owner  to  another. 

LXXV.  The  registrar,  upon  the  receipt  of  such  declaration  and  the  pro-  Entry  of  trans- 
daction  of  such  evidence  as  aforesaid,  shall  enter  the  name  of  the  person  or  n»*'t«<i  mortgage. 
pertous  entitled  under  such  transmission  in  the  register  book  as  mortgagee  or 
mortgagees  of  the  ship  or  share  in  respect  of  which  such  transmission  has 

«»J^«npTaC«-  Certiji^tno! 

Mortgage  and 

Certificates  of  Mortgage  and  Sale,  ^^ 

LXXVI.  Any  registered  owner,  if  desirous  of  disposing  by  way  of  mort-  Power*  of  mort- 
gage or  sale  of  the  ship  or  share  in  respect  of  which  he  is  registered  at  any  S^ be  conferred 
place  out  of  the  country  or  possession  in  which  the  port  of  registry  of  sucn  by  certificate. 
ship  is  situate,  may  apply  to  the  registrar,  who  shall  thereupon  enable  him  to 
do  so  b^  granting  such  certificates  as  are  hereinafter  mentioned,  to  be  called 
respectively  certificates  of  mortgage  or  certificates  of  sale,  according  as  they 
purport  to  give  a  power  to  mortgage  or  a  power  to  sell. 

LXXVII.  Previously  to  any  certificate  of  mortgage  or  sale  being  granted,  Requisitef  for 
the  applicant  shall  state  to  the  registrar,  to  be  by  him  entered  in  the  register  SiortgaJ*  and 
book,  the  following  particulars ;  (that  is  to  say,)  Mie. 

(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in  such  cer- 
tificate is  to  be  exercised^  and  in  the  case  of  a  mortgage  die  maximum 
amount  of  charge  to  be  created,  if  it  is  intended  to  fix  any  such  maxi- 
mum, and  in  £e  case  of  a  sale  the  minimum  price  at  which  a  sale  is 
to  be  made,  if  it  is  intended  to  ^x  any  such  minimum : 

(2.)  The  specific  place  or  places  where  such  power  is  to  be  exercised,  or  if 
no  place  be  specified,  then  that  it  may  be  exercised  anywhere,  subject 
to  the  provisions  hereinafter  containea : 

(8.)  The  limit  of  time  within  which  such  power  may  be  exercised. 

LXXVIII.  No  certificate  of  mortgage  or  sale  shall  be  granted  so  as  to  Restrictions  on 
authorize  any  mortgage  or  sale  to  be  made —  moltj^'^e**  *d 

At  any  place  within  the  United  Kingdom,  if  the  port  of  registry  of  the  sale!****  *° 
ship  be  situate  in  the  United  Kingdom ;  or  at  any  place  within  the  same 
British  possession  if  the  port  of  registry  is  situate  within  a  British  pos- 
session; or 

By  any  person  not  named  in  the  certificate. 

LXXIX.  Certificates  of  mortgage  and  sale  shall  be  in  the  forms  marked  Forms  of  certifl- 
respectively  M.  and  N.  in  the  schedule  hereto,  and  shall  contain  a  statement  c*tee  ofmortgage 
of  the  several  particulars  hereinbefore  directed  to  be  entered  in  the  register  "* 
book,  and  in  addition  thereto  an  enumeration  of  any  registered  mortgages  or 
certificates  of  mortgage  or  sale  affecting  the  ships  or  shares  in  respect  of 
which  such  certificates  are  given. 


LXXX.  The  following  rules  shall  be  observed  as  to  certificates  of  mort-  Rules  as  to  cer- 

(that  is  to  say,)  '"* ' 

The  power  shall  be  exerc 
tained  in  the  certificate : 


gage ;  (that  is  to  say,)  ^»»«»  «'"»»«- 

(1.)  The  power  shall  be  exercised  in  conformity  with  the  directions  con-  ^^* 
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(2.)  A  record  of  every  mortgage  made  thereunder  shall  be  indoned  tbereon 
by  a  registrar  or  British  consnlar  officer : 

(3.)  No  mortgage  bond,  fide  made  thereunder  shall  be  impeached  by  reason 
of  the  person  by  whom  the  power  was  given  dying  before  the  making 
of  such  mortgage : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place  or  placet 
at  which,  and  a  limit  of  time  not  exceeding  twelve  months  within 
which,  the  power  is  to  be  exercised,  no  mortgage  bond  fide  made  to 
a  mortgagee  without  notice  shall  be  impeached  by  reason  of  the 
bankruptcy  or  insolvency  of  the  person  by  whom  the  power  was 
given : 

(5.)  Every  mortgage  which  is  so  registered  as  aforesaid  on  the  certificate 
shall  have  priority  over  all  mortgages  of  the  same  ship  or  share 
created  subsequently  to  the  date  of  the  entry  of  the  certificate  in  the 
register  book ;  and  if  there  be  more  mortgages  than  one  so  indorsed 
the  respective  mortgagees  claiming  thereunder  shall,  notwithstanding 
any  express,  implied  or  constructive  notice,  be  entitled  one  before  the 
other  according  to  the  date  at  which  a  record  of  each  instrument  is 
indorsed  on  the  certificate,  and  not  according  to  the  date  of  the  instni- 
ment  creating  the  mortgage : 

(6.)  Subject  to  the  foregoing  rules  everj'  mortgagee  whose  mortgage  is  re- 
gistered on  the  certificate  shall  have  the  same  rights  and  powers  and 
be  subject  to  the  same  liabilities  as  he  would  have  had  and  been  sub- 
ject to  if  his  mortgage  had  been  registered  in  the  register  book  instead 
of  on  the  certificate : 

(7.)  The  discharge  of  any  mortgage  so  registered  on  the  certificate  may 
be  indorsed  thereon  by  any  registrar  or  British  consular  ofiicer  upon 
the  production  of  such  evidence  as  is  hereby  required  to  be  produced 
to  the  registrar  on  the  entry  of  the  discharge  of  a  mortgage  in  the 
register  book ;  and  upon  such  indorsement  oeing  made,  the  estate, 
if  any,  which  passed  to  the  mortgagee  shall  vest  in  the  same  person 
or  persons  in  whom  the  same  would,  having  regard  to  intervening 
acts  and  circumstances,  if  any,  have  vested  if  no  such  mortgage  had 
been  made : 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the  registrar  by 
whom  it  was  granted  he  shall,  after  recording  in  the  register  book  in 
such  manner  as  to  preserve  its  priority  any  unsatisfied  mortgage  re- 
gistered thereon,  cancel  such  certificate,  and  enter  the  fact  of  such 
cancellation  in  the  register  book  ;  and  every  certificate  so  cancelled 
shall  be  void  to  all  intents : 

Roiet  M  to  eer-         LXXXI.  The  following  rules  shall  be  observed  as  to  certificates  of  sale  ; 
tucatet  of  Mle.      (that  is  to  say,^ 

(1.)  No  sucn  certificate  shall  be  granted  except  for  the  sale  of  an  entire 
ship: 

(2.)  The  power  shall  be  exercised  in  conformity  with  the  directions  con- 
tained in  the  certificate : 

(8.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  consideration  shall 
be  impeached  by  reason  of  tne  person  by  whom  the  power  was  given 
dying  before  the  making  of  such  sale : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place  or  places 
at  which,  and  a  limit  of  time  not  exceeding  twelve  months  within 
which,  the  power  is  to  be  exercised,  no  sale  bond  fide  made  to  a  pur- 
chaser for  valuable  consideration  without  notice  shall  be  impeached  by 
reason  of  the  bankruptcy  or  insolvency  of  the  person  by  whom  the 
power  was  ffiven: 

(6.)  Any  transfer  made  to  a  person  qualified  to  be  the  owner  of  British  • 
ships  shall  be  by  bill  of  sale  in  the  form  hereinbefore  mentioned,  or  as 
near  thereto  as  circumstances  permit : 

(6.)  If  the  ship  is  sold  to  a  party  qualified  to  hold  British  ships,  the  ship 
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shall  be  registered  anew  ;  bnt  notice  of  all  mortgages  enumerated  on 
the  certificate  of  sale  shall  be  entered  in  the  register  book : 

(7.)  Previously  to  such  registry  anew  there  shall  be  produced  to  the  re- 
gistrar required  to  make  the  same  the  bill  of  sale  by  which  the  ship  is 
transferred^  the  certificate  of  sale,  and  the  certificate  of  registry  of 
such  ship : 

(8.)  Such  last-mentioned  registrar  shall  retain  the  certificates  of  sale  and 
registry,  and  after  having  indorsed  on  both  of  such  instruments  an 
entiT  of  the  fietct  of  a  sale  having  taken  place,  shall  forward  the  said 
certificates  to  the  registrar  of  the  port  appearing  on  such  certificates 
to  be  the  former  port  of  registry  of  the  ship,  and  such  last-mentioned 
r^istrar  shall  thereupon  make  a  memorandum  of  the  sale  in  his  register 
book,  and  the  registry  of  the  ship  in  such  book  shall  be  considered  as 
clG«ed,  except  as  far  as  relates  to  any  unsatisfied  mortgages  or  existing 
certificates  of  mortgage  entered  therein  : 

(9.)  On  such  registry  anew  the  description  of  the  ship  contained  in  her 
ori^nal  certificate  of  registry  may  be  transferred  to  the  new  register 
book,  without  her  beine  re-surveyed,  and  the  declaration  to  be  made 
by  the  purchaser  shall  oe  the  same  as  would  be  required  to  be  made 
by  an  ordinary  transferree : 

(10.)  If  the  ship  is  sold  to  a  party  not  qualified  to  be  the  owner  of  a  British 
ship,  the  bill  of  sale  by  which  the  ship  is  transferred,  the  certificate 
of  sale,  and  the  certificate  of  registry  shall  be  produced  to  some  re- 
gistrar or  consular  officer,  who  shall  retain  the  certificates  of  sale  and 
registry,  and,  having  indorsed  thereon  the  fact  of  such  ship  having 
been  sold  to  persons  not  qualified  to  be  owners  of  British  ships,  shall 
forward  such  certificates  to  the  registrar  of  the  port  appearing  on  the 
certificate  of  registry  to  be  the  port  of  registry  of  such  ship ;  and  such 
last- mentioned  registrar  shall  thereupon  make  a  memorandum  of  the 
sale  in  his  register  book,  and  the  registry  of  the  ship  in  such  book 
shall  be  considered  as  closed,  except  so  far  as  relates  to  any  unsatisfied 
mortgages  or  existing  certificates  of  mortgage  entered  therein : 

(11.)  If  upon  a  sale  being  made  to  an  unqualified  person  default  is  made 
in  the  production  of  such  certificates  as  are  mentioned  in  the  last  rule, 
such  unqualified  person  shall  be  considered  by  British  law  as  having 
acquired  no  title  to  or  interest  in  the  ship;  and  further,  the  party 
upon  whose  application  such  certificate  was  granted,  and  the  persons 
exercising  the  power,  shall  each  incur  a  penalty  not  exceeding  one 
hundred  pounds : 

(12.)  If  no  sale  is  made  in  conformity  with  the  certificate  of  sale,  such  cer- 
tificate shall  be  delivered  to  the  registrar  by  whom  the  same  was 
granted ;  and  such  registrar  shall  thereupon  cancel  it,  and  enter  the 
ftict  of  such  cancellation  in  the  register  book  j  and  every  certificate  so 
cancelled  shall  be  void  to  all  intents. 

LXXXII.  Upon  proof  at  any  time  to  the  satisfaction  of  the  Commissioners  Powtrof  Com- 
of  Customs  that  any  certificate  of  mortgage  or  sale  is  lost  or  so  obliterated  cil"om8?n  ai»c 
as  to  be  useless,  and  that  the  powers  thereby  given  have  never  been  exer-  oAost^ofMr*** 
cised,  or  if  they  have  been  exercised  then  upon  proof  of  the  several  matters  tiflcateofmort- 
and  things  that  have  been  done  thereunder,  it  shall  be  lawful  for  there-  eweorsale. 
gistrar,  with  the  sanction  of  the  said  commissioners,  as  circumstances  may 
require,  either  to  issue  a  new  certificate,  or  to  direct  such  entries  to  be  made 
in  the  register  book  or  such  other  matter  or  thing  to  be  done  as  might  have 
been  made  or  done  if  no  such  loss  or  obliteration  had  taken  place. 

LXXXIII.  The  registered  owner  for  the  time  being  of  any  ship  or  share  Reyocation  of 
•therein  in  respect  of  which  a  certificate  of  mortgage  or  sale  has  been  granted,  certificates  of 
specifying  the  place  or  places  where  the  power  thereby  given  is  to  be  exer-  JJjJ.*^***° 
cised,  may,  by  an  instrument  under  his  hand  made  in  the  form  O.  in  the 
schedule  hereto,  or  as  near  thereto  as  circumstances  permit,  authorize  the 
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Regitiry  anew 

and  Trantfer  of 

Regittry. 

Alteration  in  ship 
to  be  registered. 


On  alteration  re- 
gistry anew  may 
be  required. 


registrar  by  whom  saoh  certificate  was  granted  to  giye  notice  to  the  registrar 
or  consular  officer,  registratv  or  consniar  officers,  at  such  place  or  places, 
that  such  certificate  is  revoked  ;  and  notice  shall  be  given  accordingly ;  and 
all  re^strars  or  consular  officers  receiving  such  notice  shall  record  the  same, 
and  shall  exhibit  the  same  to  all  persons  who  may  apply  to  them  for  the  pur- 
pose of  effecting  or  obtaining  a  mortgage  or  t^nsfer  under  the  said  certificate 
of  mortgage  or  sale ;  and  after  such  notice  has  been  so  recorded  the  said  cer- 
tificate shall,  so  far  as  concerns  any  mortgage  or  sale  to  be  thereafter  made 
at  such  place,  be  deemed  to  be  revoked  and  of  no  eflRect ;  and  every  r^is- 
trar  or  consular  officer  recording  any  such  notice  shall  thereupon  state 
to  the  registrar  by  whom  the  certificate  was  granted,  whether  any  pre- 
vious exercise  of  the  power  to  which  such  certificate  refers  has  taken 
place. 

Begistry  anew  and  Tranrfer  ofBegistry, 
LXXXIV.  Whenever  any  registered  ship  is  so  altered  as  not  to  correspond 
with  the  particulars  relating  to  her  tonnage  or  description  contained  in  the 
register  book,  then,  if  such  alteration  is  made  at  a  port  where  there  is  a  regis- 
trar, the  registrar  of  such  port,  but  if  made  elsewhere,  the  registrar  of  the 
first  port  having  a  register  at  which  the  ship  arrives  after  her  alteration, 
shall,  on  application  made  to  him,  and  on  the  receipt  of  a  certificate  from  the 
proper  surveyor  specifying  the  nature  of  such  alteration,  either  retain  the  old 
certificate  of  registry  and  grant  a  new  certificate  of  registry  containing  a  de- 
scription of  the  ship  as  altered,  or  indorse  on  the  existing  certificate  a  memo- 
randum of  such  alteration,  and  subscribe  his  name  to  such  indorsement ;  and 
the  registrar  to  whom  such  application  as  aforesaid  is  made,  if  he  is  the  re- 
gistrar of  the  port  of  registry  of  the  ship,  shall  himself  enter  in  his  register 
book  the  particulars  of  the  alteration  so  made,  and  the  fact  of  such  new  cer- 
tificate having  been  granted  or  indorsement  having  been  made  on  the  existin^r 
certificate:  but  if  he  is  not  such  last-mentioned  registrar,  he  shall  forthwith 
report  sucn  particulars  and  facts  as  aforesaid,  accompanied  by  the  old  cer- 
tincate  of  registry  in  cases  where  a  new  one  has  been  granted,  to  the  regis- 
trar of  the  port  of  registry  of  the  ship,  who  shall  retain  such  old  certificate 
(if  any),  and  enter  sucn  particulars  and  facts  in  his  register  book  ac- 
cordingly. 

LXXXV.  When  the  registrar  to  whom  application  is  made  in  respect  of 
any  such  alteration  as  aforesaid  is  the  registrar  of  the  port  of  registry,  he 
may,  if  he  thinks  fit,  instead  of  regbtering  such  alteration,  require  such  ship 
to  be  registered  anew  in  manner  hereinbefore  directed  on  the  first  registry  of 
a  ship,  and  if  he  is  not  such  registrar  as  lastly  hereinbefore  mentioned  he 
may  nevertheless  require  such  ship  to  be  registered  anew,  but  he  shall  in  such 
last-mentioned  case  grant  a  provisional  certificate  or  make  a  provisional  in- 
dorsement of  the  alteration  made  in  manner  hereinbefore  directed  in  cases 
where  no  registry  anew  is  required,  taking  care  to  add  to  such  certificate 
or  indorsement  a  statement  that  the  same  is  made  provbionally,  and  to  in- 
sert in  his  report  to  the  registrar  of  the  port  of  registry  of  the  ship  a  like 
statement 


Grant  of  pro-  LXXXVI.  Every  such  provisional  certificate,  or  certificate  provisionally 

fic'i°e*i*n  respect  ''^^^^^'^^^j  shall,  within  ten  days  after  the  first  subsequent  arrival  of  the  ship 
ofaiteraUon.  at  her  port  of  discharge  in  the  United  Kingdom,  if  registered  in  the  United 
Kingdom,  or,  if  registered  elsewhere,  at  her  port  of  discharge  in  the  British 
possession  within  which  her  port  of  registry  is  situate,  be  delivered  up  to  the 
registrar  thereof,  who  shall  thereupon  cause  such  ship  to  be  registered  anew 
in  the  same  manner  in  all  respects  as  hereinbefore  required  on  me  first  regis- 
try of  any  ship. 

Consequence  of         LXXXVII.  On  failure  of  such  registry  anew  of  any  ship  or  r^stry  of 
gStCT^anew**"      alteration  of  any  ship  so  altered  as  aforesaid,  such  ship  shall  be  deemed  not 
'  duly  registered,  and  shall  no  longer  be  recognized  as  a  British  ship. 
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LXXXVIII.  If  upon  any  chan^  of  ownership  in  any  ship  the  owner  or  On  change  of 
owners  desire  to  have  such  ship  remstered  anew,  although  such  registry  anew  o^^*"*  ^^^^ 
is  not  required  by  this  act,  it  shaff  be  lawful  for  the  registrar  of  the  port  at  JJStedflf  re- 
which  such  ship  is  already  registered,  on  the  delivery  up  to  him  of  the  quired. 
existing  certificate  of  registry,  and  on  the  other  requisites  to  registry,  or  such 
of  them  as  the  registrar  thinks  material,  being  duly  complied  with,  to  make 
sach  registry  anew,  and  grant  a  certificate  thereof. 

LXXXIX.  The  registry  of  any  ship  may  be  transferred  from  one  port  to  Registry  may  b* 
•nether  upon  the  application  of  all  parties  appearing  on  the  register  to  be  transferr^from 
interested  in  such  ship,  whether  as  owners  or  mortgagees,  such  application  to  ^'^     ^  ^ 
be  expressed  bv  a  declaration  in  writing  made  and  subscribed,  if  the  party  so 
required  to  make  and  subscribe  the  same  resides  at  or  within  five  miles  of  the 
custom  boose  of  the  port  from  which  such  ship  is  to  be  transferred,  in  the 
fnesence  of  the  registrar  of  such  port,  but  if  beyond  that  distance  in  the  pre- 
sence of  any  registrar  or  of  any  justice  of  the  peace. 

XC.  Upon  such  application  being  made  as  is  hereinbefore  mentioned,  and  Manner  of  trant 
upon  the  delivery  to  him  of  the  certificate  of  registry,  the  registrar  of  the  f«of"«i«t^' 
port  at  which  such  ship  is  already  registered  shall  transmit  to  the  registrar  of 
the  port  at  which  such  ship  is  intended  to  be  registered  notice  of  such  appli- 
cation having  been  made  to  him,  together  with  a  true  copy  of  all  particulars 
relating  to  such  ship,  and  the  names  of  all  the  parties  appearing  by  his  book 
to  be  interested  as  owners  or  mortgagees  in  such  ship;  and  such  last-mentioned 
registrar  shall,  upon  the  receipt  of  such  notice,  enter  all  such  particulars  and 
names  in  his  book  of  registry,  and  g^rant  a  fresh  certificate  of  registry,  and 
thenceforth  such  ship  shall  be  considered  as  registered  at  and  belonging  to 
such  last-mentioned  port,  and  the  name  of  such  last-mentioned  port  shall  be 
subetitnted  on  the  stem  of  such  ship  in  lieu  of  the  name  of  the  port  previously 
appearing  thereon. 

XCI.  The  transfer  of  the  registry  of  any  ship  in  manner  aforesaid  shall  Transfer  of  reg 
not  in  any  way  afiect  the  rights  of  the  several  persons  interested  either  as  Sj5J*o?o™m 
owners  or  mortgagees  in  such  ship,  but  such  riehts  shall  in  all  respects  be 
maintained  and  continue  in  the  same  manner  as  if  no  such  transfer  had  been 
effected. 

Registry, 

Begistry,  Miscellaneous.  MUceiianeon$. 

XCII.  EvOTv  person  may,  upon  payment  of  a  fee  to  be  fixed  by  the  Com-  inspection  of 
miseioners  of  Cfustoms  not  exceeding  one  shilling,  have  access  to  the  register  »gi»ter  books, 
book  for  the  purpose  of  inspection  at  any  reasonable  time  during  the  hours  of 
ofiBcial  attendance  of  the  registrar. 

XCI II.  No  registrar  shall  be  liable  to  damages  or  otherwise  for  any  loss  indemnity  to 
accruing  to  any  person  by  reason  of  any  act  done  or  default  made  by  him  in  registrar. 
his  character  of  registrar,  unless  the  same  has  happened  through  his  neglect 
or  wilful  act 

XCIV.  Every  registrar  in  the  United  Kingdom  shall  at  the  expiration  of  Return  to  be 
every  month,  and  every  other  registrar  shall  without  delay,  or  at  such  stated  J^^J^^Ss- 
times  as  may  be  fixed  by  the  Commissioners  of  Customs,  transinit  to  the  sioners  of  cos- 
custom  house  in  London  a  full  return  in  such  form  as  they  may  direct  of  all  toms. 
registries,  transfers,  transmissions,  mortgages  and  other  aealings  with  ships 
which  have  been  registered  by  or  communicated  to  them  in  their  character  of 
registrars,  and  the  names  of  the  persons  who  have  been  concerned  in  the 
same,  and  such  other  particulars  as  may  be  directed  by  the  said  commis- 
sioners. 

XCY.  All  fees  authorized  to  be  taken  under  the  second  part  of  this  act  Application  of 
shall,  if  taken  in  any  part  of  the  United  Kingdom,  be  applied  in  payment  of  f««»- 
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the  general  expenses  of  carrying  into  effect  the  purposes  of  such  second  part, 
or  otherwise  as  tbe  Treasury  may  direct,  but  if  taken  elsewhere  shall  be  dis- 
posed of  in  such  way  as  the  executive  government  of  the  British  posseasioa 
in  which  they  are  taken  may  direct 

CommiMionen  of  XCVI.  The  Commissioners  of  Customs  shall  cause  the  several  forms  re- 
vMeradivith^  quired  or  authorized  to  be  used  by  the  second  part  of  this  act,  and  contained 
consent  of  Board  in  the  schedule  hereto,  to  be  supplied  to  all  registrars  within  her  Majealy's 
^fte^f^^  °^y  .  dominions  for  distribution  to  the  several  persons  requiring  to  nse  tbe  same, 
issue  Sutmc^  either  free  of  charge,  or  at  such  moderate  prices  as  they  may  from  time  to 
tions.  time  direct,  and  the  said  commissioners,  with  the  consent  of  the  Board  of 

Trade,  may  from  time  to  time  make  such  alterations  in  the  forms  contained 
in  the  schedule  hereto  as  it  may  deem  requisite,  but  shall,  before  issuing  any 
altered  form,  give  such  public  notice  thereof  as  may  be  necessary  in  order  to 
prevent  inconvenience ;  and  the  said  commissioners  may  also,  with  such  con- 
sent as  aforesaid,  for  the  purposes  of  carrying  into  effect  the  provisions  eon- 
tained  in  the  second  part  of  this  act,  give  such  instructions  as  to  the  manner 
of  makine  entries  in  the  register  bool^  as  to  the  execution  and  attestation  of 
powers  of  attorney,  as  to  any  eyidence  to  be  required  for  identifying  any  per- 
son, and  generally  as  to  any  act  or  thine  to  be  done  in  pursuance  of  the 
second  part  of  this  act,  as  they  may  think  fit 


Power  to  regis- 
trar to  dispense 
with  declarations 
and  other  evi- 
denoe. 


XCVII.  Whenever  in  any  case  in  which  under  the  second  part  of  this  act 
any  person  is  required  to  make  a  declaration  on  behalf  of  himself  or  of  any 
body  corporate,  or  any  eyidence  is  required  to  be  produced  to  the  registrar, 
it  is  shown  to  the  satisfaction  of  the  registrar  that  from  any  reasonable  cause 
such  person  is  unable  to  make  the  declaration,  or  that  such  eyidence  cannot 
be  produced,  it  shall  be  lawful  for  the  registrar,  with  the  sanction  of  tbe 
Commissioners  of  Customs,  and  upon  the  production  of  such  other  evidence, 
and  subject  to  such  terms  as  they  may  think  fit,  to  dispense  with  any  such 
declaration  or  evidence. 


Power  for  oom-  XCVIII.  In  cases  where  it  appears  to  the  Commissioners  of  Customs,  or 
Ji^oHnspecSd  ^  ^^  govemor  or  other  person  administering  the  government  of  any  British 
cases  to  grant  a  possession,  that  by  reason  of  special  circumstances  it  would  be  desirable  that 
^  ristwed'^'^  °***  permission  should  be  granted  to  any  British  ship  to  pass,  without  being  pre- 
'^^  yiously  registered,  from  one  port  or  place  in  her  Majesty's  dominions  to  any 

other  port  or  place  within  the  same,  it  shall  be  lawful  for  such  commissioners 
or  governor  or  other  person  to  mnt  a  pass  accordingly,  and  such  pass  shall 

for  the  time  and  withm  the  limits  therein  mentioned  have  the  i ^"^  "' 

a  certificate  of  registry. 


ProTision  for 
cases  of  infancy 
or  otliar  lnc»> 
pacity. 


XCIX.  If  any  person  interested  in  any  ship  or  any  share  therein  is,  by 
reason  of  in^cy,  lunacy  or  other  inability,  incapable  of  making  any  decla- 
ration or  doin^  any  thing  required  or  permitted  by  this  act  to  be  made  or 
done  by  such  mcapable  person  in  respect  of  registry,  then  the  guardian  or 
committee,  if  any,  of  such  incapable  person,  or,  if  there  be  none,  any  person 
appointed  by  any  court  or  judge  possessing  jurisdiction  in  respect  of  the  pro- 
perty of  incapable  persons,  upon  the  petition  of  any  person  on  behalf  of  such 
incapable  person,  or  of  any  other  person  interested  m  the  makine  such  decla- 
ration or  doing  such  thing,  may  make  such  declaration,  or  a  declaration  as 
nearly  corresponding;  thereto  as  circumstances  permit,  and  do  such  thing  in 
the  name  and  on  behalf  of  such  incapable  person ;  and  all  acts  done  b^  such 
substitute  shall  be  as  effectual  as  if  done  by  the  person  for  whom  he  is  suh- 
stituted. 


LUbilitiet  of 


C.  Whenever  any  person  is  beneficially  interested,  otherwise  than  by  way 
of  mortgage,  in  any  ship  or  share  therein  registered  in  the  name  of  some  other 
person  as  owner,  the  person  so  interested  shall,  as  wdl  as  the  registered 
owner,  be  subject  to  all  pecuniary  penalties  imposed  by  this  or  by  any  other 
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act  on  owners  of  ships  or  shares  therein,  so  nevertheless  that  proceedinfi;s  may 
be  taken  for  the  enrorcement  of  any  such  pecuniary  penalties  against  both  or 
either  of  the  aforesaid  parties,  with  or  witnout  joining  the  other  of  them. 

Forgery,  Forgerp. 

CI.  Any  person  who  forges,  assists  in  forging,  or  procures  to  be  forged,  Punishment  for 
fraodulentjy  alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudu-  '^'^^y* 
lently  altered,  any  register  book,  certificate  of  surrey  or,  certificate  of  registry, 
declaration  of  ownership,  bill  of  sale,  instrument  of  mortgage,  certificate  of 
mortgage  or  sale,  or  any  entry  or  indorsement  required  by  the  second  part  of 
this  act  to  be  made  in  or  on  any  of  the  above  documents,  shall  for  eveiy  such 
o&ttce  be  deemed  to  be  guilty  of  felony. 

Naii4)nal 
National  Character.  Character. 

CXI.  No  officer  of  customs  shall  grant  a  clearance  or  transire  for  any  ship  National  ohano- 
until  the  master  of  such  ship  has  declared  to  such  officer  the  name  of  the  SSjiuid^&foiS* 
nation  to  which  he  claims  that  she  belongs,  and  such  officer  shall  thereupon  oieanmce. 
inscribe  such  name  on  the  clearance  or  transire ;  and  if  any  ship  attempts  to 
proceed  to  sea  without  such  clearance  or  transire,  any  such  officer  may  detain 
oer  until  such  declaration  is  made. 

GUI.  The  ofiences hereinafter  mentioned  shall  be  punishable  as  follows;  Penalties: 
(that  is  to  say,) 
(1.)  If  any  person  uses  the  British  flag  and  assumes  the  British  national  For  undoiy  as- 
character  on  board  any  ship  owned  in  whole  or  in  part  by  any  persons  JJ^^  British 
not  entitied  by  law  to  own  British  ships,  for  the  purpose  of  making 
such  ship  appear  to  be  a  British  ship,  such  ship  shall  be  forfeited  to 
her  Majesty,  unless  such  assumption  has  been  made  for  the  purpose  of 
escaping  capture  by  an  enemy  or  by  a  foreign  ship  of  war  in  exercise 
of  some  belligerent  right ;  and  in  any  proceeding  for  enforcing  any 
such  forfeiture  the  burden  of  proving  a  tiUe  to  use  the  British  flag  and 
assume  the  British  national  cnaracter  shall  lie  upon  the  person  using 
and  assuming  the  same : 
(2.)  If  the  master  or  owner  of  any  British  ship  does  or  permits  to  be  done  For  eoneeahnent 
any  matter  or  thing,  or  carries  or  permits  to  be  carried  any  papers  or  Jimpt/on  Sf  ST 
documents,  with  intent  to  conceal  the  British  character  of  such  ship  leign  character, 
from  any  person  entitied  by  British  law  to  inquire  into  the  same,  or 
to  assume  a  forei^  character,  or  with  intent  to  deceive  emy  such  per- 
son as  lastiy  hereinbefore  mentioned,  such  ship  shall  be  tbrfeited  to 
her  Majesty ;  and  the  master,  if  he  commits  or  is  privy  to  the  com- 
mission of  the  offence,  shall  be  guilty  of  a  misdemeanor : 
(3.)  If  any  unqualified  person,  except  in  the  case  of  such  transmitted  Foracouiring 
interests  as  are  hereinbefore  mentioned,  acquires  as  owner  any  interest,  qJJJSSed,'^    ^' 
either  legal  or  beneficial,  in  a  ship  usiiiff  a  British  flag  and  assuming 
the  British  character,  such  interest  shaU  be  forfeited  to  her  Majesty : 
(4.)  If  any  person,  on  behalf  of  himself  or  any  other  person  or  body  of  For  false  decla- 
persons,  wilfully  makes  a  false  declaration  touching  the  qualification  "jj^nofowner- 
of  himself  or  such  other  person  or  body  of  persons  to  own  British  ships 
or  any  shares  therein,  the  declarant  shall  be  &:uilty  of  a  misdemeanor; 
and  the  ship  or  share  in  respect  of  which  such  declaration  is  made,  if 
the  same  has  not  been  forfeited  under  the  foregoing  provision,  shall, 
to  the  extent  of  the  interest  therein  of  the  person  making  the  declara- 
tion, and,  unless  it  is  shown  that  he  had  no  authority  to  make  the 
same,  of  the  parties  on  behalf  of  whom  such  declaration  is  made,  be 
^  forfeited  to  her  Majesty : 
And  in  order  that  the  al>ove  provisions  as  to  forfeitures  may  be  carried  into 
effect,  it  shall  be  lawful  for  any  commissioned  officer  on  full  pay  in  the  mili- 
tary or  naval  service  of  her  Majesty,  or  any  British  officer  of  customs,  or 
any  British  consular  officer,  to  seize  and  detain  any  ship  which  has,  either 
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Offleer  not  liable 
for  any  seisure 
made  on  reason- 
able gronnda. 


wholly  or  as  to  any  share  therein,  become  subject  to  forfeitore  as  aforesaid, 
and  to  bring  her  for  adjudication  before  the  High  Court  of  Admiralty  in 
England  or  Ireland,  or  any  Conrt  having  Admiralty  jurisdiction  in  her 
Majesty's  dominions;  and  such  Court  may  thereupon  make  such  order  in  the 
case  as  it  may  think  fit,  and  may  award  to  the  officer  bringing  in  the  same 
for  adjudication  such  portion  of  the  proceeds  of  the  sale  of  any  forfeited  ship 
or  share  as  it  may  think  right 

CIV.  No  such  officer  as  aforesaid  shall  be  responsible,  either  ciTiHy  or 
criminally,  to  any  person  whomsoever,  in  respect  of  the  seizure  or  detention 
of  any  ship  that  has  been  seized  or  detained  by  him  in  pursuance  of  the  pro- 
visions herein  contained,  notwithstanding  that  such  ship  is  not  brought  in  for 
adjudication,  or,  if  so  brought  in,  is  dedared  not  to  be  liable  to  forfeitore,  if 
it  is  shown  to  Uie  satisfaction  of  the  judge  or  Court  before  whom  any  trial 
relating  to  such  ship  or  such  seizure  or  detention  is  held  that  there  were 
reasonable  grounds  for  such  seizure  or  detention ;  but  if  no  such  grounds  are 
shown,  such  judge  or  Court  may  award  payment  of  costs  and  damage  to 
any  party  aggrieved,  and  make  such  other  order  in  the  premises  as  it  thinks 
just 

J*«n{^  fw  can?-  CV.  If  any  colours  usually  worn  by  her  Majesty's  ships,  or  any  colours 
to|toiwper  resembling  those  of  her  Mcjesty,  or  any  distinctive  national  colours,  except 
the  red  ensign  usually  worn  by  merchant  ships,  or  except  the  union  jack 
with  a  white  border,  or  if  the  pendant  usually  carried  by  her  Majesty's  ships 
or  any  pendant  in  anywise  resembling  such  pendant,  are  or  is  hoisted  on 
board  any  ship  or  boat  belonging  to  any  subject  of  her  Majesty  without  war- 
rant for  so  domg  from  her  ^faje8ty  or  from  the  Admiralty,  the  master  of  such 
ship  or  boat  or  the  owner  thereof,  if  on  board  the  same,  and  every  other  per- 
son hoisting  or  joining  or  assisting  in  hoisting  the  same,  shall  for  every  such 
offence  incur  a  penalty  not  exceeding  five  hundred  pounds ;  and  it  shall  be 
lawful  for  any  officer  on  full  pay  in  the  military  or  naval  service  of  her 
Majesty,  or  any  British  officer  of  the  customs,  or  any  British  consular  officer, 
to  board  any  such  ship  or  boat,  and  to  take  away  anv  such  jack,  colours  or 
pendant ;  and  such  jack,  colours  or  pendant  shall  be  forfeited  to  her  Majesty. 

Mfect  of  declara-       CVI.  Whenever  it  is  declared  by  this  act  that  a  ship  belonging  to  any 

thiS?8hip  shall    V^^^  o'  hody  Corporate  qualified  according  to  this  act  to  be  owners  of 

not  be  recognized  British  ships  shall  not  be  recognized  as  a  British  ship,  such  ship  shall  not  be 

at  a  Britlah  ■hip.   entitled  to  any  benefits,  privileges,  advantages  or  protection  usually  enjoyed 

by  British  ships,  and  shall  not  be  entitled  to  use  the  British  fiag  or  assume 

the  British  national  character ;  but,  so  far  as  regards  the  raymeut  of  dues, 

the  liability  to  pains  and  penalties,  and  the  punishment  of  offences  committed 

on  board  such  ship  or  by  any  persons  belonging  to  her,  such  ship  shall  be 

dealt  with  in  the  same  manner  in  all  respects  as  if  she  were  a  recognized 

British  ship. 

Evidence* 
CVII.  Every  register  of  or  declaration  made  in  pursuance  of  the  second 
part  of  this  act  in  respect  of  any  British  ship  may  be  proved  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of  parties  authority 
to  receive  evidence,  either  by  the  production  of  the  original  or  by  an  ex- 
amined copy  thereof,  or  by  a  copy  thereof  purporting  to  be  certified  under 
the  hand  of  the  re^trar  or  other  person  having  the  charge  of  the  original; 
which  certified  copies  he  is  hereby  required  to  Ornish  to  any  penon  applying 


at  a  reasonable  time  for  the  same,  upon  payment  of  one  shilling  for  < 
certified  copy ;  and  every  such  re^ster  or  copy  of  a  register,  and  also  every 
certificate  of  registry  of  any  Bntish  ship,  purporting  to  be  signed  by  the 
registrar  or  other  proper  officer,  shall  be  receivdi  in  evidence  in  any  court  of 
justice  or  before  any  person  having  by  law  or  by  consent  of  parties  authority 
to  receive  evidence  as  prima  &cie  proof  of  all  the  matters  contained  or  redtd 


Copies  of  regit- 
tert  and  declare* 
tioni  to  be  ad'* 
miuible  in  evi- 
dence, and  to  be 
primA  facie  proof 
of  certain  thlnga. 
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in  tnch  register  when  the  reg^ter  or  guch  copy  is  produced,  and  of  all  the 
matters  contained  in  or  indorsed  on  snch  certificate  of  registry,  and  purporting 
to  be  authenticated  by  the  signature  of  a  registrar,  when  such  certincate  is 
produced. 

Saving  Clause.  Saving  ciama. 

CYIII.  Nothing  in  this  act  contained  shall  repeal  or  affect  an  act  paned  SaTing  of  s  fr  4 
in  the  session  of  Parliament  holden  in  the  third  and  fourth  years  of  the  reign  J^g  to  Ewt  inf*" 
of  her  present  Majesty,  chapter  fifty-six,  intituled  ^^  An  Act  further  to  regn-  dian  ihipt. 
kte  the  Trade  of  Ships  built  and  trading  within  the  Limits  of  the  East  India 
Company's  Charter." 

Pabt  III. 

XABTBB0  AND  8BAMBN, 

AppUcatitm,  JppUeaiUm. 

CIX.  The  various  provisions  of  the  third  part  of  this  act  shall  have  the  AppUcation  of 
following  applications,  unless  the  context  or  subject  matter  requires  a  difierent  ^^  '^'-  ^' 
application ;  (that  is  to  say,) 

So  much  of  the  third  part  of  this  act  as  relates  to  the  delivery  or  trans-  Returns  for  oer- 
mission  of  lists  of  crews  to  the  regbtrar  general  of  seamen  shall  apply  Sg  to^e  u^SS 
to  all  fishing  vessels  belonging  to  the  United  Kingdom,  whether  em-  Kfiigdom. 
ployed  exclusively  on  the  coast  of  the  United  Kingdom  or  not ;  to  all 
ships  belonging  to  the  Trinity  House,  or  the  commissioners  of  northern 
lighthouses,  constituted  as  hereinafter  mentioned,  or  the  port  of  Dublin 
corporation,  and  to  all  pleasure  yachts,  and  to  the  ownera,  masters  and 
crews  of  such  ships: 

So  much  of  the  third  part  of  this  act  as  relates  to  the  delivery  and  trans-  Returnt  and 
mission  of  lists  of  crews,  and  to  the  wages  and  effects  of  deceased  seamen  ^"JJ^d  Mamen  in 
and  apprentices,  shall  apply  to  all  sea-going  British  ships,  wherever  certain  colonial 
registered,  of  which  the  crews  are  dischargS,  or  whose  final  port  of  "Wpa. 
destination  is  in  the  United  Kingdom,  and  to  the  owners,  masters  and 
crews  of  such  ships : 

So  much  of  the  third  part  of  this  act  as  relates  to  the  shipping  and  dis-  Shipping  and  dia- 
charge  of  seamen  in  the  United  Kingdom  shall  apply  to  all  sea-going  jJeiSSted King- 
British  ships,  wherever  registered,  and  to  the  owners,  masters  and  d<mi. 
crews  of  such  ships: 

So  much  of  the  third  part  of  this  act  as  relates  to  seamen  volunteering  Volunteering 
into  the  royal  navy  shall  apply  to  all  sea-going  British  ships,  wherever  ^'^  ^^  "•^• 
registered,  and  to  the  owners,  masters  and  crews  of  such  ships,  wherever 
the  same  may  be : 

So  much  of  the  third  part  of  this  act  as  relates  to  rights  to  wages  and  ProritionaapnU- 
remedies  for  the  recovery  thereof;   to  the  shipping  and  discharge  of  ^Jjto«>lo«»l 
seamen  in  foreign  ports :  to  leaving  seamen  abroad,  and  to  the  reuef  of  '      ' 
seamen  in  distress  in  foreign  ports ;  to  the  provisions,  health  and  accom- 
modation of  seamen ;  to  the  power  of  seamen  to  make  complaints ;  to  the 
protection  of  seamen  from  imposition ;  to  discipline ;  to  naval  courts  on 
the  high  seas  and  abroad ;  and  to  crimes  committed  abroad ;  shall  apply 
to  all  ships  registered  in  any  of  her  Majesty's  dominions  abroad,  when 
such  ships  are  out  of  the  jurisdiction  of  their  respective  governments, 
and  to  the  owners,  masters  and  crews  of  such  ships : 

And  the  whole  of  the  third  part  of  this  act  shall  apply  to  all  sea-going  As  to  whole  of 
ships  registered  in  the  United  Kingdom,  (except  such  as  are  exclusively  ^■'^  '^^*  of  Act. 
employ^  in  fishing  on  the  coasts  of  the  United  Kingdom,  and  such  as 
belong  to  the  Trinity  House,  the  commissioners  of  northern  lighthouses 
or  the  port  of  Dublin  corporation,  and  also  except  pleasure  yachts,)  and 
also  to  all  ships  registered  in  any  Britbh  possession  and  employed  in 
trading  or  going  between  any  place  in  the  United  Kingdom  and  any 
place  or  places  not  situate  in  the  possession  in  which  such  ships  are 
regbtered,  and  to  the  owners,  masters  and  crews  of  such  ships  respec- 
tively, wherever  the  same  may  be. 
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Local  Marine  Boards, 


ex.  There  shall  be  local  marine  boards  for  carrying  into  efieet  the  pro- 
visions of  this  act  nnder  the  superintendence  of  the  Board  of  Trade  at  tAoae 
seaports  of  the  United  Kingdom  at  which  local  marine  boards  have  heretofore 
been  established,  and  at  such  other  places  as  the  Board  of  Trade  appointa 
for  this  purpose ;  and  each  of  such  local  marine  boards  shall  be  constitated 
as  follows ;  (that  is  to  say,)  the  mayor  or  provost  and  the  stipendiary  magia- 
trate  or  such  of  the  mayors  or  provosts  and  stipendiary  magistrates  of  the 
place  (if  more  than  one)  as  the  Board  of  Trade  appoints  shaB  be  a  member 
or  members  ex  officio ;  the  Board  of  Trade  shall  appoint  four  members  from 
persons  residing  or  having  places  of  business  at  the  port  or  within 


Qualification  of 
Toten  for  mem- 
ben  of  Local 
Marine  Boardi. 


miles  thereof;  and  the  owners  of  foreien-going  ships  and  of  home  trade  pas- 
senger ships  registered  at  the  port  shall  elect  six  members;  and  snch  elections 
as  aforesaid  shcdl  take  place  on  the  twenty-fifth  day  of  January,  one  thousand 
ei^ht  hundred  and  fifty-seven,  and  on  Uie  twenty-fifth  day  of  January  in  eyery 
third  succeeding  year,  and  such  appointments  as  aforesaid  shall  take  place 
within  one  month  after  such  elections ;  and  upon  the  conclusion  of  snch 
month  and  the  constitution  of  a  new  bosurd  the  functions  of  the  then  ezistine 
board  shall  cease,  and  the  board  consisting  of  the  members  then  newly  elected 
and  appointed  shall  take  its  place ;  and  any  occasional  vacancy  caused  in 
the  intervals  between  the  general  elections  and  appointments,  by  death,  resig- 
nation, disqualification  or  otherwise,  shall  be  filled  up  within  one  month  after 
it  occurs ;  and  every  person  elected  or  appointed  on  an  occasional  vacancy 
shall  continue  a  member  until  the  next  constitution  of  a  new  board ;  and  die 
mayor  or  provost  shall  ^s.  the  place  and  mode  of  conducting  all  such  elections 
as  aforesaid,  and  also  on  occasional  vacancies  the  day  of  election,  and  shall 
give  at  least  ten  days'  notice  thereof;  and  the  Board  of  Trade  shall  have 
power  to  decide  any  questions  raised  concerning  any  such  elections. 

CXI.  Owners  of  foreign-going  ships  and  of  home  trade  passenger  ships 
registered  at  any  seaport  at  which  there  is  a  local  marine  board  shall  have 
votes  at  the  election  of  members  of  such  board  as  follows ;  (that  is  to  say,) 
every  registered  owner  of  not  less  than  two  hundred  and  fifty  tons  in  the 
whole  of  such  shipping  shall  at  every  election  have  one  vote  for  each  member 
for  every  two  hundred  and  fifty  tons  owned  by  him,  so  that  his  votes  for  anj 
one  member  do  not  exceed  ten :  and  for  the  purpose  of  ascertaining  the  qoab- 
fication  of  such  electors  the  following  rules  shall  be  observed ;  (that  is  to 
say,^  in  the  case  of  a  ship  registered  in  the  name  of  one  person,  such  peraoa 
shall  be  deemed  to  be  the  owner,  and  in  the  case  of  a  ship  registered  in  discinet 
and  several  shares  in  the  names  of  more  persons  than  one,  the  tonnage  shall 
be  apportioned  amone  the  owners  as  nearly  as  may  be  in  proportion  to  their 
respective  shares,  and  each  of  such  persons  shall  be  deemed  to  be  the  owner 
of  the  tonnage  so  apportioned  to  him ;  and  in  the  case  of  a  ship  or  shares  of 
a  ship  registered  jointly  without  severance  of  interest  in  the  names  of  more 
persons  than  one,  the  tonnage  shall,  if  it  is  sufficient,  either  alone  or  tozether 
with  other  tonnage  (if  any)  owned  by  such  joint  owners,  to  ^ve  a  qualifica- 
tion to  each  of  tnem,  be  apportioned  equally  between  the  joint  owners,  and 
each  of  such  joint  owners  shall  be  deemed  to  be  the  owner  of  the  equal  share 
so  apportioned  to  him,  but  if  it  is  not  so  sufficient  the  whole  of  such  tonnage 
shall  be  deemed  to  be  owned  by  such  one  of  the  joint  owners  resident  or 
having  a  place  of  business  at  the  port  or  within  seven  miles  thereof  as  is  first 
named  on  the  register ;  and  in  making  any  such  ap]>ortionment  as  aforesaid 
any  portion  may  be  struck  ofiT  so  as  to  obtain  a  divisible  amount ;  and  the 
whole  amount  ot  tonnage  so  owned  by  each  person,  whether  in  ships  or  shares 
of  or  interests  in  ships,  shall  be  added  togetncr,  and,  if  sufficient,  shall  con- 
stitute his  qualification. 

Lbtiofiucb  CXII.  The  collector  or  comptroller  of  customs  in  every  seaport  of  the 

Totentobemado.  United  Kingdom  at  which  there  is  a  local  marine  board  shall,  with  the 

assistance  ot  the  regbtrar  general  of  seamen,  on  or  before  the  twenty-fifth 
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day  of  December,  in  the  year  one  thousand  eight  hundred  and  fifty-six,  and 
in  ererv  tldrd  succeeding  year,  make  out  an  uphabetical  list  of  the  persons 
entitlecl  by  rirtne  of  this  act  to  vote  at  the  election  of  members  of  such  local 
marine  board,  containing  the  christian  name,  surname  and  residence  of  each 
such  person,  and  the  number  of  votes  to  which  he  is  entiUed,  and  shall  sign 
such  list,  and  cause  a  sufficient  number  of  copies  thereof  to  be  printed,  and 
to  be  fixed  on  or  near  the  doors  of  the  custom  house  at  such  seaport  for  two 
entire  weeks  next  after  such  list  has  been  made,  and  shall  keep  true  copies  of 
such  list,  and  permit  the  same  to  be  perused  by  any  person,  without  payment 
of  any  fee,  at  all  reasonable  hours  during  such  two  weeks. 

CXIII.  The  mayor  or  provost  of  every  seaport  at  which  there  is  a  local  Reriiion  of  lut 
marine  board,  or  such  of  them,  if  more  than  one,  as  is  or  are  for  the  time  <»f  voters, 
being  so  appointed  as  aforesaid,  shall  at  least  twenty  days  before  the  twenty- 
fifth  day  of  January,  in  the  year  one  thousand  ei^ht  hundred  and  fifty-seven, 
and  in  each  succeeoing  third  year,  nominate  two  justices  of  the  peace  to  revise 
the  said  lists;  and  such  justices  shall,  between  the  eighth  and  fifteenth  da^ 
of  January,  both  inclusive  in  the  year  in  which  they  are  so  nominated,  revise 
the  said  list  at  the  custom  house  of  the  port,  or  in  some  convenient  place  near 
thereto,  to  be  hired,  if  necessary,  by  the  said  collector  or  comptroller,  and 
diall  ffive  three  clear  days'  notice  of  such  revision  by  advertising  the  same  in 
some  local  newspaper,  and  by  affixing  a  notice  thereof  on  or  near  to  the 
dooTB  of  such  custom  house,  and  shalT  make  such  revision  by  inserting  in 
such  list  the  name  of  every  person  who  claims  to  be  inserted  therein,  and 
l^ves  proof  satisfiictory  to  the  said  revisers  of  his  right  to  have  his  name  so 
inserted,  and  by  striking  out  therefrom  the  name  of  every  person  to  the  inser- 
tion of  which  an  objection  is  made  by  any  other  person  named  in  such  list 
who  ^ves  proof  satisfactory  to  the  said  revisers  that  the  name  of  the  person 
so  objected  to  ought  not  to  have  been  inserted  therein ;  and  the  decision  of  the 
said  revisers  with  respect  to  every  such  claim  or  objection  shall  be  conclusive; 
and  the  said  revisers  shall  immediately  after  such  revision  si^n  their  names  at 
the  foot  of  the  list  so  revised ;  and  such  list  so  revised  shall  be  the  register  of 
voters  at  elections  of  members  of  the  local  marine  board  of  such  seaport  for 
diree  years  from  the  twenty-fifth  day  of  January^  then  next  ensuing  inclusive 
to  the  twenty-fourth  day  of  January  inclusive  m  the  third  succeeding  year ; 
and  the  said  revised  list,  when  so  signed,  shall  be  delivered  to  such  niayor  or 
provost  as  aforesaid  of  the  place,  who  shall,  if  necessary,  cause  a  sufficient 
number  of  copies  thereof  to  be  printed,  and  shall  cause  a  copy  to  be  delivered 
to  every  voter  applying  for  the  same. 

CXIV.  The  said  collector  or  comptroller,  if  required,  shall  for  the  assbtance  Registers  to  be 
of  the  said  revisers  in  revising  the  said  list  produce  to  them  the  books  con-  pro^ooed. 
taining  the  r^^ter  of  ships  registered  at  such  seaport ;  and  the  registrar 
general  of  seamen,  if  required,  snail  also  produce  or  transmit  to  such  revisers 
such  certified  extracts  or  returns  firom  the  books  in  his  custody  as  may  be 
necessary  for  the  same  purpose. 

CXY.  The  two  justices  aforesaid  shall  certify  all  expenses  properly  incurred  Expenses  to  be 
bjr  any  such  collector  or  comptroller  as  aforesaid  in  making  and  printing  the  E^S^^  ^**^  **' 
said  list  and  in  the  revision  thereof,  and  the  Board  of  Trade  snail  pay  the  same,         ^ 
and  also  all  expenses  properly  incurred  by  any  such  mayor  or  provost  as 
aforesaid  in  printing  the  same  or  in  elections  taking  place  under  this  act: 
and  the  said  Board  may  disallow  any  items  of  any  such  expenses  as  aforesaid 
which  it  deems  to  have  been  improperly  incurred. 

CXVI.  Every  person  whose  name  appears  on  such  revised  list,  and  no  Persons  on  re- 
other  person,  sliall  be  qualified  to  vote  at  the  election  of  members  of  the  local  Jjjj/*^^***"" 
marine  board  at  such  seaport  to  be  held  on  the  twenty-fifth  day  of  January 
next  after  the  revision  of  such  list,  and  at  any  occasional  election  held  at  any 
time  between  that  day  and  the  next  ordinary  triennial  election  of  the  members 
of  such  board. 
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Qualification  of  CXVII.  Every  male  person  who  is  acoordinff  to  such  reyised  Ikt  of  tlie 
MaSne'fi^^ard***'*^  voters  at  any  seaport  entitled  to  a  vote  shall  be  qualified  to  be  elected  a 
^  ^  '*  member  of  the  local  marine  board  of  such  seaport,  and  no  other  person  shall 
be  so  qualified ;  and  if  any  person  elected  as  a  member  after  such  elecdoo 
ceases  to  be  an  owner  of  such  quantity  of  tonnage  as  would  entitle  him  to  a 
vote,  he  shall  no  longer  continue  to  act  or  be  considered  as  a  member,  and 
thereupon  another  member  shall  be  elected  in  his  place. 

CXVIII.  No  act  of  any  local  marine  board  shall  be  vitiated  or  prejudiced 
by  reason  of  any  irregularity  in  the  election  of  any  of  its  members,  or  of  any 
error  in  the  list  of  voters  nerein  mentioned,  or  of  any  irregularity  in  the 
making  or  revising  of  such  list,  or  by  reason  of  any  person  wno  is  not  duly 
qualified  as  hereinbefore  directed  acting  upon  such  board. 

CXIX.  Every  local  marine  board  shall  keep  minutes  of  its  proceedings, 
and  the  same  shall  be  kept  in  such  mode  (if  any)  as  the  Board  of  Trade  pre- 
scribes ;  and  such  minutes,  and  all  books  or  documents  used  or  kept  by  any 
local  marine  board,  or  by  any  examiners,  shipping  masters  or  other  officers 
or  servants  under  the  control  of  any  local  marine  board  shall  be  open  to  the 
inspection  of  the  Board  of  Trade  and  its  officers ;  and  every  local  marine 
board  shall  make  and  send  to  the  Board  of  Trade  such  reports  and  returns  as 
it  requires ;  but,  subject  as  aforesaid,  every  local  marine  board  may  regulate 
the  mode  in  which  its  meetings  are  to  be  held  and  its  business  conducted. 

CXX.  If  any  local  marine  board,  by  reason  of  any  election  not  taking 
place,  or  of  the  simultaneous  resignation  or  continued  non-attendance  of  afi 
or  the  greater  part  of  the  members,  or  from  any  other  cause  fails  to  meet  m 
to  discbarge  its  duties,  the  Board  of  Trade  may  in  its  discretion  either  take 
into  its  own  hands  the  performance  of  the  duties  of  such  local  marine  board 
until  the  next  triennial  appointment  and  election  thereof,  or  direct  that  a 
new  appointment  and  election  of  such  local  marine  board  shall  take  place 
immediately. 


Error  In  electioni 
not  to  vitiate 
acts  done. 


Minutes  and 
business  of  Local 
Marine  Boards. 


If  any  Local  Ma- 
rine Board  fails 
to  discharge  its 
duties,  Board  of 
Trade  may  as- 
sume its  duties, 
or  direct  a  new 
election. 


Board  of  Trade,  CXXI.  If  upon  complaint  made  to  the  Board  of  Trade  it  appears  to  snch 
maysStfra^nge-  ^^^^  ^^^^  ^ny  appointments  or  arrangements  made  by  any  local  marine 
ments  made  by  board  under  the  powers  hereby  given  to  it  are  not  such  as  to  meet  the  wants 
of  the  port,  or  are  in  any  respect  unsatisfactory  or  improper,  the  Board  of 
Trade  may  annul,  alter  or  rectify  such  appointments  or  arrangements  in  sacb 
manner  as,  having  regard  to  the  intentions  of  this  act  and  to  the  wants  of 
the  port,  it  deems  to  be  expedient 


Local  Marine 
Boards, 


Skipping  Officer. 

Local  Marine 
Boards  to  esta- 
blish shipping 
offices. 


Board  of  Trade  to 
have  partial  con- 
trol over  ship- 
ping offices. 


Shying  Offices, 
CXXII.  In  every  seaport  in  the  United  Kingdom  in  which  there  is  a  local 
marine  board  such  board  shall  establish  a  shipping  office  or  shipping  offices, 
and  may  for  that  purpose,  subject  as  herein  mentioned,  procure  the  reqni^te 
premises,  and  appoint  and  from  time  to  time  remove  and  re-appoint  superin- 
tendents of  such  offices,  to  be  called  shipping  masters,  with  any  nece^ary 
deputies,  clerks  and  serrants,  and  regulate  the  mode  of  conducting  business 
at  such  offices,  and  shall,  subject  as  herein  mentioned,  have  complete  control 
oyer  the  same ;  and  every  act  done  by  or  before  any  deputy  duty  appointed 
shall  have  the  same  efifect  as  if  done  by  or  before  a  shipping  master. 

CXXIII.  The  sanction  of  the  Board  of  Trade  shall  be  necessary  so  iar  as 
regards  the  number  of  persons  so  appointed  by  any  such  local  marine  board, 
and  the  amount  of  their  salaries  and  wages  and  all  other  expenses ;  and  the 
Board  of  Trade  shall  have  the  immediate  control  of  such  shipping  offices,  so 
far  as  regards  the  receipt  and  payment  of  money  thereat ;  and  all  shipping 
masters,  deputies,  clerks  and  servants  so  appointed  as  aforesaid  shall,  before 
entering  upon  their  duties,  give  such  security  (if  any)  for  the  due  perform- 
ance thereof  as  the  Board  of  Trade  requires ;  and  if  in  any  case  the  Board  of 
Trade  has  reason  to  believe  that  any  shipping  master,  deputy,  clerk  or  servant 
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appointed  by  any  local  marine  board  does  not  properly  dischargre  his  duties, 
the  Board  of  Trade  may  canse  the  case  to  be  investigated,  and  may,  if  it 
thinks  fit  so  to  do,  remove  him  from  his  office,  ana  may  provide  for  the 
proper  performance  of  his  duties  until  another  person  is  properly  appointed  in 


CXXIV.  It  shall  be  the  general  business  of  shipping  masters  appointed  as  Business  of  such 
aforesaid —  office*  g«nenaiy. 

To  afford  facilities  for  engaging  seamen  by  keeping  registries  of  their 

names  and  characters ; 
To  superintend  and  facilitate  their  engagement  and  discharge  in  manner 

hereinafter  mentioned ; 
To  provide  means  for  securing  the  presence  on  board  at  the  proper  times  of 

men  who  are  so  engaged ; 
To  facilitate  the  making  of  apprenticeships  to  the  sea  service ; 
To  perform  such  other  duties  relating  to  merchant  seamen  and  merchant 

snips  as  are  hereby  or  may  hereafter  under  the  powers  herein  contained 

be  committed  to  them. 

CXXV.  Such  fees,  not  exceeding  the  sums  specified  in  the  table  marked  Fees  to  be  paid 
P.  in  the  schedule  hereto,  as  are  from  time  to  time  fixed  by  the  Board  of  Ji^Vand^s- 
Trade,  shall  be  payable  upon  all  engagements  and  discharges  effected  before  charges, 
shipping  masters  as  hereinafter  mentioned,  and  the  Board  of  Trade  shall  cause 
scales  of  the  fees  payable  for  the  time  being  to  be  prepared  and  to  be  con- 
spicuously placed  in  the  shipping  offices;  and  all  shipping  masters,  their 
deputies,  clerks  and  servants,  may  refuse  to  proceed  with  any  engagement  or 
discharge  unless  the  fees  payable  thereon  are  first  paid. 

CXXVI.  Every  owner  or  master  of  a  ship  engaging  or  discharging  any  Masters  to  pay 
seamen  or  seaman  in  a  shipping  office  or  before  a  shipping  master  shall  pay  fce«,  andtode- 
to  the  shipping  master  the  whole  of  the  fees  hereby  made  payable  in  respect  wages!"^  "^™ 
of  such  engagement  or  discharge,  and  may,  for  the  purpose  of  in  part  reim- 
bursing himself,  deduct  in  respect  of  each  such  engagement  or  discharge  from 
the  wages  of  all  persons  (except  apprentices])  so  engaged  or  discharged,  and 
retain,  any  sums  not  exceeding  the  sums  specified  in  that  behalf  in  tne  table 
marked  Q*  in  the  schedule  hereto :  Provided  that,  if  in  any  cases  the  sums  Proviso  as  to 
which  the  owner  is  so  entitled  to  deduct  exceed  the  amount  of  the  fee  payable  «*ccss. 
by  him,  such  excess  shall  be  paid  by  him  to  the  shipping  master  in  addition 
to  such  fee. 

CXXYII.  Any  shipping  master,  deputy  shipping  master  or  any  clerk  or  Penalty  on  ship- 
servant  in  any  shipping  office,  who  demands  or  receives  any  remuneration  J|jJ,?JJie"r©- 
whatever,  either  directly  or  indirectly,  for  hiring  or  supplying  any  seaman  muneiation. 
for  any  merchant  ship,  excepting  the  lawful  fees  payable  under  this  act,  shall 
for  every  such  offence  incur  a  penalty  not  exceeding  twenty  pounds,  and  shall 
also  be  liable  to  be  dismissed  from  his  office  by  the  Board  of  Trade. 

CXXVIII.  The  Board  of  Trade  may,  with  the  consent  of  the  Commis-  Business  of  ship- 
sioners  of  Customs,  direct  that  at  any  place  in  which  no  separate  shipping  ^M^iSwacteJar 
office  is  established  the  whole  or  any  part  of  the  business  of  the  shipping  office  custom  Houses, 
shall  be  conducted  at  the  custom  house,  and  thereupon  the  same  shall  be  there 
conducted  accordingly ;  and  in  respect  of  such  business  such  custom  house 
shall  for  all  purposes  be  deemed  to  be  a  shipping  office,  and  the  officer  of 
customs  there  to  whom  such  business  is  committed  shall  for  all  purposes  be 
deemed  to  be  a  shipping  master  within  the  meaning  of  this  act 

CXXIX.  The  Board  of  Trade  may  appoint  any  superintendent  of  or  other  in  London  Saflora 

person  connected  with  any  Sailors  Home  in  the  port  of  London  to  be  a  ship-  Homes  may  be 
'•  •!  ^  i-iii  -1  shiDDine  oflSces. 

ping  master,  with  any  necessary  deputies,  clerks  and  servants,  and  may  ap-      *^*^ 

point  any  office  in  any  such  home  to  be  a  shipping  office  \  and  all  shipping 
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Dlapentation 
with  shipping 
master's  superin- 
tendenM. 


Cert^ttiit  of 

Masters  and 

Mates. 

Examinations  to 
be  instituted  for 
masters  and 
mates. 


Powers  of  doard 
ofTradeoTerex- 
aminationst 


masters  and  shipping  offices  so  appointed  shall  be  subject  to  the  immediate 
control  of  the  Board  of  Trade  and  not  of  the  local  marine  board  of  the  port. 

GXXX.  The  Board  of  Trade  may  from  time  to  time  dispense  with  the 
transaction  before  a  shipping  master  or  in  a  shipping  office  of  any  matters 
required  by  this  act  to  be  so  transacted ;  and  thereupon  such  matters  shall,  if 
otherwise  duly  transacted  as  required  by  law,  be  as  valid  as  if  transacted 
before  a  shipping  master  or  in  a  shipping  office. 

Examifiations  and  Certificates  of  Masters  and  Mates. 
CXXXI.  Examinations  shall  be  instituted  for  persons  who  intend  to  be- 
come masters  or  mates  of  foreign-going  ships,  or  of  home  trade  passenger 
ship,  or  who  wish  to  procure  certificates  of  competency  hereinafter  mentioned; 
ana,  subject  as  herein  mentioned,  the  local  marine  boards  shall  proride  for 
the  examinations  at  their  respective  ports,  and  may  appoint  and  from  time  to 
time  remove  and  re-appoint  examiners  to  conduct  the  same,  and  may  regulate 
the  same ;  and  any  members  of  the  local  marine  board  of  the  place  where  the 
examination  is  held  may  be  present  and  assist  at  any  such  examination. 

CXXXlI.  The  Board  of  Trade  may  from  time  to  time  lay  down  rules  as 
to  the  conduct  of  such  examinations  and  as  to  the  qualifications  of  the  appli- 
cants, and  such  rules  shall  be  strictly  adhered  to  by  all  examiners ;  and  no 
examiner  shall  be  appointed  unless  he  possesses  a  certificate  of  qualification, 
to  be  from  time  to  time  granted  or  renewed  by  the  Board  of  Trade ;  and  die 
sanction  of  the  Board  of  Trade  shall  be  necessary,  so  far  as  regards  the 
number  of  examiners  to  be  appointed,  and  the  amount  of  their  remuneration; 
and  the  Board  of  Trade  may  at  any  time  depute  any  of  its  officers  to  be  pre- 
sent and  assist  at  any  exammation  ;  and  if  it  appears  to  the  Board  of  Trade 
that  the  examinations  for  any  two  or  more  ports  can  be  conducted  without 
inconvenience  by  the  same  examiners,  it  may  require  and  authorize  the  local 
marine  boards  of  such  ports  to  act  together  as  one  board  in  providing  for  and 
regulating  examinations  and  appointing  and  removing  examiners  for  such 
ports. 

CXXXIII.  All  applicants  for  examination  shall  pay  snch  fees,  not  exceed- 
ing the  sums  specified  in  the  table  marked  R.  in  tne  schedule  hereto,  as  the 
Board  of  Trade  directs;  and  such  fees  shall  be  paid  to  such  persons  as  the  said 
Board  appoints  for  that  purpose. 

CXXXIV.  Subject  to  the  proviso  hereinafter  contained,  the  Board  of 
^ted'SIThos^'  '^'™^®  ^^^^  deliver  to  every  applicant  who  is  duly  reported  by  the  local 
who  pass.  examiners  to  have  passed  the  examination  satisfactorily,  and  to  have  g^ven 

satisfactory  evidence  of  his  sobriety,  experience,  abihty  and  general  good 
conduct  on  board  ship,  a  certificate  (hereinafter  called  a  "  certificate  of  com- 
petency") to  the  effect  that  he  is  competent  to  act  as  master,  or  as  first, 
second  or  only  mate  of  a  foreign-going  ship,  or  as  master  or  mate  of  a  home 
trade  passenger  ship,  as  the  case  may  be :  Provided  that  in  every  case  in 
which  the  Board  of  Trade  has  reason  to  believe  such  report  to  have  been  nn- 
duly  made,  such  board  may  remit  the  case  either  to  the  same  or  to  any  other 
examiners,  and  may  require  a  re-examination  of  the  applicant,  or  a  further 
inquiry  into  his  testimonials  and  character,  before  granting  him  a  certificate. 

CXXXV.  Certificates  of  service,  differing  in  form  from  certificates  of  com- 
petency, shall  be  granted  as  follows ;  (that  is  to  say,) 
(1.)  Every  person  who  before  the  first  day  of  January,  one  thousand  eight 
hundrea  and  fifty-one,  served  as  master  in  the  British  merchant  ser- 
vice, or  who  has  attained  or  attains  the  rank  of  lieutenant,  master, 
Sassed  mate  or  second  master,  or  any  higher  rank  in  the  service  of  her 
lajesty  or  of  the  East  India  Company,  shall  be  entitled  to  a  certifi- 
cate of  service  as  master  for  foreign-going  ships : 


Fees  to  be  paid  hy 
applicants  for 
examination. 


Certificates  of 


Certificates  of 
senrice  to  be  de- 
livered to  persons 
who  served  as 
masters  or  mates 
before  1851,  and 
to  certain  naval 
officers ;  and  cer- 
tificates of  service 
for  home  trade 
passenger  slilps 
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(2.)  Erery  person  who  before  the  first  day  of  January^  one  thousand  ei^ht  to  bedeiiTeied  to 
hundred  and  fifty-one,  served  as  mate  in  the  Bntish  merchant  service  JJJJJS*a7^itera 
shall  be  entitled  to  a  certificate  of  service  as  mate  for  foreign-going  or  mates  in  such 
ships:  ^         ships  beforeJrt 

(8.)  Every  person  who  before  the  first  day  of  January,  one  thousand  eight    •°^**'y» 
hundred  and  fiftv-four,  has  served  as  master  of  a  home  trade  passenger 
ship  shall  be  entitled  to  a  certificate  of  service  as  master  for  home  trade 
passenger  ships : 
(4.)  Every  person  who  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty-four,  has  served  as  mate  of  a  home  trade  passenger 
ship  shall  be  entitled  to  a  certificate  of  service  as  mate  for  home  trade 
passenger  ships : 
And  each  of  such  certificates  of  service  shall  contain  particulars  of  the  name, 
place  and  time  of  birth,  and  of  the  length  and  nature  of  the  previous  service 
of  the  person  to  whom  the  same  is  delivered ;  and  the  Board  of  Trade  shall 
deliver  such  certificates  of  service  to  the  various  persons  so  respectively  en- 
titled thereto,  upon  their  proving  themselves  to  have  attained  such  rank  or  to 
have  served  as  aforesaid,  and  upon  their  giving  a  full  and  satisfactory  account 
of  the  particulars  aforesaid. 

CXXXVI.  Ko  foreign-goin^  ship  or  home  trade  passenger  ship  shall  go  No  foreign-gofaig 
to  sea  from  any  port  in  the  United  Kingdom  unless  the  master  thereof,  and  ■Wporhome 
in  the  case  of  a  foreign-^oing  ship  the  first  and  second  mates  or  only  mate  ship^o'pr!^led  to 
(as  the  case  may  be),  and  in  the  case  of  a  home  trade  passenger  ship  tne  first  »ea  without  cer- 
or  only  mate  (as  the  case  may  be),  have  obtained  and  possess  valid  certificates  ^^'^V*** 
either  of  competency  or  service  appropriate  to  theu-  several  stations  in  such  mates, 
ship,  or  of  a  higher  grade;  and  no  such  ship,  if  of  one  hundred  tons  burden 
or  upwards,  shall  go  to  sea  as  aforesaid,  unless  at  least  one  officer  besides  the 
master  has  obtained  and  possesses  a  valid  certificate  appropriate  to  the  grade 
of  only  mate  therein  or  to  a  higher  grade ;  and  every  person  who,  having 
been  engaged  to  serve  as  master  or  as  first  or  second  or  only  mate  of  any 
fbreign-eomg  ship,  or  as  master  or  first  or  only  mate  of  a  home  trade  pas- 
senger ship,  goes  to  sea  as  aforesaid  as  such  master  or  mate  without  being  at 
the  time  entiued  to  and  possessed  of  such  a  certificate  as  hereinbefore  required, 
or  who  employs  any  person  as  master,  or  first,  second  or  only  mate  of  any 
foreign-going  ship,  or  as  master  or  first  or  only  mate  of  a  home  trade  pas- 
senger ship,  without  ascertaining  that  he  is  at  the  time  entitled  to  and  pos- 
ses^ of  such  certificate,  shall  for  each  such  offence  incur  a  penalty  not 
exceeding  fifty  pounds. 

CXXXVI  r.  Every  certificate  of  competency  for  a  foreign-going  ship  shall  Certificates  for 
he  deemed  to  be  of  a  higher  grade  than  the  corresponding  certificate  for  a  'u?**"'*5}J5ig 
home  trade  passenger  ship,  and  shall  entitle  the  lawful  holder  thereof  to  g[o  for?ome  trade 
to  sea  in  the  corresponding  grade  in  such  last-mentioned  ship;  but  no  certin-  passenger  ships, 
cate  for  a  home  trade  passenger  ship  shall  entitle  the  holder  to  go  to  sea  as 
master  or  mate  of  a  foreign-going  snip. 

CXXXVIII.  All  certificates,  whether  of  competency  or  service,  shall  be  The  registrar  to 
made  in  duplicate,  and  one  part  shall  be  delivered  to  the  person  entitled  to  JJ^^SSUf '  ^c. 
the  certificate,  and  the  other  shall  be  kept  and  recorded  by  the  re^trar-  of  certificates! 
general  of  seamen  or  by  such  other  person  as  the  Board  of  Trade  appomts  for 
uiat  purpose ;  and  the  Board  of  Trade  shall  give  to  such  registrar  or  such 
other  person  immediate  notice  of  all  orders  made  by  it  for  cancelling,  sus- 
pending, altering  or  otherwise  afiecting  any  certificate  in  pursuance  of  the 
powers  herein  contained ;  and  the  registrar  or  such  other  person  as  aforesaid 
shall  thereupon  make  a  corresponding  entry  in  the  record  of  certificates ;  and  ^^^'^^J^Jj 
a  copy  purporting  to  be  certified  by  such  registrar  or  his  assistant  or  by  such  5enc^  ^     * 
person  as  aforesaid  of  any  certificate  shaU  be  primd  facie  evidence  of  such 
certificate,  and  a  copy  purporting  to  be  so  certmed  as  aforesaid  of  any  entry 
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In  case  of  loss  a 
copy  to  be 
granted. 


made  as  aforesaid  in  respect  of  any  certificate  shall  be  primd  &de  evidence  of 
the  truth  of  the  matters  stated  in  such  entry. 

CXXXIX.  Whenever  any  master  or  mate  proves  to  the  satisfaction  of  the 
Board  of  Trade  that  he  has,  without  fault  on  his  part,  lost  or  been  deprived 
of  any  certificate  already  granted  to  hira,  the  Board  of  Trade  shall,  upon 
payment  of  such  fee  (if  any)  as  it  directs,  cause  a  copy  of  the  certificate  to 
which  by  the  record  so  kept  as  aforesaid  he  appears  to  be  entitled,  to  be 
made  out  and  certified  as  aforesaid,  and  to  be  delivered  to  him;  and  any  copy 
which  purports  to  be  so  made  and  certified  as  aforesaid  shall  have  all  md 
effect  of  the  orJjnnal. 


Penalties  for  false 
representations ; 

for  forging  or 
altering  or  fraudu> 
lentlv  using  or 
lending  any  cer- 
tificate. 


Apprenticethipt  to 
Sea  Service. 

Shipping  masters 
to  assist  in  bind- 
ing apprentices, 
and  may  receive 
fees. 


CXL.  Every  person  who  makes,  or  procures  to  be  made,  or  assists  in 
making,  any  false  representation  for  the  purpose  of  obtaining  for  himself  or 
for  any  other  person  a  certificate  either  of  competency  or  service,  or  who 
forges,  assists  in  forging,  or  procures  to  be  forged,  or  fraudulently  alters, 
assists  in  fraudulently  fdtering,  or  procures  to  be  fraudulently  altered,  any 
such  certificate  or  any  official  copy  of  any  such  certificate,  or  who  fraudu- 
lently makes  use  of  any  such  certificate  or  any  copy  of  any  such  certificate 
which  is  forged,  altered,  cancelled,  suspended  or  to  which  he  is  not  justly 
entitled,  or  who  firaudulently  lends  his  certificate  to  or  allows  the  same  to  he 
used  by  any  other  person,  shall  for  each  ofience  be  deemed  guilty  of  a  mis- 
demeanor. 

Apprenticeships  to  the  Sea  Service, 
CXLI.  All  shipping  masters  appointed  under  this  act  shall,  if  applied  to 
for  the  purpose,  give  to  any  board  of  guardians,  overseers  or  other  persons 
desirous  of  apprenticing  boys  to  the  sea  service,  and  to  masters  and  owners  of 
ships  requiring  apprentices,  such  assistance  as  is  in  their  power  for  facilitating 
the  making  of  such  apprenticeships,  and  may  receive  from  persons  availing 
themselves  of  such  assistance  such  fees  as  may  be  determined  in  that  behau 
by  the  Board  of  Trade,  with  the  concurrence,  so  far  as  relates  to  pauper 
apprentices  in  England,  of  the  Poor  Law  Board  in  England,  and  so  far  as 
relates  to  pauper  apprentices  in  Ireland,  of  the  Poor  Law  Commissioners  in 
Ireland. 


Indentures  of 
boys  bound  ap« 
prentices  to  sea 
service  by  guar- 
dians or  overseers 
to  be  witnessed 
by  two  Justices. 


CXLII.  In  the  case  of  every  boy  bound  apprentice  to  the  sea  service  by 
any  guardians  or  overseers  of  the  poor,  or  other  persons  having  the  authcurity 
of  guardians  of  the  poor,  the  indentures  shall  be  executed  by  the  boy  and  tlie 
person  to  whom  he  is  bound  in  the  presence  of  and  shall  be  attested  by  two 
lustices  of  die  peace,  who  shall  ascertain  that  the  bo)r  has  consented  to  be 
bound,  and  has  attained  the  age  of  twelve  years,  and  is  of  sufficient  health 
and  strength,  and  that  the  master  to  whom  the  boy  is  to  be  bound  is  a  proper 
person  for  the  purpose. 

Indentures  of  ap-  CXLIII.  All  indentures  of  apprenticeship  to  the  sea  service  shall  be 
exera^*'?  from***  ^*  exempt  from  stamb  duty ;  and  all  such  indentures  shall  be  in  duplicate ;  and 
sfamp'du'^Tand  every  person  to  whom  any  boy  whatever  is  bound  as  an  apprentice  to  the 
to  be  recorded.  sea  service  in  the  United  Kingdom  shall  within  seven  days  after  the  execu- 
tion of  the  indentures  take  or  transmit  the  same  to  the  registrar-general  of 
seamen  or  to  some  shipping  master ;  and  the  said  registrar  or  shipping  master 
shall  retain  and  record  one  copy,  and  shall  indorse  on  the  other  that  the  same 
has  been  recorded,  and  shall  re-deliver  the  same  to  the  master  of  the  appren- 
tice ;  and  whenever  any  such  indenture  is  assigned  or  cancelled,  and  when- 
ever any  such  apprentice  dies  or  deserts,  the  master  of  the  apprentice  shall, 
within  seven  days  after  such  assignment,  cancellation,  death  or  desertion,  if 
the  same  happens  within  the  United  Kingdom,  or  if  the  same  happens  else- 
where, so  soon  afterwards  as  circumstances  permit,  notify  the  same  either  to 
the  said  registrar  of  seamen,  or  to  some  shipping  master,  to  be  recorded ;  and 
every  person  who  fails  to  comply  with  the  provisions  of  this  section  shall 
incur  a  penalty  not  exceeding  ten  pounds. 
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CXLIV.  Subject  to  the  provisions  hereinbefore  contained,  all  apprentice-  Rulei  to  govern 
ships  to  the  sea  service  made  by  any  guardians  or  overseei-s  of  the  poor  or  p5upcrs*S*Grea*/ 
persons  having  the  authority  of  guardians  of  the  poor,  shall,  if  made  in  Great  Briuin  and  ire- 
Britain,  be  made  in  the  same  manner  and  be  subject  to  the  same  laws  and  J»°d  respectively. 
regulations  as  other  apprenticeships  made  by  the  same  persons,  and  if  made 
in  Ireland  shall  be  8ul\ject  to  the  following  rules ;  (that  is  to  say,) 

(1.)  In  every  union  the  guardians  of  the  poor,  or  other  persons  duly  ap- 
pointed to  carry  into  execution  the  acts  for  the  relief  of  the  destitute 
poor  and  having  the  authority  of  guardians  of  the  poor,  may  put  out 
and  bind  as  an  apprentice  to  the  sea  service  any  boy  who  or  whose 
parent  or  parents  is  or  are  receiving  relief  in  such  union,  and  who  has 
attained  the  age  of  twelve  years,  and  is  of  sufficient  health  and  strength^ 
and  who  consents  to  be  so  bound : 
(*2.)  If  the  cost  of  relieving  any  such  boy  is  chargeable  to  an  electoral 
division  of  a  union,  then  (except  in  cases  in  which  paid  officers  act  in 
place  of  guardians)  he  shall  not  be  bound  as  aforesaid  unless  the 
consent  in  writing  of  the  guardians  of  such  electoral  division  or  of  a 
majority  of  the  ^ardians  (if  more  than  one)  be  first  obtained,  such 
consent  to  be,  when  possible^  indorsed  upon  the  indentures : 
(3.)  The  expense  incurred  in  the  binding  and  outfit  of  any  such  apprentice 
shall  be  charged  to  the  union  or  electoral  division  (as  the  ease  may 
be)  to  which  the  boy  or  his  parent  or  parents  is  or  are  chargeable  at 
the  time  of  his  being  apprenticed : 
(4.)  All  indentures  made  in  any  union  may  be  sued  upon  by  the  guardians 
of  the  union  or  persons  having  the  authority  of  guardians  therein  foi* 
the  time  being,  by  their  nanfls  of  office,  and  actions  brought  by  them 
upon  such  indentures  shall  not  abate  by  reason  of  death  or  change  in 
the  persons  holding  the  office ;  but  no  such  action  shall  be  commenced 
without  the  consent  of  the  Irish  Poor  Law  Commissioners : 
(5.)  The  amount  of  the  costs  incurred  in  any  such  action,  and  not  recovered 
from  the  defendant  therein,  may  be  charged  upon  the  union  or  electoral 
division  (as  the  case  may  be)  to  which  the  boy  or  his  parent  or  parents 
was  or  were  chargeable  at  the  time  of  his  being  apprenticed. 

CXLV.  The  master  of  every  foreign-going  ship  shall,  before  carrying  any  ApbrenticeB  and 
apprentice  to  sea  from  any  place  in  the  United  Kingdom,  cause  such  ap-  tobebrou"ht^S- 
prentice  to  appear  before  the  shipping  master  before  whom  the  crew  is  engaged,  fore  shipping 
and  shall  produce  to  him  the  indenture  by  which  such  apprentice  is  bound,  master  before 
and  the  assignment  or  assignments  thereof  (if  any);  and  the  name  of  such  foreign°gXg^* 
apprentice,  with  the  date  of  the  indenture  and  of  the  assignment  or  assign-  sbip. 
ments  thereof  (if  any),  and  the  name  of  the  port  or  ports  at  which  the  same 
have  been  registered,  shall  be  entered  on  the  agreement ;  and  for  any  default 
in  obeying  me  provisions  of  this  section  the  master  shall  for  each  offence 
incur  a  penalty  not  exceeding  &ve  pounds. 

Engagement  of 

Engagement  of  Seamen,  Seamen. 

CXLVI.  The  Broad  of  Trade  may  grant  to  such  persons  as  it  thinks  fit  Board  of  Trade 
licences  to  engage  or  supply  seamen  or  apprentices  for  merchant  ships  in  the  ™*y  J***"'®  P^'- 
United  Kingdom,  to  continue  for  such  periods,  to  be  upon  such  terms,  and  JeJmen.^^***^""* 
to  be  revocable  upon  such  conditions,  as  such  board  thinks  proper. 

CXLVII.  The  following  ofifences  shall  be  punishable  as  hereinafter  men-  Penaitiei  : 
tioned ;  (that  is  to  say,) 

(1.)  If  any  person  not  licensed  as  aforesaid,  other  than  the  owner  or  master  for  mppiying  sea. 
or  a  mate  of  the  ship,  or  some  person  who  is  hand  fide  the  servant  and  ™«°  without  li- 
in  the  constant  employ  of  the  owner,  or  a  shipping  master  duly  ap-  **°^' 
pointed  as  aforesaid,  engages  or  supplies  any  seaman  or  apprentice  to 
be  entered  on  board  any  ship  in  the  United  Kingdom,  he  shall  for 
each  seaman  or  apprentice  so  engaged  or  supplied  incur  a  penalty 
not  exceeding  twenty  pounds : 
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for  employing  (2.)  If  any  person  employs  any  unlicensed  person,  other  than  persons  so 

t^icenaed  per-  excepted  as  aforesaid,  for  the  purpose  of  engaging  or  supplying  any 

'  seaman  or  apprentice  to  be  entered  on  boara  any  ship  in  the  United 

Kingdom,  he  shall  for  each  seaman  or  apprentice  so  engaged  or  sop- 
plied  incar  a  penal^  not  exceeding  twenty  pounds,  and  if  licensed 
shall  in  addition  forfeit  his  licence : 
fbr  leceiring  sea-      (3.)  If  any  person  knowingly  receives  or  accepts  to  be  entered  on  board 
Juppiied?'^^'  any  ship  any  seaman  or  apprentice  who  has  been  engaged  or  sopplied 

contrary  to  the  provisions  of  this  act,  he  shall  for  every  seaman  or 
apprentice  so  engaged  or  supplied  incur  a  penalty  not  exceeding 
twenty  pounds. 

Pe°»ity  for »»-  CXLVIII.  If  any  person  demands  or  receives,  either  directly  or  bdirectl  j, 

ration^from  »S^  from  any  seaman  or  apprentice,  or  from  any  person  seeking  employment  as  a 
men  for  thipping  seaman  or  apprentice,  or  from  any  person  on  his  behalf,  any  rbmuneration 
them.  whatever,  other  than  the  fees  hereby  authorized,  for  providing  him  with 

employment,  he  shall  for  every  such  offence  incur  a  penalty  not  exceeding 

Ave  pounds. 

Agreement*  to  be      CXLIX.  The  master  of  every  ship,  except  ships  of  less  than  eighty  tons 

menrcontatatag    registered  tonnage  exclusively  employed  in  trading  between  different  ports  on 

certain  particu-     the  coasts  of  the  United  Kingdom,  shall  enter  into  an  agreement  witn  every 

^"*'  seaman  whom  he  carries  to  sea  from  any  port  in  the  United  Kin^om  as  one 

of  his  crew  in  the  manner  hereioafter  mentioned ;  and  every  such  agreement 

shall  be  in  a  form  sanctioned  by  the  Board  of  Trade,  and  shall  be  dated  at 

the  time  cff  the  first  signature  thereof,  ana  shall  be  signed  by  the  master  before 

any  seaman  signs  the  same,  and  shall  contain  the  following  particulars  as  terms 

thereof;  (that  is  to  say,) 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the  intended 

voyage  or  engagement : 
(2.)  The  number  and  description  of  t^e  crew,  specifying  how  many  are 

engaged  as  sailors : 
^3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin  woHl  : 
U.\  The  capacity  in  which  each  seaman  is  to  serve : 
(6.)  The  amount  of  wages  which  each  seaman  is  to  receive : 

S6. )  A  scale  of  the  provisions  which  are  to  be  furnished  to  each  seaman : 
7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short  allow- 
ance of  provisions,  or  other  lawful  punishments  for  misconduct,  which 
have  been  sanctioned  by  the  Board  of  Trade  as  regulations  proper  to 
be  adopted,  and  which  the  parties  agree  to  adopt : 
And  every  such  agreement  shall  be  so  framed  as  to  admit  of  stipulations,  to 
be  adopted  at  the  will  of  the  master  and  seaman  in  each  case,  as  to  advance 
and  allotment  of  wages,  and  may  contain  any  other  stipulations  which  are 
ProTiso  as  to         not  contrary  to  law :  Provided  that  if  the  master  of  any  ship  belonging  to 
SSm»*/^' *^***°^  *^y  British  possession  has  an  agreement  with  his  crew  made  in  due  ronn 
according  to  the  law  of  the  possession  to  which  such  ship  belongs  or  in  which 
her  crew  were  engaged,  and  engages  single  seamen  in  the  United  Kingdom, 
such  seamen  may  sign  the  agreement  so  made,  and  it  shall  not  be  necessary 
for  them  to  sign  an  agreement  in  the  form  sanctioned  by  the  Board  of  Trade. 


CL.  In  the  case  of  all  foreign-going  ships,  in  whatever  part  of  her  Ma- 
jesty's dominions  the  same  are  registered,  the  following  rules  shall  be  observed 
with  respect  to  agreements ;  (that  is  to  say,) 


For  foreign-going 
ships  such  agree- 
ments, vrhen 
made  in  the  ^ 

exw^t  ta*8^*ci3'      (^'^  ^^^  agreement  made  in  the  United  Kingdom  (except  in  such  cases 
cmS,  to benaade  o^  a^-eements  with  substitutes  as  are  hereinafter  specially  provided 

before  and  at-  for)  shall  be  signed  by  each  seaman  in  the  presence  of  a  shipping 

tested  by  a  ship-  master : 

ping  master;  iaioovci  . 

(2.)  Such  shipping  roaster  shall  cause  the  agreement  to  be  read  over  and 
explainea  to  each  seaman,  or  otherwise  ascertain  that  each  seaman 
understands  the  same  before  he  signs  it^  and  shall  attest  each  aignatore : 
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(3.)  When  the  crew  is  first  eneaged  the  agreement  shall  be  signed  in  To  be  in  dupii. 
duplicate,  and  one  part  shall  be  retained  by  the  shipping  master,  and  ^^' 
the  other  part  shall  contain  a  special  place  or  form  for  the  descriptions 
and  signatures  of  substitutes  or  persons  engaged  subsequently  to  the 
first  departure  of  the  ship,  and  shall  be  delivered  to  the  master : 

(4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen  who  have  Provision  tor  rob- 
duly  signed  the  agreement,  and  whose  services  are  lost  within  twenty-  «*^*^*^* 
four  hours  of  the  ship's  putting  to  sea  by  death,  desertion  or  other 
unforeseen  cause,  the  engagement  shall,  when  practicable,  be  made 
before  some  shipping  master  duly  appointed  in  the  manner  herein- 
before specified ;  and  whenever  such  last-mentioned  engagement  can- 
not be  so  made,  the  master  shall,  before  the  ship  puts  to  sea,  if  prac- 
ticable, and  if  not,  as  soon  afterwards  as  possible,  cause  the  agreement 
to  be  read  over  and  explained  to  the  seamen ;  and  the  seamen  shall 
thereupon  sign  the  same  in  the  presence  of  a  witness,  who  shall  attest 
their  signatures. 

CLI.  In  the  case  of  foreign-going  ships  makin?  voyages  averaging  less  Foreign-going  - 
than  six  months  in  duration,  running  agreements  with  the  crew  may  be  made  •J*?'  n»*»l°K 
to  extend  over  two  or  more  voyages,  so  that  no  such  a^eement  shall  extend  may  ba^^- 
beyond  the  next  following  thirteenth  day  of  June  or  thirty-first  day  of  De-  niog  agreementt. 
oember,  or  the  first  arrival  of  the  ship  at  her  port  of  destination  in  the  United 
Kingdom  after  such  date,  or  the  discharge  of  cargo  consequent  upon  such 
arrival ;  and  every  person  entering  into  such  agreement,  whether  en^^ed 

rn  the  first  commencement  thereof  or  otherwise,  shall  enter  into  and  sign 
same  in  the  manner  hereby  reanired  for  other  foreign-going  ships;  and 
every  person  engaged  thereunder,  if  discharged  in  the  United  Kingdom,  shall 
be  discharged  in  the  manner  hereby  required  for  the  discharge  of  seamen 
belonging  to  other  foreign-going  ships. 

CLII.  The  master  of  every  foreiffn-going  ship  for  which  such  a  running  Engagement  and 
amement  as  aforesaid  is  made  shall,  upon  every  return  to  any  port  in  the  Jjjn^^^e  main- 
United  Kingdom  before  the  final  termination  of  the  agreement^  discharge  or  time. 
engajge  before  the  shipping  master  at  such  port  any  seaman  whom  he  is 
reanired  by  law  so  to  discharge  or  engage,  and  shall  upon  every  such  return 
indorse  on  the  agreement  a  statement  (as  Uie  case  may  be)  either  that  no  such 
discharges  or  engagements  have  been  made  or  are  intended  to  be  made  before 
the  ship  again  leaves  port,  or  that  all  such  discharges  or  engagements  have 
been  duly  made  as  hereinbefore  required,  and  shall  deliver  the  agreement  so 
indorsed  to  the  shipping  master ;  and  any  master  who  wilfully  makes  a  false 
statement  in  such  indorsement  shall  incur  a  penalty  not  exceeding  twenty 
pounds ;  and  the  shipping  master  shall  also  sign  an  indorsement  on  the  agree- 
ment to  the  effect  that  the  provisions  of  this  act  relating  to  such  agreement 
have  been  complied  with,  and  shdl  re-deliver  the  agreement  so  indorsed  to 
the  master. 

CLIII.  In  cases  in  which  such  running  agreements  are  made,  the  dupli-  Duplicates  of 
cate  agreement  retained  by  the  shipping  master  upon  the  first  engagement  of  ™enu  ^hoSrto  be 
the  crew  shall  either  be  transmitted  to  the  registrar-general  of  seamen  im-  ^eait  with. 
mediately,  or  be  kept  by  the  shipping  master  until  the  expiration  of  the 
agreement,  as  the  Board  of  Trade  directs. 

CLIY.  For  the  purpose  of  determining  the  fees  to  be  paid  upon  the  Fees  to  be  paid 
engagement  and  discharge  of  seamen  belonging  to  foreign-going  ships  which  JJ^Smenti'**^ 
have  running  agreements  as  aforesaid,  the  crew  shall  be  considered  to  be  ^^ 
engaged  when  the  agreement  is  first  signed,  and  to  be  discharged  when 
the  agreement  finally  terminates,  and  all  intermediate  engagements  and 
discharges  shall  be  considered  to  be  engagements  and  discharges  of  single 
seamen. 
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In  home  trade  CLV.  In  the  cflse  of  home  trade  shipB,  crews  or  single  seamen  may,  if  Ihe 

to  be  *^°d^\    ™^^^''  thinks  fit,  be  engaged  before  a  shippuig  master  in  the  manner  herem- 

before*ashfpping*  before  directed  with  respect  to  foreign-going  ships;  and  in  every  case  in 

mauler  or  other      which  the  engagement  is  not  so  made,  the  master  shall,  before  the  ship  puts 

witnegs.  ^  g^^^  j£  practicable,  and  if  not  as  soon  afterwards  as  possible,  cause  the 

agreement  to  be  read  over  and  explained  to  each  seaman,  aod  the  seaman  shall 

thereupon  sign  the  same  in  the  presence  of  a  witness,  who  shall  attest  his 

signature. 

CLV L  In  cases  where  several  home  trade  ships  belong  to  the  same  owner^ 
the  agreement  with  the  seamen  may,  notwithstanding  anything  herein  con- 
tained, be  made  by  the  owner  instead  of  by  the  master,  and  the  seamen  may 
be  engaged  to  serve  in  any  two  or  more  of  such  ships,  provided  that  the 
names  of  the  ships  and  the  nature  of  the  service  are  specified  in  the  agree- 
ment ;  but  with  the  foregoing  exception  all  provisions  herein  contained  which 
relate  to  ordinary  agreements  for  home  trade  ships  shall  be  applicable  to 
agreements  made  in  pursuance  of  this  section. 

CLYII.  If  in  any  case  a  master  carries  any  seaman  to  sea  without  enterio? 
into  an  agreement  with  him  in  the  form  and  manner  and  at  the  place  and 
time  hereby  in  such  case  required,  the  master  in  the  case  of  a  foreign-goine 
ship,  and  the  roaster  or  owner  in  the  case  of  a  home  trade  ship,  shall  for  eacE 
such  offence  incur  a  penalty  not  exceeding  ^ve  pounds. 

CLVIII.  The  master  of  every  foreign-going  ship  of  which  the  crew  has 
been  engaged  before  a  shipping  master  shall  before  finally  leaving  the  United 
Kingdom  sign  and  send  to  the  nearest  shipping  master  a  full  and  accurate 
statement  in  a  form  sanctioned  by  the  Board  of  Trade  of  every  change  which 
takes  place  in  his  crew  before  finally  leaving  the  United  Kingdom,  and  in 
default  shall  for  each  ofience  incur  a  penalty  not  exceeding  five  pounds; 
and  such  statement  shall  be  admissible  in  evidence,  subject  to  all  jost 
exceptions. 

CLIX.  Every  master  of  a  ship  who,  if  such  ship  is  registered  in  the  United 
Kingdom,  engages  any  seaman  in  any  British  possession,  or  if  such  ship 
belongs  to  any  British  possession  engages  any  seaman  in  any  British  posses- 
sion other  than  that  to  which  the  ship  belongs,  shall,  if  there  is  at  the  place 
where  such  seaman  is  engaged  any  official  shipping  master  or  other  officer 
duly  appointed  for  the  purpose  of  shipping  seamen,  engage  such  seaman 
before  such  shipping  master,  and  if  there  is  no  such  shipping  master  or  officer, 
then  before  some  officer  of  customs ;  and  the  same  rules,  qualifications  and 
penalties  as  are  hereinbefore  specified  with  respect  to  the  engagement  of 
seamen  before  shipping  masters  in  the  United  Kingdom  shall  apply  to  such 
engagements  in  a  British  possession;  and  upon  every  such  engagement 
sudi  shipping  master  or  officer  as  aforesaid  shall  indorse  upon  the  agreement 
an  attestation  to  the  efiect  that  the  same  has  been  signed  in  his  presence,  and 
otherwise  made  as  hereby  required ;  and  if  in  any  case  such  attestation  is  not 
made,  the  burden  of  proving  that  the  seaman  was  duly  engaged  as  hereby 
required  shall  lie  upon  the  master. 


Special  hgiee- 
ments  for  home 
trade  ships  be> 
longing  to  tame 
owners. 


Penalty  fot  ship- 
ping seamen 
without  agree- 
ment duly  exe^ 
cuted. 


Changes  In  creir 
to  be  reportedi 


Seamen  engaged 
in  the  colonies 
to  be  shipped  be^ 
fore  some  ship- 
ping master  or 
officer  of  customs i 


CLX.  Every  master  of  a  British  ship  who  en^ges  any  seaman  at  any 
place  out  of  her  Majesty's  dominions  in  which  there  is  a  British  consolar 


Seamen  engaged 
In  foreign  ports 

with  the  sanction  officer  shall,  before  carrying  such  seaman  to  sea,  procure  the  sanction  of  such 
and  in  the  pre-  officer,  and  shall  engage  such  seaman  before  such  officer ;  and  the  same  rales 
senceoft  econ-  ^  ^^^  hereinbefore  contained  with  respect  to  the  engagement  of  sealnen 
before  shipping  masters  in  the  United  Kingdom  shall  apply  to  such  engage- 
ments made  before  consular  officers  ;  and  upon  every  such  engagement  the 
consular  officer  shall  indorse  upon  the  agreement  his  sanction  thereof,  and  an 
attestation  to  the  efiect  that  the  same  has  been  signed  in  his  presence,  and 
otherwise  made  as  hereby  required;  and  every  master  who  engages  any 
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seaman  In  any  place  in  which  there  is  a  consular  officer,  otherwise  than  as 
bereinhefore  required,  shall  incur  a  penalty  not  exceeding  twenty  pounds ; 
and  if  in  any  case  the  indorsement  and  attestation  hereby  required  is  not  made 
upon  the  agreement,  the  burden  of  proving  the  engagement  to  have  been 
made  as  hereinbefore  required  shall  he  upon  the  master. 

CLXI.  The  following  rules  shall  be  observed  with  respect  to  the  production  Rules  aa  to  pro- 
of agreements  and  certificates  of  competency  or  service  for  foreign-going  JlJi^^JJand  ^^ 
ships ;  rthat  is  to  say,^  flcates  of  masters 

(1.)  The  maf>ter  ot  every  foreign-going  ship  shall,  on  signing  the  agree-  *".**  ™*^  °^^?- 
ment  with  his  crew,  produce  to  the  shipping  master  before  whom  the  "^^  k®  8 «  »P»- 
same  is  signed  the  certificates  of  competency  or  service  which  the 
said  master  and  his  first  and  second  mate  or  only  mate,  as  the  case 
may  be,  are  hereby  required  to  possess ;  and  upon  such  production 
bein^  duly  made,  and  the  agreement  being  duly  executed  as  hereby 
required,  the  shipping  master  shall  sign  and  give  to  the  master  a 
certificate  to  that  effect : 
(2.)  In  the  case  of  running  agreements  for  foreign-going  ships  the  shipping 
master  shall,  before  the  second  and  every  subsequent  voyage  made 
after  the  first  commencement  of  the  agreement,  sign  and  give  to  the 
master,  on  his  complying  with  the  provisions  herein  contained  with 
respect  to  such  agreements,  and  producing  to  the  shipping  master  the 
certificate  of  competency  or  service  of  any  first,  second  or  only  mate 
then  first  engaged  by  him,  a  certificate  to  that  eflPect : 
(8.)  The  master  of  every  foreign-going  ship  shall,  before  proceeding  to  sea, 
produce  the  certificate  so  to  be  given  to  him  by  the  shipping  master  as 
aforesaid  to  the  collector  or  comptroller  of  customs,  and  no  officer  of 
customs  shall  clear  any  such  ship  outwards  without  such  production  ; 
and  if  any  such  ship  attempts  to  go  to  sea  without  a  clearance,  any 
such  officer  may  detain  her  until  such  certificate  as  aforesaid  is  pro- 
duced: 
(4.)  The  master  of  every  foreien-going  ship  shall,  within  forty-eight  hours 
after  the  ship's  arrival  at  lier  final  port  of  destination  in  the  United 
Kingdom,  or  upon  the  discharge  of  the  crew,  whichever  first  happens, 
deliver  such  agreement  to  a  shipping  master  at  the  place ;  and  such 
shipping  master  shall  thereupon  give  to  the  master  a  certificate  of  such 
delivery ;  and  no  officer  of  customs  shall  clear  any  foreign-going  ship 
inwards  without  the  production  of  such  certificate : 
And  if  the  master  of  any  foreign-goinff  ship  fails  to  deliver  the- agreement  to 
t  shipping  master  at  the  time  and  in  the  manner  hereby  directed,  he  shall  for 
every  derault  incur  a  penalty  not  exceeding  five  pounds. 

CLXII.  The  following  rules  shall  be  observed  with  respect  to  the  produc-  Rules  as  to  pro- 
tion  of  agreements  and  certificates  of  competency  or  service  for  home  trade  m^nts  and  wrtifr. 
fibips ;  (that  is  to  say,)  cates  for  home 

(1.)  In  the  case  of  home  trade  ships  of  more  than  eighty  tons  burden,  trade  ships, 
no  agreement  shall  extend  beyond  the  next  following  thirtieth  day  of 
June  or  thirty-first  day  of  December,  or  the  first  arrival  of  the  ship  at 
her  final  port  of  destination  in  the  United  Kingdom  after  such  date, 
or  the  discharge  of  cargo  consequent  upon  such  arrival : 

(2.)  The  master  or  owner  of  every  such  ship  shall,  within  twenty-one  days 
after  the  thirtieth  day  of  June  and  the  thirty-first  day  of  December  m 
every  year,  transmit  or  deliver  to  some  shipping  master  in  the  United 
Kingdom  every  aCTeement  made  within  the  six  calendar  months 
next  preceding  such  days  respectively,  and  shall  also  in  the  case  of 
home  trade  passenger  snips  produce  to  the  shipping  master  the  cer- 
tificates of  competency  or  service  which  the  said  master,  and  his 
first  or  only  mate,  as  the  case  may  be,  are  hereby  required  to 
possess: 

APPDX.  E 


Digitized  by 


Google 


Ixvi 


APPENDIX. 


Alterations  to  be 
Toid  unless  at- 
tested to  have 
been  made  Kith 
the  consent  of  all 
parties. 


(3.)  The  shipping  master  shall  thereupon  give  to  the  master  or  owner  a 

certificate  ot  such  delivery  and  ]»roduction ;  and  no  oflicer  of  custom* 

shall  grant  a  clearance  or  transire  for  any  such  ship  as  last  aforefaid 

without  the  production   of  such  certificate;  and  if  any  such  ship 

attempts  to  ply  or  go  to  sea  without  such  clearance  or  transire,  any 

such  officer  may  detain  her  until  the  said  certificate  is  produced : 

And  if  the  agreement  for  any  home  trade  ship  is  not  deliverea  or  transmitted 

by  the  master  or  owner  to  a  shipping  master  at  the  time  and  in  the  manner 

hereby  directed,  such  master  or  owner  shall  for  every  default  incur  a  penalty 

not  exceeding  hve  pounds. 

CLXIII.  Every  erasure,  interlineation  or  alteration  in  any  such  agree- 
ment with  seamen  as  is  required  by  the  third  part  of  this  act  (except  ad- 
ditions so  made  as  hereinbefore  directed  for  shipping  substitutes  or  persons 
engaged  subsequently  to  the  first  departure  of  the  ship)  shall  be  wlmlly 
inoperative,  unless  proved  to  have  been  made  ynth  the  consent  of  all  the 
persons  interested  in  such  erasure,  interlineation,  or  alteration  by  the  written 
attestation  (if  made  in  her  Majesty's  dominions)  of  some  shipping  master, 
justice,  officer  of  customs  or  other  public  functionary,  or  (if  made  out  of  her 
Majesty's  dominions)  of  a  British  consular  officer,  or,  where  there  is  no  such 
officer,  of  two  respectable  British  merchants. 


iff  n^Ke 


Penalty  for  falsi-        CLXIV.  Every  person  who  fraudulently  alters,  a^^  in  firaudulcntly 

fying  agieoment.    altering,  or  procures  to  be  fraudulently  altered,  iff  iKes,  or  asskts  in 

roakin?,  or  procures  to  be  made,  any  false  entry  in,  or  delivers,  assists  hi 

delivering,  or  procures  to  be  delivered,  a  false  copy  of,  any  agreement,  shall 

for  each  such  offi;nce  be  deemed  guilty  of  a  misdemeanor. 

Seamen  not  to  be  CLXV.  Any  seaman  may  bring  forward  evidence  to  prove  the  contents  of 
bound  to  produce  any  agreement  or  otherwise  to  support  his  case,  without  producing  or  giving 
agreement.  notice  to  produce  the  agreement  or  any  copy  thereof. 

Copy  of  agree-  CLXVI.   The  master  shall  at  the  commencement  of  every  voyage  or 

menttobe  made  engagement  cause  a  legible  copy  of  the  agreement  (omitting  the  siffnatnres) 
crew.       '**         to  ^^  placed  or  posted  up  in  sucn  part  of  the  ship  as  to  be  accessible  to  the 

crew,  and  in  de&ult  shall  for  each  ofiTence  incur  a  penalty  not  exceeding  five 

pounds.  ^ 

CLXVII.  Any  seaman  who  has  signed  an  agreement,  and  is  afterwards 
discharged  before  the  commencement  of  the  voyage,  or  before  one  month's 
wages  are  earned,  without  fault  on  his  part  justifying  such  discharge,  and 
witnout  his  consent,  shall  be  entitled  to  receive  from  the  master  or  owner, 
in  addition  to  any  wages  he  may  have  earned,  due  compensation  for  the 
damage  thereby  caused  to  him,  not  exceedine  one  month's  wages,  and  may, 
on  adducing  such  evidence  as  the  Court  hearing  the  case  deems  satisfactory 
of  his  having  been  so  improperly  discharged  as  aforesaid,  recover  such  com- 
pensation as  if  it  were  wages  duly  earned. 

Allotment  of  Wages,  ,  B^ 
CLXVIII.  All  stipulations  for  the  allotment  of  any'SuMp  the  wage^^*^' 
seaman  during  his  absence  which  are  made  at  the  co^Eencement  of  the 
voyage  shall  be  inserted  in  the  agreement,  and  shall  state  .the  amounts  and 
times  of  the  payments  to  be  made;  and  all  allotment  notes^shall  be  in  forms 
sanctioned  by  the  Board  of  Trade.  n  y  ^^ 

CLXIX.  The  ^ife,  or  the  father  or  mother,  or  the  ^ruMj^h^ig^  grwd- 
roother,  or  any  child  or  grandchild,  or  anv  brother  or  sist^^HKy  seaman  "* 
whose  favour  an  allotment  note  of  part  of  the  wages  of  ^PRaman  is  made, 
may,  unless  the  seaman  is  shown  in  manner  hereinafter  mentioned  to  hare 
forfeited  or  ceased  to  be  entitled  to  the  wages  out  of  which  the  allotment  » 


Seamen  dis- 
charged before 
voyage  to  have 
compensation. 


Allotment  of 
Wages. 

Regulations  as 
to  allotment 
notes. 


Allotment  notes 
may  be  sued  on 
summarily  by 
certain  persons 
and  under  certain 
conditions. 
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to  be  paid,  and  subject,  as  to  the  wife,  to  the  provision  hereinai^r  contained, 
sae  for  and  recover  the  sums  allotted  by  the  note  when  and  as  the  same  are 
made  payable,  with  costs,  from  the  owner  or  any  agent  who  has  authorized 
the  drewius  of  the  note,  either  in  the  County  Court  or  in  the  summary  man- 
ner in  whidi  seamen  are  by  this  act  enabled  to  sue  for  and  recover  wages  not 
exceeding  fifty  pounds ;  and  in  any  such  proceeding  it  shall  be  sufficient  for 
the  claimant  to  prove  that  he  or  she  is  the  person  mentioned  in  the  note,  and 

that  the  note  was  given  by  the  owner  or  by  the  master  or  some  other  autho- 

rized  agent ;  and  the  seaman  shall  be  presumed  .to  be  duly  earning  his  wages,  — 
unless  the  contrary  is  shown  to  the  satisfaction  of  the  Cfourt,  either  by  the 
official  statement  of  the  change  in  the  crew  caused  by  his  absence  made  and    /  /  / 
sicned  by  the  master,  as  by  this  act  is  required,  or  by  a  duly  certified  copy 
of  some  entry  in  the  official  log  book  to  the  eflPect  that  he  has  left  the  ship,  or     v^ 
_bY  a  credible  letter  from  the  master  of  the  ship  to  the  same  effect,  or  by  such       ^Z****^ 
other  evidenc**,  uf  whttl«v«rUwi;rIt)n6n7a8Th"e  CourTTnTls  aBsoIiile  discretion         ^ 
considers  sufficient  to  show  satisfactorily  that  the  seaman  has  ceased  to  be 
entitled  to  the  wages  out  of  which  the  allotment  is  to  be  paid :  provided  that 
the  wife  of  any  seaman  who  deserts  her  children,  or  so  misconducts  herself  as 
to  be  undeserving  of  support  from  her  husband,  shall  thereunon  forfeit  all. 
right  to  further  payments  of  any  allotment  of  his  wages  which  has  been  made 
in  her  favour. 

Discharge  and  Pat/ment  of  Wages,  PaymtniofWage*, 

CLXX.  In  the  case  of  all  British  forei^-going  ships,  in  whatever  part  of  Discharge  from 
her  Majesty's  dominions  the  same  are  registered,  all  seamen  discharged  in  the  shulf  t?Se"m»de 
United  Kingdom  shall  be  discharged  and  receive  their  wages  in  the  presence  before  shipping 
of  a  shipping  master  duly  appointed  under  this  act,  except  in  cfwes  where  °»"ter. 
some  competent  Court  otherwise  directs :  and  any  master  or  owner  of  any 
such  ship  who  discharges  any  seaman  belonging  tnereto,  or,  except  as  afore- 
said, pays  his  wages  within  the  United  Kingdom  in  any  other  manner,  shall 
incur  a  penalty  not  exceeding  ten  pounds ;  and  in  the  case  of  home  trade 
ships  seamen  may,  if  the  owner  or  master  so  desires,  be  discharged  and 
receive  their  wages  in  like  manner. 

CLXXI.  Every  master  shall,  not  less  than  twenty-four  hours  before  payine  Master  to  deliver 
off  or  discharging  any  seaman,  deliver  to  him,  or,  if  he  is  to  be  discnarged  »c<»»^t  of  wages. 
before  a  shipping  master,  to  such  shipping  master,  a  full  and  true  account  in 
a  ft)rm  sanctioned  by  the  Board  of  Trade  of  his  wages  and  of  all  deductions 
to  be  made  therefrom  on  any  account  whatever,  and  in  default  shall  for  each 
offence  incur  a  penalty  not  exceeding  five  pounds;  and  no  deduction  from 
the  wages  of  any  seaman  (except  in  respect  of  any  matter  happening  af^er 
such  delivery)  snail  be  allowed  unless  it  is  included  in  the  account  so  de- 
livered ;  and  the  master  shall  during  the  voyage  enter  the  various  matters  in 
respect  of  which  such  deductions  are  made,  with  the  amounts  of  the  respective 
deauctions,  as  they  occur,  in  a  book  to  be  kept  for  that  purpose,  and  shall, 
if  required,  produce  such  book  at  the  time  of  the  payment  of  wages,  and  also 
upon  the  hearing  before  any  competent  authority  of  any  complaint  or  question 
relating  to  such  payments. 

CLXXII.  Upon  the  discharge  of  any  seaman,  or  upon  payment  of  his  On  discharge. 
wages,  the  master  shall  sign  and  eive  him  a  certificate  of  his  discharge,  in  a  J^^"  ^rtiJ! 
form  sanctioned  by  the  Board  of  Trade,  specifying  the  period  of  his  service  catesofdischaritre, 
and  the  time  and  place  of  his  discharge ;  and  if  any  master  fails  to  siffu  and  »»<*  return  can  in- 
give  to  any  such  seamau  such  certificate  of  discharge  he  shall  for  each  such  Sncy  or  servko 
offence  incur  a  penalty  not  exceeding  ten  pounds ;  and  the  master  shall  also,  to  mates. 
upon  the  discharge  of  every  certificated  mate  whose  certificate  of  competency 
or  service  has  b^n  delivered  to  and  retained  hj  him,  return  such  certificate, 
and  shall  in  default  incur  a  penalty  not  exceeding  twenty  pounds. 
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Shipping  master 
may  decide  quei- 
tiona  which  par- 
ties refer 


chpar 
to  bin 


CLXXIII.  Every  shippiDg  master  shall  hear  and  decide  any  question 
whatever  between  a  master  or  owner  and  any  of  his  crew  which  both  parties 
agree  in  writing  to  submit  to  him  ;  and  every  award  so  made  by  him  shall  be 
binding  on  bom  parties,  and  shall  in  any  legal  proceeding  which  may  be 
taken  in  the  matter  before  any  Court  of  lustice  be  deemed  to  be  conclusive 
as  to  the  rights  of  the  parties ;  and  no  such  submission  or  award  shall  require 
a  stamp ;  and  any  document  purporting  to  be  such  submission  or  award  shall 
be  primd  facie  evidence  thereof. 

Master  and  others       CLXXIV.  In  any  proceeding  relating  to  the  wages,  claims  or  discbarge 
mpers^to  ship^^ '    ^^  ^^Y  seaman  carried  on  before  any  shipping  master  under  the  provision*  of 
ping  masters,  and  this  act,  such  shipping  master  may  call  upon  the  owner  or  his  agent,  or  upon 
give  evidence.       {^^  master  or  any  mate  or  other  member  of  the  crew,  to  produce  any  log 
books,  papers  or  other  documents  in  their  respective  possession  or  power  re- 
lating to  any  matter  in  question  in  such  proceeding,  and  may  call  before  him 
and  examine  any  of  such  persons  being  then  at  or  near  the  place  on  any  socfa 
matter;  and  every  owner,  agent,  master,  mate  or  other  member  of  the  crew 
who  when  called  upon  by  the  shipping  master  does  not  produce  any  such 
paper  or  document  as  aforesaid,  if  in  his  possession  or  power,  or  does  no< 
appear  and  give  evidence,  shall,  unless  he  shows  some  reasonable  excuse  for 
such  default,  for  each  such  offence  incur  a  penalty  not  exceedmg  five  poanck. 


Settlement  of 
wages. 

Release  to  be 
signed  before 
and  attested  by 
the  shipping 
master; 


To  be  discharge; 


and  to  be  evi- 
dence; 


No  other  receipt 
to  be  a  discharge. 


Voucher  to  be 
given  to  master, 
and  to  be  evi- 
dence. 


Master  to  make 
reports  of  cha- 
racter. 


CLXXV.  The  following  rules  shall  be  observed  with  respect  to  the  settle- 
ment of  wages ;  (that  is  to  say,) 

(1.)  Upon  the  completion  biefore  a  shipping  master  of  any  discharge  and 
settlement,  the  master  or  owner  and  each  seaman  shall  respectively  in 
the  presence  of  the  shipping  master  sign  in  a  form  sanctioned  by  the 
Board  of  Trade  a  mutual  release  of  all  claims  in  respect  of  the  past 
voyage  or  engagement,  and  the  shipping  master  shall  also  sign  and 
attest  it,  and  shHll  retain  and  transmit  it  as  herein  directed : 

(2.)  Such  release  so  signed  and  attested  shall  operate  as  a  mutual  discbarge 
and  settlement  of  all  demands  between  the  parties  thereto  in  respect  of 
the  past  voyage  or  engagement : 

(3.)  A  copy  of  such  release  certified  under  the  hand  of  such  shippiog 
roaster  to  be  a  true  copy  shall  be  given  by  him  to  any  party  thereto 
requiring  the  same ;  and  such  copy  shall  be  receivable  in  evidence 
upon  any  future  question  touching  such  claims  as  aforesaid,  and  shall 
have  all  the  effect  of  the  original  of  which  it  purports  to  be  a  copy: 

(4.)  In  cases  in  which  discbarge  and  settlement  before  a  shipping  ma^er 
are  hereby  required,  no  payment,  receipt,  settlement  or  discharge 
otherwise  made  shall  operate  or  be  admitted  as  evidence  of  the  release 
or  satisfaction  of  any  claim  : 

(5.)  Upon  any  payment  bein^  made  by  a  master  before  a  shipping  matter, 
the  shipping  master  shall,  if  required,  sign  and  give  to  such  master  a 
statement  of  the  whole  amount  so  paid ;  and  such  statement  shall  as 
between  the  master  and  his  employer  be  received  as  evidence  that  he 
has  made  the  payments  therein  mentioned. 

CLXXVI.  Upon  every  discharge  effected  before  a  shipping  master  the 
master  shaU  make  and  sign  in  a  form  sanctioned  bv  the  Board  of  Tnde  a 
report  of  the  conduct,  character  and  qualifications  of  the  persons  discharged, 
or  may  state  in  a  column  to  be  left  for  that  purpose  in  the  said  form  that  be 
declines  to  give  any  opinion  upon  such  particulars  or  upon  any  of  them;  aod 
the  shipping  master  shall  transmit  the  same  to  the  registrar-general  of  sea- 
men, or  to  such  other  person  as  the  Board  of  Trade  directs,  to  be  recorded, 
and  shall,  if  desired  so  to  do  by  any  seaman,  give  to  him  or  indorse  on  his 
certificate  of  discharge  a  copy  of  so  much  of  such  report  as  concerns  him ; 
and  every  person  who  makes,  assists  in  making,  or  procures  to  be  made  any 
false  certificate  or  report  of  the  service,  qualihcatious,  conduct  or  character 
of  any  seaman,  knowing  the  same  to  be  false^  or  who  forges^  assists  in  fbiging} 
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or  procures  to  be  forged,  or  fraudulentiy  alters^  assists  in  fraudulently  altering, 
or  procures  to  be  fraudulently  altered,  any  such  certificate  or  report,  or  who 
fraudulently  makes  use  of  any  certificate  or  report  or  of  any  copy  of  any  cer- 
tificate or  report  which  is  forged  or  altered  or  does  not  belong  to  him,  shall 
for  each  such  offence  be  deemed  guilty  of  a  misdemeanor.  BemittancBof 

*        ^  Wages  and 

Saving*  Bankifor 

Eemitiance  of  Wages  cmd  Savings  Banks  for  Seamen.  Seamen, 

CLXXYII.  Facilities  shall,  if  the  Board  of  Trade  so  directs,  be  given  for  Facilities  may  be 
remitting  the  wages  and  other  monies  of  seamen  and  apprentices  to  their  {w^^ot?*'^ 
relatives  or  other  persons  by  means  of  money  orders  issued  by  shipping  w4e8. 
masters ;  and  the  Board  of  Trade  may  make  regulations  concerning  such 
orders,  and  the  persons  by  or  to  whom,  and  the  mode  and  time  in  and  at 
which,  the  same  are  to  be  paid,  and  may  from  time  to  time  repeal  or  alter 
any  such  regulations;  and  all  such  regulations,  so  long  as  they  are  in  force, 
shall  be  binding  upon  all  persons  interested  or  claiming  to  be  interested  in 
such  orders,  as  well  as  upon  the  officers  employed  in  issuing  or  paying  the  • 

same :  and  no  legal  proceeding  shall  be  instituted  against  the  Boaiti  of  Trade, 
or  against  any  shipping  master  or  other  public  officer  employed  about  such 
orders,  on  account  of  any  such  regulations,  or  on  account  of  any  act  done  or 
left  undone  in  pursuance  thereof,  or  on  account  of  any  refusal,  neglect  or 
omission  to  pay  any  such  money  order,  unless  such  refusal,  neglect  or  omission 
arise  from  fraud  or  wilful  misbehaviour  on  the  part  of  the  person  against 
whom  proceedings  are  instituted. 

CLXX VIII.  The  Board  of  Trade  may,  in  any  case  in  which  it  thinks  fit  Power  to  pa^ 
so  to  do,  cause  the  amount  of  any  such  money  order  as  aforesaid  to  be  paid  ^^^'^  ^'^^  " 
to  the  person  to  whom  or  in  whose  favour  the  same  may  have  been  granted, 
or  to  his  personal  representatives,  legatees  or  next  of  kin,  notwithstanding 
that  such  order  may  not  be  in  his  or  their  possession ;  and  in  all  such  cases 
from  and  after  such  payment  the  Board  of  Trade  and  every  shipping  master 
or  other  officer  of  the  Board  of  Trade  shall  be  freed  from  all  liability  in  respect 
of  such  order. 

CLXXIX.  Every  shipping  master  or  other  public  officer  who  grants  or  Penalty  for  isiu- 
issues  any  money  order  with  a  fraudulent  intent  shall  in  England  or  Ireland  JJi^iJ^^J^SjfT" 
be  deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  intent.  ^ 
shall  be  liable  to  be  kept  in  penal  servitude  for  a  term  not  exceeding  four 
years. 

CLXXX.  The  Commissioners  for  the  Reduction  of  the  National  Debt,  or  Savings  banks 
the  comptroller-general  acting  under  them,  may,  on  the  application  and  re-  ^'esubiishwf^ 
commendation  of  the  Board  of  Trade,  establish  savings  banks  at  such  ports 
and  places  within  the  United  Kingdom,  either  in  the  shipping  offices  esta- 
blished in  such  ports  or  elsewhere,  as  may  appear  to  be  expedient,  and  may 
appoint  treasurers  to  receive  from  or  on  account  of  seamen,  or  the  wives  and 
families  of  seamen,  desirous  to  become  depositors  in  such  savings  bauks, 
deposits  to  an  amount  not  exceeding  one  hundred  and  fifty  pounds  in  the 
whole  in  respect  of  any  one  account,  under  such  regulations  as  may  be  pre- 
scribed by  the  said  Commissioners  or  comptroller-general ;  and  such  regula- 
tions shall  be  binding  on  all  such  treasurers  and  depositors ;  and  the  said 
Commissioners  may  remove  such  treasurers,  and  appoint  others  in  their 
place ;  and  all  the  provisions  of  the  acts  now  in  force  relating  to  savings 
banks,  except  so  far  as  relates  to  the  annual  amount  of  deposit,  shall  apprjr 
to  all  savings  banks  which  may  be  established  under  the  authority  of  this 
act,  and  to  such  treasurers  and  depositors  as  aforesaid. 

Legal  RigkU  to 

Legal  BighU  to  Wages.  '^• 

CLXXX  I.  A  seaman's  right  to  wages  and  provisions  shall  be  taken  to  R^ht  ^^8^ 
commence  either  at  the  time  at  which  he  commences  work  or  at  the  time  thenu»be^ 
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Seamen  not  to 
give  up  certain 
rights. 


specified  in  the  agreement  for  bis  commencement  of  work  or  presence  on 
board,  wbicbever  first  bappens. 

CLXXXII.  No  seaman  sball  by  any  agreement  forfeit  his  lien  upon  the 
ship,  or  be  deprived  of  any  remedy  for  the  recovery  of  his  wages  to  which 
he  would  otherwise  have  been  entitled ;  and  every  stipulation  in  any  agree- 
ment inconsistent  with  any  provision  of  this  act,  and  every  stipulation  by 
which  any  seaman  consents  to  abandon  his  right  to  wages  in  the  case  of  the 
loss  of  the  ship,  or  to  abandon  any  right  which  he  may  have  or  obtain  hi 
the  nature  of  salvage,  shall  be  wholly  inoperative. 

Wages  not  to  be  CLXXXIII.  No  right  to  wages  shall  be  dependent  on  the  earning  of 
earaing^of  **"****  freight;  and  every  seaman  and  apprentice  who  would  be  entitled  to  demand 
freight.  and  recover  any  wages  if  the  ship  in  which  he  has  served  had  earned  freight, 

shall,  subject  to  all  other  rules  of  law  and  conditions  applicable  to  the  ca^e, 
be  entitled  to  claim  and  recover  the  same,  notwithstanding  that  freight  has 
not  been  earned  ;  but  in  all  cases  of  wreck  or  loss  of  the  ship,  proof  that  be 
has  not  exerted  himself  to  the  utmost  to  save  the  ship,  cargo  and  stores  shall 
bar  his  claim. 


In  case  of  death,  CLXXXIV.  If  any  seaman  or  apprentice  to  whom  wages  are  dne  under 
paW  as^Ster^  ^  *^®  ^^*  precedinff  enactment  dies  before  the  same  are  paid,  they  shall  be  paid 
mentioned.  and  applied  in  the  manner  hereinafter  specified  with  regard  to  the  wages  of 

seamen  who  die  during  a  voyage. 

CLXXXV.  In  cases  where  the  service  of  any  seaman  terminates  before  the 
period  contemplated  in  the  agreement  by  reason  of  the  wreck  or  loss  of  the 
ship,  and  also  in  cases  where  such  service  terminates  before  snch  period  as 
aforesaid  by  reason  of  his  being  left  on  shore  at  any  place  abroad  under  a 
certificate  of  bis  unfitness  or  inability  to  proceed  on  the  voyage  granted  as 
hereinai^r  mentioned,  such  seaman  shall  be  entitled  to  wages  for  Uie  time  of 
service  prior  to  such  termination  as  aforesaid,  but  not  for  any  further  paiod. 

CLXXXVI.  No  seaman  or  apprentice  shall  be  entitled  to  wages  for  aov 
period  during  which  he  unlawfully  refuses  or  neglects  to  work  when  required, 
whether  before  or  after  the  time  fixed  by  the  agreement  for  bis  beginniaz 
work,  nor,  unless  the  Court  hearing  the  case  otherwise  directs,  for  any  period 
during  which  he  is  lawfully  imprisoned  for  any  ofiTence  committed  by  him. 

CLXXXVII.  The  master  or  owner  of  every  ship  shall  pay  to  every  seaman 
his  wages  within  the  respective  periods  followmg;  (that  is  to  say,)  in  the  case 
of  a  home  trade  ship  within  two  days  after  the  termination  of  the  agreement 
or  at  the  time  when  such  seaman  is  discharged,  whichever  first  happens;  aod 
in  the  case  of  all  other  ships  (except  ships  employed  in  the  southern  whale 
fishery  or  on  other  voyages  for  which  seamen  by  the  terms  of  their  agreement 
are  wholly  compensated  by  shares  in  the  profits  of  the  adventure)  within 
three  days  after  the  cargo  has  been  delivered,  or  within  ^ve  days  after  the 
seaman's  discharge,  whichever  first  bappens;  and  in  all  cases  the  seaman 
shall  at  the  time  of  his  discharge  be  entitled  to  be  paid  on  account  a  snm 
equal  to  one-fourth  part  of  the  balance  due  to  him ;  and  every  master  or 
owner  who  neglects  or  refuses  to  make  payment  in  manner  aforesaid,  without 
sufiicient  cause,  shall  pay  to  the  seaman  a  sum  not  exceeding  the  amoont  of 
two  days'  pay  for  each  of  the  days,  not  exceeding  ten  days,  during  which 
payment  is  delayed  beyond  the  respective  periods  aforesaid,  and  such  sum 
shall  be  recoverable  as  wages. 

Mode  of  recovering  Wages, 

CLXXXVIII.  Any  seaman  or  apprentice,  or  any  person  duly  authorized 

on  his  behalf,  may  sue  in  a  summary  manner  before  any  two  justices  of  the 

peace  acting  in  or  near  to  the  place  at  which  the  service  has  terminated,  or 

at  which  the  seaman  or  apprentice  has  been  discharged,  or  at  which  any  per- 


Rights  to  wages 
in  case  of  termi- 
nation of  service 
by  wreck  or  ill- 
ness. 


Wages  not  to 
accrue  during  re- 
fusal to  work  or 
imprisonment. 


Period  within 
which  wages  are 
to  be  paid. 


Mode  of 
recovering  Waget, 

Seamen  may  sue 
for  wages  in  a 
summary  man- 
ner. 
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8on  upon  whom  tbe  claim  is  made  is  or  resides,  or  in  Scotland  either  before 
any  such  jnstices  or  before  the  sheriff  of  the  county  within  which  any  such 
place  is  situated,  for  any  amonnt  of  wages  due  to  such  seaman  or  apprentice 
not  exceeding  fifty  pounds  over  and  above  the  costs  of  any  proceeding  for 
the  recovery  thereof^  so  soon  as  the  same  becomes  payable ;  and  every  order 
made  by  such  justices  or  sheriff  in  the  matter  shall  be  final. 

CLXXXIX.  No  suit  or  proceeding  for  the  recovery  of  wages  under  the  Restrictions  on 
sum  of  fifty  pounds  shall  be  instituted  by  or  on  behalf  of  any  seaman  or  ap-  '„  superio^^' 
prentice  in  any  Court  of  Admiralty  or  Vice- Admiralty,  or  in  the  Court  of  Courts. 
Session  in  Scotland,  or  in  any  superior  Court  of  Record  in  her  Majesty's 
dominions,  unless  the  owner  of  the  ship  is  adjudged  bankrupt  or  declared 
insolvent,  or  unless  the  ship  is  under  arrest  or  is  sold  by  the  authority  of  any 
such  Court  as  aforesaid,  or  unless  any  justices  acting  under  the  authority  of 
this  act  refer  the  case  to  be  adjudged  by  such  Court,  or  unless  neither  the 
owner  nor  master  is  or  resides  within  twenty  miles  of  the  place  where  the 
seaman  or  apprentice  is  discharged  or  put  ashore. 

CXC.  No  seaman  who  is  engaged  for  a  voyage  or  engagement  which  is  to  No  seaman  to 
terminate  in  the  United  Kingdom  shall  be  entitled  to  sue  in  any  Court  abroad  Jbrowf  Except  In 
for  wages,  unless  he  is  discharged  with  such  sanction  as  herein  required,  and  cases  of  dis- 
with  the  written  consent  of  the  master,  or  proves  such  ill-usage  on  the  part  charge  or  of 
of  the  master,  or  by  his  authority  as  to  warrant  reasonable  apprehension  of  "*°^®'*®    *• 
danger  to  the  life  of  such  seaman  if  he  were  to  remain  on  board ;  but  if  any 
seaman  on  his  return  to  the  United  Kingdom  proves  that  the  master  or  owner 
has  been  guilty  of  any  conduct  or  default  which  but  for  this  enactment  would 
have  entitled  the  seaman  to  sue  for  wages  before  the  termination  of  the 
voyage  or  engagement,  he  shall  be  entitled  to  recover  in  addition  to  his  wages 
such  compensation  not  exceeding  twenty  pounds  as  the  Court  hearing  the 
case  thinks  reasonable. 

CXC  I.  Every  master  of  a  ship  shall,  so  far  as  the  case  permits,  have  the  Master  to  have 
same  rights,  liens  and  remedies  for  the  recovery  of  his  wages  which  by  this  {JJ^JJS  w^sea- 
act  or  by  any  law  or  custom  any  seaman,  not  being  a  master,  has  for  the  men. 
recovery  of  his  wages ;  and  if  in  any  proceeding  in  any  Court  of  Admiralty 
or  Vice- Admiralty  touching  the  claim  of  a  master  to  wages  any  right  of  set- 
off or  counter  claim  is  set  up,  it  shall  be  lawful  for  such  Court  to  enter  into 
and  adjudicate  upon  all  questions  and  to  settle  all  accounts  then  arisine  or 
outstanding  and  unsettled  between  the  parties  to  the  proceeding,  and  to  direct 
payment  of  any  balance  which  is  found  to  be  due.  Run  s  men'* 

Families  out  of 

Belief  to  Seamen^ $  Families  out  of  Poor  Rates*  Poor  Rates. 

CXCII.  Whenever  during  the  absence  of  any  seaman  on  a  voyage  his  Relief  to  sea- 
wife,  children  and  stepchildren,  or  any  of  them,  become  or  becomes  charge-  ^en's  fkmiijes  to 
able  to  any  union  or  parish  in  the  United  Kingdom,  such  union  or  parish  a  ceriin*propo°r- 
shall  be  entitled  to  be  reimbursed  out  of  the  wages  of  such  seaman  earned  tion  of  their 
during  such  voyage  any  sums  properly  expended  during  his  absence  in  the  ^^^*' 
maintenance  of  his  said  relations,  or  any  of  thpm,  so  that  such  sums  do  not 
exceed  the  following  proportions  of  his  said  wages ;  (that  is  to  say,) 

(1.)  If  only  one  of  such  relations  is  chargeable,  one-half  of  such  wages: 
(2.)  If  two  or  more  of  such  relations  are  chargeable,  two-thirds  of  such 
wages: 
But  if  during  the  absence  of  the  seaman  any  sums  have  been  paid  by  the 
owner  to  or  on  behalf  of  any  such  relation  as  aforesaid,  under  an  allotment 
note  given  by  the  seaman  in  his,  her  or  their  favour,  any  such  claim  for  re- 
imbursement as  aforesaid  shall  be  limited  to  the  excess  (if  any^  of  the  propor- 
tion of  the  wages  hereinbefore  mentioned  over  the  sums  so  paid. 

CXCIII.  For  the  purpose  of  obtaining  such  reimbursement  as  aforesaid,  Notice  to  be 
the  guardians  of  the  union  or  parish^  where  the  relief  of  the  poor  is  adminis-  ^*^"^2j**^o  be 
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enforced  on  the 
return  of  the 
seaman. 


Wagu  and  EgeeU 

ofdeeecued 

Seamen. 

Hasten  to  take 
charge  of  or  sell 
effects  of  deceased 
seamen  which 
are  on  board,  and 
enter  the  same 
and  wages  due  in 
the  official  log. 


Such  effects  and 
wages  to  be  paid 
either  to  consul 
or  to  shipping 
master,  with  full 
accounts. 


tered  by  gaardians,  and  the  overseers  uf  the  poor  of  any  other  parish  in 
Eogland,  and  the  guardians  or  other  persons  having  the  authority  of  guar- 
dians in  any  union  in  Ireland,  and  the  inspector  of  the  poor  in  Scotland,  may 
give  to  the  owner  of  the  ship  in  which  the  seaman  is  serving  a  notice  in 
writing  stating  the  proportion  of  the  seaman's  wages  upon  which  it  ia 
intended  to  make  the  claim,  and  requiring  the  owner  to  retain  such  propor- 
tion in  his  hands  for  a  period  to  be  therein  mentioned,  not  exceeding  twenty- 
one  days  from  the  time  of  the  seaman's  return  to  his  port  of  discharge,  and 
also  requiring  such  owner  immediately  on  such  return  to  give  to  such  guar- 
dians, overseers,  persons  or  inspector  notice  in  writing  of  such  return ;  and 
such  owner,  after  receiving  such  notice  as  aforesaid,  shall  be  bound  to  retain 
the  said  proportion  of  wages,  and  to  give  notice  of  the  seaman's  return 
accordingly,  and  shall  likewise  give  to  the  seaman  notice  of  the  intended 
claim ;  and  the  said  guardians,  overseers,  persons  or  inspector  may  upon  the 
seaman's  return  apply  in  a  summary  way  in  England  or  Ireland  to  any  two 
iustices  having  jurisdiction  in  such  union  or  parish  as  aforesaid,  and  in  Scot- 
land to  the  sheriff  of  the  county,  for  an  order  for  such  reimbursement  as 
aforesaid ;  and  such  justices  or  sheritf  may  hear  the  case  and  may  make  an 
order  for  such  reimbursement  to  the  whole  extent  aforesaid,  or  to  such  lesser 
amount  as  they  or  he  may  under  the  circumstances  think  fit;  and  the  owner 
shall  pay  to  such  guardians,  overseers,  persons  or  inspector,  out  of  the  sea- 
man's wages,  the  amount  so  ordered  to  be  paid  by  way  of  reimbursement, 
and  shall  pay  the  remainder  of  the  said  wages  to  the  seaman ;  and  if  no  such 
order  as  aforesaid  is  obtained  within  the  period  mentioned  in  the  notice  so  to 
be  given  to  the  owner  as  aforesaid,  the  proportion  of  wages  so  to  be  retained 
by  him  as  aforesaid  shall  immediately  on  the  expiration  of  such  period^  and 
without  deduction,  be  payable  to  the  seaman. 

Wages  and  Effects  of  deceased  Seamen. 
CXCIV.  Whenever  any  seaman  or  apprentice  belonging  to  or  aent  home 
in  any  British  ship,  whether  a  foreign-going  ship  or  a  home  trade  ship, 
employed  on  a  voyage  which  is  to  terminate  in  the  United  Kingdom,  dies 
during  such  voyage,  the  master  shall  take  charge  of  all  money,  clotbei  and 
effects  which  he  leaves  on  board,  and  shall,  if  he  thinks  fit,  cause  all  or  any 
of  the  said  clothes  and  effects  to  be  sold  by  auction  at  the  mast  or  otbor 
public  auction,  and  shall  thereupon  sign  an  entry  in  the  official  log  book 
containing  the  following  particulars ;  (toat  is  to  say,) 

(1.)  A  statement  of  the  amount  of  the  money  and  a  description  of  die 

effects  so  left  by  the  deceased : 
(2.)  In  case  of  a  sale,  a  description  of  each  article  soldi  and  the  aoni 

received  for  each : 
(3.)  A  statement  of  the  sum  due  to  the  deceased  as  wages,  and  the  total 
amount  of  the  deductions  (if  any)  to  be  made  therefrom : 
And  shall  cause  such  entry  to  be  attested  by  a  mate  and  by  one  of  the  crew. 

CXC  V.  In  the  cases  provided  for  by  the  last  preceding  section,  the  follow- 
ing rules  shall  be  observed;  (that  is  to  say,) 

(1.)  If  the  ship  proceeds  at  once  to  any  port  in  the  United  Kbgdpm 
without  touching  on  the  way  at  any  foreign  port,  the  master  shall 
within  forty-eight  hours  after  his  arrival  deliver  any  such  effects  as 
aforesaid  remaining  unsold,  and  pay  any  money  which  he  has  taken 
charge  of  or  received  from  such  sale  as  aforesaid,  and  also  the  balance 
of  wages  due  to  the  deceased,  to  the  shipping  master  at  the  port  of 
destination  in  the  United  Kingdom : 

(2.)  If  the  ship  touches  and  remains  for  forty-eight  hours  at  some  foreign 
port  or  at  some  port  in  her  Majesty's  dominions  abroad  before  coming 
to  any  port  in  the  United  Kingdom,  the  master  shall  report  the  case 
to  the  British  consular  officer  or  officer  of  customs  there,  as  the  case 
may  be,  and  shall  give  to  such  officer  any  information  be  requires  as 
to  the  destination  of  the  ship  and  probable  length  of  the  voyage;  and 
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such  officer  may  thereupon,  if  he  considers  it  expedient  so  to  do, 
require  the  said  effects,  mone^  and  wages  to  be  delivered  and  paid  to 
him,  and  shall  upon  such  delivery  and  payment  give  to  the  master  a 
receipt,  and  the  master  shall  within  forty-eight  hours  after  his  arrival 
at  his  port  of  destination  in  the  United  kingdom  produce  the  same  to 
the  shipping  master  there ;  and  such  consular  officer  or  officer  of  cus- 
toms shall  in  such  case  indorse  and  certify  upon  the  agreement  with 
the  crew  such  particulars  with  respect  to  suq^  delivery  and  payment 
as  the  Board  of  Trade  requires :  . 

(3.)  If  such  officer  as  aforesaid  does  not  require  such  payment  and  delivery 
to  be  made  to  him,  the  master  shall  take  charge  of  the  said  effects, 
money  and  wages,  and  shall  within  forty-eight  hours  after  his  arrival 
at  his  port  of  destination  in  the  United  Kingdom  deliver  aud  pay  the 
same  to  the  shipping  master  there : 

(4.)  The  master  shall  in  all  cases  in  which  any  seaman  or  apprentice  dies 
during  the  progress  of  a  voyage  or  engagement  give  to  the  Board  of 
Trade,  or  to  such  officer  or  shipping  master  as  aforesaid,  an  account 
in  such  form  as  they  respectively  require  of  the  effects,  money  and 
wages  so  to  be  delivered  and  paid ;  and  no  deductions  claimed  in  such 
account  shall  be  allowed  unless  verified,  if  there  is  any  official  log 
book,  by  such  entry  therein  as  hereinbefore  required,  and  also  by 
such  other  vouchers  (if  any)  as  may  be  reasonably  required  by  the 
Board  of  Trade,  or  by  the  officer  or  shipping  master  to  whom  the 
account  is  rendered : 

(5.)  Upon  due  compliance  with  such  of  the  provisions  of  this  section  as 
relate  to  acts  to  be  done  at  the  port  of  destination  in  the  United  King- 
dom, the  shipping  master  shall  grant  to  tlie  master  a  certificate  to  that 
effect,  and  no  officer  of  customs  shall  clear  inwards  any  foreigo-going 
ship  without  the  production  of  such  certificate. 

CXCVL  If  any  master  fails  to  take  such  charge  of  the  money  or  other  Penalties  for  not 
effects  of  a  seaman  or  apprentice  dying  during  a  voyage,  or  to  make  such  JjJ,\"^J*5J*  ^^' 
entries  in  respect  thereof,  or  to  procure  such  attestation  to  such  entries,  or  to  accounting  for 
make  such  payment  or  delivery  of  any  money,  wages  or  effects  of  any  sea-  ""5**  monies  and 
man  or  apprentice  dying  during  a  voyage,  or  to  give  such  account  in  respect  ®°^^' 
thereof  as  hereinbefore  respectively  directed,  he  shall  be  accountable  for  the 
money,  wages  and  effects  of  the  seaman  or  apprentice  to  the  Board  of  Trade, 
and  shall  pay  and  deliver  the  same  accordingly ;  and  such  master  shall  in 
addition  for  every  such  offence  incur  a  penalty  not  exceeding  treble  the  value 
of  the  money  or  effects  not  accounted  for,  or  if  such  value  is  not  ascertained, 
not  exceeding  fifty  pounds ;  and  if  any  such  money,  wages  or  effects  are  not 
duly  paid,  delivered  or  accounted  for  by  the  master,  the  owner  of  the  ship 
shall  pay,  deliver  and  account  for  the  same,  and  such  money  and  wages  and 
the  value  of  such  effects  shall  be  recoverable  from  him  accordingly ;  and  if 
he  fails  to  account  for  and  pay  the  same,  he  shall,  in  addition  to  his  liability 
for  the  said  money  and  value,  incur  the  same  penalty  which  is  hereinbefore 
mentioned  as  incurred  by  the  master  for  the  like  offence ;  and  all  money, 
wages  and  effects  of  any  seaman  or  apprentice  dying  during  a  voyage  shall 
be  recoverable  in  the  same  Courts  and  by  the  same  modes  of  proceeding  by 
which  seamen  are  hereby  enabled  to  recover  wages  due  to  them. 

CXCVII.  If  hny  such  seaman  or  apprentice  as  last  aforesaid  dies  abroad  officers  of  ens- 
at  any  place  either  in  or  out  of  her  Majesty's  dominions  leaving  any  money  {J'SJi^e^chaiJe'of 
or  efiects  not  on  board  his  ship,  the  chief  officer  of  customs  or  the  British  esbcts  left  iSy^ 
consular  officer  at  or  nearest  to  the  place,  as  the  case  may  be,  shall  claim  and  seamen  abroad, 
take  charge  of  such  money  and  effects;  and  such  officer  shall,  if  he  thinks  JJ^e^LSd^hVir* 
fit,  sell  all  or  any  of  such  efiects,  or  any  effects  of  any  deceased  seaman  or  irages  to  Board  of 
apprentice  delivered  to  him  under  the  provisions  hereinbefore  contained ;  and  '^^'*^^' 
every  such  officer  shall,  quarterly  or  at  such  other  times  as  the  Board  of 
Trade  directs,  remit  to  her  Majesty's  Paymaster-General  all  monies  belonging 
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to  or  arising  from  the  sale  of  the  effects  of  or  paid  as  the  wages  of  any  deceased 
seamen  or  apprentices  which  have  come  to  his  hands  nnder  the  provisions 
hereinbefore  contained,  and  shall  render  sach  accounts  in  respect  thereof  as 
the  Board  of  Trade  requires. 

Waj^es  and  effecte  CXCVIII.  Whenever  any  seaman  or  apprentice  dies  in  the  United  King- 
St  b^me7o12"*  ^^™»  ^"^  ^®  ^'  ^^®  ^^^^  ^^  ^^^  ^^^^  entitled  to  claim  from  the  master  or 
paid'in ^certain  owner  of  any  ship  in  which  he  has  served  any  unpaid  wap;e8  or  eflfects, 
cases  to  Board  of  such  master  or  owner  shall  pay  and  deliver  or  account  for  the  same  to  the 
Trade.  shipping  master  at  the  port  where  the  seaman  or  apprentice  was  discharged 

or  was  to  have  been  discharged,  or  to  the  Board  of  Trade,  or  as  it  directs. 


IflessthanSOf. 
wages  and  pro- 
perty of  deceased 
seamen  may  be 
paid  over  without 
probate  or  admi- 
nistration to  the 
persons  entitled. 


■pa: 

under  wills 
by  seamen. 


made 


CXCIX.  If  the  money  and  effects  of  any  deceased  seaman  or  apprentice 
paid,  delivered  or  remitted  to  the  Board  of  Trade  or  its  agents,  including  the 
monies  received  for  any  part  of  the  said  effects  which  have  been  sold  either 
before  delivery  to  the  Board  of  Trade  or  by  its  direction,  do  not  exceed  in 
value  the  sum  of  fifty  pounds,  then,  subject  to  the  provisions  hereinafter 
contained,  and  to  all  such  deductions  for  expenses  incurred  in  respect  of  the 
seaman  or  apprentice  or  of  his  said  money  and  effects  as  the  said  Board  thinks 
proper  to  allow,  the  said  Board  may,  if  it  thinks  fit  so  to  do,  pay  and  deliver 
the  said  money  and  effects  either  to  any  claimants  who  can  prove  themselves 
to  the  satisfaction  of  the  said  Board  either  to  be  his  widow  or  children,  or  to 
be  entitled  to  the  effects  of  the  deceased  under  his  will  (if  any),  or  under  the 
statutes  for  the  distribution  of  the  effects  of  intestates,  or  under  any  other 
statute,  or  at  common  law,  or  to  be  entitled  to  procure  probate  or  take  out 
letters  of  administration  or  confirmation,  although  no  probate  or  letters  of 
administration  or  confirmation  have  been  taken  out,  and  shall  be  thereby 
discharged  from  all  further  liability  in  respect  of  the  money  and  effects  so 
paid  and  delivered,  or  may,  if  it  thinks  fit  so  to  do,  require  probate  or  letters 
of  administration  or  confirmation  to  be  taken  out,  and  thereupon  pay  and 
deliver  the  said  money  and  effects  to  the  legal  personal  representatives  of  the 
deceased ;  and  all  claimants  to  whom  such  money  or  effects  are  so  paid  or 
delivered  shall  apply  the  same  in  due  course  of  administration  ;  and  if  such 
money  and  effects  exceed  in  value  the  sum  of  fifty  pounds,  then,  subject  to 
the  provisions  hereinafter  contained  and  to  deduction  for  expenses,  the  Board 
of  Trade  shall  pay  and  deliver  the  same  to  the  legal  personal  representatives 
of  the  deceased. 

CC.  In  cases  where  the  deceased  seaman  or  apprentice  has  left  a  will  the 
Board  of  Trade  shall  have  the  following  powers ;  (that  is  to  say, ) 
(1.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wases  or 
effects  as  aforesaid  to  any  person  claiming  to  be  entitled  thereto 
under  a  will  made  on  board  ship  unless  such  will  is  in  writing,  and 
is  signed  or  acknowledged  by  the  testator  in  the  presence  of  the 
master  or  first  or  only  mate  of  the  ship,  and  is  attested  by  such  master 
or  mate : 
(2.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages  or 
effects  as  aforesaid  to  any  person  not  being  related  to  the  testator  by 
blood  or  marriage  who  claims  to  be  entitled  thereto  under  a  will  made 
elsewhere  than  on  board  ship,  unless  such  will  is  in  writing,  and  is 
signed  or  acknowledged  by  the  testator  in  the  presence  of  two  wit- 
nesses, one  of  whom  is  some  shipping  master  appointed  under  this  act, 
or  some  minister  or  officiating  minister  or  curate  of  the  place  in  which 
the  same  is  made,  or,  in  a  place  where  there  are  no  such  persons,  some 
justice  of  the  peace,  or  some  British  consular  officer,  or  some  officer 
of  customs,  and  is  attested  by  such  witnesses : 
Whenever  any  claim  made  nnder  a  will  is  rejected  by  the  Board  of  Trade  on 
account  of  the  said  will  not  being  made  and  attested  as  hereinbefore  required, 
the  wages  and  effects  of  the  deceased  shall  be  dealt  with  as  if  no  will  had 
been  made. 
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CCI.  The  following  roles  shall  be  observed  with  respect  to  creditors  of  ProvUion  for  pay- 
deceased  seamen  and  apprentices ;  (that  is  to  say,)  Saimt  by"cr»- 

(].)  No  such  creditor  shall  be  entitled  to  clafm  from  the  Board  of  Trade  diton,  and  for 
the  wages  or  effects  of  any  such  seaman  or  apprentice  or  any  part  E^^5°{*"f 
thereof  by  virtue  of  letters  of  administration  taken  out  by  him,  or  by  ciaUna.*" 
virtue  of  confirmation  in  Scotland  as  executor  creditor : 

(2.)  No  such  creditor  shall  be  entitled  by  any  means  whatever  to  payment 
of  his  debt  out  of  such  wages  and  effects,  if  the  debt  accrued  more 
than  three  years  before  the  death  of  the  deceased,  or  if  the  demand  is 
not  made  within  two  years  after  such  death : 

(3.)  Subject  as  aforesaid,  the  steps  to  be  taken  for  procuring  payment  of 
such  debt  shall  be  as  follows  (that  is  to  say) :  Every  person  making  a 
demand  as  creditor  shall  deliver  to  the  Board  of  Trade  an  account  in 
writing  in  such  form  as  it  requires,  subscribed  with  his  name,  statins 
the  particulars  of  his  demand  and  the  place  of  his  abode,  and  verified 
by  his  declaration  made  before  a  justice : 

(4.)  If  before  such  demand  is  made  any  claim  to  the  wages  and  effects  of 
the  deceased  made  by  any  person  mterested  therein  as  his  widow  or 
child,  or  under  a  will  or  under  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  or  under  any  other  statute,  or  at  common  law,  has 
been  allowed,  the  Board  of  Trade  shall  give  notice  to  the  creditor  of 
the  allowance  of  such  person's  claim,  and  the  creditor  shall  thereupon 
have  the  same  rights  and  remedies  against  such  person  as  if  he  or  she 
had  received  the  said  wages  and  effects  as  the  legal  personal  repre- 
sentative of  the  deceased : 

(5.)  If  no  claim  by  any  such  person  has  been  allowed,  the  Board  of  Trade 
shall  proceed  to  investigate  the  creditor's  account,  and  may  for  that 
purpose  require  him  to  prove  the  same,  and  to  produce  all  books, 
accounts,  vouchers  and  jpapers  relating  thereto ;  and  if  by  such  means 
the  creditor  duly  satisfies  the  Board  of  Trade  of  the  justice  of  the 
demand,  either  in  the  whole  or  in  part,  the  same  shall  be  allowed  and 
paid  accordingly,  so  far  as  the  assets  in  the  hands  of  the  Board  of 
Trade  will  extend  for  that  purpose,  and  such  payment  shall  discharge 
the  Board  of  Trade  from  all  further  liability  in  respect  of  the  money 
so  paid;  but  if  such  Board  b  not  so  satisfied,  or  if  such  books, 
accounts,  vouchers  or  papers  as  aforesaid  are  not  produced,  and  no 
sufficient  reason  is  assigned  for  not  producing  them,  the  demand  shall 
be  disallowed : 

(6.)  In  any  case  whatever  the  Board  of  Trade  may  delay  the  investigation 
of  any  demand  made  by  a  creditor  for  the  payment  of  his  debt  for  one 
year  from  the  time  of  the  fii-st  delivery  of  the  demand ;  and  if  in  the 
course  of  that  time  a  claim  to  the  wages  and  effects  of  the  deceased  is 
made  and  substantiated  as  hereinbefore  required  bjr  any  person  in- 
terested therein  as  a  widow  or  child,  or  under  a  will,  or  under  the 
statutes  for  the  distribution  of  the  effects  of  intestates,  or  under  any 
other  statute,  or  at  common  law,  the  Board  of  Trade  may  pay  and 
deliver  the  same  to  such  person ;  and  thereupon  the  creditor  shall 
have  the  same  rights  and  remedies  against  such  person  as  if  he  or 
she  had  received  the  same  as  the  legal  personal  representative  of  the 
deceased. 

CCI  I.  In  cases  of  wages  or  effects  of  deceased  seamen  or  apprentices  re-  Mode  of  dealing 
ceived  by  the  Board  of  Trade  to  which  no  claim  is  substantiated  within  six  J*^^  uncWm«d 
years  after  the  receipt  thereof  by  such  Board,  it  shall  be  in  the  absolute  dis-  ^ISZl* 
cretion  of  such  Board,  if  any  subsequent  claim  is  made,  either  to  allow  or 
to  refuse  the  same  ;  and,  subject  to  the  provision  hereinafter  contained,  the 
Board  of  Trade  shall  from  time  to  time  pay  any  monies  arising  from  the  un- 
claimed wages  and  effects  of  deceased  seamen,  which  in  the  opinion  of  such 
Board  it  is  not  necessary  to  retain  for  the  purpose  of  satisfying  claims,  into 
the  receipt  of  her  Majesty's  exchequer  in  such  manner  as  the  Treasury  directs. 
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and  such  monies  shall  be  carried  to  and  form  part  of  the  Coosolidated  Fund 

of  the  United  Kingdom. 

PunUhment  for        CCIII.  Every  person  who,  for  the  purpose  of  obtaining,  eith»  for  himself 
rep?esL*tation8*in  ^^  ^^^  another,  any  money  or  effects  of  any  deceased  seaman  or  apprentice, 
order  to  obtain      forces,  assists  in  forging,  or  procures  to  be  forged,  or  fraudalently  alters, 
^e*r?*"of*d^cea8  d  *^^*^  '°  fraudulently  altering,  or  procures  to  l^  fraudulently  altered,  any 
seamen.  **^^***     document  purporting  to  show  or  assist  in  showing  a  ri^ht  to  such  wages  or 
effects,  and  every  person  who  for  the  purpose  aforesaid  makes  use  m  any 
such  forged  or  altered  document  as  aforesaid,  or  who  for  the  purpose  afore- 
said gives  or  makes  or  procures  to  be  given  or  made,  or  assists  in  giving  or 
making  or  procuring  to  be  given  or  made,  any  false  evidence  or  representa- 
tion, knowing  the  same  to  be  false,  shall  be  punishable  with  penal  servitude 
for  a  term  not  exceeding  four  years,  or  with  imprisonment  with  or  without 
hard  labour  for  any  period  not  exceeding  two  years,  or  if  summarily  pro- 
secuted and  convicted,  by  imprisonment,  with  or  without  hard  labour,  for  any 
period  not  exceeding  six  months. 

Effects  of  seamen  CCIV.  In  the  casc  of  seamen  invalided  or  discharged  from  any  of  her 
navy  t?be  dS™  Majesty's  ships,  and  sent  home  in  merchant  ships,  any  monies  or  effects  be- 
posed  of  by  ac-  longing  to  them  which  are  paid,  remitted  or  delivered  to  the  Board  of  Trade, 
of  navy"'^**"^^*^   ^^  ^^  agents,  under  the  provisions  hereinbefore  contained,  shall  be  paid  over 

and  disposed  of  in  such  manner  as  the  Accountant-General  of  her  Majesty's 

Navy  directs. 

Leaving 

Stamen  abroad.  Leaving  Seamen  abroad. 

On  discharge  of  CCV.  Whenever  any  British  ship  is  transferred  or  disposed  of  at  any  place 
by^8ai°ofVhip  or  ^"'  ^^  ^^^  Majesty's  dominions,  and  any  seaman  or  apprentice  belon^og 
otherwise, certifi-  thereto  does  not  in  the  presence  of  some  British  consular  officer,  or,  if  there 
t *^S  rf  *'^*^*'*?*  J8  no  such  consular  officer  there,  in  the  presence  of  one  or  more  respectable 
seamen  u>"be  sent  British  merchants  residinor  at  the  place,  and  not  interested  in  the  said  ship, 
home  at  expense  signify  his  Consent  in  writmg  to  complete  the  voyage  if  continued,  and  when- 
of  owner.  g^^j.  jj^g  ggryice  of  any  seaman  or  apprentice  belonging  to  any  British  ship 

terminates  at  any  place  out  of  her  Majesty's  dominions,  the  master  shall  izive 
to  each  such  seaman  or  apprentice  a  certificate  of  discharge  in  the  form 
sanctioned  by  the  Board  of  Trade  as  aforesaid,  and  in  the  case  of  any  cer- 
tificated mate  whose  certificate  he  has  retained  shall  return  such  certificate  to 
him,  and  shall  also,  besides  paying  the  wages  to  which  such  seaman  or  ap- 
prentice is  entitled,  either  provide  him  with  adequate  employment  on  board 
some  other  British  ship  bound  to  the  port  in  her  Majesty's  dominions  at 
which  he  was  originally  shipped,  or  to  such  other  port  m  the  United  King- 
dom as  is  agreed  upon  by  him,  or  furnish  the  means  of  sending  him  back  to 
such  port,  or  provide  him  with  a  passage  home,  or  deposit  with  such  consular 
officer  or  such  merchant  or  merchants  as  aforesaid  such  a  sum  of  money  as  is 
by  such  officer  or  merchants  deemed  sufficient  to  defray  the  expenses  of  his 
subsistence  and  passage  home ;  and  such  consular  officer  or  merchants  shall 
indorse  upon  the  agreement  of  the  ship  which  the  seaman  or  apprentice  is 
leaving  the  particulars  of  such  payment,  provision  or  deposit ;  and  if  the 
master  refuses  or  neglects  to  comply  with  the  requirements  of  this  section 
such  expenses  as  last  aforesaid,  if  defrayed  by  such  consular  officer  or  by  any 
other  person,  shall,  unless  such  seaman  or  apprentice  has  been  guilty  of  bar- 
ratry, be  a  charge  upon  the  ship  to  which  such  seaman  or  apprentice  belonged 
and  upon  the  owner  for  the  time  being  thereof,  and  may  be  recovered  against 
such  owners,  with  costs,  at  the  suit  of  the  consular  officer  or  other  person 
defraying  such  expenses,  or,  in  case  the  same  has  been  allowed  to  the  consular 
officer  out  of  the  public  monies,  as  a  debt  due  to  her  Majesty  either  by  ordi- 
nary process  of  law,  or  in  the  manner  in  which  seamen  are  hereby  enabled 
to  recover  wages ;  and  such  expenses,  if  defrayed  by  the  seaman  or  appren- 
tice, shall  be  recoverable  as  wages  due  to  him. 
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CCV I.  If  the  master  or  any  other  person  belonging  to  any  British  ship  Forcing  seamen 
wrongfully  forces  on  shore  and  leaves  behind,  or  otherwise  wilfully  and  on  shore  ftmu- 
wroDgfully  leaves  behind,  in  any  place,  on  shore  or  at  sea,  in  or  out  of  her    •™'*°*'''- 
Majesty's  dominions,  any  seaman  or  apprentice  belonging  to  such  ship  before 
the  completion  of  the  voyage  for  which  such  person  was  engaged  or  the  re- 
torn  of  the  ship  to  the  United  Kingdom,  he  shall  for  each  such  offence  be 
deemed  guilty  of  a  misdemeanor. 

CCV II.  If  the  master  of  any  British  ship  does  any  of  the  following  things ;  No  seamen  to  be 
(that  is  to  say, )  •  **b"**d  wi*h°^  ^^^ 

(1.)  Discharges  any  seaman  or  apprentice  in  any  place  situate  in  any  ceniflcate^of"^ 
British  possession  abroad  (except  the  possession  in  which  he  was  someninctionary. 
shipped),  without  previously  obtaining  the  sanction  in  writing  in- 
dorsed on  the  agreement  of  some  public  shipping  master  or  other 
officer  duly  appointed  by  the  local  government  in  that  behalf,  or  (in 
the  absence  or  any  such  functionary)  of  the>  chief  officer  of  customs 
resident  at  or  near  the  place  where  the  discharge  takes  place : 
(2.)  Discharges  any  seamian  or  apprentice  at  any  place  out  of  her  Majesty's 
dominions  without  previously  obtaining  the  sanction  so  indoi^  as 
aforesaid  of  the  British  consular  officer  there,  or  (in  his  absence)  of 
two  respectable  merchants  resident  there : 
(3.)  Leaves  behind  any  t^eaman  or  apprentice  at  any  place  situate  in  any 
British  po9S(*ssion  abroad  on  any  ground  whatever,  without  previously 
obtaining  a  certificate  in  writing  so  indorsed  as  aforesaid  from  such 
officer  or  person  as  aforesaid,  stating  the  fact  and  the  cause  thereof, 
whether  such  cause  be  unfitness  or  inability  to  proceed  to  sea,  or  de- 
sertion or  disappearance : 
(4.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  out  of  her  Ma- 
jesty's dominions,  on  shore  or  at  sea,  on  any  ground  whatever,  with- 
out previously  obtaining  the  certificate  indorsed  in  manner  and  to  the 
effect  last  aforesaid  of  the  British  consular  officer  there,  or  (in  his  ab- 
sence) of  two  respectable  merchants,  if  there  is  any  such  at  or  near 
the  place  where  the  ship  then  is  : 
He  shall  for  each  such  default  be  deemed  guilty  of  a  misdemeanor ;  and  the 
said  functionaries  shall  and  the  said  merchants  may  examine  into  the  grounds 
of  sach  proposed  discharge,  or  into  the  allegation  of  such  unfitness,  inability, 
desertion  or  disappearance  as  aforesaid,  in  a  summary  way,  and  may  for  that 
pnrpose,  if  they  think  fit  S4>  to  do,  administer  oaths,  and  may  either  grant  or 
refuse  such  sanction  or  certificate  as  appears  to  them  to  be  just. 

CCVIII.  Upon  the  trial  of  any  information,  indictment  or  other  proceed-  proof  of  snch 
ing  aeainst  any  person  for  discharging  or  leaving  behind  any  seaman  or  ap-  certificate  to  be 
prenuce,  contrary  to  the  provisions  of  this  act,  it  shall  lie  upon  such  person  "**®°  '**•  master. 
either  to  produce  the  sanction  or  certificate  hereby  required,  or  to  prove  that 
he  had  obtained  the  same  previously  to  having  discharged  or  left  behind  such 
seaman  or  apprentice,  or  that  it  was  impracticable  for  him  to  obtain  such 
sanction  or  certificate. 

CCIX.  Every  master  of  any  British  ship  who  leaves  any  seaman  or  ap-  Wages  to  be  paid 
prentice  on  shore  at  any  place  abroad  in  or  out  of  her  Majesty's  dominions,  JJft^^ehind'on^"' 
under  a  certificate  of  his  unfitness  or  inability  to  proceed  on  the  voyage,  shall  pound  of  ina- 
deliver  to  one  of  the  functionaries  aforesaid  or  (m  the  absence  of  such  func-  oiUty- 
tionaries)  to  the  merchants  by  whom  such  certificate  is  signed,  or,  if  there  be 
but  one  respectable  merchant  resident  at  such  place,  to  him,  a  full  and  true 
account  of  the  wages  due  to  such  seaman  or  apprentice,  such  account  when 
delivered  to  a  consular  officer  to  be  in  duplicate,  and  shall  pay  the  same 
either  in  money  or  by  a  bill  drawn  upon  the  owner;  and  in  the  case  of  every 
bill  so  drawn,  such  innctionary,  merchants  or  merchant  as  aforesaid,  shall  by 
indorsement  certify  thereon  that  the  same  is  drawn  for  money  due  on  account 
of  a  seaman's  wages,  and  shall  also  indorse  the  amount  for  which  such  bill  is 


Digitized  by 


Google 


Ixxviii  APPENDIX. 


f; 


drawn,  with  such  further  particulars  in  respect  of  the  case  as  the  Board  of 
Trade  requires,  upon  the  agreement  of  the  ship ;  and  every  such  master  as 
aforesaid  who  refuses  or  neglects  to  deliver  a  full  account  of  such  wages,  and 
ydy  the  amount  thereof  in  money  or  by  bill,  as  hereinbefore  required,  aball 
m  every  such  offence  or  default  be  liable,  in  addition  to  the  payment  of 
the  wa^es,  to  a  penalty  not  exceeding  ten  pounds ;  and  every  such  master 
who  drivers  a  false  account  of  such  wages  shall  for  every  such  ofience,  in 
addition  to  the  payment  of  the  wages,  incur  a  penalty  not  exceeding  twenty 
pounds. 

Such  wages  to  be  OCX.  Ever^  such  payment  as  last  aforesaid,  whether  by  bill  or  in  money, 
d **t*1h*  ™**"*^  shall,  if  made  m  any  Bntish  possession,  be  made  to  the  seaman  or  apprentice 
subject  to'^^^'  himself,  and,  if  made  out  of  her  Majesty's  dominions,  to  the  consular  officer, 
ment  of  expense  who  shall,  if  satisfied  with  the  account,  indorse  on  one  of  the  duplicate 
eicelndpwMwe  thenK)f  a  receipt  for  the  amount  paid  or  bill  delivered,  and  shall  return  the 
home.  same  to  the  master ;  and  the  master  shall,  within  forty-ei^ht  hours  alter  his 

return  to  his  port  of  destination  in  the  United  Kingdom,  deliver  the  same  to 
the  shippin?  master  there ;  and  the  consular  officer  shall  retain  the  other 
duplicate  of  the  said  account,  and  shall,  if  the  seaman  or  apprentice  subse- 
quently obtains  employment  at  or  otherwise  quits  the  port,  deduct  out  of  the 
sum  received  by  him  as  aforesaid  any  expenses  which  nave  been  incurred  by 
him  in  respect  of  the  subsistence  of  the  seaman  or  apprentice  under  the  pro- 
visions herein  contained,  except  such  as  the  master  or  owner  of  the  ship  is 
hereby  required  to  pay,  and  shall  pay  the  remainder  to  the  seaman  or  appren- 
tice, and  shall  also  deliver  to  him  an  account  of  the  sums  so  received  and  ex- 
pended on  his  behalf;  and  shall,  if  the  seaman  or  apprentice  dies  before  his 
ship  quits  the  port,  deal  with  the  same  in  the  manner  hereinafW  specified  in 
that  behalf,  and  shaU,  if  the  seaman  or  apprentice  is  sent  home  at  the  public 
expense  under  the  provisions  herein  contained,  account  for  the  amount  re- 
ceived to  the  Board  of  Trade;  and  such  amount  shall,  after  deducting  any 
expenses  which  have  been  duly  incurred  in  respect  of  such  seaman  or  ap- 
prentice, except  such  as  the  master  or  owner  of  the  ship  is  hereby  required 
to  pay,  be  dealt  with  as  wages  to  which  he  is  entitled,  and  shall  be  paid 
accordingly. 

Distressed  sea-  CCXI.  The  governors,  consular  officers  and  other  officers  of  her  Majesty 

may  be^reiier*^  ^^  foreign  countries  shall,  and  in  places  where  there  are  no  such  governors  or 
and  sent  home  at  officers  any  two  resident  British  merchants  may,  provide  for  the  subsistence 
the  public  ex-  of  all  seamen  or  apprentices,  being  subjects  of  her  Majesty,  who  have  been 
^*°*®'  shipwrecked,  discharged  or  left  iShina  at  any  place  abroad,  whether  from 

any  ship  employed  in  the  merchant  service  or  from  any  of  her  Majesty's 
ships,  or  who  have  been  engaged  by  any  person  acting  either  as  principal  or 
agent  to  serve  in  any  ship  belonging  to  any  foreign  power  or  to  the  subject  of 
any  foreign  state,  and  who  are  in  distress  in  any  place  abroad,  until  such  time 
as  they  are  able  to  provide  them  with  a  passage  home,  and  tor  that  purpose 
shall  cause  such  seamen  or  apprentices  to  be  put  on  board  some  ship  belonging 
to  any  subject  of  her  Majesty  bound  to  any  port  of  the  United  Kingdom,  or 
to  the  British  possession  to  which  they  belong,  (as  the  case  requires,)  which 
is  in  want  of  men  to  make  up  its  complement,  and  in  default  of  any  such  ship 
shall  provide  them  with  a  passage  nome  as  soon  as  possible  in'  some  ship 
belonging  to  a  subject  of  her  Majesty  so  bound  as  aforesaid,  and  shall  indole 
on  the  agreement  of  any  ship  on  board  of  which  any  seaman  or  apprentice  b 
so  taken  or  sent  the  name  of  every  person  so  sent  on  board  thereof,  with  such 
particulars  concerning  the  case  as  the  Board  of  Trade  requires,  and  shall  be 
allowed  for  the  subsistence  of  any  such  seaman  or  apprentice  such  sum  per 
diem  as  the  Board  of  Trade  from  time  to  time  appoints ;  and  the  amount  due 
in  respect  of  such  allowance  shall  be  paid  out  of  any  monies  applicable  to 
the  relief  of  distressed  British  seamen,  and  granted  by  Parliament  for  the 
purpose,  on  the  production  of  the  bills  of  the  disbursements,  with  the  proper 
vouchers. 
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CCXII.  The  master  of  every  British  ship  so  bound  as  aforesaid  shall 
receive  and  afford  a  passage  and  subsistence  to  all  seamen  or  apprentices 
whom  be  is  required  to  take  on  board  bis  ship  under  the  provisions  hereinbe- 
fore contained,  not  exceeding  one  for  every  fifty  tons  burden,  and  shall  during 
the  passage  provide  every  such  seaman  or  apprentice  with  a  proper  berth  or 
sleeping  place  effectually  protected  against  sea  and  weather ;  and  on  the  pro- 
duction of  a  certificate  signed  by  any  governor,  consular  officer  or  merchants 
by  Tvhose  directions  any  such  seaman  or  apprentice  was  received  on  board, 
specifying  the  number  and  names  of  such  seamen  or  apprentices,  and  the 
time  when  each  of  them  respectively  was  received  on  board,  and  on  a  decla- 
ration made  by  such  person  before  a  justice,  and  verified  by  the  registrar- 
general  of  seamen,  stating  the  number  of  days  during  which  each  seaman  or 
apprentice  received  subsistence  and  was  provided  for  as  aforesaid  on  board 
his  ship,  and  stating  also  the  number  of  men  and  boys  forming  the  comple- 
ment of  his  crew,  and  the  number  of  seamen  and  apprentices  employed  on 
board  his  ship  during  such  time,  and  every  variation  (it  any)  of  such  number, 
such  person  shall  be  entitled  to  be  paid  out  of  the  said  monies  applicable  to 
the  relief  of  distressed  British  seamen  in  respect  of  the  subsistence  and  passage 
of  every  seaman  or  apprentice  so  conveyed,  subsisted  and  provided  for  by 
him  exceeding  the  number  (if  any)  wanted  to  make  up  the  complement  of 
his  crew,  such  sum  per  diem  as  the  Board  of  Trade  from  time  to  time  ap- 
points ;  and  if  any  person  having  charge  of  any  such  ship  fails  or  refuses  to 
receive  on  board  hb  ship,  or  to  give  a  passage  home,  or  subsistence  to,  or  to 
provide  for  any  such  seaman  or  apprentice  as  aforesaid,  contrary  to  the  pro- 
visions of  this  act,  he  shall  incur  a  penalty  not  exceeding  one  hundred  pounds 
for  each  seaman  or  apprentice  with  respect  to  whom  he  makes  such  default 
or  refusal. 

CCXII  I.  If  any  seaman  or  apprentice  belonging  to  any  British  ship  is 
discharged  or  left  behind  at  any  place  out  of  the  IJnited  Kingdom,  witnout 
full  compliance  on  the  part  of  the  master  with  all  the  provisions  in  that  behalf 
in  this  act  contained,  and  becomes  distressed  and  is  relieved  under  the  pro- 
visions of  this  act,  or  if  any  subject  of  her  Majesty,  after  having  been  engaged 
by  any  person  (whether  acting  as  principal  or  agent)  to  serve  in  any  ship  be- 
longing to  any  foreign  power,  or  to  the  subject  of  any  foreign  power,  becomes 
d'lstressed  and  is  relieved  as  aforesaid,  the  wages  (if  any)  due  to  such  seaman 
or  apprentice,  and  all  expenses  incurred  for  his  subsistence,  necessary  clothing, 
conveyance  home,  and  burial,  in  case  he  should  die  abroad  before  reaching 
home,  shall  be  a  charge  upon  the  ship,  whether  British  or  foreign,  to  which  he 
so  belonged  as  aforesaid ;  and  the  Board  of  Trade  may  in  the  name  of  her 
Majesty  (besides  suing  for  any  penalties  which  may  have  been  incurred)  sue 
for  and  recover  the  said  wages  and  expenses,  with  costs,  either  from  the  master 
of  such  ship  as  aforesaid,  or  from  the  person  who  b  owner  thereof  for  the  time 
being,  or,  m  the  case  of  such  engagement  as  aforesaid  for  service  in  a  foreign 
ship,  from  such  master  or  owner,  or  from  the  person  by  whom  such  engagement 
was  so  made  as  aforesaid ;  and  such  sums  shall  be  recoverable  either  in  the  same 
manner  as  other  debts  due  to  her  Majesty,  or  in  the  same  manner  and  by  the 
same  form  and  process  in  which  wages  due  to  the  seaman  would  be  recoverable 
b^  him ;  and  in  any  proceedings  tor  that  purpose  production  of  the  account 
(if  any)  to  be  furnished  as  hereinbefore  is  provided  in  such  cases,  together 
with  proof  of  payment  by  the  Board  of  Trade  or  by  the  paymaster-general  of 
the  charges  incurred  on  account  of  any  such  seaman,  apprentice  or  other 
person,  shall  be  sufficient  evidence  that  he  was  relieved,  conveyed  home  or 
buried  (as  the  case  may  be)  at  her  Migesty's  expense. 

Volunteering  into  the  Navy, 

CCXIV.  Any  seaman  may  leave  his  ship  for  the  purpose  of  forthwith 

entering  into  the  naval  service  of  her  Majesty,  and  such  leaving  hb  ship 

shall  not  be  deemed  a  desertion  therefrom,  and  shall  not  render  him  liable  to 

any  punishment  or  forfeiture  whatever  ]  and  all  stipulations  introduced  into 
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any  agreement  whereby  any  seaman  is  declared  to  incar  any  forfeitare  or  be 
exposed  to  any  loss  in  case  ne  enters  into  her  Majesty's  naval  service  shall  be 
void,  and  every  master  or  owner  who  causes  any  such  stipulation  to  be  m> 
introduced  shall  incur  a  penalty  not  exceeding  twenty  pounds. 

Clothe*  to  be  de-  CCXV.  Whenever  any  seaman,  without  having  previously  committed  any 
livered  at  once,  act  amounting  to  and  treated  by  the  master  as  desertion,  leaves  his  ship  in 
Wages  to  be  order  to  enter  into  the  naval  service  of  her  Majesty  and  is  received  into  such 

Queen's  oiBcer  on  service,  the  master  shall  deliver  to  him  his  clothes  and  effects  on  board  sacb 
account  of  the  ship,  and  shall  pay  the  proportionate  amount  of  his  wages  down  to  the  time 
seamen.  of  gu^jj  entry,  subject  to  all  just  deductions  as  follows ;  (that  is  to  say,)  the 

master  of  the  said  ship  shall  pay  the  same  to  the  officer  authorized  to  receive 
such  seaman  into  her  Majesty's  service,  either  in  money  or  by  bill  drawn  upon 
the  owner  and  payable  at  sight  to  the  order  of  tlie  accountant-general  of  the 
navy ;  and  the  receipt  of  such  officer  shall  be  a  discharge  for  the  money  or 
bill  so  given ;  and  such  bill  shall  be  exempt  from  stamp  duty ;  and  if  such 
wages  are  paid  in  money,  such  money  shall  be  credited  in  the  muster  book  of 
the  ship  to  the  account  of  the  said  seaman ;  and  if  such  wa^es  are  paid  by 
bill,  such  bill  shall  be  noted  in  the  said  muster  book  and  shall  be  sent  to  the 
said  accountant-general,  who  shall  present  the  same  or  cause  the  same  to  be 
presented  for  payment,  and  shall  credit  the  produce  thereof  to  the  account  of 
the  said  seaman ;  and  such  money  or  produce  (as  the  case  may  be)  shall  not  be 
paid  to  the  said  seaman  until  the  time  at  which  he  would  have  been  entitled 
to  receive  the  same  if  he  had  remained  in  the  service  of  the  ship  which  be 
had  sd  quitted  as  aforesaid ;  and  if  any  such  bill  is  not  duly  paid  when  pre- 
sented, the  said  accountant-general  or  the  seaman  on  whose  behalf  the  same 
is  given  may  sue  thereon  or  may  recover  the  wages  due  by  all  or  any  of  the 
means  by  which  wages  due  to  mei'chant  seamen  are  recoverable ;  and  if  upon 
any  seaman  leaving  his  ship  in  the  manner  and  for  the  purpose  aforesaid, 
the  master  fails  to  deliver  his  clothes  and  effects,  or  to  pay  his  wages  as 
hereinbefore  required,  he  shall,  in  addition  to  his  liability  to  pay  and  deliver 
the  same,  incur  a  penalty  not  exceeding  twenty  pounds ;  provided  that  no 
officer  who  receives  any  such  bill  as  aforesaid  shall  be  subject  to  any  liability 
in  respect  thereof,  except  for  the  safe  custody  thereof  until  sent  to  the  said 
accountant-general  as  aforesaid. 

Repayment  to  CCXVI.  If  upon  any  seaman  leaving  his  ship  for  the  purpose  of  entering 

pSd*and  not^duS  ^^^  ^^^val  service  of  her  Majesty,  the  owner  or  master  of  such  ship  shows  to 
earned.  the  satisfaction  of  the  Admiralty  that  he  has  paid  or  properly  rendered  him- 

self liable  to  pay  an  advance  of  wages  to  or  on  account  of  such  seaman,  and 
that  such  seaman  has  not  at  the  time  of  quitting  his  ship  duly  earned  such 
advance  by  service  therein,  and,  in  the  case  of  such  liability  as  aforesaid,  if 
such  owner  or  master  actually  satisfies  the  same,  it  shall  be  lawful  for  the 
Admiralty  to  pay  to  such  owner  or  master  so  much  of  such  advance  as  hat 
not  been  duly  earned,  and  to  deduct  the  sum  so  paid  from  the  wages  of  tbe 
seaman  earnc^l  or  to  be  earned  in  the  naval  service  of  her  Majesty. 

CCXVI  I.  If,  in  consequence  of  any  seaman  so  leaving  his  ship  without 
the  consent  of  the  master  or  owner  thereof,  it  becomes  necessary  for  the 
safety  and  proper  navigation  of  the  said  ship  to  engage  a  substitute  or  sub- 
stitutes, and  if  the  wages  or  other  remuneration  paid  to  such  substitute  or  sub- 
stitutes for  subsequent  service  exceed  the  wa^es  or  remuneration  which  would 
have  been  payable  to  the  said  seaman  under  his  agreement  for  similar  service, 
the  master  or  owner  of  the  said  ship  may  apply  to  the  registrar  of  the  High 
Court  of  Admiralty  in  England  for  a  certificate  authorizing  the  repayment  of 
such  excess ;  and  such  application  shall  be  in  such  form,  and  shall  be  accom- 
panied by  such  documents,  and  by  such  statements,  whether  on  oath  or 
otherwise,  as  the  judge  of  the  said  Court  from  time  to  time  directs. 

CCXYIII.  The  said  registrar  shall;  upon  receiving  any  such  application 
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as  aforesaid,  give  notice  thereof  in  writing,  and  of  the  sum  claimed,  to  the  and  amoant  of 
secretary  to  the  Admiralty,  and  shall  proceed  to  examine  the  said  application,  ff^ff^iclBri^ 
and  may  call  upon  the  registrar-general  of  seamen  to  produce  any  papers  in 
his  possession  relating  thereto,  and  may  call  for  further  evidence ;  and  if  the 
whole  of  the  claim  appears  to  him  to  be  just,  he  shall  give  a  certificate  ac- 
cordingly;  but  if  he  considers  that  such  claim  or  any  part  thereof  is  not  just, 
be  shan  give  notice  of  such  his  opinion  in  writing  under  his  hand  to  the  person 
making  the  said  application  or  his  attorney  or  agent ;  and  if  within  sixteen 
days  from  the  giving  of  such  notice  such  person  does  not  leave  or  cause  to  be 
left  at  the  office  of  the  registrar  of  the  said  Court  a  written  notice  demanding 
that  the  said  application  snail  be  referred  to  the  judge  of  the  said  Court,  then 
the  said  registrar  shall  finally  decide  thereon,  and  certify  accordingly ;  but  if 
such  notice  be  left  as  aforesaid,  then  the  said  application  shall  stand  referred 
to  the  said  judge  in  his  chambers,  and  his  decision  thereon  shall  be  final,  and 
the  said  registrar  shall  certify  the  same  accordingly  j  and  the  said  registrar 
and  judge  respectively  shall  in  every  proceeding  under  this  act  have  full 
power  to  administer  oaths,  and  to  exercise  all  the  orainary  powers  of  the  Court, 
as  in  any  other  proceeding  within  its  jurisdiction ;  and  the  said  registrar  or 
judge  (as  the  case  may  be)  may,  if  he  thinks  fit,  allow  for  the  costs  of  any 
proceeding  under  this  act  any  sum  not  exceeding  five  pounds  for  each  seaman 
so  quitting  his  ship  as  aforesaid ;  and  such  sum  shall  be  added  to  the  sum 
allowed,  and  shall  be  certified  by  the  said  registrar  accordingly. 

CCXIX.  Every  certificate  so  given  shall  be  sent  by  post  or  otherwise  to  Accountant- 
the  person  making  the  application,  his  attorney  or  agent,  and  a  copy  tfiereof  fSm»when2cer 
shall  be  sent  to  the  accountant-general  of  the  navy ;  and  such  accountant-  tained. 
general  shall,  upon  delivery  to  him  of  the  said  original  certificate,  together 
with  a  receipt  in  writing  purporting  to  be  a  receipt  from  the  master  or  owner 
making  the  application,  pay  to  the  person  delivering  the  same  out  of  the 
monies  applicable  to  the  naval  service  of  her  Majesty,  and  granted  by  Par- 
liament for  the  purpose,  the  amount  mentioned  in  such  certificate ;  and  such 
certificate  and  receipt  shall  absolutely  discharge  the  said  accountant-general 
and  her  Majesty  from  all  liability  in  respect  of  the  monies  so  paid  or  of  the 
said  application. 

CCXX.  Every  person  who,  in  making  or  supporting  any  such  application  Penalty  for 
as  aforesaid  to  the  registrar  of  the  High  Court  of  Admiralty,  forges,  assists  JjJJJ^nutioSi** 
in  forging,  or  procures  to  be  forged,  or  fraudulently  alters,  assists  m  fraudu-  in  support  of  iuch 
lently  altering,  or  procures  to  be  fraudulently  altered,  any  document,  and  appUcationt. 
every  person  who  in  making  or  supporting  any  such  application  presents  or 
makes  use  of  any  such  forged  or  altered  document,  or  who  in  making  or 
supporting  any  such  application  makes  or  gives,  or  assists  in  making  or 
giving,  or  procures  to  be  made  or  given,  any  mlse  evidence  or  representation, 
knowing  the  same  to  be  false,  shall  be  deemed  guilty  of  a  misdemeanor.  ProvMon* 

Health,  and 

Provisions^  Health,  and  Accommodation.  Accommodation. 

CCXXI.  Any  three  or  more  of  the  crew  of  any  British  ship  may  complain  survey  of  oro- 
to  any  officer  in  command  of  any  of  her  Majesty's  ships,  or  any  British  con-  ▼i»*on"  ^[J^^**** 
sular  officer,  or  any  shipping  master,  or  any  chief  officer  of  customs,  that  the  21^"^ 
provisions  or  water  for  the  use  of  the  crew  are  at  any  time  of  bad  quality, 
unfit  for  use,  or  deficient  in  quantity;  and  such  officer  may  thereupon 
examine  the  said  provisions  or  water,  or  cause  them  to  be  examined ;  and  if 
on  examination  such  provisions  or  water  are  found  to  be  of  bad  quality  and 
unfit  for  use,  or  to  be  deficient  in  quantity,  the  person  making  such  examina- 
tion shall  signify  the  same  in  writing  to  the  master  of  the  ship;  and  if  such 
ntaster  does  not  thereupon  provide  other  proper  provisions  or  water  in  lieu  of 
any  so  signified  to  be  of  a  bad  quality  and  unfit  for  use,  or  does  not  procure 
the  requisite  quantity  of  any  so  signified  to  be  insufficient  in  quantity,  or  uses 
any  provisions  or  water  which  have  been  so  signified  as  aforesaid  to  be  of  a 
bad  quality  and  unfit  for  use^  he  shall  in  every  such  case  incur  a  penalty  not 
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exceeding  twenty  pounds ;  and  upon  eyery  such  examination  as  aforesaid  the 
officers  making  or  directing  the  same  shall  enter  a  statement  of  the  remit  of 
the  examination  in  the  official  log,  and  shall  send  a  report  thereof  to  tbe 
Board  of  Trade,  and  such  report,  if  produced  out  of  the  custody  of  such 
Board  or  its  officers,  shall  be  received  in  evidence  in  any  l^al  proceeding. 

CCXXII.  If  the  officer  to  whom  any  such  complaint  as  last  aforesaid  is 
made  certifies  in  such  statement  as  aforesaid  that  there  was  no  reasonable 
ground  for  such  complaint,  each  of  the  parties  so  complaining  shall  be  liable 
to  forfeit  to  the  owner  out  of  his  wages  a  sum  not  exceeding  one  week's 
wages. 

CCXXIII.  In  the  following  cases,  (that  is  to  say,^ 
(1.)  If  during  a  voyage  the  allowance  of  any  of  tne  provisions  which  any 
seaman  has  by  bis  agreement  stipulated  for  is  reduced  {eicept  in 
,  accordance  with  any  regulations  for  reduction  by  way  of  punishment 

contained  in  the  agreement,  and  also  except  for  any  tame  during  which 
such  seaman  wilfully  and  without  sufficient  cause  refuses  or  neglects 
to  perform  his  duty,  or  is  lawfully  under  confinement  for  miseoDdoct, 
either  on  board  or  on  shore) ; 
(2.)  If  it  is  shown  that  any  of  such  provisions  are  or  have  daring  Ae 
voyage  been  bad  in  Quality  and  unfit  for  use ; 
The  seaman  shall  receive  by  way  of  compensation  for  such  redaction  or 
bad  quality,  according  to  the  time  of  its  continuance,  the  following  somsy 
to  he  paid  to  him  in  addition  to  and  to  be  recoverable  as  wages ;  (that  is 
to  say,) 

(1.)  If  his  allowance  is  reduced  by  any  quantity  not  exceeding  one  third 
of  the  quantity  specified  in  the  agreement,  a  sum  not  exceeding  four- 
pence  a  day ; 
(2.)  If  his  allowance  is  reduced  by  more  than  one  third  of  such  quantity, 

eight-pence  a  day ; 
(3.)  In  respect  of  such  bad  quality  as  aforesaid,  a  sum  not  exceeding  ose 
shilling  a  day : 
But  if  it  is  shown  to  the  satisfaction  of  the  Court  before  which  the  case  is 
tried  tliat  any  provisions  the  allowance  of  which  has  been  reduced  could  not 
be  procured  or  supplied  in  proper  quantities,  and  that  proper  and  equivalent 
substitutes  were  supplied  in  lieu  thereof,  the  Court  shall  take  sudi  circnm- 
stances  into  consideration,  and  shall  modify  or  refuse  compensation  as  the 
justice  of  the  case  may  require. 

CCXXIV.  The  following  rules  shall  be  observed  with  respect  to  medi- 
cines, medical  stores,  and  anti-scorbutics ;  (that  is  to  say,) 

(1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and  cause  to  be 
published  a  scale  of  medicines  and  medical  stores  suitable  to  accidents 
and  diseases  arising  on  sea  voyages : 

(2.)  The  owner  of  every  ship  navigating  between  the  United  Kingdom 
and  any  place  out  of  the  same  shall  provide  and  cause  to  be  constantly 
kept  on  board  such  ship  a  supply  of  such  medicines  and  medical  straes 
in  accordance  with  the  said  scale : 

(3.)  The  master  or  owner  of  every  foreign-going  ship  (except  those  bound 
to  European  ports  or  to  ports  in  the  Mediterranean  Sea,  and  also 
except  such  ships  or  classes  of  ships  bound  to  ports  on  the  Eastern 
coast  of  America  north  of  the  thirty-fifth  degree  of  north  latitude  and 
to  any  islands  or  places  in  the  Atlantic  Ocean  north  of  the  same  limit, 
as  the  Board  of  Trade  may  from  time  to  time  exempt  from  this  enact- 
ment,) shall  also  provide  and  cause  to  be  kept  on  board  such  ship  a 
sufficient  quantity  of  lime  or  lemon  juice,  or  of  such  articles  as  the 
Board  of  Trade  sanctions  as  substitutes  for  lime  or  lemon  juice,  and 
also  of  sugar  and  vinegar : 

(4.)  The  master  of  every  such  ship  as  last  aforesaid  shall  serve  out  the 
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lime  or  lemoD  juice  or  other  such  articles  as  aforesaid  and  sugar  and 

viueear  to  the  crew,  whenever  they  have  consumed  salt  provisions  for 

ten  days,  and  so  long  afterwards  as  such  consumption  continues,  Uie 

lime  or  lemon  juice  and  sugar  daily  at  the  rate  of  half  an  ounce  each 

per  day  and  the  vinegar  weekly  at  the  rate  of  half  a  prat  per  week, 

to  each  member  of  the  crew : 

And  if  in  any  such  ship  as  aforesaid  such  medicines,  medical  stores,  lime  or 

lemon  juice  or  other  articles,  sugar  and  vinegar,  as  are  hereinbefore  required, 

are  not  provided  and  kept  on  board  as  hereinbefore  required,  the  master  or 

owner  shall  incur  a  penalty  not  exceeding  twenty  pounds  j  and  if  the  master 

of  any  such  ship  as  aforesaid  neglects  to  serve  out  the  lime  or  lemon  juice  or 

other  articles,  sugar  or  vinegar,  in  the  case  and  manner  hereinbefore  du-ected, 

he  shall  for  each  such  offence  incur  a  penalty  not  exceeding  five  pounds ;  and 

if  any  master  is  convicted  in  either  of  the  last-mention^  penalties,  and  it 

appettiB  that  the  offence  is  owing  to  the  act  or  default  of  the  owner,  such 

master  may  recover  the  amount  of  such  penalty  and  the  costs  incurred  by 

him  from  the  owner. 

CCXX  V.  Every  master  shall  keep  on  board  proper  weights  and  measures  Muten  to  keep 
for  the  purpose  of  determining  the  Quantities  of  the  several  provisions  and  ^•ightsand 
articles  served  oul^  and  shall  allow  the  same  to  be  used  at  the  time  of  serving  b^Mini!'^  ^^ 
out  such  provisions  and  articles  in  the  presence  of  a  witness  whenever  any 
dispute  arises  about  such  quantities,  and  in  default  shall  for  every  offence 
incur  a  penalty  not  exceeding  ten  pounds. 

CCXX VI.  Any  local  marine  board  may,  upon  being  required  by  the  Board  of  Tnwie 
Board  of  Trade  so  to  do,  appoint  and  remove  a  medical  inspector  of  ships  for  mi^;^\n^*|"^* 
the  port,  and  may  ^x  bis  remuneration,  such  remuneration  to  be  subject  to  sp^tora  of  medi- 
tbe  control  of  the  Board  of  Trade ;  and  at  ports  where  there  are  no  local  «"»«"» ^*»o  *re 
marine  boards  the  Board  of  Trade  may  appoint  and  remove  such  inspectors,  L?e*properly*pro- 
and  ^x  their  remuneration;  and  it  shall  be  the  duty  of  such  inspectors  to  vided. 
inspect  the  medicines,  medical  stores,  lime  or  lemon  juice  or  other  articles,  ^ 

sugar  and  vinegar,  required  to  be  kept  on  board  any  such  ships  as  aforesaid ;  * 

and  such  inspection,  if  made  at  places  where  there  are  local  marine  boards, 
shall  be  made  under  their  direction,  and  also  in  any  special  cases  under  the 
direction  of  the  Board  of  Trade,  and  if  made  at  places  where  there  are  no 
local  marine  boards,  shall  be  made  under  the  direction  of  the  Board  of  Trade ; 
and  such  medical  inspectors  shall  for  tlie  purposes  of  such  inspection  have  the 
same  powers  as  the  inspectors  appointed  by  the  Board  of  Trade  under  the 
first  part  of  this  act ;  but  every  such  inspector,  if  required  b^  timely  notice  in 
writing  from  the  master,  owner  or  consignee,  shall  make  his  inspection  three 
days  at  least  before  the  ship  proceeds  to  sea,  and  if  the  result  of  the  inspec- 
tion is  satisfactory  shall  not  again  make  inspection  before  the  commencement 
of  the  voyage,  unless  he  has  reason  to  suspect  that  some  of  the  articles  in- 
spected liave  been  subsequently  removed,  injured  or  destroved ;  and  whenever 
any  such  medical  inspector  is  of  opinion  that  in  any  ship  hereby  required  to 
carry  such  articles  as  aforesaid  the  same  or  any  of  them  are  deficient  in 
quantity  or  quality,  or  are  placed  in  improper  vessels,  he  shall  signifjr  the 
same  in  writing  to  the  chief  officer  of  customs  of  the  port  where  such  ship  is 
lying,  and  also  to  the  master,  owner  or  consignee  thereof,  and  thereupon  the 
master  of  such  ship,  before  proceeding  to  sea,  sholl  produce  to  such  chief 
officer  of  customs,  a  certificate  under  the  hand  of  such  medical  inspector  or 
of  some  other  medical  inspector,  to  the  effect  that  such  deficiency  has  been 
supplied  or  remedied,  or  that  such  improper  vessels  have  been  replaced  by 
proper  vessels,  as  the  case  may  require ;  and  such  chief  officer  of  customs 
shall  not  grant  a  clearance  for  such  ship  without  the  production  of  such 
certificate,  and  if  such  ship  attempts  to  go  to  sea  without  a  clearance,  may 
detain  her  until  such  certificate  is  produced ;  and  if  such  ship  proceeds  to  sea, 
without  the  production  of  such  certificate,  the  owner,  master  or  consignee 
thereof  shall  incur  a  penalty  not  exceeding  twenty  pounds. 
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Penalty  for  sell-        CCXXVII.  Any  person  who  sells  or  supplies  any  medicines,  medical  stores, 
lh?D8***  *"*'^* '^^  lime  or  lemon  juice,  of  bad  quality,  for  the  use  of  any  ship,  shall  for  cmch 
such  offence  incur  a  penalty  not  exceeding  twenty  pounds. 


Expense  of  medi< 
cal  attendance 
and  subsistence 
in  case  of  illness, 
and  of  burial  in 
case  of  death, 
how  to  be  de- 
frayed. 


CCXXVII  I.  The  following  rules  shall  be  observed  with  respect  to  ex- 
penses attendant  on  illness  and  death  ;  (that  is  to  say,) 

(1.)  If  the  master  or  any  seaman  or  apprentice  receives  any  hurt  or  injaiy 
in  the  service  of  the  ship  to  which  he  belongs,  the  expense  of  provid- 
ing the  necessary  surgical  and  medical  advice,  with  attendance  and 
medicines,  and  of  his  subsistence  until  he  is  cured,  or  dies,  or  is  brought 
back  to  some  port  in  the  United  Kingdom,  if  shipped  m  the  United 
Kingdom,  or  if  shipped  in  some  British  possession  to  some  port  in  snch 
possession,  and  of  his  conveyance  to  such  port,  and  the  expense  (if 
any)  of  his  burial,  shall  be  defrayed  by  the  owner  of  such  ship  with- 
out any  deduction  on  that  account  from  the  wages  of  soch  master, 
seaman  or  apprentice : 

(2.)  If  the  master  or  any  seaman  or  apprentice  is  on  account  of  any  illness 
temporarily  removed  from  his  ship  for  the  purpose  of  preventing  infec- 
tion, or  otherwise  for  the  convenience  of  the  ship,  and  subsequently  re- 
turns to  his  duty,  the  expense  of  such  removal  and  of  providing  the 
necessary  advice  with  attendance  and  medicines  andi6f  his  subsistence 
whilst  away  from  the  ship,  shall  be  defrayed  in  like  manner  : 

(3.)  The  expense  of  all  medicines  and  surgical  or  medical  advice  and  at- 
tendance given  to  any  master,  seaman  or  apprentice  whilst  on  board 
his  ship  shall  be  defrayed  in  like  manner : 

(4.)  In  all  other  cases  any  reasonable  expenses  duly  incurred  by  the  owner 
for  any  seaman  in  respect  of  illness,  and  also  any  reasonable  expenses 
duly  incurred  by  the  owner  in  respect  of  the  burial  of  any  seaman  or 
apprentice  who  dies  whilst  on  service,  shall,  if  duly  proved,  be  de- 
ducted from  the  wages  of  such  seaman  or  apprentice. 

CCXXIX.  If  any  such  expenses  in  respect  of  the  illness,  injury  or  hurt  of 
any  seaman  or  apprentice,  as  are  to  be  borne  by  the  owner,  are  paid  by  any 
consular  oflficer  or  other  person  on  behalf  of  her  Majesty,  or  if  any  other  ex- 
penses in  respect  of  the  illness,  injury  or  hurt  of  any  seaman  or  apprentice 
whose  wages  are  not  accounted  for  to  such  officer  under  the  provisions  here- 
inbefore contained  in  that  behalf  are  so  paid,  such  expenses  shall  be  repaid  to 
such  officer  or  other  person  by  the  master  of  the  ship,  and  if  not  so  repaid, 
the  amount  thereof,  with  costs,  shall  be  a  charge  upon  the  ship,  and  be  re- 
coverable from  the  said  "master  or  from  the  owner  of  the  ship  for  the  time 
being  as  a  debt  due  to  her  Majesty,  and  shall  be  recoverable  either  by  ordi- 
nary process  of  law  or  in  the  manner  in  which  seamen  are  hereby  enabled  to 
recover  wages ;  and  in  any  proceeding  for  the  recovery  thereof  the  production 
of  a  certificate  of  the  facts,  signed  by  such  officer  or  other  person,  together 
with  such  vouchers  (if  any)  as  the  case  requires,  shall  be  sufficient  proof  that 
the  said  expenses  were  duly  paid  by  such  consular  officer  or  other  person  as 
aforesaid. 

Certain  ships  to  CCXXX.  Every  foreign  going  ship  having  one  hundred  persons  or  op- 
praSittoners!  wards  on  board  shall  carry  on  board  as  part  of  her  complement  come  person 
duly  authorized  by  law  to  practise  as  physician,  surgeon  or  apothecary ;  and 
in  default  the  owner  shall  for  every  voyage  of  any  such  ship  made  without 
such  medical  practitioner  incur  a  penalty  not  exceeding  one  hundred  pounds: 
Provided  that  nothing  herein  contained  shall  in  anywise  affect  any  provisioa 
contained  in  the  **  Passengers  Act,  1852,'*  concerning  the  carriage  of  medical 
practitioners  by  the  class  of  ships  therein  named  passenger  ships,  nor  shall 
any  such  passenger  ship,  if  not  thereby  required  to  carry  a  medical  pracd- 
tioner^  be  hereby  required  to  do  so. 

Place  appro-  CCXXXI.  The  following  rules  shall  be  observed  with  respect  to  accommo- 

[JhL^eacSSS"  dation  on  board;  (that  is  to  say,) 


Expenses,  if  paid 
by  consul,  to  be 
recoverable  from 
owner. 
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(1.)  Every  place  in  any  ship  occupied  by  seamen  or  apprentices,  and  ap-  space  for  each 
propriated  to  their  use,  shall  have  for  every  such  seaman  or  apprentice,  *"■"•  *"**  '®_^ 
if  they  sleep  in  hammocks,  a  space  of  not  less  than  nine  superficial  ?t7i^ted  and  kept 
feet,  and  if  they  do  not  sleep  in  hammocks,  a  space  of  not  less  than  clear, 
twelve  superficial  feet,  measured  on  the  deck  or  floor  of  such  place : 
(2.)  Every  such  place  shall  either  be  six  fieet  in  height  from  deck  to  deck, 
or  shall  have  for  every  seaman  and  apprentice,  if  they  sleep  in  ham- 
mocks, a  space  of  not  less  than  fifty-four  cubic  feet,  and  if  they  do 
not  sleep  in  hammocks,  a  space  of  not  less  than  seventy- two  cubic 
feet: 
(8.)  Every  such  place  shall  be  kept  free  from  stores  or  ^oods  of  any  kind, 
not  being  the  personal  property  of  the  crew  in  use  during  the  voyage : 
(4.)  Every  such  place  shaU  be  properly  caulked,  and  in  all  other  respects 
securely  and  properly  constructed  and  well  ventilated : 
And  if  any  such  place  in  any  ship  is  not  in  the  whole  sufficiently  lar^e  to 
pve  such  space  for  each  seaman  and  apprentice  as  hereinbefore  requir^,  or 
18  not  properly  caulked  and  in  all  other  respects  securely  and  properly  con- 
structed and  well  ventilated,  the  owner  shall  for  every  such  failure  to  comply 
with  the  provisions  of  this  section  incur  a  penalty  not  exceeding  twenty 
poands ;  and  if  any  such  space  as  aforesaid  is  not  kept  free  from  goods  and 
stores  as  aforesaid-,  the  master  shall  for  every  such  failure  to  comply  with  the 
provisions  of  this  section  incur  a  penalty  not  exceeding  ten  pounos. 

Poir«r  of  mnking 

Power  of  making  Complaint.  Complaint. 

CCXXXII.  If  any  seaman  or  apprentice  whilst  on  board  any  ship  states  Seamen  to  be 
to  the  master  that  he  desires  to  make  complaint  to  a  justice  of  the  peace,  or  *"^^'*l*®*^w 
consular  officer,  or  naval  officer  in  command  of  any  of  her  Majesty's  ships,  ^ra]|[uint™o  a 
against  the  master  or  any  of  the  crew,  the  said  master  shall,  if  the  ship  is  then  justice. 
at  a  place  where  there  is  a  justice  or  any  such  officer  as  aforesaid,  so  soon  as 
the  service  of  the  ship  will  permit,  and  if  the  ship  is  not  then  at  such  a  place, 
80  soon  after  her  first  arrival  at  such  a  place  as  the  service  of  the  ship  will 
permit,  allow  such  seaman  or  apprentice  to  go  ashore  or  send  him  ashore  in 
proper  custody  so  that  he  may  be  enabled  to  make  such  complaint,  and  shall, 
in  defieiult,  incur  a  penalty  not  exceeding  ten  pounds. 

Seamen  from 

Protection  of  Seamen  from  Imposition,  imposition. 

CCXXXIII.  No  wages  due  or  accruing  to  any  seaman  or  apprentice  shall  Sale  of  and 
be  subject  to  attachment  or  arrestment  from  any  Court ;  and  every  payment  *^***^^*JJ^|  . 
of  wages  to  a  seaman  or  apprentice  shall  be  valid  in  law,  notwithstanding  y^^ 
any  previous  sale  or  assignment  of  such  wages,  or  of  any  attachment,  incum- 
brance or  arrestment  thereon  ;  and  no  assignment  or  sale  of  such  wages  or 
of  salvage  made  prior  to  the  accruing  thereof  shall  bind  the  party  making  the 
same ;  and  no  power  of  attorney  or  authority  for  the  receipt  of  any  such 
wages  or  salvage  shall  be  irrevocable. 

CCXXXIV.  No  debt  exceeding  in  amount  five  shillings,  incurred  by  any  no  debt  exeeed- 
seaman  after  he  has  engaged  to  serve,  shall  be  recoverable  until  the  service  i"^*';"*!?^'*" 
agreed  for  is  concluded!  r^^.'"'^  "' 

CCXXX  V.  If  any  person  demands  or  receives  from  any  seaman  or  ap-  Penalty  for  over- 
prentice  to  the  sea  service  payment  in  respect  of  his  board  or  lodging  in  tne  fn^Jhous**^  ^**^*" 
bouse  of  such  person  for  a  longer  period  than  such  seaman  or  apprentice  has  keepers. 
actually  resided  or  boarded  therein,  he  shall  incur  a  penalty  not  exceeding 
ten  pounds. 

CCXXXVI.  If  any  person  receives  or  takes  into  his  possession  or  under  Penalty  for 4le- 
his  control  any  monies,  documents  or  effects  of  any  seaman  or  apprentice  to  JjS"*"«  seamen's 
the  sea  service,  and  does  not  return  the  same  or  pay  the  value  thereof,  when     ®*^* 
required  by  such  seaman  or  apprentice^  subject  to  such  deduction  as  may  be 
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Persons  not  to  go 
on  board  before 
the  final  arrival 
of  ship  without 
permission. 


justly  dae  to  him  from  such  seaman  or  apprentice  in  respect  to  board  or  lodg- 
ing or  otherwise,  or  absconds  therewith,  be  shall  incur  a  penalty  not  exceed- 
ing ten  pounds,  and  any  two  justices  may,  besides  inflicting  such  penalty,  by- 
summary  order  direct  the  amount  or  value  of  such  monies,  documents  or 
effects,  subject  to  such  deduction  as  aforesaid,  to  be  forthwith  paid  to  such 
seaman  or  apprentice.  * 

CCXXXVII.  Every  person  who,  not  being  in  her  Majesty's  service,  and 
not  being  duly  authorized  by  law  for  the  purpose,  goes  on  board  any  ship 
about  to  arrive  at  the  place  of  her  destination ,  before  her  actual  arrival  in 
dock  or  at  the  place  of  her  discharge,  without  the  permission  of  the  master, 
shall  for  every  such  offence  incur  a  penalty  not  exceeding  twenty  ponods ; 
and  the  master  or  person  in  charge  of  such  ship  may  take  any  such  person  so 
going  on  board  as  aforesaid  into  custody,  and  deliver  him  up  forthwith  to  any 
constable  or  peace  officer  to  be  by  him  taken  before  a  justice  or  jostiees  or 
the  sheriff  of  the  county  in  Scotland,  and  to  be  dealt  with  according  to  the 
provisions  of  this  act. 

Penalty  for  soil-  CCXXXVIII.  If  within  twenty-fonr  hours  after  the  arrival  of  any  ship 
[n!r*houIe**^  *^^^'  *'  *"y  P^'**  '"*  ^®  United  Kingdom,  any  person  then  being  on  board  such 
ke^rs.  ship  solicits  any  seaman  to  b^ome  a  lodeer  at  the  house  of  any  person 

letting  lodgings  for  hire,  or  takes  out  of  such  ship  any  effi^ts  of  any 
seaman,  except  under  his  personal  direction  and  with  the  permission  of  the 
roaster,  he  shall  for  every  such  offence  incur  a  penalty  not  exceeding  Bve 
pounds. 

^*^^'-  DiscipUne, 

Misconduct  en-  CCXXXIX.  Any  master  of  or  any  seaman  or  apprentice  belonging  to  any 
Hfe"55'iimb"I;'**"  British  ship  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by 
misdemeanor.  reason  of  drunkenness,  does  any  act  tending  to  the  immediate  loss,  destruc- 
tion, or  serious  damage  of  such  ship,  or  tending  immediately  to  endanger  the 
life  or  limb  of  any  person  belonging  to  or  on  board  of  such  ship,  or  who  by 
wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunkenness, 
refuses  or  omits  to  do  any  lawful  act  pro})er  and  requisite  to  be  done  by  him 
for  preserving  such  ship  from  immediate  loss,  destruction  or  serious  danrnge, 
or  for  preserving  any  person  belonging  to  or  on  board  of  such  ship  from  im- 
mediate danger  to  life  or  limb,  shall  for  every  such  offence  be  deemed  guilty 
of  a  misdemeanor. 


Poorer  of  Admi- 
ralty Courts  to 
remove  master. 


Power  to  Investi- 
gate cases  of  al- 
leged incompe- 
tency and  mis- 
conduct. 


CCXL.  Any  Court  having  Admiralty  jurisdiction  in  any  of  her  Majesty's 
dominions  may,  upon  application  by  the  owner  of  any  ship  being  within  the 
jurisdiction  of  such  Court,  or  by  the  part  owner  or  consignee,  or  by  the  acent 
of  the  owner,  or  by  any  certificated  mate,  or  by  one-third  or  more  of  the 
crew  of  such  ship,  and  upon  proof  on  oath  to  the  satisfaction  of  such  Court 
that  the  removal  of  the  master  of  such  ship  is  necessary,  remove  him  accord- 
ingly ;  and  may  also,  with  the  consent  of  the  owner  or  his  agent,  or  the  con- 
signee of  the  ship,  or  if  there  is  no  owner  or  agent  of  the  owner  or  consignee 
of  the  ship  within  the  jurisdiction  of  the  Court,  then  without  such  consent, 
appoint  a  new  master  in  his  stead ;  and  may  also  make  such  order,  and  may 
require  such  security  in  respect  of  costs  in  the  matter,  as  it  thinks  fit. 

CCXLI.  If  the  Board  of  Trade  or  any  local  marine  board  has  reason  to 
believe  that  any  master  or  mate  is  from  incompetency  or  misconduct  unfit  to 
discharge  his  duties,  the  Board  of  Trade  may  either  institute  an  investigation 
or  may  direct  the  local  marine  board  at  or  nearest  to  the  place  at  which  it 
may  be  convenient  for  the  parties  and  witnesses  to  attend  to  institute  the 
same,  and  thereupon  such  persons  as  the  Board  of  Trade  may  appoint  for  the 
purpose,  or,  as  the  case  may  be,  the  local  marine  board,  shall,  with  the 
assistance  of  a  local  stipendiary  magistrate  (if  any),  and  if  there  is  no  such 
magistrate  of  a  competent  legal  assistant  to  be  appointed  by  the  Board  of 
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Trade,  eondnct  the  investigation,  and  may  summon  the  master  or  mate  to 
appear,  and  shall  give  him  fall  opportunity  of  making  a  defence  either  in 
person  or  otherwise,  and  shall  for  tne  purpose  of  such  investigation  have  all 
the  powers  given  by  the  first  part  of  this  act  to  inspectors  appointed  by  the 
Board  of  Trade,  and  may  make  such  order  with  respect  to  the  costs  of  such 
investigation  as  they  may  deem  just ;  and  shall  on  the  conclusion  of  the  in- 
vestigation make  a  report  upon  the  case  to  the  Board  of  Trade ;  and  in  cases 
where  there  is  no  local  marine  board  before  which  the  parties  and  witnesses 
can  conveniently  attend,  or  where  such  local  marine  board  is  unwilling  to 
institate  the  investigation,  the  Board  of  Trade  may  direct  the  same  to  be 
instituted  before  two  justices  or  a  stipendiary  magistrate;  and  thereupon  such 
investigation  shall  be  conducted,  ana  the  results  thereof  reported,  in  the  same 
manner  and  with  the  same  powers  in  and  with  which  formal  investigations 
into  wrecks  and  casualties  are  directed  to  be  conducted,  and  the  results  thereof 
reported,  under  the  provisions  contained  in  the  eighth  part  of  this  act,  save 
only  that,  if  the  Board  of  Trade  so  directs,  the  person  bringing^  the  charge  of 
incompetency  or  misconduct  to  the  notice  of  the  Board  of  Trade  shafi  be 
deemed  to  be  the  party  having  the  conduct  of  the  case. 

CCXLII.  The  Board  of  Trade  may  suspend  or  cancel  the  certificate  Board  of  Trade 
(whether  of  competency  or  service)  of  any  master  or  mate  in  the  fbllowing  J^*^J^rtifl- 
cases ;  (that  is  to  say,)  cat'cVSi  e«^ruia 

(1.)  If  upon  any  investigation  made  in  pursuance  of  the  last  preceding  catet. 
section,  he  is  reported  to  be  incompetent,  or  to  have  been  guilty  of  any 
^rose  act  of  misconduct,  drunkenness  or  tyranny : 
(2.)  If  upon  any  investi^tion  conducted  under  the  provisions  contained  in 
the  eighth  part  of  this  act,  or  upon  any  investi^tion  made  by  a  naval 
Conrt  constituted  as  hereinafter  mentioned,  it  is  reported  that  the  loss 
or  abandonment  of  or  serious  damage  to  any  ship  or  loss  of  life  has 
been  caused  by  his  wrongful  act  or  default : 
(8.)  If  he  is  superseded  by  the  order  of  any  Admuttlty  Conrt  or  of  any 
naval  Court  constituted  as  hereinafter  mentioned : 
If  he  is  shown  to  have  been  convicted  of  any  ofience : 
If  upon  any  investigation  made  by  any  Court  or  tribunal  authorized 
or  hereafter  to  be  authorized  by  the  leffislative  authority  in  any 
British  possession  to  make  inquiry  iflto  charges  of  incompetency  or 
misconduct  on  the  part  of  masters  or  mates  of  ships,  or  as  to  shipwrecks 
or  other  casualties  afiecting  ships,  a  report  is  made  by  such  Court  or 
tribunal  to  the  effect  that  he  has  been  guilty  of  any  gross  act  of  mis- 
conduct, drunkenness  or  tyranny,  or  that  the  loss  or  abandonment  of 
or  serious  damage  to  any  ship  or  loss  of  life  has  been  caused  by  his 
wrongful  act  or  default,  and  such  report  is  confirmed  hy  the  governor 
or  person  administering  the  government  of  such  possession : 
And  every  master  or  mate  whose  certificate  is  cancelled  or  suspended  shall 
deliver  it  to  the  Board  of  Trade  or  as  it  directs,  and  in  default  shall  for  each 
ofience  incur  a  penalty  not  exceeding  fifty  pounds ;  and  the  Board  of  Trade 
may  at  any  subsequent  time  grant  to  any  person  whose  certificate  has  been 
cancelled  a  new  certificate  of  the  same  or  of  any  lower  grade. 

CCXLIII.  Whenever  any  seaman  who  has  been  lawfnlly  engaged  or  any  offences  of  sea- 
apprentice  to  the  sea  service  commits  any  of  the  following  offences  he  shall  Jf*e"  and  tEeir"' 
be  liable  to  be  punished  summarily  as  follows ;  (that  is  to  say,)  punishments. 

(1.)  For  desertion  he  shall  be  liable  to  imprisonment  for  any  period  not  Desertion; 
exceeding  twelve  weeks,  with  or  without  hard  labour,  and  also  to  for- 
feit all  or  any  part  of  the  clothes  and  effects  he  leaves  on  board,  and 
all  or  any  part  of  the  wages  or  emoluments  wliich  he  has  then  earned, 
and  also,  it  such  desertion  takes  place  abroad,  at  the  discretion  of  the 
Court,  to  forfeit  all  or  any  part  of  the  wages  or  emoluments  he  may 
earn  in  any  other  ship  in  which  he  may  be  employed  until  his  next 
return  to  the  United  Kingdom,  and  to  satisfy  any  excess  of  wages  paid 


(4.) 
(6.) 
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Kegleetlng  or  re- 
fusing to  Join,  or 
to  proceed  to  tea, 
absence  within 
twenty-four  hours 
before  sailing, 
and  absence 
without  leave; 


amtttag  without 
leave  before  ship 
is  secured; 

Act  of  disobe- 
dience; 


Continued  dis- 
obedience; 


Assault  on 
officers ; 


Combining  to 
disobey; 


Wilful  damage 
and  embeisle- 
ment; 


Act  of  smuggling 
causing  loss  to 
owner. 


Entry  of  offences 
to  be  made  in 
official  log,  and 
tobereadoTer  or 
a  copy  given  to 
the  offender,  and 
his  replv,  if 
any,  to  be  also 
entered. 


by  the  master  or  owner  of  the  ship  from  which  he  deserts  to  any  sob- 
stitute  engaged  in  his  place  at  a  higher  rate  of  wages  than  the  rate 
stipulated  to  be  paid  to  nim : 

(2.)  For  neglecting  or  refusing,  without  reasonable  cause,  to  ioin  his  ship, 
or  to  proceed  to  sea  in  his  ship,  or  for  absence  without  leave  at  any 
time  within  twenty-four  hours  of  the  ship's  sailing  from  any  port 
either  at  the  commencement  or  during  the  progress  of  any  voyage,  or 
for  absence  at  any  time  without  leave  and  without  sufficient  reason 
from  his  ship  or  from  his  duty  not  amounting  to  desertion  or  not 
treated  as  such  by  the  master,  he  shall  be  liable  to  imprisonment  for 
any  period  not  exceeding  ten  weeks,  with  or  without  hard  labour^  and 
also,  at  the  discretion  of  the  Court,  to  forfeit  out  of  his  wages  a  sum 
not  ezceedins  the  amount  of  two  days'  pay,  and  in  addition  for  every 
twenty-tour  nours  of  absence  either  a  sum  not  exceeding  six  dayi»* 
pay,  or  any  expenses  which  have  been  properly  incurred  m  hiring  a 
substitute : 

(8.)  For  quitting  the  ship  without  leave  after  her  arrival  at  her  port  of 
delivery  and  before  she  is  placed  in  security,  he  shall  be  liable  to  for* 
feit  out  of  his  wages  a  sum  not  exceeding  one  month's  pay : 

(4.)  For  wilful  disobedience  to  any  lawful  command  he  shall  be  liable  to 
imprisonment  for  any  period  not  exceeding  four  weeks,  with  or  with- 
out hard  labour,  and  also,  at  the  discretion  of  the  Court,  to  forfeit  out 
of  his  wages  a  sum  not  exceeding  two  days'  pay : 

(5.)  For  continued  wilful  disobedience  to  lawful  commands,  or  continued 
wilful  neglect  of  duty,  he  shall  be  liable  to  imprisonment  for  any 
period  not  exceeding  twelve  weeks,  with  or  without  hard  labour,  and 
also,  at  the  discretion  of  the  Court,  to  forfeit  for  every  twenty-four 
hours'  continuance  of  such  disobedience  or  neglect  either  a  sum  not 
exceeding  six  days'  pay,  or  any  expenses  which  have  been  properly 
incurred  in  hiring  a  substitute  :* 

(6.)  For  assaulting  any  master  or  mate  he  shall  be  liable  to  imprisonment 
for  any  peri(m  not  exceeding  twelve  weeks,  with  or  without  hard 
labour: 

(7.)  For  combining  with  any  other  or  others  of  the  crew  to  disobey  lawful 
commands,  or  to  neglect  duty,  or  to  impede  the  navi^tion  of  the  ship 
or  the  progress  of  the  voyage,  he  shall  be  liable  to  imprisonment  for 
any  period  not  exceeding  twelve  weeks,  with  or  without  hard  labour: 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wilfully  damaging 
any  of  her  stores  or  cargo,  he  shall  be  liable  to  forfeit  out  of  his  wages 
a  sum  equal  in  amount  to  the  loss  thereby  sustained,  and  also,  at  the 
discretion  of  the  Court,  to  imprisonment  for  any  period  not  exceeding 
twelve  weeks,  with  or  without  hard  labour : 

(9.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and  whereby  loss 
or  damage  is  occasioned  to  the  master  or  owner,  he  shall  be  liable  to 
pay  to  such  master  or  owner  such  a  sum  as  is  sufRcient  to  reimburse 
the  master  or  owner  for  such  loss  or  damage ;  and  the  whole  or  a  pro- 
portionate part  of  his  wages  may  be  retained  in  satisfieustion  or  on 
account  of  such  liability,  without  prejudice  to  any  further  remedy. 

CCXLIV.  Upon  the  commission  of  any  of  the  offences  enumerated  in  the 
last  preceding  section  an  entry  thereof  shall  be  made  in  the  official  log  book, 
and  shall  be  signed  bv  the  master  and  also  by  the  mate  or  one  of  the  crew  ; 
and  the  offender,  if  still  in  the  ship,  shall  before  the  next  subsequent  arrival 
of  the  ship  at  any  port,  or  if  she  is  at  the  time  in  port,  before  her  departure 
therefrom,  either  be  furnished  with  a  copy  of  such  entry  or  have  the  same 
read  over  distinctly  and  audibly  to  him;  and  may  thereupon  make  such  reply 
thereto  as  he  thinks  fit ;  and  a  statement  that  a  copy  of  the  said  entry  mtf 
been  so  furnished,  or  that  the  same  has  been  so  read  over  as  aforesaid,  and 
the  reply  (if  any)  made  by  the  offender,  shall  likewise  be  entered  and  signed 
in  manner  aforesaid;  and  in  any  subsequent  legal  proceeding  the  entries 
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hereinbefore  required  shall,  if  practicable,  be  produced  or  proved,  and  in 
default  of  such  production  or  proof  the  Court  bearing  the  case  may,  at  its 
diftcretion,  refuse  to  receive  evidence  of  the  offence. 

CCXLV.  Every  seafaring  person  whom  the  master  of  any  ship  is,  under  Seamen  whom 
the  authority  of  this  act  or  of  any  other  act  of  Parliament,  compelled  to  take  JfJ*coraiMSied'io 
on  board  and  convey,  and  every  person  who  goes  to  sea  in  any  ship  without  conTey,  and  per- 
tbe  consent  of  the  master  or  owner  or  other  person  entitled  to  give  such  con-  Jhbs^wuhout 
sent,  shall,  so  lone  as  he  remains  in  such  ship,  be  subject  to  the  same  laws  leave,  to  be  vub- 
and  regulations  for  pre^^erving  discipline,  and  to  the  same  penalties  and  Ject  to  penalties 
punishments  for  offences  constituting  or  tending  to  a  breach  of  discipline,  to  JiJii^J**'  ° 


which  he  would  be  subject  if  he  were  a  member  of  the  crew  and  had  signed 
the  agreement 

CCXLVI.  Whenever,  either  at  the  commencement  or  during  the  progress  Master  or  owner 
of  any  voyage,  any  seaman  or  apprentice  neglects  or  refuses  to  join  or  deserts  SSerteraTi^ih- 
from  or  refuses  to  proceed  to  sea  in  any  ship  in  which  he  is  duly  engaged  to  out  warrant. 
serve,  or  is  found  otherwise  absenting  himself  therefrom  without  leave,  the 
master  or  any  mate,  or  the  owner,  ship's  husband  or  consignee,  may,  in  any 
place  in  her  Majesty's  dominions,  with  or  without  the  assistance  of  the  local 
police  officers  or  constables,  who  are  hereby  directed  to  give  the  same,  if  re- 
quired, and  also  at  any  place  out  of  her  Majesty's  dominions,  if  and  so  far  as  the 
laws  in  force  at  such  place  will  permit,  apprehend  him  without  first  procuring 
a  warrant;  and  may  thereupon  in  any  case,  and  shall  in  case  he  so  requires 
and  it  is  practicable,  convey  him  before  some  Court  capable  of  taking  cogni- 
zance of  the  matter,  to  be  dealt  with  according  to  law ;  and  mav,  for  the  pur- 
pose of  conveying  him  before  such  Court,  detain  him  in  custody  for  a  period 
not  exceeding  twenty-four  hours  or  such  shorter  time  as  may  he  necessarv, 
or  may,  if  he  does  not  so  require,  or  if  there  is  no  such  Court  at  or  near  the 
place,  at  once  convey  him  on  board ;  and  if  any  such  apprehension  appears 
to  the  Court  before  which  the  case  is  brought  to  have  been  made  on  improper 
or  on  insufficient  grounds,  the  master,  mate,  owner,  ship's  husband  or  con- 
signee who  makes  the  same  or  causes  the  same  to  be  made  shall  incur  a 
penalty  not  exceeding  twenty  pounds ;  but  such  penalty,  if  inflicted,  shall 
be  a  bar  to  any  action  for  false  imprisonment  in  respect  of  such  apprehension. 

CCXLVI  I.  Whenever  any  seaman  or  apprentice  is  brought  before  any  Deserten  may  be 
Court  on  the  ground  of  his  having  neglected  or  refused  to  join  or  to  proceed  iuru'of"being*lm- 
to  sea  in  any  ship  in  which  he  is  engaged  to  serve,  or  having  deserted  or  prisoned. 
otherwise  absented  himself  therefrom  without  leave,  such  Court  may,  if  the 
master  or  the  owner  or  his  agent  so  requires,  instead  of  committing  the 
offender  to  prison,  cause  him  to  be  conveyed  on  board  for  the  purpose  of 
prooeediuff  on  the  voyage,  or  deliver  him  to  the  master  or  any  mate  of  the 
ship,  or  the  owner  or  his  agent,  to  be  by  them  so  conveyed,  and  may  in  such 
case  order  any  costs  and  expenses  properly  incurred  by  or  on  behalf  of  the 
master  or  owner  by  reason  of  the  offence  to  be  paid  by  the  offender,  and,  if 
necessary,  to  be  deducted  from  any  wages  which  he  has  then  earned,  or 
which  by  virtue  of  his  then  existing  engagement  he  may  afterwards  earn. 

CCXLVIII.  If  any  seaman  or  apprentice  is  imprisoned  on  the  ground  of  Seamen  impri- 
his  having  neglected  or  refused  to  join  or  to  proceed  to  sea  in  any  ship  in  JiJJIf  J/SJ<i^*h  of 
which  he  is  engaged  to  serve,  or  of  having  deserted  or  otherwise  absented  discipline  may  be 
himself  therefrom  without  leave,  or  of  his  having  committed  any  other  breach  fo^'^'J^jJi^' 
of  discipline,  and  if  during  such  imprisonment  and  before  his  engagement  is  o^Tentence? 
at  an  end  his  services  are  required  on  board  bis  ship,  any  justice  may,  at  the 
request  of  the  master  or  of  the  owner  or  his  a^ent,  cause  such  seaman  or 
apprentice  to  be  conveyed  on  board  his  said  ship  for  the  purpose  of  proceeding 
on  the  voyage,  or  to  lie  delivered  to  the  master  or  any  mate  of  the  ship  or  to 
the  owner  or  his  agent,  to  be  by  them  so  conveyed,  notwithstanding  that  the 


Digitized  by 


Google 


xc 


APPENDIX. 


termination  of  the  period  for  which  he  was  sentenced  to  imprisonment  has 
not  arrived. 


Entries  and  cer- 
tificates of  deser- 
tions abroad  to  be 
copied,  sent 
home,  and  ad- 
mitted in  evi- 
dence. 


Facilities  for 
proving  deser- 
tion, so  far  as 
concerns  for- 
feiture of  wages. 


CCXLIX.  In  all  cases  of  desertion  from  any  ship  in  any  place  abroad  the 
master  shall  produce  the  entry  of  such  desertion  in  the  official  log  book  to  the 
person  or  persons  hereby  required  to  indorse  on  the  agreement  a  certificate  of 
such  desertion ;  and  such  person  or  persons  shall  thereupon  make  and  certify 
a  copy  of  such  entry,  and  also  a  copy  of  the  said  certificate  of  desertion ;  and 
if  such  nerson  is  a  public  fuuctionary  he  shall,  and  in  other  cases  the  said 
master  shall  forthwith  transmit  such  copies  to  the  registrar-general  of  seameo 
in  England ;  and  the  said  registrar  shall,  if  requir^,  cause  the  same  to  be 
produced  in  any  legal  proceeding ;  and  such  copies,  if  purporting  to  be  so 
made  and  certified  as  aforesaid,  and  certified  to  have  come  m>m  the  custody 
of  the  said  registrar,  shall  in  any  legal  proceeding  relating  to  such  desertioa 
be  received  as  evidence  of  the  entries  therein  appearing. 

CCL.  Whenever  a  question  arises  whether  the  wages  of  any  seaimB  or 
apprentice  are  forfeited  for  desertion,  it  shall  be  sufficient  for  the  party 
insisting  on  the  forfeiture  to  show  that  such  seaman  or  apprentice  was  duly 
engaged  in  or  that  he  belonged  to  the  ship  from  which  he  is  alleged  to  have 
desertod,  and  that  he  quitted  such  ship  before  the  completion  of  the  voyage 
or  engagement,  or  if  such  royaffe  was  to  terminate  in  the  United  Kiogdom 
and  the  ship  has  not  returned,  that  he  is  absent  from  her,  and  that  an  entry 
of  the  desertion  has  been  duly  made  in  the  ofiicial  log  book ;  and  thereupon 
the  desertion  shall,  so  far  as  relates  to  any  forfeiture  of  wages  or  emoluments 
under  the  provisions  hereinbefore  contained,  be  deemed  to  be  proved,  nnless 
the  seaman  or  apprentice  can  produce  a  proper  certificate  of  discharge,  or  can 
otherwise  show  to  the  satisfaction  of  the  Court  that  he  had  sufficient  reasons 
for  leaving  his  ship. 

Cosu  of  pro-  CCLI.  Whenever  in  any  proceeding  relating  to  seamen's  wages  it  is  shown 

ment  m^M-^to^**""  ^^^  ^"^  seaman  or  apprentice  has  in  the  course  of  the  voyage  been  convicted 
the"extent  of  3/.  of  any  ofieucc  by  any  competent  tribunal  and  rightfully  punished  therefiw  by 
be  deducted  from  imprisonment  or  otherwise,  the  Court  hearing  3ie  case  may  direct  a  part  of 
^****'  the  wages  due  to  such  seaman,  not  exceeding  three  pounds,  to  be  applied  in 

reimbursing:  any  costs  properly  incurred  by  the  master  in  procuring  such  con- 
viction and  punishment. 


Amount  of  for- 
feiture how  to  be 
ascertained  when 
seamen  contract 
for  the  voyage. 


Application  of 
forfeitures. 


CCLII.  Whenever  any  seaman  contracts  for  wages  by  the  voyage  or  by 
the  run  or  by  the  share,  and  not  by  the  month  or  other  stated  period  of  time, 
the  amount  of  forfeiture  to  be  incurred  under  this  act  shall  be  taken  to  be  an 
amount  bearing  the  same  proportion  to  the  whole  wages  or  share  as  a  calendar 
month  or  other  the  period  hereinbefore  mentioned  in  fixing  the  amount  of 
such  forfeiture  fas  the  case  may  be)  bears  to  the  whole  time  spent  m  the 
voyage ;  and  it  the  whole  time  spent  in  the  vovage  does  not  exceed  the 
period  for  which  the  pay  is  to  be  forfeited,  the  forfeiture  shall  extend  to  the 
whole  wages  or  share. 

CCLIII.  All  clothes,  effects,  wages  and  emoluments  which  under  the  pro- 
visions hereinbefore  contained  are  forfeited  for  desertion  shall  be  applied  in 
the  first  instance  in  or  towards  the  reimbursement  of  the  expenses  occasion^ 
by  such  desertion  to  the  master  or  owner  of  the  shin  from  which  the  desertion 
has  taken  place ;  and  may,  if  earned  subsequently  to  the  desertion,  be  re- 
covered by  such  master,  or  by  the  owner  or  his  agent,  in  the  same  manner 
as  the  deserter  might  have  recovered  the  same  if  they  had  not  been  forfeited ; 
and  in  any  legal  proceeding  relating  to  such  wages  the  Court  may  order  the 
same  to  be  paid  accordingly ;  and  subject  to  such  reimbursement  the  same 
shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer  in  such  manner  as 
the  Treasury  may  direct,  and  shall  be  carried  to  and  ronn  part  of  the  conso- 
lidated fund  of  the  United  Kingdom  j  and  in  all  other  cases  of  forfeiture  of 
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wages  tinder  the  provisions  hereinbefore  contained  the  forfeiture  shall,  in  the 
absence  of  any  specific  directions  to  the  contrary,  be  for  the  benefit  of  the 
master  or  owner  by  whom  the  wages  are  payable. 

CCLIV.  Any  question  concerning  the  forfeiture  of  or  deductions  from  the  Questions  of  for- 
wages  of  any  seaman  or  apprentice  may  be  determined  in  anjr  proceeding  JjJjJ^  S*suiu 
lawfully  instituted  with  respect  to  such  wages,  notwithstanding  that  the  fo? wages. 
offence  in  respect  of  which  such  question  arises,  though  hereby  made  punish- 
abk  by  imprisonment  as  well  as  forfeiture,  has  not  been  made  the  subject  of 
any  criminal  proceeding. 

CCLV.  If  any  seaman  on  or  before  being  engaged  wilfully  and  frandu-  penalty  for  false 
lently  makes  a  false  statement  of  the  name  of  his  last  ship  or  last  alleged  ship,  ■tatement  as  to 
or  wilfully  and  fraudulently  makes  a  false  statement  of  his  own  name,  he 
shall  incur  a  penalty  not  exceeding  five  pounds ;  and  such  penalty  may  be 
deducted  from  any  waees  he  may  earn  by  virtue  of  such  engagement  as 
aforeMud,  and  slmll,  sumect  to  reimbursement  of  the  loss  and  expenses  (if  any) 
occasioned  by  any  previous  desertion,  be  paid  and  applied  in  the  same  manner 
as  other  penalties  payable  under  this  act 

CCLVI.  Whenever  any  seaman  commits  an  act  of  misconduct  for  which  Fines  to  be  de- 
his  agreement  imposes  a  fine,  and  which  it  is  intended  to  punish  by  enforcing  t"®^]^"paid 
such  &ne,  an  entry  thereof  shall  be  made  in  the  official  log  book,  and  a  copy  to  fhipping 
of  such  entry  shall  be  furnished  or  the  same  shall  be  read  over  to  the  offender,  master. 
and  an  entry  of  such  reading  over,  and  of  the  reply  (if  any)  made  by  the 
ofiender,  shall  be  made,  in  the  manner  and  subject  to  the  conditions  herein- 
before specified  with  respect  to  tlie  offences  against  discipline  specified  in  and 
punishable  under  this  act ;  and  such  fine  shall  be  deducted  and  paid  over  as 
follows ;  (that  is  to  say,)  if  the  offender  is  discharged  in  the  United  Kingdom, 
and  the  ofiSsnoe  and  such  entries  in  respect  thereof  as  aforesaid  are  proved,  in 
the  case  of  a  foreign-goin^  ship  to  the  satisfaction  of  the  shipping  master 
before  whom  the  offender  is  discharged,  and  in  the  case  of  a  home  tntde  ship 
to  the  satisfaction  of  the  shipping  master  at  or  nearest  to  the  place  at  whicn 
the  crew  is  discharged,  the  master  or  owner  shall  deduct  such  fine  from  the 
wages  of  the  ofiender,  and  pav  the  same  over  to  such  shipping  master ;  and 
if  l^fbre  the  final  discharge  of  the  crew  in  the  United  Kingdom  any  such 
ofilender  as  aforesaid  enters  into  any  of  her  Majesty's  ships,  or  is  dL<K;barged 
abroad,  and  the  offence  and  such  entries  as  aforesaid  are  proved  to  the  satis- 
faction of  the  officer  in  command  of  the  ship  into  which  he  so  enters,  or  of 
the  consular  officer,  officer  of  customs,  or  other  person  by  whose  sanction  he 
is  so  discharged,  the  fine  shall  thereupon  be  deducted  as  aforesaid,  and  an 
entry  of  such  deduction  shall  then  be  made  in  the  official  log  book  (if  any) 
and  signed  by  such  officer  or  other  person  ;  and  on  the  return  of  the  ship  to 
the  United  lungdom  the  master  or  owner  shall  pay  over  such  fine,  in  the 
case  of  foreign-going  ships^  to  the  shipping  master  before  whom  the  crew  is 
discharged,  and  in  the  case  of  home  tra^de  ships  to  the  shipping  master  at  or 
nearest  to  the  place  at  which  the  crew  is  discharged ;  and  if  any  master  or 
owner  neglects  or  refuses  to  pay  over  any  such  fine  in  manner  aforesaid,  he 
shall  for  each  such  offence  incur  a  penalty  not  exceeding  six  times  the  amount 
of  the  fine  retained  by  him :  provided  that  no  act  of  misconduct  for  which  any 
such  fine  as  aforesaid  has  been  inflicted  and  paid  shall  be  otherwise  punished 
onder  the  provisions  of  this  act. 

CCLV  1 1.  Every  person  who  by  any  means  whatever  persuades  or  attnnpts  Penalty  for  en- 
to  persuade  any  seaman  or  apprentice  to  neglect  or  refuse  to  join  or  to  pro-  **cing  to  desert, 
ceed  to  sea  io  or  to  desert  from  his  ship,  or  otherwise  to  absent  himself  from  SesCTUw?"'*"' 
his  duty,  shall  for  each  such  offence  in  respect  of  each  such  seaman  or 
apprentice  incur  a  penalty  not  exceeding  ten  pounds ;  and  every  person  who 
wilfully  harbours  or  secretes  any  seaman  or  apprentice  who  has  deserted 
firom  his  ship,  or  who  has  wilfully  neglected  or  refused  to  join  or  has  deserted 
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Penalty  for  ob- 
tafnlog  passage 
surreptitiously. 


from  his  ship,  knowing  or  having  reason  to  believe  such  seaman  or  apprentice 
to  have  so  done,  shall  for  every  such  seaman  or  apprentice  so  harboored  or 
secreted  incur  a  penalty  not  exceeding  twenty  pounds. 

CCLVIII.  Any  person  who  secretes  himself  and  goes  to  sea  in  any  ship 
without  the  consent  of  either  the  owner,  consignee  or  master,  or  of  a  mate,  or 
of  any  person  in  charge  of  such  ship,  or  of  any  other  person  entided  to  give 
such  consent,  shall  incur  a  penalty  not  exceeding  twenty  pounds,  or  be  liable 
to  imprisonment  with  or  without  hard  labour  for  any  period  not  exceeding 
four  weeks. 


On  change  of 
masters,  docu- 
ments hereby  re- 
quired to  be 
handed  over  to 
successor. 


CCLIX.  If  during  the  progress  of  a  voyage  the  master  is  superseded  or 
for  any  other  reason  quits  the  ship  and  is  succeeded  in  the  command  by 
some  other  person,  he  shall  deliver  to  his  successor  the  various  documents 
relating  to  the  navigation  of  the  ship  and  to  the  crew  thereof  which  are 
in  his  custody,  and  shall  in  default  incur  a  penalty  not  exceeding  one 
hundred  pounds;  and  such  successor  shall  immediately  on  assuming  the 
command  of  the  ship  enter  in  the  official  log  a  list  of  die  documents  so 
delivered  to  him. 


Naval  Courts. 

Naval  Courts  may 
be  summoned  for 
hearing  com- 
plaints, and  in- 
vestigating 
wrecks  on  the 
liigh  seas  or 
abroad. 


Constitution  of 
such  Courts. 


General  functions 
and  mode  of 
action  of  such 
Courts. 


Naval  Courts  on  the  High  Seas  and  abroad. 
CCLX.  Any  officer  in  command  of  any  ship  of  her  Majesty  on  any  foreign 
station,  or,  in  the  absence  of  such  officer,  any  consular  officer,  may  summon 
a  Court,  to  be  termed  a  "  Naval  Court,'*  in  the  following  cases ;  (that  is  to 
say,) 

(1.)  Whenever  a  complaint  which  appears  to  such  officer  to  require  imme- 
diate investigation  is  made  to  him  by  the  master  of  any  British  ship, 
or  by  any  certificated  mate,  or  by  one  or  more  of  the  seamen  belonging 
to  any  such  ship : 
(2.)  Whenever  the  interest  of  the  owner  of  any  British  ship  or  of  the  cargo 

of  any  such  ship  appears  to  such  officer  to  require  it : 
(8.)  Whenever  any  British  ship  is  wrecked  or  abandoned  or  otherwise 
lost  at  or  near  the  place  wliere  such  officer  mav  be,  or  whenever  the 
crew  or  part  of  the  crew  of  any  British  ship  which  has  been  wrecked, 
abandoned  or  lost  abroad,  arrives  at  such  place. 

CCLXI.  Every  such  Naval  Court  as  aforesaid  shall  consist  of  not  more 
than  five  and  not  less  than  three  members,  of  whom,  if  possible,  one  shall  be 
an  officer  in  the  naval  service  of  her  majesty  not  below  the  rank  of  lieutenant, 
one  a  consular  officer,  and  one  a  master  of  a  British  merchant  ship,  and  the 
rest  shall  be  either  officers  in  the  naval  service  of  her  Majesty,  masters  of 
British  merchant  ships  or  British  merchants ;  and  such  Court  may  include 
the  naval  or  consular  officer  summoning  the  same,  but  shall  not  include  the 
master  or  consignee  of  the  ship  to  which  the  parties  complaining  or  com- 
plained against  may  belong ;  and  the  naval  or  consular  officer  in  such  Court, 
if  there  is  only  one  such  officer  in  the  Court,  or,  if  there  is  more  than  one, 
the  naval  or  consular  officer  who,  according  to  any  regulations  for  settling 
their  respective  ranks  for  the  time  being  in  force,  is  of  me  highest  rank,  sball 
be  the  president  of  such  Court. 

CCLX II.  Every  such  Naval  Court  shall  hear  and  investigate  the  complaint 
brought  before  it,  or  the  cause  of  the  wreck  or  abandonment,  (aa  the  case 
may  be,)  and  may  for  that  purpose  summon  and  compel  the  attendance  of 
parties  and  witnesses,  and  administer  oaths,  and  order  the  production  of 
documents,  and  shall  conduct  the  investigation  in  such  manner  as  to  give 
any  person  against  whom  any  charge  is  made  an  opportunity  of  making  t 
defence. 


Powers  of  such 
Courts: 


CCLXIII.  Every  such  Naval  Court  may,  after  hearing  the  case,  excrciie 
the  following  powers;  (that  is  to  say,) 
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(1.)  It  may,  if  unanimous  that  the  safety  of  the  ship  or  crew,  or  the  To  supersede  the 
interest  of  the  owner,  absolutely  requires  it,  supensede  the  master,    n»"ter. 
and  may  appoint  another  person  to  act  in  his  stead;  but  no  such 
appointment  shall  be  made  without  the  consent  of  the  consignee  of 
the  ship,  if  then  at  the  place : 
(2.)  It  may  discharge  any  seaman  from  his  ship :  To  discharge  % 

(3.)  It  may  order  the  wages  of  any  seaman  so  discharged  or  any  part  of  seaman ; 

such  wa^es  to  be  forfeited,  and  may  direct  the  same  either  to  be  To  forfeit  wages: 
retained  by  way  of  compensation  to  the  owner,  or  to  be  paid  into  the 
receipt  of  her  Majesty's  Exchequer  in  the  same  manner  as  other 
enaities  and  forfeitures  under  tbb  act : 
may  decide  any  questions  as  to  wages,  or  fines,  or  forfeitures,  To  decide  dis- 
arising  between  any  of  the  parties  to  the  proceedings :  putes  as  to  wages, 

(5.)  It  may  direct  that  all  or  any  of  the  costs  incurred  by  the  master  or  xo  direct  costs  of 
owner  of  any  ship  in  procuring  the  imprisonment  of  any  seaman  or  imprisonment  to 
apprentice  in  a  foreign  port,  or  in  his  maintenance  whilst  so  im-  ^*]^*^***®' 
prisoned,  shall  be  paid  out  of  and  deducted  from  the  wages  of  such 
seaman  or  apprentice,  whether  then  or  subsequently  earned : 
(6.)  It  may  exercise  the  same  powers  with  regard  to  persons  charged  To  send  home 
before  it  with  the  commission  of  offences  at  sea  or  aboard  as  are  by  ^^^®"  '"^^ 
this  act  given  to  British  consular  officers: 
(7.)  It  may  order  the  costs  of  the  proceeding  before  it  (if  any),  or  any  To  order paTment 
portion  thereof,  to  be  paid  by  any  of  the  parties  thereto,  and  may  of  costs,  fcc 
order  any  person  making  a  frivolous  or  vexatious  complaint  to  pay 
compensation  for  any  loss  or  delay  caused  thereby ;  and  any  cost  or 
compensation  so  ordered  shall  be  paid  by  such  person  accordingly,  and 
may  be  recovered  in  the  same  manner  in  which  the  wages  ofseamen 
are  recoverable,  or  may,  if  the  case  admits,  be  deducted  from  his 
wages: 
And  all  orders  duly  made  by  any  such  Court  under  the  powers  hereby  given 
to  it  shall  in  any  subsequent  legal  proceedings  be  deemed  conclusive  as  to  the 
rights  of  the  parties. 

CCLXI V,  All  orders  made  by  any  such  Naval  Court  shall,  whenever  prac-  Orders  to  be  en- 

ticable,  be  entered  in  the  official  log  book  of  the  ship  to  which  the  parties  to  }J"<*  ^  official 

the  proceedings  before  it  belong,  and  shall  be  signed  by  the  president  of  the  ^^' 
Court. 

CCLX  V.  Every  such  Naval  Court  shall  make  a  report  to  the  Board  of  Report  to  be 
Trade,  containing  the  following  particulars  ;  (that  is  to  say,)  Z^%{^^l^T^' 

(1.)  A  statement  of  the  proceedings,  with  the  order  made  by  the  Court,  courts. 

and  a  report  of  the  evidence : 
(2.)  An  account  of  the  wages  of  any  seaman  or  apprentice  who  is  discharged 

from  his  ship  by  such  Court : 
(3.)  If  summoned  in  order  to  inquire  into  a  case  of  wreck  or  abandonment, 
a  statement  of  the  opinion  of  the  Court  as  to  the  cause  of  such  wreck 
or  abandonment,  with  such  remarks  on  the  conduct  of  the  master  and 
crew  as  the  circumstances  require : 
And  every  such  report  shall  be  signed  by  the  president  of  the  Court;  and 
every  document  purporting  to  be  such  a  report  and  to  be  so  signed  as  afore- 
said shall,  if  produced  out  of  the  custody  of  some  officer  of  the  Board  of 
Trade,  be  deemed  to  be  such  report,  unless  the  contrary  is  proved,  and  shall 
be  received  in  evidence,  subject  to  all  just  exceptions. 

CCLXVI.  Any  person  who  wilfully  and  without  due  cause  prevents  or  Penalty  for  pre- 
obstructs  the  making  of  any  such  complaint  as  last  aforesaid,  or  the  con-  JJSJlfSrobstruct- 
duct  of  any  case  or  investigation  by  any  Naval  Court,  shall  for  each  such  ^g  investigation. 
offence  incur  a  penalty  not  exceeding  fifty  pounds,  or  be  liable  to  im- 
prisonment with  or  without  hard  labour  for  any  period  not  exceeding  twelve 
weeks. 
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Crimes  commUM 
abroad. 

Oflfencet  com- 
mitted by  British 
teamen  at  foreign 
ports  to  be  within 
Admiralty  Juris- 
diction. 


Conveyance  of 
otrenders  and 
IK  itnesses  to 
United  Kingdom 
or  some  British 
possession. 


Inqniry  into 
cause  of  death 
on  board. 


APPENDIX. 

Crimes  committed  on  the  High  Seas  and  abroad. 
CCLXVII.  All  offsnces  against  property  or  person  committed  in  or  at  anjr 
place  either  ashore  or  afloat  out  of  her  Majes^'s  dominions  by  anj  naaster, 
seaman  or  apprentice  who  at  the  time  when  the  ofience  is  committed  is  or 
within  three  months  previously  has  been  employed  in  any  British  ship  shall 
be  deemed  to  be  offences  of  the  same  nature  respectively,  and  be  liable  to  the 
same  punishments  respectively,  and  be  inquired  of,  heard,  tried,  determined 
and  adjudged  in  the  same  manner  and  by  the  same  Courts  and  in  the  same 
places  as  if  such  offences  had  been  committed  within  the  jurisdiction  of  the 
Admiralty  of  England  ;  and  the  costs  and  expenses  of  the  prosecution  of  any 
such  offence  may  be  directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of 
prosecutions  for  ofiences  committed  within  the  jurisdiction  of  the  Admiralty 
of  England. 

CCLXVIII.  The  following  rules  shall  be  observed  with  respect  to  ofiences 
committed  on  the  high  seas  or  abroad ;  (that  is  to  say,) 

(1.)  Whenever  any  complaint  is  made  to  any  Bntish  consular  officer  of 
any  of  the  offences  mentioned  in  the  last  preceding  section,  or  of  any 
offence  on  the  hieh  seas  having  been  committed  by  any  master,  seaman 
or  apprentice  belonging  to  any  British  ship,  such  consular  officer  may 
inquire  into  the  case«pon  oath,  and  may  if  the  case  so  requires  take 
any  steps  in  his  power,  for  the  purpose  of  placing  the  ofl^der  under 
necessary  restraint  and  of  sending  him  as  soon  as  practicable  in  safe 
custody  to  the  United  Kingdom,  or  to  any  British  possession  in  which 
there  is  a  Court  capable  of  taking  cognizance  of  the  oflence,  in  any 
ship  belonging  to  her  Majesty  or  to  any  of  her  subjects,  to  be  there 
proceeded  against  according  to  law : 
(2.)  ror  the  purpose  aforesaid  such  consular  officer  may  order  the  master 
of  any  ship  belonging  to  any  subject  of  her  Majesty  bound  to  the 
United  Kingdom  or  to  such  British  possession  as  aforesaid  to  receive 
and  afford  a  passage  and  subsistence  during  the  voyage  to  any  sneh 
offender  as  aforesaid,  and  to  the  witnesses,  so  that  such  master  be  not 
required  to  receive  more  than  one  offender  for  every  one  hundred  tons 
of  hb  ship's  registered  tonnage,  or  more  than  one  witness  for  every 
fifty  tons  of  such  tonnage ;  and  such  consular  officer  shall  indorse  upon 
the  agreement  of  the  ship  such  particulars  with  respect  to  any  o^nders 
or  witnesses  sent  in  her  as  the  Board  of  Trade  requires : 
(3.)  Every  such  master  shall  on  his  ship's  arrival  in  toe  United  Kingdom, 
or  in  such  British  possession  as  aforesaid,  give  every  offi;nder  so  com- 
mitted to  his  charge  into  the  custody  of  some  police  officer  or  constable, 
who  shall  take  the  offender  before  a  justice  of  the  peace  or  other  ma- 
gistrate by  law  empowered  to  deal  with  the  matter,  and  sneh  justice 
or  magistrate  shall  deal  with  the  matter  as  in  cases  of  ofiences  com- 
mitted upon  the  hij^h  seas : 
And  any  such  master  as  aforesaid  who,  when  required  by  any  British  consular 
officer  to  receive  and  afford  a  passage  and  subsistence  to  any  offender  or 
witness,  does  not  receive  him  and  afford  such  passage  and  subsistence  to  him, 
or  who  does  not  deliver  any  offender  committed  to  his  charge  into  the  custody 
of  some  police  officer  or  constable  as  hereinbefore  directed,  shall  for  each  sncn 
offence  incur  a  penalty  not  exceeding  fifly  pounds  \  and  the  expense  of  im- 
prisoning any  such  offender  and  of  conveying  him  and  the  witnesses  to  the 
United  Kingdom  or  to  such  British  possession  as  aforesaid  in  any  manner 
other  than  in  the  ship  to  which  they  respectively  belong,  shall  be  part  of  the 
costs  of  the  prosecution,  or  be  paid  as  costs  incurred  on  account  of  seaftjing 
subjects  of  her  Majesty  left  in  distress  in  foreign  parts. 

CCLXIX.  Whenever  any  case  of  death  happens  on  board  any  foreign- 
going  ship,  the  shipping  master  shall  on  the  arrival  of  such  ship  at  the  port 
where  the  crew  is  discharged  inquire  into  the  cause  of  such  death,  and  snail 
make  on  the  list  of  the  crew  delivered  to  him  as  herein  required  an  indorse- 
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mpnt  to  the  effect  either  that  the  statement  of  the  cause  of  death  therein  con- 
fined 18  in  his  opinion  true  or  otherwise,  as  the  result  of  the  inquiry  re- 
quires; and  every  such  shipping  master  shall  for  the  purpose  of  such  inquiry 
have  the  powers  herehy  given  to  inspectors  appointea  by  the  Board  of. Trade 
under  the  first  part  of  this  act ;  and  if  in  the  course  of  such  inquiry  it  ap- 
pfATs  to  him  that  any  such  death  as  aforesaid  has  been  caused  by  violence  or 
other  improper  means,  he  shall  either  report  the  matter  to  the  Board  of  Trade, 
or  if  the  emergency  of  the  case  so  requires,  shall  take  immediate  steps  for 
bringing  tbe  offender  or  offenders  to  justice. 

CCLXX.  Whenever  in  the  course  of  any  legal  proceedings  instituted  in 
any  part  of  her  Majesty's  dominions  before  any  judge  or  magistrate,  or  be- 
fore any  person  authorized  by  law  or  by  consent  of  parties  to  receive  evi- 
dence, the  testimony  of  any  witness  is  required  in  relation  to  the  subject 
matter  of  such  proceeding,  then  upon  due  proof,  if  such  proceeding  is  insti- 
tuted in  tbe  United  Kingdom,  that  such  witness  cannot  be  found  in  that 
kingdom,  or  if  in  any  British  possession,  that  he  cannot  be  found  in  the  same 
pocaession,  any  deposition  that  such  witness  may  have  previously  made  on 
oath  in  relation  to  the  same  subject  matter  before  any  justice  or  magistrate 
in  her  Majesty's  dominions,  or  any  British  consular  officer  elsewhere,  shall 
be  admissible  in  evidence  subject  to  the  following  restrictions ;  (that  is  to 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall  not  be 
admissible  m  any  proceeding  instituted  in  the  United  Kingdom : 

(2.)  If  such  a  deposition  was  made  in  any  British  possession,  it  shall  not  be 
admissible  in  any  proceeding  instituted  in  the  same  British  possession : 

(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  in  was 
made  in  the  presence  of  tbe  person  accused : 
Every  deposition  so  made  as  aforesaid  shall  be  authenticated  by  the  signature 
of  tbe  jnd^,  magistrate  or  consular  officer,  before  whom  the  same  is  made ; 
and  such  judge,  magistrate  or  consular  officer  shall,  when  the  same  is  taken 
in  a  criminal  matter,  certify,  if  the  fieu^t  is  so,  and  tliat  the  accused  was  present 
at  the  taking  thereof,  but  it  shall  not  be  necessary  in  any  case  to  prove  the 
signature  or  official  character  of  the  person  appearing  to  have  signed  any 
such  deposition ;  and  in  any  criminal  proceeding  such  certificate  as  aforesaid 
shall,  unless  the  contrary  is  proved,  be  sufficient  evidence  of  the  accused 
having  been  present  in  manner  thereby  certified ;  but  nothing  herein  con- 
tained shall  affect  any  case  in  which  depositions  taken  in  any  proceeding  are 
rendered  admissible  in  evidence  by  any  act  of  parliament,  or  by  any  act  or 
ordinance  of  the  legislature  of  any  colony,  so  far  as  reganU  such  colony,  or 
to  interfere  with  the  power  of  any  colonial  le^slature  to  make  such  deposi- 
tion! admissible  in  evidence,  or  to  interfere  with  the  practice  of  any  Court 
in  which  depositions  not  authenticated  as  hereinbefore  mentioned  are  ad- 
missible. 

Registration  of  and  Betunu  respecting  Seamen, 
CCLXXI.  There  shall  be  in  the  port  of  London  an  office,  to  be  called  the 
"  General  Register  and  Record  Office  of  Seamen,"  and  the  Board  of  Trade 
shall  have  control  over  the  same,  and  may  appoint  and  from  time  to  time 
remove  a  registrar  general,  and  such  assistants,  clerks  and  servants  as  may 
be  necessary,  and  may  from  time  to  time,  with  the  consent  of  the  Treasury, 
ri'gulate  their  salaries  and  allowances;  and  such  salaries  and  allowances, 
and  all  other  necessary  expenses,  shall  be  paid  by  the  Treasury  out  of  any 
monies  to  be  granted  by  parliament  for  that  purpose ;  and  the  Board  of  Trade 
may  direct  the  business  of  the  register  office  at  any  of  the  outports  to  be 
transacted  at  the  shipping  office,  or,  with  the  consent  of  the  Commissioners 
of  Customs,  at  the  custom  house  of  the  port,  and  may  appoint  the  shipping 
master,  or,  with  such  consent  as  aforesaid,  some  officer  of  customs,  to  con- 
duct the  same ;  and  such  business  shall  thereupon  be  conducted  accordingly^ 


Depositions  to  be 
received  in  erl- 
dence  when  wit- 
ness cannot  be 
produced. 


Regittration 

and  Returns 

respecting 

Seamen, 

Establishment  of 
register  office. 
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but  shall  in  all  cases  be  subject  to  the  immediate  control  of  the  Board  o( 
Trade. 

Register  of  sea-         CCLXXII.  The  said  registrar  general  of  seamen  shall  by  means  of  the 
men  to  be  kept,     agreements,  lists  and  other  papers  to  be  transmitted  to  him  as  herein  directed, 

or  by  such  other  means  as  are  in  his  power,  keep  a  register  of  all  persons  who 

serve  in  ships  subject  to  the  provisions  of  this  act. 

Lists  to  be  made        CCLXXIII.  Every  master  of  every  foreign-going  ship  of  which  the  crew 
tefnta  "certain^""  ^^  discharged  in  the  U  uited  Kingdom,  in  wSatever  part  of  her  Majesty's  do- 
particulars,  minions  the  same  is  registered,  and  of  every  home  trade  ship,  shall  make  oot 
and  sign  a  list  in  a  form  sanctioned  by  the  Board  of  Trade,  containing  the 
following  particulars ;  (that  is  to  say,) 
(1.)  The  number  and  date  of  the  ship's  register  and  her  remstered  tonnage: 
(2.)  The  length  and  general  nature  of  the  voyage  or  employment : 
(3.)  The  christian  names,  surnames,  ages  and  places  of  birth  of  all  the 
crew,  including  the  master  and  apprentices  ;  their  qualities  on  board, 
their  last  ships  or  other  employments,  and  the  dates  and  places  of  their 
joining  the  ship : 
(4.)  The  names  of  any  members  of  the  crew  who  have  died  or  otherwise 
ceased  to  belong  to  the  ship,  with  the  times,  places,  causes  and  cir- 
cumstances thereof: 
(5.)  The  names  of  any  members  of  the  crew  who  have  been  mained  or  hart, 

with  the  times,  places,  causes  and  circumstances  thereof: 
(6.)  The  wages  due  to  any  of  the  crew  who  have  died,  at  the  times  of  tfadr 

respective  deaths : 
(7.)  The  clothes  and  other  effects  belonging  to  any  of  the  crew  who  have 
died,  with  a  statement  of  the  manner  m  which  they  have  been  dealt 
with,  and  the  money  for  which  any  of  them  have  t>een  sold : 
(8.)  The  name,  age  and  sex  of  every  person,  not  being  one  of  the  crew,  irho 

dies  on  board,  with  the  date  and  the  cause  thereof: 
(9.)  Every  birth  which  happens  on  board,  with  the  date  thereof,  the  lex 

of  the  infant,  and  the  names  of  the  parents : 
(10.)  Every  marriage  which  takes  place  on  board,  with  the  date  thereof 
and  the  names  and  ages  of  the  parties. 

CCLXXIV.  In  the  case  of  forei^ -going  ships,  the  master  shall,  withia 
forty-eight  hours  after  the  ship's  arrival  at  her  final  port  of  destination  in  the 
Unfted  Kingdom,  or  upon  the  discharge  of  the  crew,  whichever  first  happens, 
deliver  to  the  shipping  master  before  whom  the  crew  is  discharffed  such  list 
as  hereinbefore  required,  and  if  he  fails  so  to  do  shall  for  every  default  incur 
a  penalty  not  exceeding  five  pounds ;  and  such  shipping  master  shall  there- 
upon give  to  the  master  a  certificate  of  such  delivery ;  and  no  officer  of  cus- 
toms shall  clear  inwards  any  foreign-going  ship  without  the  production  of 
such  certificate,  and  any  such  officer  may  detain  any  such  ship  until  the 
same  is  |  roduced. 

CCLXXV.  The  master  or  owner  of  every  home  trade  ship  shall,  widiin 
twenty-one  days  after  the  thirtieth  day  of  June  and  the  thirty-first  day  of 
December  in  every  year,  transmit  or  deliver  to  some  shipping  master  in  the 
United  Kingdom  such  Ibt  as  hereinbefore  required  for  the  preceding  half 
year,  and  shall  in  default  incur  a  penalty  not  exceeding  ^ve  pounds :  and 
such  shipping  master  shall  give  to  the  master  or  owner  a  certificate  of  such 
transmission  or  delivery  ;  and  no  officer  of  customs  shall  grant  a  clearance  or 
transire  fur  any  home  trade  ship  without  the  production  of  such  certificate, 
and  any  such  officer  may  detain  any  such  ship  until  the  same  is  produced. 

Lists  to  be  sent  CCLXXVI.  If  any  ship  ceases  by  reason  of  transfer  of  ownership  or 
tfMsfwofihip^  change  of  employment  to  fall  within  the  definition  of  a  foreigii-going  OTof  • 
and  in  case  of        home  trade  ship,  the  master  or  owner  thereof  shall,  if  such  ship  is  then  in  the 

loss. 


Lists  for  foreign- 
going  ships  to  be 
delivered  to  sliip- 
pine  master  on 
arrival. 


Lists  to  be  de- 
livered by  home 
trade  ships  half- 
yearly. 
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United  Kingdom,  within  one  month,  and  if  she  is  elsewhere,  within  six 
months,  deliver  or  transmit  to  the  shipping  roaster  at  the  port  to  which  the 
ship  has  belonged  such  list  as  hereinbefore  mentioned,  duly  made  out  to  the 
tinte  at  which  she  ceased  to  be  a  foreign-going  or  home  trade  ship,  and  in 
default  shall  for  each  offence  incur  a  penalty  not  exceeding  ten  pounds ;  and 
if  any  ship  is  lost  or  abandoned,  the  master  or  owner  thereof  shall,  if  prac- 
ticable, and  as  soon  as  possible,  deliver  or  transmit  to  the  shipping  master  at 
the  port  to  which  the  ship  belonged  such  list  as  hereinbefore  mentioned  duly 
made  out  to  the  time  of  such  loss  or  abandonment,  and  in  default  shall  for 
each  offence  incur  a  penalty  not  exceeding  ten  pounds. 

CCLXXVII.  All  shipping  masters  and  officers  of  customs  shall  take  charee  Shipping  matters 
of  all  documents  which  are  delivered  or  transmitted  to  or  retained  by  them  in  f!??«™u^^.? 
pnrsuanoe  ot  this  act,  and  shall  keep  them  for  such  time  (it  any)  as  may  be  menu  to  regis- 
necesi^ry  for  the  purpose  of  settling  any  business  arising  at  the  place  where  *'*^- 
such  documents  come  into  their  hands,  or  for  any  other  proper  purpose,  and  Regjitrar  to  per- 
ahall,  if  required,  produce  them  for  any  of  such  purposes,  and  shall  then  trans-  pr<^uccorij^ai^ 
mit  them  to  the  registrar  general  of  seamen,  to  be  by  him  recorded  and  pre-  and  gire  copiea. 
served  ;  and  the  said  registrar  shall,  on  payment  of  a  moderate  fee  to  be  fixed 
by  the  Board  of  Trade,  or  without  payment  of  any  fee  if  the  Board  of  Trade 
60  directs,  allow  any  person  to  inspect  the  same ;  and  in  cases  in  which  the 
production  of  the  original  of  any  such  document  in  any  Court  of  justice  or 
elsewhere  is  essential,  shall  produce  the  same,  and  in  other  cases  shall  make 
and  deliver  to  any  person  requiring  it  a  certified  copy  of  any  such  document 
or  of  any  part  thereof;  and  every  copy  purporting  to  be  so  made  and  cer- 
tified shall  be  received  in  evidence,  and  shall  have  all  the  effect  of  the  original 
of  which  it  purports  to  be  a  copy. 

CCLXXVIII.  The  collector  or  comptroller  of  customs  at  every  port  in  the  Offlcera  of  cm- 
United  Kingdom  shall  on  or  before  the  first  day  of  February  and  the  first  {u^VofswJJtT 
day  of  August  in  every  year  transmit  to  the  registrar  general  of  seamen  a  registrar. 
list  of  all  ships  registered  in  such  port,  and  also  of  all  snips  whose  registers 
have  been  transferred  or  cancelled  in  such  port  since  tiie  last  preceding 
return. 

CCLXXIX.  The  following  rules  shall  be  observed  with  respect  to  the  de-  Agreements,  in- 
livery  of  documents  to  British  consular  officers ;  (that  is  to  say,)  ?i*^mS?tJ,"on"" 
(1.)  Whenever  any  ship,  in  whatever  part  of  her  Majesty's  dominions  the  arrival  at  a  fo- 

Mime  is  registered,  (except  ships  whose  business  for  the  time  being  is  reign  port  to  be 
J,  ®  ^x'*  n      •  4.      u         aU         •  deposited  with 

to  carry  passengers,)  arrives  at  any  foreign  port  where  there  is  a  the  consul,  and 

British  consular  officer,  or  at  any  port  in  any  British  possession  at  a  colony  with 
abroad,  and  remains  thereat  for  forty-eight  hours,  the  master  shall,  g^,J^^"  ®' 
within  forty-eight  hours  of  the  ship's  arrival,  deliver  to  such  consular 
officer,  or  to  the  chief  officer  of  customs,  (as  the  case  may  be,)  the 
agreement  with  the  crew,  and  also  all  indentures  and  assignments  of 
apprenticeshi]:)s,  or,  in  the  case  of  a  ship  belonging  to  a  British  posses- 
sion, such  of  the  said  documents  as  sucn  ship  is  provided  with ; 

(2.)  Such  officer  shall  keep  such  documents  during  the  ship's  stay  in  such 
port,  and,  in  cases  where  any  indorsements  upon  the  agreement  are 
hereby  required,  shall  duly  make  the  same,  and  shall  return  the  said 
documents  to  the  master  a  reasonable  time  before  his  departure,  with  a 
certificate  indorsed  on  the  agreement,  stating  when  the  same  were  re- 
spectively delivered  and  returned : 

(3.)  If  it  appears  that  the  required  forms  have  been  neglected,  or  that  the 
existing  laws  have  been  transgressed,  such  officer  shall  make  an  in- 
dorsement to  that  effect  on  the  agi'eement,  and  forthwith  transmit  a 
copy  of  such  indorsement,  with  the  fullest  information  he  can  collect 
regarding  such  neglect  or  transgression,  to  the  registrar  general  of 
seamen. 
And  if  any  master  fails  to  deliver  any  such  document  as  aforesaid  he  shall 
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Official  Log*. 

Official  log!  to  be 
kept  in  forms 
sanctioned  by 
Board  of  Trade. 


Entries  to  be 
made  in  due 
time. 


Entries  required 
In  official  log. 


Convictions. 
Offences. 


Punisbments. 


Conduct,  &c.  of 
crew. 


Illnesses  and  in- 
Juries. 


Deaths. 
Births. 

Marriages. 

Quitting  ship. 


Wages  of  men 
entering  navy. 

Wages  of  de- 
ceased  seamen. 


Sale  of  deceased 
men's  effects. 


Collisions. 


for  every  8uch  default  incur  a  penalty  not  exceeding  twenty  pounds ;  tnd  is 
any  prosecution  for  such  penalty  it  eball  lie  upon  the  master  either  to  produce 
the  certificate  of  the  consular  officer  or  officer  of  customs  hereinbefore  required, 
or  to  prove  that  he  duly  obtained  the  same,  or  that  it  was  impracticable  for 
him  so  to  do. 

Official  Logs. 
CCLXXX.  The  Board  of  Trade  shall  sanction  forms  of  official  log  books, 
which  may  be  different  for  different  classes  of  ships,  so  that  each  such  form 
contains  blanks  for  the  entries  hereinafter  required,  and  an  official  log  of 
every  ship  (except  ships  employed  exclusively  in  trading  between  ports  on 
the  coasts  of  the  United  Kingdom)  shall  be  kept  in  the  appropriate  sanctioDed 
form ;  and  such  official  log  may,  at  the  discretion  of  the  master  or  owner, 
either  be  kept  distinct  from  the  ordinary  ship's  loe^  or  united  therewith,  so 
that  in  all  cases  all  t^e  blanks  in  the  official  log  be  duly  filled  up. 

CCLXXXI.  Every  entry  in  every  official  log  shall  be  made  as  soon  as 
possible  after  the  occurrence  to  which  it  relates,  and  if  not  made  on  the  same 
day  as  the  occurrence  to  which  it  relates,  shall  be  made  and  dated  so  as  to 
show  the  date  of  the  occurrence  and  of  the  entry  respecting  it ;  and  in  no 
case  shall  any  entry  therein  in  respect  of  any  occurrence  happening  previously 
to  the  arrival  of  tne  ship  at  her  final  port  of  discharge  be  made  more  diaa 
twenty-four  hours  after  such  arrival. 

CCLXXXII.  Every  master  of  a  ship  for  which  an  official  loe  book  is 
hereby  required  shall  make  or  cause  to  be  made  therein  entries  of  the  follow- 
ing matters ;  (that  is  to  say,) 

( I.)  Every  le^al  conviction  of  any  member  of  his  crew,  and  the  punish- 
ment inflicted : 

(2.)  Every  offence  committed  by  any  member  of  his  crew  for  which  it  is 
intended  to  prosecute,  or  to  enforce  a  forfeiture,  or  to  exact  a  fine, 
together  with  such  statement  concerning  the  reading  over  such  entry, 
and  concerning  the  reply  (if  any)  made  to  the  charge,  as  hereinbefore 
required : 

(3.)  Every  offence  for  which  punishment  is  infficted  on  board,  and  the 
punishment  inflicted : 

(4.)  A  statement  of  the  conduct,  character  and  (qualifications  of  each  of 
his  crew,  or  a  statement  that  he  declines  to  give  an  opinion  on  such 
particulars : 

(5.)  Every  case  of  illness  or  injury  happening  to  any  member  of  the 
crew,  with  the  nature  thereof,  and  the  medical  treatment  adopted 


(if  any) : 
(6.)  Ev 


Every  case  of  death  happening  on  board,  and  of  the  cause  thereof: 
(7.)  Every  birth  happening  on  board,  with  the  sex  of  the  infant  and  the 

names  of  the  parents : 
(8.)  Every  marriage  taking  place  on  board,  with  the  names  and  ages  of 

the  parties : 
(9.)  The  name  of  every  seaman  or  apprentice  who  ceases  to  be  a  member 
of  the  crew,  otherwise  than  by  death,  with  the  place,  time,  manner 
and  cause  thereof: 
(10.)  The  amount  of  wages  due  to  any  seaman  who  enters  her  Majesty't 

service  during  the  voyage : 
(11.)  The  wages  due  to  any  seaman  or  apprentice  who  dies  dnrinff  the 
voyage,  and  the  gross  amount  of  all  deductions  to  be  made  there- 
from: 
(12.)  The  sale  of  the  effects  of  any  seaman  or  apprentice  who  dies  during 
the  voyage,  including  a  statement  of  each  article  sold,  and  of  the  sum 
received  for  it: 
(13.)  Every   collision  with  any  other  ship,  and  the  circumstances  under 
which  the  sltme  occurred. 
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,  CCLXXXIII.  The  entries  hereby  required  to  be  made  in  official  log  books  ^^^  ^®*  *«  ^ 
Bhall  be  signed  as  follows  ;  (that  is  to  say,)  every  such  entry  shall  be  signed  by  ■^®**' 
the  master  and  by  the  mate  or  some  other  of  the  crew,  and  every  entry  of 
illness,  injury,  or  death  shall  be  also  signed  by  the  surgeon  or  medical  prac- 
titioner on  board  (if  any)  j  and  every  entry  of  wages  due  to  or  of  the  sale  of 
the  efiects  of  any  seaman  or  apprentice  who  dies  shall  be  signed  by  the  master 
and  by  the  mate  and  some  other  member  of  the  crew  ;  and  every  entry  of 
wages  due  to  any  seaman  who  enters  her  Majesty's  service  shall  be  signed 
by  the  master,  and  by  the  seaman  or  by  the  officer  authorized  to  receive  the 
seaman  into  such  service. 

CCLXXXIV.  The  following  offences  in  respect  of  official  log  books  shall  Penalties  in  re- 
be  punishable  as  hereinafter  mentioned ;  (that  is  to  sajr,)  J^^  of  offlcui 

(1.)  If  in  any  case  an  official  log  book  is  not  kept  in  the  manner  hereby 
required,  or  if  any  entry  hereby  directed  to  be  made  in  any  such  log 
book  b  not  made  at  the  time  and  in  the  manner  hereby  directed,  the 
master  shall  for  each  such  offence  incur  the  specific  penalty  herein 
mentioned  in  respect  thereof,  or  where  there  is  no  such  specific  penalty, 
a  penalty  not  exceeding  five  pounds : 

(2.)  Every  person  who  makes  or  procures  to  be  made  or  assists  in  making 
any  entry  in  any  official  log  took  in  respect  of  any  occurrence  hap- 
pening previously  to  the  arrival  of  the  snip  at  her  final  port  of  dis- 
charge moreJhaj^jKfixUxdloHL!^"  aftersuch  arrival,  shall  for  each 
such  offence  mcur  a  penalty  not  exceeding  thirty  pounds  : 

(3.)  Every  person  who  wilfully  destroys  or  mutilates  or  renders  illegible 
any  entry  in  any  official  log  book,  or  who  wilfully  makes  or  procures 
to  be  made  or  assists  in  making  any  false  or  fraudulent  entry  or  omis- 
sion in  any  such  log  book,  shall  for  each  such  offence  be  deemed  guilty 
of  a  misdemeanor. 

CCLXXXV.  All  entries  made  in  any  official  log  book  as  hereinbefore  Entriee  in  official 
directed  shall  be  received  in  evidence  in  any  proceeding  in  any  court  <>^  Jl*fJ^^Jvi- 
justice,  subject  to  all  just  exceptions.  deuce. 

CCLXXX  VI.  In  the  case  of  foreign-going  ships  the  master  shall,  within  official  logt  to  be 
fogy-eight  hours  after  the  ship's  arrival  at  her  final  port  of  destination  in  t^^l^pf^JtSw^.*^*^ 
tTn53[K^gom7orlipoir^ 

deliver  to  file  sEippin^TDaster  before  whom  the  crewlTSscharged  the  oincjAl 
log  book  of  the  voyage ;  and  the  master  or  owner  of  every  home  trade  ship, 
not  exclusively  employed  in  trading  between  ports  on  the  coasts  in  the  United 
Kingdom,  shall  within  twenty-one  days  after  the  thirtieth  day  of  June  and 
the  thirty-first  day  of  December  in  every  yecur  transmit  or  cleliver  to  some 
shipping  master  in  the  United  Kingdom  the  official  log  book  for  the  pre- 
ceding naif-year;  and  every  master  or  owner  who  refuses  or  neglects  to 
deliver  his  official  log  book  as  hereby  required  shall  be  subject  to  the  same 
consequences  and  liabilities  to  which  he  is  hereby  made  subject  for  the  non- 
delivery of  the  list  of  his  crew  hereinbefore  mentioned. 

CCLXXXVII.  If  any  ship  ceases  by  reason  of  transfer  of  ownership  or  official  logi  to  be 
change  of  employment  to  fall  within  the  definition  of  a  foreign-going  or  of  a  wnt  home  in  ca«e 
home  trade  ship,  the  master  or  owner  thereof  shall  if  such  ship  is  then  in  the  JhlpTand^incaw 
United  Kingdom,  within  one  month,  and  if  she  is  elsewhere,  within  six  ofio«8. 
months,  deliver  or  transmit  to  the  shipping  master  at  the  port  to  which  the 
ship  belonged  the  official  log  book  (if  any^  duly  made  out  to  the  time  at 
which  she  ceased  to  be  a  foreign-going  or  home  trade  ship,  and  in  default 
shall  for  each  oflence  incur  a  penalty  not  exceeding  ten  pounds ;  and  if  any 
ship  is  lost  or  abandoned,  the  master  or  owner  thereof  shall,  if  practicable, 
and  as  soon  as  possible,  deliver  or  transmit  to  the  shipping  master  at  the  port 
to  which  the  ship  belonged  the  official  log  book  (if  any)  duly  made  out 
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to  the  time  of  soch  loss  or  abandonment,  and  in  default  shall  for  each  ofieaee 
incur  a  penalty  not  exceeding  ten  pounds. 

JEast  Indies  and  Colonies, 
CCL XXXVI II.  If  the  governor  general  of  India  in  councO,  or  the 
respective  legislative  authorities  in  any  British  possession  abroad,  by  any 
acts,  ordinances  or  other  appropriate  legal  means,  apply  or  adapt  any  of  the 
provisions  in  the  third  part  of  this  act  contained  to  any  British  ships  rcST** 
tered  at,  trading  with,  or  being  at  any  place  within  their  respective  jurisdic- 
tions, and  to  the  owners,  masters,  mates  and  crews  thereof,  such  provisions, 
when  so  applied  and  adapted  as  aforesaid,  and  as  lone  as  they  remain' in  force, 
shall  in  respect  of  the  ships  and  persons  to  which  Uie  same  are  applied  be 
enforced,  and  penalties  and  punishments  for  the  breach  thereof  shall  be 
recovered  and  inflicted,  thrcugliout  her  Majesty's  dominions,  in  the  same 
manner  as  if  such  provisions  haid  been  hereby  so  adopted  and  applied^  and 
such  penalties  and  punbhments  had  been  hereby  expr^y  imposed. 

East  Indian  and        CCLXXXIX.  Every  act,  ordinance,  or  other  form  of  law  to  be  passed  or 

Colonial  acts  to      promulgated  by  the  governor  general  of  India  in  council,  or  by  any  other 

allowance,  and      legislative  authority,  in  pursuance  of  this  act,  shall  respectively  be  subject 

re<^uire  sanction    to  the  same  right  of  disallowance  or  repeal,  and  require  the  same  sanction  or 

as  m  other  cases,    ^^j^g,.  j^»(g  ^^^j  formalities,  and  be  subject  to  the  same  conditions  in  all  respects, 

as  exist  and  are  required  in  order  to  the  validity  of  any  other  act,  ordinance 

or  other  form  of  law  passed  by  such  governor  general  in  council  or  other 

legislative  authority  respectively. 

Conflict  of  laws.  CCXC.  If  in  any  matter  relating  to  any  ship  or  to  any  person  beloneiD? 
to  any  ship  there  appears  to  be  a  conflict  of  laws,  then,  if  there  is  in  the  third 
part  of  this  act  any  provision  on  the  subject  which  is  hereby  expressly  made 
to  extend  to  such  ship,  the  case  shall  be  governed  by  such  provision,  and  if 
there  is  no  such  provision  the  case  shall  he  governed  by  the  law  of  the  place 
in  which  such  ship  is  registered. 
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PART  IV. 

SAPETY  AND   PREVENTION  OF  ACCIDENTS. 

Application. 
CCXCI.  The  fourth  part  of  this  act  shall  apply  to  all  British  ships:  and 
all  foreign  steam  ships  carrying  passengers  between  places  in  the  United 
Kingdom  shall  be  subject  to  all  the  provisions  contained  in  the  fourth  part  of 
this  act,  and  likewise  to  the  same  provisions  with  respect  to  the  certificatei 
of  the  masters  and  mates  thereof  to  which  British  steam  ships  are  subject 

Boats  for  Sea-going  Ships. 

CCXCII.  The  following  rules  shall  be  observed  with  respect  to  boats  and 
life  buoys ;  ^that  b  to  say, ) 

(1.)  No  aecked  ship  (except  ships  used  solely  as  steam  tugs  and  ships 
engaged  in  the  whale  fishery)  shall  proceed  to  sea  from  any  place  m 
the  United  Kingdom,  unle»i  she  is  provided,  according  to  her  ton- 
nap^e,  with  boats  duly  supplied  with  all  requisites  for  use,  and  not 
being  fewer  in  number  nor  less  in  their  cubic  contents  than  the  boats 
the  number  and  cubic  contents  of  which  are  specified  in  the  table 
marked  S.  in  the  schedule  hereto  for  the  class  to  which  such  ship 
belong^ : 

(2.)  No  ship  carrying  more  than  ten  passengers  shall  proceed  to  scs 
from  any  place  in  the  United  Kingdom,  unless,  in  addition  to  tbe 
boats  hereinbefore  required,  she  is  also  provided  with  a  life  host 
furnished  with  all  requisites  for  use,  or  unless  one  of  her  hosts 
hereinbefore  required  is  rendered  buoyaut  after  the  manner  of  a  life 
boat: 
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(d>)  No  such  ship  as  last  aforesaid  shall  proceed  to  sea  unless  she  is  also 
provided  with  two  life  buoys : 
And  such  boats  and  life  buoys  shall  be  kept  so  as  to  be  at  all  times  fit  and 
ready  for  use:  provided,  that  the  enactments  with  resf^ect  to  boats  and 
life  buoys  herein  contained  shall  not  apply  in  any  case  in  which  a  certifi- 
cate has  been  duly  obtained  under  the  tenth  section  of  the  "  Passengers  Act,  i**  16  vict.  c.4- 
«  1852."  ^  ^  B.  10. 

CCXCIII.  In  any  of  the  following  cases,  (that  is  to  say,)  Pentltlet  on  mar 

(1.)  If  any  ship  hereinbefore  required  to  be  provided  with  boats  or  life  if"S^iwUwT' 
buoys  proceeds  to  sea  without  being  so  provided  therewith,  or  if  any  to  provide  boats 
of  such  boats  or  life  buoys  are  lost  or  rendered  unfit  for  service  in  the  "^  ^*  buoye. 
course  of  the  voyage  through  the  wilful  fault  or  negligence  of  the 
owner  or  master ;  or, 
(2.)  If,  in  case  of  any  of  such  boats  or  life  buoys  being  accidentally  lost  or 
injured  in  the  course  of  the  voya^,  the  master  wilfully  neglects  to 
replace  or  repair  the  same  on  the  first  opportunity ;  or, 
(8.)  If  such  boats  and  life  buoys  are  not  kept  so  as  to  be  at  all  times  fit 
and  ready  for  use ; 
Then  if  the  owner  appears  to  be  in  fault  he  shall  incur  a  penalty  not  exceed- 
ing one  hundred  pounds,  and  if  the  master  appears  to  be  in  fault  he  shall 
incur  a  penalty  not  exceeding  fifty  pounds. 

CCXCIV.  No  oflicer  of  customs  shall  grant  a  clearance  or  transire  for  any 
ship  hereinbefore  required  to  be  provided  with  boats  or  with  life  buoys  unless 
the  same  is  duly  so  provided ;  and  if  any  such  ship  attempts  to  go  to  sea 
without  such  clearance  or  transire  any  such  officer  may  detain  her  until  she 
is  so  provided. 

lAghU  and  Fog  Signals,  and  Meeting  and  Passing. 

CCXCV.  The  following  rules  shall  be  observed  with  regard  to  lights  and 
fog  signals ;  (that  is  to  say,} 

(1.)  The  Admiralty  shall  from  time  to  time  make  regulations  requiring  the 
exhibition  of  such  lights,  by  such  classes  of  ships,  whether  steam  or 
sailing  ships,  within  such  places  and  under  such  circumstances  as  they 
think  fit,  and  may  firom  time  to  time  revoke,  alter  or  vary  the  same: 

(2.)  The  Admiralty  may,  if  they  think  fit,  make  re&:ulations  requiring  the 
use  of  such  foff  signals,  by  such  classes  of  ships,  whether  steam  or 
sailing  ships,  within  such  places  and  under  such  circumstances  as  they 
think  fit,  and  may  from  time  to  time  revoke,  alter  or  vary  the  same: 

(8.)  All  regulations  made  in  pursuance  of  this  section  shall  be  published  in 
the  London  Gazette,  and  shall  come  into  operation  on  a  day  to  be 
named  in  the  Gazette  in  which  they  are  published,  and  the  Admiralty 
shall  cause  all  such  regulations  to  be  printed,  and  shall  furnish  a  copy 
thereof  to  any  owner  or  master  of  a  ship  who  applies  for  the  same, 
and  production  of  the  Gazette  containing  such  regulations  shall  be 
sufficient  evidence  of  the  due  making  and  purport  thereof: 

(4.)  All  owners  and  masters  shall  be  bound  to  take  notice  of  the  same,  and 
shall,  so  long  as  the  same  continue  in  force,  exhibit  such  lights,  and 
use  such  fog  signals,  at  such  times,  within  such  places,  in  such  manner 
and  under  such  circumstances  as  are  enjoined  by  such  regulations,  and 
shall  not  exhibit  any  other  lights  or  use  any  other  fog  signals,  and  in 
case  of  default  the  master,  or  the  owner  of  the  ship,  if  it  appears  that 
he  was  in  fault,  shall  for  each  occasion  upon  which  such  regulations 
are  infringed  incur  a  penalty  not  exceeding  twenty  pounds. 

CCXCVI.  Whenever  any  ship,  whether  a  steam  or  sailing  ship,  proceeding  Rule  at  to  sbipa 
in  one  direction,  meets  another  ship,  whether  a  steam  or  sailing  ship,  pro-  meeting  each 
ceeding  in  another  direction,  so  that  if  both  ships  were  to  continue  their  ^  "* 
respective  courses  they  would  pass  so  near  as  to  involve  any  risk  of  a 
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collision,  the  helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  on  the  port 
side  of  each  other;  and  this  rule  shall  be  obeyed  by  all  steam  ships  and  by  all 
sailing  ships  whether  on  the  port  or  starboard  tack,  and  whether  close-baoled 
or  not,  unless  the  circumstances  of  the  case  are  such  as  to  render  a  departure 
from  the  rule  necessary  in  order  to  avoid  immediate  danger,  and  subject  also 
to  the  proviso  that  due  regard  shall  be  had  to  the  daubers  of  navigation,  and, 
as  regards  sailing  ships  on  the  starboard  tack  close-hauled,  to  the  keeping 
such  ships  under  command. 

Rule  for  steamers      CCXCVIT.  Every  steam  ship,  when  navigating  any  narrow  channel,  shall, 
nds?'™^  *'***°      whenever  it  is  safe  and  practicable,  keep  to  that  side  of  the  fair- way  or  mid- 
channel  which  lies  on  the  starboard  side  of  such  steam  ship. 

CCXCVIII.  If  in  any  case  of  collision  it  appears  to  the  Court  before 
which  the  case  is  tried  that  such  collision  was  occasioned  by  the  non-observ- 
ance of  any  rule  for  the  exhibition  of  lights  or  the  use  of  fog  signals  issued  in 
pursuance  of  the  powers  hereinbefore  contained,  or  of  the  foregoing  rule  as 
to  the  passing  of  steam  and  sailing  ships,  or  of  the  foregoing  rule  as  to  a 
steam  ship  keeping  to  that  side  of  a  narrow  channel  which  lies  on  the  star- 
board side,  the  owner  of  the  ship  by  which  such  rule  has  been  infringed  shall 
i^ot  be  entitled  to  recover  any  recompence  whatever  for  any  damage  sustained 
by  such  ship  in  such  collision,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  cuxumstances  of  the  case  made  a  departure  from  the  rule 
necessary. 

CCXCIX.  In  case  any  damage  to  person  or  property  arises  from  the  non- 
observance  by  any  ship  of  any  ot  the  said  rules,  sucn  damage  shall  be  deemed 
to  have  been  occasioned  by  the  wilful  default  of  the  person  in  charge  of  the 
deck  of  such  ship  at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  a  departure  from  the  rule 
necessary. 

Build  and  Equipment  of  Steam  Ships, 
CCC.  The  following  rules  shall  be  observed  with  respect  to  the  build  of 
iron  steam  ships;  (that  is  to  say,) 

(1.)  Every  steam  ship  built  of  iron,  of  one  hundred  tons  or  upwards,  the 
buildmg  of  which  commenced  after  the  twenty-eighth  day  of  August, 
one  thousand  eight  hundred  and  forty-six,  and  every  steam  ship  built 
of  iron  of  less  burden  than  one  hundred  tons,  the  building  of  which 
commenced  after  the  seventh  day  of  August,  one  thousand  eight  hun- 
dred and  fifty-one  (except  ships  used  solely  as  steam  tugs),  shall  be 
divided  by  substantial  transverse  water-tight  partitions,  so  that  the 
fore  part  of  the  ship  shall  be  separated  from  the  engine  room  by  one 
of  such  partitions,  and  so  that  the  after  part  of  such  ship  shall  be 
separated  from  the  engine  room  by  another  of  such  partitions: 
(2.)  Every  steam  ship  built  of  iron,  the  building  of  which  commences  after 
the  passing  of  this  act,  shall  be  divided  by  such  partitions  as  aforesaid 
into  not  less  than  three  equal  parts,  or  as  nearly  so  as  circumstances 
permit : 
(3.)  In  such  last-mentioned  ships  each  such  partition  as  aforesaid  shall  be 
of  equal  strength  with  the  side  plates  of  the  ship  with  which  it  is  in 
contact : 
(4.)  Every  screw  steam  ship  built  of  iron,  the  building  of  which  com- 
mences after  the  passing  of  this  act,  shall,  in  addition  to  the  above 
partitions,  be  fitted  with  a  small  water-tight  compartment  inclosing 
the  after-extremity  of  the  shaft : 
And  no  officer  of  customs  or  other  person  shall  grant  a  clearance  or  transire 
for  any  iron  steam  ship  required  to  be  divided  or  fitted  as  aforesaid,  unless 
the  same  is  so  divided  and  fitted  ;  and  if  any  such  ship  attempts  to  ply  or  go 
to  sea  without  such  clearance  or  transire,  any  such  officer  may  detain  her 
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untfl  she  is  so  divided  and  iitted ;  and  if  any  8team  ship  hereinbefore  required 
to  be  so  divided  or  fitted  plies  or  goes  to  sea  without  being  so  divided  or  fitted, 
the  owner  shall  incnr  a  penalty  not  exceeding  one  hundred  pounds. 

€CCI.  Steam  ships  shall  be  provided  as  follows;  (that  is  to  sav,)  Equipment  of 

(1.)  Every  steam  ship  of  which  a  survey  is  hereby  required  snail  be  pro-  ■*"™  '^^^P*- 
video  with  a  safety  valve  upon  each  boiler,  so  constructed  as  to  be  out  Safety  Taive. 
of  the  control  of  the  engineer  when  the  steam  is  up,  and,  if  such  valve 
is  in  addition  to  the  orainary  valve,  it  shall  be  so  constructed  as  to 
have  an  area  not  less  and  a  pressure  not  greater  than  the  area  of  and 
OTessure  on  that  valve : 
(2.)  Every  sea-going  steam  ship  employed  to  carry  passengers  shaU  have  Compasses  to  be 
her  compasses  properly  adjusted  from  time  to  time ;  such  adjustment,  *<*J»"*«<*' 
in  the  case  of  ships  surveyed  as  hereinafter  mentioned,  to  be  made  to 
the  satisfaction  of  the  shipwright  surveyor,  and  according  to  such 
regulations  as  may  be  issued  by  the  Board  of  Trade : 
(3.)  Every  sea-goins  steam  ship  (unless  used  solely  as  a  steam  tu^)  shall  Fire  hose. 
be  provided  with  a  hose  adapted  for  the  purpose  of  extinguishme  fire 
in  any  part  of  the  ship,  and  capable  of  being  connected  with  the 
engines  of  the  ship : 
(4.)  Every  sea-going  steam  ship  employed  to  carry  passen^rs  shall  be  Signals, 
provided  with  the  following  means  of  making  signals  of  distress;  (that 
18  to  say,)  twelve  blue  lights  or  twelve  port  nres,  and  one  cannon 
with  ammunition  for  at  least  twelve  charges,  or,  in  the  discretion  of 
the  roaster  or  owner  of  such  ship,  with  such  other  means  of  making 
siffuals  (if  any)  as  may  have  previously  been  approved  by  the  Boara 
of  Trade : 
(6.)  Every  home  trade  steam  ship  employed  to  carry  passengers  by  sea  shelter  for  deck 
shall  be  provided  with  such  shelter  for  the  protection  of  deck  passen-  P"»engcrs. 
gers  (if  any)  as  the  Board  of  Trade,  having  regard  to  the  nature  of 
the  passage,  the  number  of  deck  passengers  to  be  carried,  the  season 
of  the  year,  the  safety  of  the  ship  and  the  circumstances  of  the  case 
^  may  require : 
And  if  any  steam  ship  as  aforesaid  plies  or  goes  to  sea  from  any  port  in  the 
United  Kingdom  without  being  so  provided  as  hereinbefore  required,  then  for 
each  default  in  any  of  the  above  requisites  the  owner  shall  (if  he  appears  to 
be  in  fault||  incur  a  penalty  not  exceeding  one  hundred  pounds,  and  the 
master  shall  (if  he  appears  to  be  in  fault)  incur  a  penalty  not  exceeding  fifty 
ponnds. 

CCCII.  If  any  person  places  an  nndue  weight  on  the  safety  valve  of  any  Penalty  for  im- 
steam  ship,  or,  in  the  case  of  steam' ships  surveyed  as  hereinafter  mentioned,  proper  weight  on 
increases  such  weight  beyond  the  limits  fixed  by  such  encrineer  surveyor  as  **  * 
hereinafter  mentioned,  he  shall,  in  addition  to  any  other  liabilities  he  may 
incur  by  so  doing,  incur  a  penalty  not  exceeding  one  hundred  pounds.  Surtft^  of 

Pauemger 

Survey  of  Passenger  Steamers.  steamers. 

CCCIII.  For  the  purpose  of  the  enactments  herein  contained  with  respect  Definition  of  pas- 
to  surveys  and  certificates  of  passenger  steam  ships,  the  word  **  passengers"  ••"*^'  steamer, 
shall  be  held  to  include  any  persons  carried  in  a  steam  ship,  other  than  the 
master  and  crew  and  the  owner,  his  family  and  servants ;  and  the  expression 
**  passenger  steamer"  shall  be  held  to  include  every  British  steam  ship  carry- 
ing passengers  to,  from  or  between  any  place  or  places  in  the  United  King- 
dom, excepting  steam  ferry  boats  working  in  chains,  commonly  called  steam 
bridges. 

CCCIV.  Every  passenger  steamer  shall  be  surveyed  twice  at  the  least  in  Passenger 
each  year  in  manner  hereinafter  mentioned.  I^?/ed.'^ 

CCCV.  The  Board  of  Trade  may  from  time  to  time  appoint  such  number  ^^^^^^. 
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of  fit  and  proper  persoDS  to  be  shipwright  surveyors  and  en^neer  unreyon 
for  the  purposes  of  this  act  at  such  ports  or  places  as  it  thinks  proper,  tnd 
may  also  appoint  a  surveyor  general  for  th^  United  Kingdom,  and  may  from 
time  to  time  remove  such  surveyors  or  any  of  them,  and  may  from  time  to 
time  Ax  and  alter  the  rates  of  remuneration  to  be  received  by  sach  surveyors. 

CCCVI.  It  shall  be  lawful  for  the  said  surveyors  in  the  execution  of  their 
duties  to  go  on  board  any  steam  ship  at  all  reasonable  times,  and  to  inspect 
the  same  or  any  part  thereof,  or  any  of  the  machinery,  boat^  equipments  or 
articles  on  board  thereof,  or  any  certificates  of  the  roaster  or  mate  to  which 
the  provisions  of  this  act  or  any  of  the  regulations  to  be  made  by  virtue 
thereof  apply,  not  unnecessarily  detaining  or  delaying  the  ship  from  proceed- 
ing on  any  voyage,  and,  if  in  consequence  of  any  accident  to  any  such  ship 
or  for  any  other  reason  they  consider  it  necessary'so  to  do,  to  require  the  ship 
to  be  taken  into  dock  for  the  purpose  of  surveying  the  hull  thereof;  and  any 
person  who  hinders  any  such  surveyor  from  going  on  board  any  such  steam 
ship,  or  otherwise  impedes  him  in  the  execution  of  his  duty  under  this  act, 
shall  incur  a  penalty  not  exceeding  five  pounds. 

CCCVII.  The  said  surveyors  shall  execute  their  duties  under  the  direction 
of  the  Board  of  Trade,  and  such  Board  shall  make  regulations  as  to  the 
manner  in  which  the  surveys  hereinafter  mentioned  shall  be  made,  and  as  to 
the  notice  to  be  given  to  the  surveyors  when  surveys  are  required,  and  as  to 
the  amount  and  pavment  of  any  ti'avelling  or  other  expenses  incurred  by 
such  surveyors  in  the  execution  of  their  duties,  and  may  thereby  determine 
the  persons  by  whom  and  the  conditions  under  which  such  payment  shall  be 
made. 

CCCVIII.  Every  surveyor  who  demands  or  receives  directly  or  indirectly 
from  the  owner  or  master  of  any  ship  surveyed  by  him  under  the  provisiuiis 
of  this  act  any  fee  or  remuneration  whatsoever  for  or  in  respect  of  such 
survey,  otherwise  than  as  the  officer  and  by  the  direction  of  the  Board  of 
Trade,  shall  incur  a  penalty  not  exceeding  fifty  pounds. 

CCCIX.  The  owner  of  every  passenger  steamer  shall  cause  the  same  to  be 
surveyed  at  the  times  hereinafter  directed  by  one  of  the  said  shipwright  sur- 
veyors and  by  one  of  the  said  engineer  surveyors  so  appointed  as  aforesaid ; 
such  shipwright  surveyor  being,  in  the  case  of  iron  steamers,  a  person  v^ho 
is  in  the  judgment  of  the  Broad  of  Trade  properly  qualified  to  survey  such 
ships ;  and  such  surveyors  shall  thereupon,  if  satisfied  that  they  can  nith 
propriety  do  so,  give  to  such  owner  declarations  as  follows : 

The  declaration  of  the  shipwright  surveyor  shall  contain  statements  of  the 
following  particulars ;  ^that  is  to  say,) 
(1.)  That  the  hull  of  the  ship  is  sufficient  for  the  service  intended  and  in 

good  condition : 
(2.)  That  the  partitions,  boats,  life  buoys,  lights,  signals,  compasses  and 
shelter  for  deck  passengers,  and  the  certificates  of  the  master  and  mate 
or  mates,  are  such  and  in  such  condition  as  required  by  this  act: 
(8.)  The  time  (if  less  than  six  months)  for  which  the  said  null  and  equip- 
ments will  be  sufficient: 
(4.)  The  limits  (^if  any)  beyond  which,  as  regards  the  hull  and  equipments, 

the  ship  is  in  the  surveyor's  judgment  not  fit  to  ply : 
(5.)  The  number  of  passengers  which  the  ship  is  in  the  judgment  of  the 
surveyor  fit  to  carry,  distinguishing,  if  necessary,  between  the  respec- 
tive numbers  to  be  carried  on  the  deck  and  in  the  cabins,  and  in 
difi*erent  parts  of  the  deck  and  cabins ;  such  numbers  to  be  subject  to 
such  conditions  and  variations,  according  to  the  time  of  year,  ibc 
nature  of  the  voyage,  the  cargo  carried,  or  other  circumstance^  w 
the  case  requires : 
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And  the  declaration  of  the  engineer  surveyor  shall  contain  statements  of  the 
foilowing  particulars ;  (that  is  to  say,) 

(I.)  Tnat  the  machinery  of  the  ship  is  sufficient  for  the  service  mtended, 

and  in  good  condition : 
(2.)  The  time  (if  less  than  six  months)  for  which  such  machinery  will  be 

sufficient: 
(^)  That  the  safety  valves  and  fire  hose  are  such  and  in  such  condition  as 
are  required  by  this  act : 

The  limits  of  the  weight  to  be  placed  on  the  safety  valves : 
The  limits  (if  any)  beyond  which,  as  regards  the  machinery,  the  ship 
18  in  the  surveyor's  judgment  not  fit  to  ply : 
And  such  declarations  shaU  be  in  such  form  as  the  Board  of  Trade  directs. 


(4.) 
(5.) 


CCCX.  The  said  owner  shall  transmit  such  declarations  to  the  Board  of  TnmimUsion  of 
Trade  within  fourteen  days  after  the  dates  of  the  receipt  thereof  respectively ;  b^wTo"  xJadi. 
and  in  default  shall  forfeit  a  sum  not  exceeding  ten  shillings  for  every  day  p^^^jy  f^^  ^^i^y^ 
that  the  sending  of  such  declarations  is  delayed;  and  such  sum  shall  be  paid 
upon  the  delivery  of  the  certificate  hereinafter  mentioned  in  addition  to  the 
fee  payable  for  the  same,  and  shall  be  applied  in  the  same  manner  as  such  fees. 

CCCXI.  In  all  cases  where  it  is  possible  the  said  half-yearly  surveys  shall  Time*  appointed 
be  made  in  the  months  of  April  and  of  October,  and  the  declarations  shall  be  tranwnSS  of 
transmitted  on  or  before  the  thirtieth  day  of  April  and  the  thirty -first  day  of  declarations. 
October  respectively;  but  if  the  owner  of  any  passenger  steamer  is  unable  to 
have  the  same  surveyed  in  the  month  of  April  or  October,  (as  the  case  may 
be,)  either  by  reason  of  such  ship  being  absent  from  the  United  Kingdom 
dnrinff  the  whole  of  those  periods  respectively,  or  by  reason  of  such  ship  or  the 
machinery  thereof  being  under  construction  or  repair,  or  of  sucli  ship  being 
laid  up  in  dock,  or  for  any  other  reason  satisfactory  to  the  Board  of  Trade, 
then  be  shall  have  the  same  surveyed  as  aforesaid  as  soon  thereafter  as  pos- 
sible, and  shall  transmit  such  declarations  to  the  Board  of  Trade  within 
fourteen  days  after  the  receipt  thereof,  together  with  a  statement  of  the  rea- 
sons which  have  prevented  the  survey  of  such  ship  at  the  time  hereinbefore 
prescribed,  and  shall,  in  case  of  delay  in  transmitting  the  declarations,  be 
liable  to  a  forfeiture  similar  to  that  mentioned  in  the  last  preceding  section. 

CCCXII.  Upon  the  receipt  of  such  declarations  the  Board  of  Trade  shall.  Board  of  Trade 
if  satisfied  that  the  provisions  of  the  fourth  part  of  this  act  have  been  com-  to  issue  certifi- 
plied  with,  cause  a  certificate  in  duplicate  to  be  prepared  and  issued  to  the  ^  ^' 
effect  that  the  provisions  of  the  law  with  respect  to  the  survey  of  the  ship 
and  the  transmission  of  declarations  in  respect  thereof  have  been  complied 
with;   and  such  certificate  shall  state  the  limits  (if  any)  beyond  which, 
according  to  the  declaration  of  the  surveyors,  such  ship  is  not  fit  to  ply,  and 
shall  also  contain  a  statement  of  the  number  of  passengers  which,  according 
to  the  declaration  of  the  shipwright  surveyor,  such  ship  is  fit  to  carry,  distin- 
euidhing  (if  necessary)  between  the  respective  numbers  to  be  carried  on  the 
deck  and  in  the  cabins  and  in  dififereut  parts  of  the  deck  and  cabins,  such 
number  to  be  subject  to  such  conditions  and  variations  according  to  the  time 
of  year,  the  nature  of  the  voyage,  the  cargo  carried,  and  other  circumstances, 
as  the  case  requires. 

CCCXII  I.  The  Board  of  Trade  shall  transmit  such  duplicate  certificate  to  issue  and  trans. 
the  shipping  master  or  to  some  other  public  officer  at  such  port  as  the  owner  ™i*!jf*°  of  ccr- 
may  mention  for  the  purpose  or  at  the  port  where  the  owner  or  his  agent 
resides  or  where  the  ship  was  surveyed  and  is  for  the  time  being  lying,  and 
shall  cause  notice  of  such  transmission  to  be  ^ven  by  post  or  otherwise 
to  the  master  or  owner  or  his  agent ;  and  the  said  shipping  master  or  officer 
shall  deliver  such  duplicate  certificate  to  the  said  owner,  master  or  agent  on 
his  applying  and  paying  the  fees  and  other  sums  (if  any)  herein  mentioned  as 
payable  in  that  behalf;  and  in  proving  the  due  issue  and  transmission  to  the 
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Fees  to  be  paid 
for  certificates. 


owner,  agent  or  master  of  such  certificate,  it  shall  be  sufficient  to  show  that 
the  same  has  been  duly  received  by  such  shipping  master  or  public  officer  as 
aforesaid,  and  that  due  notice  of  the  transmission  thereof  to  such  shipping 
master  or  officer  has  been  given  to  such  owner,  master  or  agent. 

CCCXIV.  The  owner  of  every  passenger  steamer  requiring  a  certificate 
under  the  fourth  part  of  this  act  shall  pay  for  every  certificate  granted  by  the 
Board  of  Trade  such  fees  as  such  Board  directs,  not  exceeding  the  fees  men- 
tioned in  the  table  marked  T.  in  the  schedule  hereto. 


How  long  certifi- 
cates to  continue 
in  force. 


Board  of  Trade 
may  cancel  cer- 
tificates, and  re- 
quire trcBh  de- 
clarations. 


CCCXV.  No  certificate  shall  be  held  to  be  in  force  for  the  purposes  of  the 
fourth  part  of  this  act  beyond  the  date  fixed  by  the  Board  of  Trade  for  the 
expiration  thereof;  and  no  certificate  shall  be  in  force  after  notice  is  given 
by  the  Board  of  Trade  to  the  owner,  agent  or  master  of  the  ship  tb  which 
the  same  relates,  that  such  Board  has  cancelled  or  revoked  the  same :  Pro- 
vided, that  if  any  passenger  steamer  is  absent  from  the  United  Kingdom  at  the 
time  when  her  certificate  expires,  no  penalty  shall  be  incurred  for  the  want 
of  a  certificate  until  she  first  begins  to  ply  with  passengers  after  her  next 
subsequent  return  to  the  United  Kingdom ;  and  the  Board  of  Trade  may 
require  any  certificate  which  has  expired,  or  has  been  revoked  or  cancelled, 
to  be  delivered  up  as  it  directs;  and  any  owner  or  master  who,  withoot 
reasonable  cause,  neglects  or  refuses  to  comply  with  such  requirement,  shall 
incur  a  penalty  not  exceeding  ten  pounds. 

CCCXVI.  The  Board  of  Trade  may  revoke  and  cancel  such  certificates  in 

any  case  in  which  it  has  reason  to  believe, — 

(1.)  That  the  declarations  of  the  sufficiency  and  good  condition  of  the 

hull,  equipments  and  machinery  of  any  passenger  steamer,  or  either  of 

them,  have  been  fraudulently  or  erroneously  made ;  or, 

(2.)  That  such  certificate  has  otherwise  been  issued  upon  false  or  erroneous 

information ;  or, 
(3.)  Thnt  since  the  making  of  such  declarations  the  hull,  equipments  or 
machinery  of  such  ship  have  sustained  any  injury,  or  are  otherwise 
insufficient : 
And  in  every  such  case  the  Board  of  Trade  may,  if  it  thinks  fit,  require  the 
owner  to  have  the  hull,  equipments  or  machinery  of  such  ship  again  surveyed, 
and  to  transmit  a  further  declaration  or  declarations  of  the  sufficiency  and 
good  condition  thereof,  before  re-issuing  any  certificate  or  granting  a  fresh 
one  in  lieu  thereof. 


Copy  of  certifi- 
cate to  be  placed 
in  conspicuous 
part  of  ship. 


Ship  not  to  pro- 
ceed on  her 
Toyage  without 
certificate. 


CCCXVI  I.  The  owner  or  master  of  every  passenger  steamer  shall  forth- 
with on  the  transmission  of  any  such  certificate  as  aforesaid  to  him  or  hu 
agent  cause  one  of  the  duplicates  thereof  so  transmitted  to  be  put  up  in  some 
conspicuous  part  of  the  ship,  so  as  to  be  visible  to  all  persons  on  board  the 
same,  and  shall  cause  it  to  be  continued  so  put  up  so  long  as  such  certificate 
remains  in  force  and  such  ship  is  in  use ;  and  in  default  such  owner  or  master 
shall  for  every  offence  incur  a  penalty  not  exceeding  ten  pounds. 

CCCXVIII.  It  shall  not  be  lawful  for  any  passenger  steamer  to  proceed 
to  sea  or  upon  any  voyage  or  excursion  with  any  passengers  on  board,  unless 
the  owner  thereof  has  transmitted  to  the  Board  of  Trade  the  declarations 
hereinbefore  required,  nor  unless  the  owner  or  master  thereof  has  received 
from  such  Board  such  a  certificate  as  hereinbefore  provided  for,  such  certifi- 
cate being  a  certificate  applicable  to  the  voyage  or  excursion  on  which  such 
ship  is  about  to  proceed ;  and  no  officer  of  customs  shall  mnt  any  clearance 
or  transire  for  any  passenger  steamer  unless  upon  the  production  of  such  cer- 
tificate as  aforesaid  (being  a  certificate  then  in  force  and  applicable  as  afore- 
said) ;  and  if  any  passenger  steamer  attempts  to  ply  or  go  to  sea  without  such 
production,  any  such  officer  may  detain  her  until  such  certificate  is  produced ; 
and  if  any  passenger  steamer  plies  or  goes  to  sea  with  any  passengers  on 
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board,  trithoat  bavine  one  of  the  duplicates  of  such  certificate  as  aforesaid 
(being  a  certificate  tuen  in  force,  and  applicable  as  aforesaid)  so  put  up  as 
aforesaid  in  some  conspicuous  part  of  the  ship,  the  owner  thereof  shall  for 
BQch  ofience  incur  a  penalty  not  exceeding  one  hundred  pounds,  and  the 
master  of  such  ship  shall  also  incur  a  further  penalty  not  exceeding  twenty 
pounds. 

CCCXIX.  'If  the  owner  or  master  or  other  person  in  charge  of  any  pas-  Penalty  for  car- 
senger  steamer  receives  on  board  thereof  or  on  or  in  any  part  thereof,  or  if  2*JfcSJ*of  ^^" 
such  ship  has  on  board  thereof  or  on  or  in  any  part  thereof,  any  number  of  numbers  speci- 
passengers  which,  having  regard  to  the  time,  occasion  and  circumstances  of  *«^  "*  certificate. 
the  case,  is  greater  than  the  number  of  passengers  allowed  by  the  certificate, 
the  owner  or  master  shall  incur  a  penalty  not  exceeding  twenty  pounds,  and 
also  an  additional  penalty  not  exceeding  &ve  shillings  for  every  passenger 
over  and  above  the  number  allowed  by  the  certificate,  or,  if  the  fare  of  any 
of  the  passengers  on  board  exceeds  five  shillings,  not  exceeding  double  the 
amount  of  the  fares  of  all  the  passengers  who  are  over  and  above  the  number 
so  allowed  as  aforesaid,  such  fares  to  be  estimated  at  the  highest  rate  of  fare 
payable  by  any  passenger  on  board. 

CCCXX.  Every  person  who  knowingly  and  wilfully  makes  or  assists  in  Forgery  of  decia- 
making  or  procures  to  be  made  a  false  or  fraudulent  declaration  or  certificate  Ji\i|j*S  JJiSJ!.^^" 
with  respect  to  any  passenger  steamer  requiring  a  certificate  under  the  fourth  meanor. 
part  of  this  act,  or  who  forges,  assists  in  forging,  or  procures  to  be  forged, 
fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudu- 
lently altered,  any  declaration  or  certificate  required  by  the  fourth  part  of 
this  act,  or  any  words  or  figures  in  any  such  declaration  or  certificate,  or  any 
signature  thereto,  shall  be  deemed  guilty  of  a  misdemeanor. 

CCCXXI.  The  said  surveyors  shall  from  time  to  time  make  such  returns  Surveyors  to 
to  the  Board  of  Trade  as  it  requires  with  respect  to  the  build,  dimensions,  JJ**^®  ^nT^d  °^ 
draught,  burden,  rate  of  sailing,  room  for  fuel,  and  the  nature  and  particulars  otber^ankuiars 
of  machinery  and  equipments  of  the  ships  surveyed  by  them;  and  every  of  steam  ships. 
owner,  master  and  engineer  of  any  such  ship  shall,  on  demand,  give  to  sucn  !l!*iit*ers°to*/rive 
surveyors  all  such  information  and  assistance  within  his  power  as  they  require  information  for 
for  the  purpose  of  such  returns ;  and  every  such  owner,  master  or  engineer  *****  purpoae. 
who,  on  bein^  applied  to  for  that  purpose,  wilfully  refuses  or  neglects  to  give 
such  information  or  assistance,  shall  be  liable  to  a  penalty  not  exceeding  ^ye 

?Oands.  Afisconduetbv 

Passengers  iH 

Misconduct  by  Passengers  in  Steamers,  steamers, 

CCCXXII.  The  following  ofi*enders,  that  is  to  say,  Penalties  on  per- 

(1.)  Any  person  who,  after  having  been  refused  admission  into  any  steamer  Jn"^^ -"or^*^ 
by  the  owner  or  person  in  charge  thereof  or  by  any  person  in  the 
employ  of  the  owner  thereof,  on  account  of  such  steamer  being  full, 
ana  after  having  had  the  full  amount  of  his  fare  (if  he  has  paid  the 
same)  returned  or  tendered  to  him,  nevertheless  persists  in  attempting 
to  enter  the  same  ;  and 
(2.)  Any  person,  having  got  on  board  any  steamer,  who,  upon  being  re-  reftising  to  quit 
quested  on  the  like  account  by  the  owner  or  person  in  charge  thereof  ****  *^^^* 
or  by  any  person  in  the  employ  of  the  owner  to  leave  such  steamer 
before  the  same  has  quitted  the  place  at  which  such  person  got  on 
board,  and  upon  having  the  full  amount  of  his  fare  (if  he  has  paid  the 
same)  returned  or  tendered  to  him,  refuses  to  comply  with  such  re- 
quest: 
Shall  for  each  such  ofience  incur  a  penalty  not  exceeding  forty  shillings,  to  be 
paid  to  the  said  owner. 

CCCXXI  1 1.  The  followine  offenders,  that  is  to  say,  Penalty  for 

(1.)  Any  person  who  travels  or  attempts  to  travel  in  any  passenger  steamer  avoiding  payment 
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which  has  been  duly  surveyed  in  conformity  with  the  provisiofls  oi 
this  act,  without  having  previously  paid  his  fare,  and  with  intent  to 
avoid  payment  thereof;  and 
(2.)  Any  person  who,  having  paid  his  fare  for  a  certain  distance,  know- 
ingly and  wilfully  proceeds  in  any  such  steamer  beyond  such  distance, 
without  previously  paying  the  additional  fare  for  the  additional  dis- 
tance, and  with  intent  to  avoid  payment  thereof;  and 
(3)  Any  person  who  knowingly  and  wilfully  refuses  or  neglects,  on 
arriving  at  the  point  to  which  he  has  paid  his  fare,  to  qnit  any  such 
steamer ; 
Shall  for  every  such  offence  incur  a  penalty  not  exceeding  five  shillings,  in 
addition  to  the  fare  payable  by  him^  such  penalty  to  be  payable  to  the  owaef 
of  such  steamer. 


Penalty  on  per- 
sons refusing  to 
give  their  name 
and  addreu. 


Power  to  reftise 
or  remove  pas- 
sengers who  are 
drunk  or  miscon- 
duct themselves. 


CCCXXIV.  Every  person  who,  having  committed  any  of  the  offences 
mentioned  in  the  two  last  preceding  sections  or  either  of  them,  refuses  on 
application  of  the  master  of  the  ship  or  of  any  other  person  in  the  employ 
of  the  owner  thereof  to  give  his  name  and  address,  or  who,  on  such  applica^ 
tion,  gives  a  false  name  or  address,  shall  incur  a  penalty  not  exceeding  tweaatf 
pounds^  to  be  paid  to  the  said  owner. 

CCCXXV.  The  master  of  any  home  trade  passenger  steam  ship  may  re- 
fuse to  receive  on  board  thereof  any  person  who  by  reason  of  drunkennen  or 
otherwise  is  in  such  a  state,  or  misconducts  himself  in  such  a  manner,  as  to 
cause  annoyance  to  other  passengers  on  board,  or  if  such  person  is  on  board, 
may  put  him  on  shore  at  any  convenient  place ;  and  no  person  so  refused  ad- 
mittance or  put  on  shore  shall  be  entitled  to  the  return  of  any  fare  he  may 
have  paid. 


Accideni$.  Accidents. 

AccidentTto  CCCXXVI.  Whenever  any  steam  ship  has  sustained  or  caused  any  acci- 

steam  "|>ip*^<>  ^^  Jent  occasioning  loss  of  life  or  any  serious  injury  to  any  person,  or  has  re- 
o?Tra!de.'*'  *^  ceived  any  material  damage  affecting  her  seaworthiness  or  her  eflScienc? 
either  in  her  hull  or  in  any  part  of  her  machinery,  the  owner  or  master  shall, 
within  twenty-four  hours  after  the  happening  of  such  accident  or  damage,  or 
as  soon  thereafter  as  possible,  send  to  the  Board  of  Trade,  by  letter  signed  by 
such  owner  or  master,  a  report  of  such  accident  or  damage,  and  of  the  pro- 
bable occasion  thereof,  stating  the  name  of  the  ship,  the  port  to  which  she 
belong,  and  the  place  where  she  is ;  and  if  such  owner  or  master  neglect  to 
to  do  he  shall  for  such  offence  incur  a  penalty  not  exceeding  fifty  pounds. 

CCCXXVII.  If  the  owner  of  any  steam  ship  have  reason,  owing  to  the 
nonappearance  of  such  ship,  or  to  any  other  circumstance,  to  apprehend  that 
such  snip  has  been  wholly  lost,  he  shall  as  soon  as  conveniently  may  be  send 
notice  thereof  in  like  manner  to  the  Board  of  Trade,  and  if  he  negiect  so  to 
do  within  a  reasonable  time  he  shall  for  such  offence  incur  a  penalty  not  ex- 
ceeding fifty  pounds. 

CCCXXVI II.  In  every  case  of  collision,  in  which  it  is  practicable  so  to 
do,  the  master  shall  immediately  after  the  occurrence  cause  a  statement 
thereof,  and  of  the  circumstances  under  which  the  same  occurred,  to  be 
entered  in  the  official  log  book  (if  any),  such  entry  to  be  signed  by  the  master, 
and  also  by  the  mate  or  one  of  the  crew,  and  in  defiEiult  shall  incur  a  peoalty 
not  exceemng  twenty  pounds. 

Carrying  Dangerous  Goods, 

CCCXXIX.  No  person  shall  be  entitled  to  carry  in  any  ship,  or  to  require 

the  master  or  owner  of  any  ship  to  carry  therein,  any  aquafortis,  oil  of  viuiol, 

gunpowder  or  any  other  goods  which,  in  the  judgment  of  such  master  ur 

owner,  are  of  a  dangerous  nature ;  and  if  any  person  carries  or  sends  by  any 


Notice  to  be 

given  ol  appre- 
ended  loss  of 
steam  ships. 


Collisions  to  be 
entered  in  official 
log. 


Carrying 
Dattgerotu  Goods. 

Provisions  to  pre- 
vent the  taking 
dangerous  goods 
on  board  without 
due  notice. 
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ship  any  goods  of  a  dangerous  nature  without  distinctly  marking  their  nature 
on  the  outside  of  the  package  containing  the  same,  or  otherwise  giving  no- 
tice in  writing  to  the  roaster  or  owner  at  or  before  the  time  of  carrying  or 
sending  the  same  to  be  shipped,  he  shall  for  every  such  offence  incur  a  penalty 
not  exceeding  one  hundred  pounds ;  and  the  master  or  owner  of  any  ship 
may  refuse  to  take  on  board  any  parcel  that  he  suspects  to  contain  goods 
of  a  dangerous  nature,  and  may  require  them  to  be  opened  to  ascertain  the 
fact 

PART  V. 

PILOTAGE. 

Application.  Jpplieation. 

CCCXXX.  The  fifth  part  of  this  act  shall  apply  to  the  United  Kingdom  Application  of 

only.  Part  V.  of  Act. 

Powert  of  Pilotage 

Powers  of  Pilotage  Authorities  {General),  {General). 

CCCXXXI.  Every  pilotage  authority  shall  retain  all  powers  and jurisdic-  GcnenUjurisdic- 

tion  which  it  now  lawfully  possesses,  so  far  as  the  same  are  consistent  with  tionof  puotage 

the  provisions  of  this  act ;  but  no  law  relating  to  such  authority,  or  to  the  »uthoriiic8. 
pilots  licensed  hj  it,  and  no  act  done  by  such  authority,  shall,  if  inconsistent 
with  any  provision  of  this  act,  be  of  any  force  whatever. 

CCCXXXII.  Every  pilotoge  authority  shall  have  power,  by  byelaw  made  Power  of  pilotage 

with  the  consent  of  her  Majesty  in  council,  to  exempt  the  masters  of  any  J5akeand  extend 

ships,  or  of  any  classes  of  ships,  from  being  compelled  to  employ  qualified  exemptions  ttom 

pilots,  and  to  annex  any  terms  or  conditions  to  such  exemptions,  and  to  re-  compuiwry  pUot- 

visc  and  extend  any  exemptions  now  existing  by  virtue  of  this  act  or  any  **®" 
other  act  of  parliament,  law  or  charter,  or  by  usage,  upon  such  tertus  and 
conditions  and  in  such  manner  as  may  appear  desirable  to  such  authority. 

CCCXXXIII.  Subject  to  the  provisions  contained  in  the  fifth  part  of  this  Powers  of  pflot- 
act,  it  shall  be  lawful  for  every  pilotage  authority,  by  byelaw  made  with  *«*  authorities. 
the  consent  of  her  Majesty  in  council,  from  time  to  time  to  do  all  or  any  of 
the  following  things  within  its  districts;  (that  is  to  say,) 

(I.)  To  determine  the  Qualifications  to  be  required  from  persons  applying  To  determine 
to  be  licensed  as  pilots,  whether  in  respect  of  their  age,  skill,  time  of  JuJtlr^***^"*  **' 
service,  character  or  otherwise :  ' 

(2.)  To  make  regulations  as  to  the  approval  and  licensing  of  pilot  boats  Tomakeregruia- 
and  ships,  with  power  to  establish  and  regulate  companies  for  the  sup-  boats"  ^  ^  °' 
port  of^  such  boats  and  ships,  and  for  a  participation  in  the  profits 
made  thereby ;  the  companies  so  established  to  be  exempt  from  the 
provisions  of  the  act  passed  in  the  session  holden  in  the  seventh  and 
eighth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred 
and  ten,  intituled  **  An  Act  for  the  Registration,  Incorporation  and 
Regulation  of  Joint  Stock  Companies :" 
(8.)  To  make  regulations  for  the  government  of  the  pilots  licensed  by  To  make  reguia- 
them,  and  for  insuring  their  go(S  conduct,  and  their  constant  attend-  yeramcnt  of *^ 
ance  to  and  effectual  performance  of  their  duty,  either  at  sea  or  on  pUou; 
shore : 
(4.)  To  fix  the  terms  and  conditions  of  granting  licences  to  pilots  and  To  make  regula- 
apprentices,  and  of  granting  such  pilotage  certificates  as  hereinafter  JJ^J'c^Scates^* 
mentioned  to  masters  and  mates,  and  to  make  regulations  for  punish- 
ing any  breach  of  such  regulations  as  aforesaid  committed  by  such 
pilots  or  apprentices  or  by  such  roasters  and  roates  by  the  withdrawal 
or  suspension  of  their  licences  or  certificates,  as  the  case  may  be,  or 
by  the  infliction  of  penalties  to  be  recoverable  summarily  berore  two 
justices,  so  that  no  such  penalty  be  made  to  exceed  the  sum  of  twenty 
pounds,  and  so  that  every  such  penalty  be  capable  of  reduction  at  the 
discretion  of  the  justices  by  whom  the  same  is  inflicted : 
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To  alter  and  re- 
duce rates  of  pi- 
lotage; 


To  arrange  the 
limits  of  pilotage 
dbtricts; 


To  esUblish 
ftinds  for  super- 
annuated pilots; 


To  alter  byelaws. 


Publication  of 
byelaws. 


(5.)  To  fix  the  rates  and  prices  or  other  remuneration  to  be  demanded  and 
received  for  the  time  being  by  pilots  licensed  by  such  authority,  or  to 
alter  the  mode  of  remunerating  such  pilots,  in  such  manner  as  such 
authority  may,  with  such  consent  as  aforesaid,  think  fit,  so  that  no 
higher  rates  or  prices  be  demanded  or  received  from  the  masters 
or  owners  of  ships  in  the  case  of  the  Trinity  House  than  the  rates 
and  prices  specified  in  the  table  marked  U.  in  the  schedule  hereto; 
and  in  the  case  of  all  other  pilotage  authorities,  than  the  rates  and 
prices  which  might  have  been  lawfully  fixed  or  demanded  by  such 
pilotage  authorities  repectively  under  any  Act  of  Parliament,  charter 
or  custom  in  force  immediately  before  the  commencement  of  this 
act: 
(6.)  To  make  such  arrangements  with  any  other  pDotage  authority  for 
altering  the  limits  of  their  respective  districts,  and  for  extendmg  the 
powers  of  such  other  authority  or  the  privileges  of  the  pilots  licensed 
by  such  other  authority  or  any  of  them  to  all  or  any  part  of  its  own 
district,  or  for  limiting  its  own  powers  or  the  privileges  of  its  own 
pilots  or  any  of  them,  or  for  sharing  the  said  last- mentioned  powers 
and  privileges  with  the  said  other  authority  and  the  pilots  licenised  by 
it,  or  for  ddegating  or  surrendering  such  powers  and  privileges  or  any 
of  them  to  any  otlier  pilotage  authority  either  already  constituted  or 
to  be  constituted  by  agreement  between  such  authorities,  and  to  the 
pilots  licensed  by  it,  as  may  appear  to  such  pilotage  authorities  to  be 
desirable  for  the  purpose  of  facilitating  navigation  or  of  reducing 
charges  on  shipping : 
(7.)  To  establish,  either  alone  or  in  conjunction  with  any  other  pilotage 
authority  or  authorities,  funds  for  the  relief  of  superannuated  or  infirm 
qualified  pilots,  or  of  their  wives,  widows  or  children,  or  to  make  any 
new  regulations  with  respect  to  any  funds  already  applicable  to  thte 
above  purposes  or  any  or  them,  with  power  to  determine  the  amonnt, 
manner,  time  and  persons  (such  persons  to  be  in  the  service  of  snch 
pilotage  authority)  to  and  in  which  and  by  and  upon  whom  the  con- 
tributions in  support  of  such  existing  or  niture  funds  may  be  made  or 
levied ;  and  further,  to  declare  the  persons  or  class  of  persons,  (such 
persons  or  class  of  persons  being  confined  to  men  in  the  service  of  such 
pilotage  authority,  their  wives,  widows  or  children,)  entitled  to  par- 
ticipate in  the  benefits  of  such  existing  or  future  funds,  and  the  terms 
and  conditions  upon  which  they  are  to  be  so  entitled : 
(8.)  To  repeal  or  alter  any  byelaw  made  in  exercise  of  the  above  powers, 
and  to  make  a  new  byelaw  or  new  byelaws  in  lieu  thereof: 
And  every  byelaw  duly  made  by  any  pilotage  authority  in  exercise  of  the 
powers  hereby  given  to  it  shall  be  valid  and  efiectual,  notwithstanding  any 
act  of  Parliament,  rule,  law  or  custom  to  the  contrary. 

CCCXXXIV.  Every  byelaw  proposed  to  be  enacted  by  any  pilotage 
authority  in  pursuance  of  the  foregoing  powers  shall,  before  it  is  submitted 
to  her  Majesty  in  council  for  her  assent,  be  published  in  such  manner  as  may 
from  time  to  time  be  prescribed  by  the  Board  of  Trade. 


Byelaws  to  be  CCCXXXV.  Every  order  in  council  made  in  pursuance  of  the  provisions 

laid  before  Pariia-  hereinbefore  contained  shall  be  laid  before  both  Houses  of  Parliament  as  soon 
*"*°  ■  as  possible  after  the  making  thereof. 


Power  of  appeal 
to  Board  of 
Trade. 


CCCXXXVI.  If  the  greater  part  in  number  of  the  qualified  pilots  belong- 
ing to  any  port,  or  the  local  marine  board,  where  there  is  one,  or  at  any  port 
where  there  is  no  local  marine  boeu-d,  if  any  masters,  owners  or  insurers  of 
ships,  being  not  less  than  six  in  number,  consider  themselves  aggrieved  by 
any  regulation  or  byelaw  in  force  when  this  act  comes  into  operation  or  here- 
after made  under  some  authority  other  than  the  provisions  or  this  act,  or  by 
any  defect  or  omission  therein,  they  may  appeal  to  the  Board  of  Trade,  and 
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the  said  board  may  thereupon  revoke  or  alter  any  such  regulation  or  byelaw 
or  may  make  additions  thereto  in  such  manner  as,  having  regard  to  the  in- 
terests of  the  persons  concerned,  may  appear  to  be  just  and  expedient;  and 
every  order  so  made  shall  be  conclusive  in  the  matter.  plhtage 

Juthoritiet 

Returns  by  Pilotage  Authorities  (General).  {General). 

CCCXXX VII.  Every  pilotage  authority  shall  deliver  periodically  to  the  PUotage  autho- 
Board  of  Trade,  in  such  form  and  at  such  times  as  such  board  requires,  jSifrrturnVto 
returns  of  the  following  particulars  with  regard  to  pilotage  within  the  port  the  Board  of 
or  district  under  the  jurisdiction  of  such  autnority  ;  (that  is  to  say,)  Trade  of  certain 

(1.)  AH  byelaws,  regulations,  orders,  or  ordinances  relating  to  pilots  or  Secte?iSth^p?- 

pilotage  for  the  time  beine  in  force :  lotage. 

(2.)  The  names  and  ages  of  all  pilots  or  apprentices  licensed  or  authorized 
to  act  by  such  authority,  and  of  all  pilots  or  apprentices  acting  either 
mediately  or  immediately  under  such  authority,  whether  so  licensed 
or  authorized  or  not : 
(8.)  The  service  for  which  each  pilot  or  apprentice  is  licensed : 
(4.)  The  rates  of  pilotage  for  the  time  being  in  force,  including  therein  the 
rates  and  descriptions  of  all  charges  upon  shipping  made  for  or  in 
respect  of  pilots  or  pilotage : 
(5.)  The  total  amount  received  for  pilotage,  distinguishing  the  several 
amounts  received  from  British  ships  and  from  n>reign  ships  respec- 
tively, and  the  several  amounts  received  in  respect  of  different  classes 
of  ships  paying  different  rates  of  pilotage,  according  to  the  scale  of 
such  rates  for  the  time  being  in  force,  and  the  several  amounts  received 
for  the  several  classes  of  service  rendered  by  pilots;  and  also  the 
amount  paid  by  such  ships  (if  any)  as  have  before  reaching  the  outer 
limits  of  pilotage  water  if  outward  bound,  or  their  port  of  destination 
if  inward  bound,  to  take  or  pay  for  two  or  more  pilots,  whether 
licensed  by  the  same  or  by  different  pilotage  authorities;  together 
with  the  numbers  of  the  ships  of  each  of  the  several  classes  paying 
such  several  amounts  as  aforesaid : 
(6.)  The  receipt  and  expenditure  of  all  monies  received  by  or  on  behalf  of 
such  authority,  or  by  or  on  behalf  of  any  sub- commissioners  appointed 
by  them,  in  respect  of  pilots  or  pilotage : 
And  shaU  allow  the  Board  of  Trade,  or  any  persons  appointed  by  such  board 
,  for  the  purpose,  to  inspect  any  books  or  documents  in  its  possession  relating 
to  the  several  matters  hereinbefore  required  to  be  retumea  to  the  Board  of 
Trade. 

CCCXXXVIII.  If  any  of  such  pilotage  authorities  as  aforesaid  (other  if  local  autho- 
than  the  Trinity  House,  or  sub-commissioners  of  pilotage  appointed  by  it,  as  J{J***  '*^^^* 
hereinafter  mentioned),  fail  to  deliver  to  the  Board  of  Trade  the  periodical  turmTtheir  y^ru- 
returns  hereinbefore  required  within  one  year  of  such  time  as  may  be  fixed  diction  may  be 
by  such  board  for  the  purpose,  or  if  any  of  such  authorities  do  not  allow  the  Staity^aM.^*** 
said  board,  or  any  persons  who  may  be  appointed  by  it  for  the  purpose,  to 
inspect  any  books  or  documents  in  their  possession  relating  to  tne  matters 
hereinbefore  reouired  to  be  returned  by  them,  it  shall  fcS  lawful  for  her 
Majesty,  by  and  with  the  advice  of  her  Privy  Council,  to  direct  that  all  the 
ngbts  and  powers  of  such  authorities  in  respect  of  pilotage  shall  cease  or  be 
suspended  during  such  time  as  her  Majesty  directs ;  and  thereupon  the  Trinity 
House  shall  thereafter,  or  during  such  time  as  such  suspension  may  continue, 
have  and  exercise  the  same  powers  of  appointing  sub-commissioners  of 
pilotage,  and  of  licensing  pilots,  and  of  establishing  and  altering  rates  of 
pilotage,  within  the  district  within  which  the  authority  so  making  default 
has  previously  appointed  or  licensed  pilots,  as  it  is  by  this  act  authorized  to 
exercise  in  any  district  for  which  no  particular  provision  is  made  by  any  Act 
of  Parliament  or  charter  for  the  appointment  of  pilots,  and  shdl  also  during 
such  time  as  aforesaid  have  and  exercise  the  same  rights,  title  and  powers  to 
and  in  respect  of  any  pilotage  funds  or  other  pilotage  property  which  the  said 
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Returns  to  be 
laid  before  Par- 
liament. 

Licensing  of 

Matters  anaMales 

(General). 

Master  or  raate, 
if  examined  and 
passed,  to  receive 
a  pilotage  certifi- 
cate, enabling 
him  to  pilot  par- 
ticular ships. 


Renewal  of  pilot- 
age certiflcaie. 


Board  of  Trade 
to  examine  and 
grant  pilotage 
certificates  to 
mates,  on  pilot- 
age authorities 
refusing  to  do  so. 


Fees  to  be  paid 
upon  such  certifi* 
cates  and  the  re- 
newals thereof. 


pilotage  authorities  would  or  might  haye  had  or  exercised  if  not  sosafpended 
as  aforesaid. 

CCCXXXIX.  The  Board  of  Trade  shall  without  delav  cause  the  several 
returns  hereinbefore  required  to  be  made  to  such  board  to  be  laid  before  both 
Houses  of  Parliament. 

Licensing  cfMcaters  and  Mates  (General), 
CCCXL.  The  master  or  mate  of  any  ship  may,  upon  giving  doe  notice, 
and  consenting  to  pay  the  usual  expenses,  apply  to  any  pilotage  anthority  to 
be  examined  as  to  his  capacity  to  pilot  the  ship  of  which  he  is  master  or  mate, 
or  an^  one  or  more  ships  belon^ng  to  the  same  owner,  within  any  part  of 
the  district  over  which  such  pilotage  authority  has  jurisdiction ;  and  such 
master  or  mate  shall,  if  such  authority  thinks  fit,  thereupon  be  examined; 
and  if  found  competent  a  pilotage  certificate  shall  be  granted  to  him,  coo- 
taining  his  name,  a  specification  of  the  ship  or  ships  in  respect  of  which  be 
has  been  examined,  and  a  description  of  the  limits  within  which  he  is  to  pilot 
the  same,  such  limits  to  be  withm  such  jurisdiction  as  aforesaid;  and  nicfa 
certificate  shall  enable  the  person  therein  named  to  pilot  the  ship  or  any  of 
the  ships  therein  specified,  of  which  he  is  acting  as  master  or  mate  at  tbe 
time,  but  no  other,  within  the  limits  therein  described,  without  incniring 
any  penalties  for  the  non-employment  of  a  qualified  pilot 

CCCXLI.  The  pilotage  certificate  so  granted  shall  not  be  in  force  for 
more  than  one  year,  unless  the  same  is  renewed,  which  may  fitxn  tune 
to  time  be  done  by  an  indorsement  under  the  hand  of  the  secretary  or 
other  proper  officer  of  the  authority  by  whom  such  certificate  wu 
granted. 

CCCXLII.  If  upon  complaint  to  the  Board  of  Trade  it  appear  to  meh 
board  that  any  such  authority  as  aforesaid  has  without  reasonable  oaose  re- 
fused or  neglected  to  examine  any  master  or  mate  who  has  applied  to  them 
for  the  purpose,  or  after  he  has  passed  the  examination  has  without  reasonable 
cause  refused  or  neglected  to  grant  him  a  pilotage  certificate,  or  that  tbe 
examination  of  any  such  master  or  mate  has  been  unfoirly  or  improperly  con- 
ducted, or  that  any  terms  imposed  or  sought  to  be  imposed  by  such  antooritv 
are  unfair  or  improper,  or  that  any  pilotage  certificate  granted  by  saeb| 
authority  has  been  improperly  withdrawn,  the  Board  of  Trade  may,  if  in  its 
judOTient  the  circumstances  appear  to  require  it,  appoint  persons  to  extmiae 
such  master  or  mate,  and  if  he  is  found  competent  may  grant  him  a  pilots^ 
certificate,  containing  the  same  particulars  as  would  have  been  inserted  m 
any  certificate  granted  by  such  pilotage  authorities  as  aforesaid,  upon  socb 
terms  and  conditions,  and  subject  to  such  regulations,  as  such  board  oaj 
think  fit ;  and  such  certificate  shall  have  the  same  efft^t  as  if  it  had  bees 
granted  by  such  pilotage  authority  as  aforesaid ;  and  such  certificate  shall  be 
in  force  for  one  year,  and  may  be  renewed  from  year  to  ye*>S  either  by  the 
said  authorities  m  manner  hereinbefore  mentioned,  or  by  the  Board  of  Trade, 
if  such  board  thinks  fit,  such  renewal  to  be  indorsed  on  the  said  certificate, 
either  by  such  person  as  the  Board  of  Trade  may  appoint  for  the  purpose,  or 
in  manner  hereinbefore  provided  as  to  certificates  granted  by  any  pilotage 
authority. 

CCCXLIII.  All  masters  or  mates  to  or  for  whom  any  such  pilotage 
certificates  as  aforesaid  are  granted  or  renewed  by  any  pilotage  aathonty 
shall  pay  to  such  authority,  or  as  it  directs,  such  fees  upon  their  respective 
certificates  and  upon  the  renewals  thereof,  as  are  from  time  to  time  fixed  for 
that  purpose  by  such  anthority,  with  the  consent  of  the  Board  of  Trade;  aw 
all  masters  and  mates  to  or  for  whom  any  such  certificates  are  granted  or 
renewed  by  the  Board  of  Trade  shall  pay  to  such  board,  or  as  it  directs,  socb 
fees  upon  their  certificates  and  upon  the  renewals  thereof  as  may  be  fixed  by 
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such  board,  so  Devertbeless  that  in  the  case  of  pilotage  certificates  granted  or 
fenewed  by  the  Board  of  Trade  such  fees  shall  in  no  case  be  less  than  the 
fees  payable  by  the  qualified  pilots  in  the  same  district  upon  their  licences 
and  the  renewal  thereof;  and  such  fees  shall  in  the  case  of  certificates  and 
renewals  granted  by  pilotage  authorities  be  applicable,  either  to  paying  the 
expense  of  the  examinations,  or  any  other  general  expenses  connected  with 
pilotage  incurred  by  such  authorities,  or  to  the  pilots  superannuation  fund  of 
the  district  (if  any),  or  otherwise  for  the  benefit  of  the  pilots  appointed  by 
SQcb  authorities,  as  such  authorities  think  fit ;  and  such  fees  shall  in  the  case 
of  pilotage  certificates  granted  or  renewed  by  the  Board  of  Trade  be  applica- 
ble to  the  expense  of  the  examinations,  and  the  surplus  (if  any)  shall  be 
applied  for  the  benefit  of  the  qualified  pilots  of  the  port  or  district  to  which 
tuch  certificates  apply,  in  such  manner  as  such  board  thinks  fit. 

CCCXLIV.  If  at  any  time  it  appears  to  the  Board  of  Trade  or  to  any  Power  to  wHh- 
pilotage  authority  that  any  master  or  mate  to  whom  a  pilotage  certificate  has  ^^^  pilotage. 
been  granted  by  such  Board  or  authority  has  been  guilty  of  misconduct,  or 
has  shown  himself  incompetent  to  pilot  hi:*  ship,  such  Board  or  such  authority 
(s»  the  case  may  be)  may  thereupon  withdraw  his  certificate,  and  such  cer- 
tificate shall  thenceforth  cease  to  be  of  any  effect  whatever. 

Pilot  Boat* 

Pilot  Boats  (General),  {General). 

CCCXLV.  All  boats  and  ships  regularly  employed  in  the  pilotage  service  Pilot  boats,  how 
of  any  district  shall  be  approved  and  licensed  by  the  pilotage  authority  of  to  be  provided, 
such  district,  who  may,  at  their  discretion,  appoint  and  remove  the  masters 
of  such  boats  and  ships. 

CCCXLVI.  Every  pilot  boat  or  ship  shall  be  distinguished  by  the  follow-  Characterutict 
ing  characteristics ;  ( that  is  to  say,)  ®'  P"***  ^^^•* 

(1.)  A  black  colour  painted  or  tarred  outside,  with  the  exception  of  such 
names  and  numbers  as  are  hereinafter  mentioned ;  or  such  other  dis- 
tinguishing colour  or  colours  as  the  pilotage  authority  of  the  district, 
with  the  consent  of  the  Board  of  Trade,  directs : 
(2.)  On  her  stern  the  name  of  the  owner  thereof  and  the  port  to  which 
she  belongs  painted  in  white  letters  at  least  one  inch  broad  and  three 
inches  long,  and  on  each  bow  the  number  of  the  licence  of  such  boat 
or  ship : 
(3.)  When  afloat,  a  flag  at  the  mast-head  or  on  a  sprit  or  stafi^,  or  in  some  . 
other  equally  conspicuous  situation  ;  such  fla^  to  be  of  large  dimen- 
sions compared  with  the  size  of  the  boat  or  snip  carrying  the  same, 
and  to  be  of  two  colours,  the  upper  horizontal  half  white,  and  the 
lower  horizontal  half  red : 
And  it  shall  be  the  duty  of  the  master  of  such  boat  or  ship  to  attend  to  the 
following  particulars:  nrst,  that  the  boat  or  ship  possesses  all  the  above 
characteristics;  secondly,  that  the  aforesaid  flag  is  kept  clean  and  distinct,  so 
as  to  be  easily  discerned  at  a  proper  distance;  and,  lastly,  that  the  names  find 
numbers  before  mentioned  are  not  at  any  time  concealed ;  and  if  default  is 
made  in  any  of  the  above  particulars  he  shall  incur  a  penalty  not  exceeding 
twenty  pounds  for  each  default. 

CCCXLVII.  Whenever  any  qualified  pilot  is  carried  off  in  a  boat  or  ship  Qualifled  pilot  to 
not  in  the  pilotage  service  he  shall  exhibit  a  fla^  of  the  above  description,  in  f^JjJ*J  Jjf  {„ 
order  to  show  that  such  boat  or  ship  has  a  qualified  pilot  on  board;  and  if  he  puot  boat, 
fails  to  do  so,  without  reasonable  cause,  he  shall  incur  a  penalty  not  exceed- 
ing fifty  pounds. 

CCCXLVIII.  If  any  boat  or  ship,  not  having  a  licensed  pilot  on  board,  Penalty  on  ordi- 
displays  a  f^«g  of  the  above-mentioned  description,  there  shall  be  incurred  for  JKi^^'t  flag- 
every  such  onence  a  penalty  not  exceeding  fifty  pounds,  to  be  recovered  from 
the  owner  or  from  the  master  of  such  boat  or  snip. 
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APPENDIX. 


Pilot  Licences 
(General). 

Registry  of  pilot 
licence. 


Copies  of  regula- 
tions to  be  fur- 
nished to  quali- 
fied pilot,  and  to 
be  produced  by 
him. 


Qualified  pilot  to 
produce  licence 
to  employer. 


Licences  to  be 
delivered  up, 
when  required, 
and  returned  on 
death. 


Compulsory 

Pilotage 
{General). 

Compulsory  pi- 
lotage, in  what 
mode  to  be  en- 
forced. 


Home  trade  pas- 
senger ships  to 
employ  qualified 
pilots,  unless 
they  have  certifi- 
cated masters  or 
mates. 


Pilot  Licences  {General), 
CCCXLIX.  Every  •qualified  pilot  on  his  appointment  shall  reoeiTe  a 
licence,  containing  his  name  and  usual  place  of  abode,  together  with  a  de- 
scription of  his  person,'  and  a  specification  of  the  limits  within  which  he  is 
qualified  to  act:  and  i4;  shall  be  the  duty  of  the  principal  officer  of  customs  at 
the  place  at  or  nearest  to  which  any  qualified  pilot  may  reside,  upon  his 
request,  to  register  his  licence ;  and  no  qualified  pilot  shall  be  entitled  to  act 
as  such  until  his  licence  is  so  registered;  and  any  qualified  pilot,  acting 
beyond  the  limits  for  which  he  is  qualified  by  his  licence  shall  be  considers 
as  an  unqualified  pilot 

CCCL.  Every  qualified  pilot  shall,  upon  receiving  his  licence,  be  famished 
with  a  copy  of  such  part  of  this  act  as  relates  to  pilotage,  together  with  a 
copy  of  the  rates,  bye-laws  and  regulations  established  within  the  district  for 
which  he  is  licensed  ;  and  he  shall  produce  such  copies  to  the  master  of  any 
ship,  or  other  person  employing  him,  when  required  to  do  so,  under  a  penalty 
in  case  of  default  not  exceeding  ^ve  pounds. 

CCCLI.  Every  qualified  pilot,  while  acting  in  that  capacity,  shall  be  prth 
vided  with  his  licence,  and  produce  the  same  to  every  person  by  whom  be  is 
employed,  or  to  whom  he  tenders  his  services  as  pilot;  and  if  he  refuses  to  do 
so  at  the  request  of  such  person,  he  shall  incur  for  each  ofiTence  a  penalty  not 
exceeding  ten  pounds,  and  shall  be  subject  to  suspension  or  dismissal  by  the 
pilotage  authority  by  whom  he  is  licensed. 

CCCLI  I.  Every  qualified  pilot,  when  required  by  the  pilotage  authority 
who  appointed  him,  shall  produce  or  deliver  up  bis  licence;  and  on  the  death 
of  any  qualified  pilot  the  person  into  whose  hands  his  licence  happens  to  fall 
shall  without  delay  transmit  the  same  to  the  pilotage  authority  who  ap- 
pointed the  deceased  pilot;  and  any  pilot  or  person  ftiiling  to  comply  with 
the  provisions  of  this  section  shall  incur  a  penalty  not  exceeding  ten  pounds. 

Compubory  Pilotage  (General). 
CCCLIIL  Subject  to  any  alteration  to  be  made  by  any  pilotage  authority 
in  pursuance  of  the  power  hereinbefore  in  that  behalf  given,  the  employment 
of  pilots  shall  continue  to  be  compulsory  in  all  districts  in  which  the  same 
was  by  law  compulsory  immediately  before  the  time  when  this  act  comes  into 
operation ;  and  all  exemptions  from  compulsory  pilotage  then  existing  within 
such  districts  shall  also  continue  in  force ;  and  every  master  of  any  uncx- 
empted  ship  navigating  within  any  such  district  who,  after  a  qualified  pilot 
has  offered  to  take  charge  of  such  ship  or  has  made  a  signal  for  that  purpow, 
either  himself  pilots  such  ship  without  possessing  a  pilotage  certificate  en- 
abling him  so  to  do,  or  employs  or  continues  to  employ  an  unqualified  person 
to  pilot  her,  and  every  master  of  any  exempted  ship  navigating  withm  anv 
such  district  who  after  a  qualified  pilot  has  offered  to  take  charge  of  such 
ship  or  has  made  a  signal  for  that  purpose  employs  or  continues  to  employ  an 
unqualified  pilot  to  pilot  her,  shall  for  every  such  oflfence  incur  a  penalty  of 
double  the  amount  of  pilotage  demandable  tor  the  conduct  of  such  ship. 

CCCLI  V.  The  master  of  every  ship  carrying  passengers  between  any  place 
situate  in  the  United  Kingdom,  or  the  islands  of  Guernsey,  Jersey,  skrk, 
Alderney  and  Man,  and  any  other  place  so  situate,  when  navigating  upon 
any  waters  situate  within  the  limits  of  any  district  for  which  pilots  are  licensed 
bj'  any  pilotage  authority  under  the  provisions  of  this  or  of  any  other  act,  or 
upon  any  part  thereof  so  situate,  shall,  unless  he  or  his  mate  has  a  pilotage 
certificate  enabling  such  master  or  mate  to  pilot  the  said  ship  within  such 
district,  granted  under  the  provisions  hereinbefore  contained,  or  such  certi6- 
cate  as  next  hereinafter  mentioned,  being  a  certificate  applicable  to  such  dis- 
trict and  to  such  ship,  employ  a  qualifieu  pilot  to  pilot  his  ship ;  and  if  he 
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£u]s  so  to  do  he  shall  for  every  offence  incur  a  penalty  not  exceeding  one 
hundred  pounds. 

CCCLV.  Any  master  or  mate  of  a  ship  which  by  the  last  preceding  section  Certificate*,  how 
»  made  subject  to  compulsory  pilotage  may  apply  to  the  Board  of  Trade  for  luc^hSlSISi  wd 
a  certificate,  and  the  Board  of  Trade  shall  thereupon,  on  satisfactory  proof  mates. 
of  his  having  continuously  piloted  any  ship  within  the  limits  of  any  .pilotage 
district,  or  of  any  part  or  parts  thereof,  for  two  years  prior  to  the  commence- 
ment of  this  act,  or  upon  satisfactory  proof  by  examination  of  his  competency, 
or  otherwise,  as  it  may  deem  expedient,  cause  to  be  granted  to  him,  or  to  be 
indorsed  on  any  certihcate  of  competency  or  service  obtained  by  him  under 
the  third  part  of  this  act,  a  certificate  to  the  effect  that  he  is  authorized  to 
pDot  any  ship  or  ships  belonging  to  the  same  owner,  and  of  a  draft  of  water 
not  greater  than  such  draft  as  may  be  specified  in  the  certificate  within  the 
limits  aforesaid;  and  the  said  certificate  shall  remain  in  force  for  such  time  as 
the  Board  of  Trade  directs,  and  shall  enable  the  master  or  mate  therein  named 
to  conduct  the  ship  or  ships  therein  specified  within  the  limits  therein  de- 
scribed to  the  same  extent  as  if  the  last  preceding  section  had  not  been  passed, 
but  not  further  or  otherwise ;  and  every  such  master  or  mate  shall,  upon  ap- 
plying for  such  certificate  or  for  any  renewal  thereof,  pay  to  the  Board  of 
Trade,  or  as  it  directs,  such  fees  not  exceeding  the  fees  payable  on  an  exami- 
nation for  a  master's  certificate  of  competency  under  the  third  part  of  this  act 
as  the  Board  of  Trade  directs ;  and  such  fees  shall  be  applied  in  the  same 
manner  in  which  the  fees  payable  on  such  last-mentioned  examination  are  _ .  . ,  _  .  ., 
made  applicable.  ai^R^JLtJ^SSi 

of  Pilots 

Big/Us,  Privileges  and  Bemuneration  of  Pilots  (General).  {Oenerai). 

CCCLVI.  If  any  boat  or  ship,  having  a  qualified  pilot  on  board,  leads  any  Qualified  pilot 
ship  which  has  not  a  qualified  pilot  on  board  when  such  last-mentioned  ship  when  otuS^S  to 
cannot  from  particular  circumstances  be  boarded,  the  pilot  so  leading  such  pilotage, 
last-mentioned  ship  shall  be  entitled  to  the  full  pilotage  for  the  distance  run 
as  if  be  had  actually  been  on  board  and  had  charge  of  such  ship. 

CCCLVII.  No  pilot,  except  under  circumstances  of  unavoidable  necessity.  Allowance  to 
shall  without  his  consent  be  taken  to  sea  or  beyond  the  limits  for  which  he  is  tSte?out^ofhif 
licensed  in  any  ship  whatever ;  and  every  pilot  so  taken  under  circumstances  district, 
of  unavoidable  necessity  or  without  his  consent  shall  be  entitled,  over  and 
above  his  pilotage,  to  the  sum  of  ten  shillings  and  sixpence  a  day,  to  be  com- 
puted from  and  inclusive  of  the  day  on  which  such  ship  passes  the  limit  to 
which  he  was  engaged  to  pilot  her  up  to  and  inclusive  of  the  day  of  his  being 
returned  in  the  said  ship  to  the  place  where  be  was  taken  on  board,  or  up  to 
and  inclusive  of  such  day  as  will  allow  him,  if  discharged  from  the  snip, 
sufficient  time  to  return  thereto ;  and  in  such  last- mentioned  case  he  shall  be 
entitled  to  his  reasonable  travelling  expenses. 

CCCLVIII.  Any  (qualified  pilot  demanding  or  receiving,  and  also  any  Penalty onquail- 
master  offering  or  paymg  to  any  pilot,  any  other  rate  in  respect  of  pilotage  fn^ormaater  ^ 
services,  whe£er  greater  or  less,  than  the  rate  for  the  time  being  demand-  offering  improper 
able  by  law  shfSi  for  each   offence   incur  a  penalty  not  exceeding  ten  ^^• 
pounds. 

CCCLIX.  If  any  master,  on  being  requested  by  any  qualified  pilot  having  ^^^^^"^  J°jy,^ 
the  charge  of  his  ship  to  declare  her  draught  of  water,  refuses  to  do  so,  or  declaration  as  to 
himself  makes  or  is  privy  to  any  other  person  making  a  false  declaration  to  draught  of  ship 
such  pilot  as  to  such  draught,  he  shall  incur  a  penalty  for  every  such  offence  JJiJi^jJ*^*"' 
not  exceeding  double  the  amount  of  pilotage  which  would  have  been  payable 
to  the  pilot  making  such  request ;  and  if  any  master  or  other  person  interested 
in  a  ship  makes  or  is  privy  to  any  other  person  making  any  fraudulent 
alteration  in  the  marks  on  the  stem  or  stem  post  of  such  ship  denoting  her 
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Power  of  quali- 
fied pilot  to  su- 
persede unquali- 
fied pilot. 


Penalty  on  un- 
qualified person 
acting  as  pilot. 


draught  of  water,  the  offender  shall  incur  a  penalty  not  exceeding  five  hmi- 
dred  pounds. 

CCCLX.  A  qualified  pilot  may  supersede  an  unqualified  pilot,  hot  it  shall 
be  lawful  for  the  master  to  pay  to  such  unqualified  pilot  a  proportionate  tmm 
for  his  services,  and  to  deduct  the  same  from  the  charge  of  the  qualified 
pilot;  and  in  case  of  dispute  the  pilotage  authority  by  whom  the  qualified 
pilot  is  licensed  shall  determine  the  proportionate  sums  to  which  each  party 
IS  entitled. 

CCCLX  I.  An  unqualified  pilot  assuming  or  continuing  in  the  charge  of 
any  ship  after  a  qualified  pilot  has  offered  to  take  charge  of  her,  or  osing  a 
licence  which  he  is  not  entitled  to  use  for  the  purpose  of  making  himself  ap- 
pear to  be  a  qualified  pilot,  shall  for  each  offence  incur  a  penalty  not  exceed- 
ing fifty  pounds. 

Occasions  on  .  CCCLXII.  An  unqualified  pilot  may,  within  any  pilotage  district,  without 

which  unlicensed  gubjccting  himself  or  bis  employer  to  any  penalty,  take  charge  of  a  ship  ss 
E  pUots.  *^  pilot  under  the  following  circumstances ;  (that  is  to  saj%) 

When  no  qualified  pilot  has  offered  to  take  charge  of  such  ship,  or  made  a 

signal  for  that  purpose ;  or 
When  a  ship  is  in  distress  or  under  circumstances  making  it  necessary  for 
the  master  to  avail  hhnself  of  the  best  assistance  which  can  be  toond  at 
the  time ;  or 
For  the  purpose  of  changing  the  moorings  of  any  ship  in  port,  or  of  taking 
her  into  or  out  of  any  dock,  in  cases  where  such  act  can  be  done  by  an 
unqualified  pilot  without  infringing  the  regulations  of  the  port  or  any 
orders  which  the  harbour  master  is  legally  empowered  to  give. 

Liability  for  and  CCCLX II I.  The  following  persons  shall  be  liable  to  pay  pilotage  dues  for 
Me°duM.^^^"**''  any  ship  for  which  the  services  of  a  qualified  pilot  are  obtained ;  (that  is  to 
say,)  the  owner  or  master,  or  such  consignees  or  agents  thereof  as  have  paid 
or  made  themselves  liable  to  pay  any  other  charge  on  account  of  such  ship  in 
the  port  of  her  arrival  or  discharge,  as  to  pilotage  inwards,  and  in  the  port 
from  which  she  clears  out  as  to  pilotage  outwards;  and  in  default  of  payment 
such  pilotage  dues  may  be  recovered  in  the  same  manner  as  penalties  of  the 
like  amount  may  be  recovered  by  virtue  of  this  act;  but  such  recovery  shall 
not  take  place  until  a  previous  demand  thereof  has  been  made  in  writing, 
and  the  dues  so  demanded  have  remained  unpaid  for  seven  days  after  the  time 
of  such  demand  bein^  made. 


Power  for  con- 
signees to  retain 
pilotage  duet 
paid  by  them. 


Offences  of  PUott 
(General). 

Penalties  on  qua- 
lified pUot : 

exercising  cer- 
tain trades; 


offending  against 
revenue ; 

guilty  of  corrupt 
practices; 


CCCLXiy.  Every  consignee  and  agent  (not  being  the  owner  or  masto) 
hereby  made  liable  for  the  payment  of  pilotage  dues  in  respect  of  any  ship 
may,  out  of  any  monies  in  his  hands  received  on  account  of  such  ship  or  be- 
longing to  the  owner  thereof,  retain  the  amount  of  all  dues  so  paid  by  him 
together  with  any  reasonable  expenses  he  may  have  incurred  by  reason  of 
such  payment  or  liability. 

Offences  of  Pilots  (General). 
CCCLXV.  If  any  qualified  pilot  commits  any  of  the  following  offences, 
(that  is  to  say,) 
(I.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent,  servant,  or 

other  person,  any  public  house  or  place  of  pubhc  entertainment,  or 

sells  or  is  interested  in  selling  any  wine,  spirituous  liquors^  tobacco  or 

tea: 
(2.)  Commits  any  fraud  or  other  offence  against  the  revenues  of  customs  or 

excise  or  the  laws  relating  thereto : 
(3.)  Is  in  any  way  directly  or  indirectly  concerned  in  any  corrupt  practices 

relating  to  ships,  their  tackle^  furniture,  cargoes,  crews  or  passengen. 
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or  to  persons  in  distress  at  sea  or  by  shipwreck,  or  to  their  monies, 

CmIs  or  chattels : 
nds  his  licence  :  lending  licence; 

(5.)  Acts  as  pilot  whilst  suspended :  acting  when  tut- 

Acts  as  pilot  when  in  a  state  of  intoxication :  pendcd; 

Employs  or  causes  to  be  employed  on  board  any  ship  of  which  he  has  Srunf  T***" 
the  charge  any  boat,  anchor,  cable  or  other  store,  matter  or  thing  be-  unnecessarily 
yond  what  is  necessary  for  the  service  of  such  ship,  with  the  intent  to  causing  expense; 
enhance  the  expenses  of  pilotage  for  his  own  gain  or  for*  the  gain  of 
any  other  person : 
(8.)  Refuses  or  wilfully  delays,  when  not  prevented  by  illness  or  other  declining  to  go 
reasonable  cause,  to  take  charge  of  any  ship  within  the  limits  of  his  ^^'' 
licence  upon  the  signal  for  a  pilot  being  made  by  such  ship,  or  upon 
being  required  to  do  so  by  the  master,  owner,  agent  or  consignee 
thereof,  or  by  any  officer  of  the  pilotage  authority  by  whom  such  pilot 
is  licensed,  or  by  any  principal  officer  of  customs : 
(9.)  Unnecessarily  cuts  or  slips  or  causes  to  be  cut  or  slipped  any  cable  be-  nnnecessarily 
londng  to  any  ship :  pjng^bie?  ^ 

(10.)  Refuses,  on  the  request  of  the  master,  to  conduct  the  ship  of  which  refusing  to  con- 
he  has  the  charge  into  any  port  or  place  into  which  he  is  qualified  duct  ship  into 
to  conduct  the  same,  except  on  reasonable  ground  of  danger  to  the  ^^' 
ship: 
(11.)  Quits  the  ship  of  which  he  has  the  charge,  without  the  consent  quitting  ship, 
of  the  master,  before  the  service  for  which  he  was  hired  has  been 
performed : 
He  shall  for  each  such  offisnce,  in  addition  to  any  liability  for  damages  at  the 
suit  of  the  person  aggrieved,  incur  a  penalty  not  exceeding  one  hundred 
pounds,  and  be  liable  to  suspension  or  dismissal  by  the  pilotage  authority  by 
whom  he  is  licensed ;  and  every  person  who  procures,  abets  or  connives  at  the 
commission  of  any  such  offence  shall  likewise,  in  addition  to  any  such  liability 
for  damages  as  aforesaid,  incur  a  penalty  not  exceeding  one  hundred  pounds, 
and,  if  a  qualified  pilot,  shall  be  liable  to  suspension  or  dismissal  by  the  pilot- 
age authority  by  whom  he  is  licensed. 

CCCLXVI.  If  any  pilot,  when  in  charge  of  any  ship,  by  wilful  breach  of  f^JJ^^y^P^gJ} 
duly  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act  tending  ufo,*ofiim?.*  ^' 
to  the  immediate  loss,  destruction  or  serious  damage  of  such  ship,  or  tending 
immediately  to  endanger  the  life  or  limb  of  any  person  on  board  such  ship ; 
or  if  any  pilot,  by  wilful  breach  of  duty  or  by  neglect  of  duty,  or  by  reason 
of  drunkenness,  refiises  or  omits  to  do  any  lawful  act  proper  and  requisite  to 
be  done  by  him  for  preserving  such  ship  from  Ioas,  destruction  or  serious 
damage,  or  for  preserving  any  person  belonging  to  or  on  board  of  such 
ship  from  danger  to  life  or  limb,  the  pilot  so  offending  shall  for  each 
such  ofience  be  deemed  guilty  of  a  misdemeanor,  and,  if  a  qualified  pilot, 
also  be  liable  to  suspension  and  dismissal  by  the  authority  by  which  he  is 
licensed. 

CCCLXVII.  If  any  person,  by  wilful  misrepresentation  of  circumstances  Penalty  on  pilot 
upon  which  the  safety  of  a  ship  may  depend,  obtains  or  endeavours  to  obtain  ihiM^ng  htr 
the  charge  of  such  ship,  such  person,  and  every  other  person  procuring,  abet-  wilful  injury, 
ting  or  conniving  at  the  commission  of  such  onence,  shall,  in  addition  to  any 
liability  for  damages  at  the  suit  of  the  party  aggrieved,  incur  a  penalty  not 
exceeding  one  hundred  pounds,  and  if  the  offender  is  a  qualified  pilot,  he  shall 
also  be  liable  to  suspension  or  dismissal  by  the  pilotage  authority  by  which 
be  is  licensed. 

General  Power  of 

General  Potcer  of  Trinity  House.  TrimtyHouse. 

CCCLXVIII.  The  Trinity  House  may,  in  exercise  of  the  general  power  Power  of  Trinity 
hereinbefore  given  to  all  pilotage  authorities  of  doing  certain  things  in  rela-  reguuttons.^' 
tion  to  pilotage  matters,  alter  such  of  the  provisions  hereinafter  contained 
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Sub-CommU- 
iioMTt  and  Pilot* 
{Triniip  House). 

Power  of  Trinity 
House  to  appoint 
Sab-Commi»- 
•ionen. 


Trinity  House  to 
license  pilots  to 
act  within  certain 


as  are  expressed  to  be  subject  to  alteration  by  them  in  the 
and  to  the  same  extent  as  they  might  have  altered  the  same  if  sach  pro- 
visions had  been  contained  in  any  previous  act  of  Parliament  instead  of  in 
this  act. 

Sub' Commissioners  and  Pilots  {Trimty  House), 
CCCLXIX.  The  Trinity  House  shall  continue  to  appoint  sub-commiasion- 
ers,  not  being  more  than  nve  nor  less  than  three  in  number,  for  the  purpose 
of  examining  pilots  in  all  districts  in  which  they  have  been  used  to  malce  such 
appointments,  and  may,  with  the  consent  of  her  Majesty  in  council,  but  not 
otherwise,  appoint  like  sub-commissioners  for  any  other  district  in  which  no 
particular  provision  is  made  by  any  act  of  Parliament  or  charter  for  the  ap- 
pointment of  pilots ;  but  no  pilotage  district  already  under  the  authority  of 
any  sub-commissioners  appomted  by  the  Trinity  House  shall  be  extended, 
except  with  such  consent  as  aforesaid,  and  no  sub-commissioners  so  ap- 
pointed shall  be  deemed  to  be  pilotage  authorities  within  the  meaning  of  this 
act. 

CCCLXX.  The  Trinity  House  shall  continue,  after  due  examination  bj 
themselves  or  their  sub-commissioners,  to  appoint  and  license  under  their 
common  seal  pilots  for  the  purpose  of  conducting  ships  within  the  limits  fol- 
lowing or  any  portion  of  such  limits ;  (that  is  to  say,) 

(1.)  "The  London  District,"  comprising  the  waters  of  the  Thames  and 
Medway  as  high  as  London  Bridge  and  Rochester  Bridge  respectively, 
and  also  the  seas  and  channels  leading  thereto  or  therefrom  as  far  as 
Orfordness  to  the  north  and  Dungeness  to  the  south ;  so  nevertheless, 
that  no  pilot  shall  be  hereafter  licensed  to  conduct  ships  both  above 
and  below  Gravesend : 

(2.)  "  The  English  Channel  District,"  comprising  the  seas  between  Dun- 
geness and  the  Isle  of  Wight : 

(3.)  **  The  Trinity  House  Outport  Districts,"  comprising  any  pflotage  dis- 
trict for  the  appointment  of  pilots  within  which  no  particular  provisioB 
is  made  by  any  act  of  Parliament  or  charter. 

Publication  of  CCCLXXL  Subiect  to  any  alteration* to  be  made  by  the  Trinity  House, 

notice  of  licences   the  names  of  all  pilots  licensed  by  the  Trinity  House  shall  be  published  in 

Trfiiity*HJiie*of   manner  following;  (that  is  to  say,) 

puota.  (1.)  The  Trinity  House  shall  at  their  house  in  London  fix  up  a  notice 

specifying  the  name  and  usual  place  of  abode  of  every  pilot  so  licensed, 
and  the  limits  within  which  he  is  licensed  to  act : 
(2.)  The  Trinity  House  shall  transmit  a  copy  of  such  notice  to  the  Com- 
missioners of  Customs  in  London,  and  to  the  principal  officers  of  customs 
resident  at  all  ports  within  the  limits  for  which  such  pilot  is  licensed ; 
and  such  notice  shall  be  posted  up  by  the  Commissioners  at  the  Custom 
House  in  London,  and  by  such  officers  at  the  custom  houses  of  the 
ports  at  which  they  are  respectively  resident 

Bonds  to  be  CCCLXXII.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 

given.  every  Trinity  House  pilot  on  his  appointment  shall  execute  a  bond  for  one 

hundred  pounds  conditioned  for  the  due-observance  on  his  part  of  the  regu- 
lations and  bye-laws  of  the  Trinity  House,  such  bond  to  be  free  from  stamp 
duty,  and  from  any  other  charge  except  the  actual  expense  for  preparing  the 
same. 

Liability  limited.  CCCLXX  I IL  No  qualified  pilot  who  has  executed  such  bond  as  is  herein- 
before mentioned  shall  be  liable  for  neglect  or  want  of  skill  beyond  its  penalty 
and  the  amount  of  pilotage  payable  to  him  in  respect  of  the  voyage  on  which 
he  is  engaged. 

rtn°ewia?f  u-*"^        CCCLXXIV.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
cences.  no  licence  granted  by  them  shall  continue  in  force  beyond  the  thirty-first  day 
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of  January  next  ensoing  the  date  of  such  licence,  but  the  same  may,  upon 
the  application  of  the  pilot  holding  such  licence,  be  renewed  on  such  thirty- 
first  day  of  January  in  every  year,  or  any  subsequent  day^  by  indorsement 
under  the  hand  of  the  secretary  of  the  Trinity  House,  or  such  other  person 
as  may  be  appointed  by  them  K>r  that  purpose. 

CCCLXXV.  The  Trinity  House  shall  have  power  to  revoke  or  suspend  ^^^ff  g'**"JjM 
the  licence  of  any  pilot  appointed  by  them,  in  such  manner  and  at  such  time  S'nce*.*'***"    * 
as  they  think  fit 

Compulsorp 

Compulsory  Pilotage  {Trinity  House).  {TrinityUwue), 

CCCLXXVI.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  penaitvon ma»- 
and  to  the  exemptions  hereinafter  contained,  the  pilotage  districts  of  the  t«n  of  ships  em- 
Trinity  House  within  which  the  employment  of  pilots  is  compulsory  are  the  ploying  unil- 
London  district  and  the  Trinity  House  outport  districts,  as  hereinbefore  de-  JJuIfg «  pui't^' 
fined ;  and  the  master  of  every  ship  navigating  within  any  part  of  such  district 
or  districts,  who,  after  a  qualified  pilot  has  ofiered  to  take  charge  of  such  ship, 
or  has  made  a  signal  for  that  purpose,  either  himself  pilots  sucli  ship  without 
possessing  a  certificate  enabling  him  so  to  do,  or  employs  or  continues  to 
employ  an  unqualified  person  to  pilot  her,  shall  for  every  such  offence,  in     , 
addition  to  the  penalty  hereinbefore  specified,  if  the  Trinity  House  certifyr  in 
writing  under  their  common  seal  that  the  prosecutor  is  to  be  at  liberty  to  pro- 
ceed ror  the  recovery  of  such  additional  penalty,  incur  an  additional  penalty 
not  exceeding  ^\q  pounds  for  every  fifty  tons  burden  of  such  ship. 

CCCLXXVI  I.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  Trinity  House  to 
a  sufficient  number  oi  qualified  pilots  shall  always  be  reaSy  to  take  charge  of  ?**^«  regulations 
ships  coming  from  the  westward  past  Dungeness;  and  the  Trinity  House  guppiy^ofouaii- 
shall,  by  bye-law  to  be  made  in  the  same  manner  as  other  bye-laws  made  fled  pUots  at 
under  tne  powers  herein  contained,  make  such  regulations  with  respect  to  the  Dungeness. 
pilots  under  their  control  as  may  be  necessary  in  order  to  provide  for  an  un- 
intermitted  supply  of  qualified  pilots  for  such  ships,  and  to  insure  their  con- 
stant attendance  upon  and  due  performance  of  their  duty  both  by  night  and 
day,  whether  by  cruizing  between  the  South  Foreland  and  Dungeness,  or  by 
going  off  from  shore  upon  signals  made  for  the  purpose,  or  by  both  of  such 
means,  or  by  any  other  means,  and  whether  in  rotation  or  otherwise,  as  the 
Trinity  House  think  ^i, 

CCCLXXVni.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  Ship  coming  past 
every  master  of  any  ship  coming  from  the  westward,  and  bound  to  any  place  hav^ng^pUot^on 
in  the  rivers  Tliames  and  Medway,  (unless  she  has  a  qualified  pilot  on  board  board  to  take  the 
or  is  exempted  from  compulsory  pdotage,)  shall,  on  the  arrival  of  such  ship  off  fi^t  quaiifiwf 
Dungeness,  and  thenceforth  until  she  has  passed  the  south  buoy  of  the  Brake,  P"***  ***®  ^      ' 
or  a  line  to  be  drawn  from  Sandown  Castle  to  the  said  buoy,  or  until  a 
qualified  pilot  has  come  on  board,  display  and  keep  flying  the  usual  signal 
for  a  pilot ;  and  if  any  qualified  pilot  is  within  hail,  or  is  approaching  and 
within  half  a  mile,  and  has  the  proper  distinguishing  fiag  fiying  in  his  boat, 
such  master  shall,  by  heaving-to  in  proper  time  or  shortening:  sail,  or  by  any 
practicable  means  consistent  with  the  safety  of  his  ship,  facilitate  such  pilot 
getting  on  board,  and  shall  give  the^arge  of  piloting  his  ship  to  such  pilot; 
or  if  there  are  two  or  more  of  such  pilots  offering  at  the  same  time,  to  such 
one  of  them  as  may,  according  to  the  regulations  for  the  time  being  in  force, 
be  entitled  or  required  to  take  such  charge ;  and  if  any  such  master  fails  to  Penalty  on  mas- 
display  or  keep  flying  the  usual  signal  for  a  pilot  in  manner  hereinbefore  Jf"p[Jy  uf^^ 
required,  or  to  facilitate  any  such  qualified  pilot  as  aforesaid  getting  on  board  signal  for  pilot. 
as  hereinbefore  required,  or  to  ^ive  the  charge  of  piloting  his  ship  to  such 
pilot  as  hereinbefore  mentioned  in  that  behalf,  he  shall  incur  a  penalty  not 
exceeding  double  the  sum  which  might  have  been  demanded  for  the  pilotage 
of  bis  ship,  such  penalty  to  be  paid  to  the  Trinity  House,  and  to  be  carried 
to  the  account  of  the  Trinity  House  Pilot  Fund. 
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APPENDIX. 


Exemptions  from 
compulsory  pilot< 
<ge. 


Raie$  of  Pilotage 
{THniif  Houte). 

Rates  of  pilotage. 


CCCLXXIX.  The  following  ships,  when  not  carrying  passengers,  shall  he 
''  exempted  from  compulsorj'  pilotage  in  the  London  district,  and  in  the  Trinity 
House  outport  districts ;  (that  is  to  say,) 

(1.)  Ships  employed  in  the  coasting  trade  of  the  United  Kingdom : 

(2.)  Ships  of  not  more  than  sixty  tons  burden  : 

(3.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe  north  of  Bou- 
logne : 

(4.)  Ships  from  Guernsey,  Jersey,  Alderney,  Sark  or  Man,  whiph  are 
wholly  laden  with  stone  being  the  produce  of  those  islands : 

(6.^  Ships  naviorating  within  the  limits  of  the  port  to  which  they  belong: 

(6.)  Ships  passing  through  the  limits  of  any  pilotage  district  on  their 
voyages  between  two  places  both  situate  out  of  such  limits,  and  not 
being  bound  to  any  place  within  such  limits  nor  anchoring  therein. 


Payment  of  pOot- 
age  doe  from 
foreign  ships 
trading  to  and 
ftom  the  port  of 
London. 


Certificate  of  pay- 
ment of  pilotage 
to  be  given. 


Application  of 
such  monies  by 
Trinity  House. 


Settlement  of 
difference  as  to 
draught  of  ship. 


Rates  of  Pilotage  {Trinity  House). 
CCCLXXX.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
there  shall  continue  to  be  paid  to  all  Trinity  House  pilots,  in  respect  of  their 
pilotage  services,  such  dues  as  are  immediately  before  the  time  when  this  act 
comes  into  operation  payable  to  them  in  respect  of  such  services. 

CCCLXXX  I.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
and  notwithstanding  anything  hereinbefore  contained,  there  shall  be  paid  in 
respect  of  all  foreign  ships  trading  to  and  from  the  port  of  London,  and  not 
exempted  from  pilotage,  the  following  pilotage  due^ ;  that  is  to  say,  as  to 
ships  inwards,  the  full  amount  of  dues  for  the  distance  piloted,  and  as  to  ships 
outwards,  the  full  amount  of  dues  for  the  distance  required  by  law ;  and  pay- 
ment of  such  pilotage  dues  shall  be  made  to  the  collector  of  customs  in  the 
port  of  London  by  some  one  or  more  of  the  following  persons,  that  b  to  say, 
the  master  or  other  person  having  the  charge  of  such  ship,  or  the  consignees 
or  agents  thereof  who  have  paid  or  made  themselves  liable  to  pay  any  other 
charge  for  such  ship  in  the  said  port  of  London  ;  and  such  pilotage  may  be 
recovered  in  the  same  manner  as  other  pilotage  dues  are  hereinbefore  declared 
to  be  recoverable. 

CCCLXXXn.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
the  said  collector  of  customs  shall,  on  receiving  any  pilotage  dues  in  respect 
of  foreign  ships,  give  to  the  person  paying  the  same  a  receipt  in  writing;  and 
no  officer  of  customs  in  the  port  of  London  shall  grant  a  clearance  or  transire 
for  any  such  foreign  ship  as  aforesaid  without  the  production  of  such  receipt ; 
and  if  any  such  ship  attempts  to  go  to  sea  without  such  clearance  or  transire, 
any  such  officer  may  detain  her  until  the  said  receipt  is  produced. 

CCCLXXXin.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House, 
the  said  collector  shall  pay  over  to  the  Trinity  House  the  pilotage  dues 
received  by  him  in  respect  of  any  foreign  ship ;  and  the  Trinity  House  shall 
apply  the  same  in  manner  following : 

In  the  first  place,  in  paying  to  any  pilot  who  may  bring  sufficient  proof  of 
his  having  had  the  charge  of  such  ship  such  dues  as  would  have  been 
payable  to  him  for  such  pilotage  service  if  the  ship  had  been  a  Britiab 
ship,  after  deducting  therefrom  tli^poundage  due  to  the  Trinity  House: 
In  the  second  place,  m  paying  to  any  unlicensed  person  who  may  bring 
sufficient  proof  of  his  having,  in  the  absence  of  a  licensed  pilot,  had  tbe 
charge  of  such  ship,  such  amount  as  the  Trinity  House  may  think  proper, 
not  exceeding  the  amount  which  would  under  similar  circumstances  have 
been  payable  to  a  licensed  pilot,  after  deducting  poundage : 
And,  lastly,  shall  pay  over  to  the  Trinity  House  Pilots  Fund  the  rewdue, 
together  with  all  poundage  deducted  as  aforesaid. 

CCCLXXXIV.  Whenever  any  diflTerence  arises  between  the  master  and 
the  qualified  pilot  of  any  ship  trading  to  or  from  the  port  of  London  as  to  her 
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drangbt  of  water,  the  Trinity  house  shall  upon  application  by  either  party, 
tnade,  in  case  of  a  ship  inward-bound,  v.  ithiu  twelve  hours  after  her  arrival 
or  at  some  time  before  she  begins  to  discharge  her  cargo,  and  in  the  case  of  a 
ship  outward-bound  before  she  quits  her  mooriugs,  appoint  some  proper  officer 
who  shall  measure  the  ship,  and  settle  the  difference  accordingly :  and  there 
shall  be  paid  to  the  officer  measuring  such  ship,  by  the  party  against  whom  he 
decides,  the  following  sums ;  (that  is  to  say,)  one  guinea  if  the  ship  be  below, 
and  half  a  guinea  if  the  ship  be  above  the  entrance  of  the  London  Docks  at 

Wapping.  Pilot  Fund 

Pilot  Fund  {Trinity  House).  (THniiyHou^e). 

CCCLXXXV.  Subject  to  any  alteration  to  bfe  made  by  the  Trinity  House,  ^^^^^^l^^  ^^^ 
there  shall  continue  to  be  paid  to  them,  and  carried  over  to  the  Trinity  House  JJ^^j®        ^^^^ 
Pilot  Fund,  the  sums  of  money  following  ;  (that  ip  to  say,) 
(1.)  A  poundage  of  sixpence  in  the  pound  upon  the  pilotage  earnings  of 

all  pilots  licensed  by  the  Trinity  House : 
(2.)  A  sum  of  three  pounds  three  shillings  to  be  paid  on  the  first  day  of 
January  in  every  year  by  every  person  licensed  by  the  Trinity  House 
to  act  as  pilot  in  any  district  not  under  the  superintendence  of  sub- 
commissioners,  or  in  any  part  of  such  district : 
And  any  qualified  pilot  giving  a  false  account  of  his  earnings,  or  making  de- 
fault in  payment  of  any  sum  due  from  him  under  this  section,  shall  forfeit 
doable  the  amount  payable,  and  shall  further  be  liable,  at  the  discretion  of 
the  Trinity  House,  to  suspension  or  dismissal. 

CCCLXXXVI.  Subject  to  any  prior  charges  that  may  be  subsisting  Application  of 
thereon  by  virtue  of  any  act  or  acts  of  Parliament  or  otherwise,  the  said  ^^^' 
Trinity  House  Pilot  Fund  shall  be  chargeable  in  the  first  instance  with  such 
expenses  as  the  Trinity  House  may  duly  incur  in  performance  of  their  duties 
in  respect  of  pilots  and  pilotage,  and  after  payment  thereof  shall,  subject  to 
any  alteration  to  be  made  by  the  Trinity  House,  be  administered  by  the 
Trinity  House  for  the  benefit  of  such  pilots  licensed  by  them  after  the  first 
day  of  October,  one  thousand  eight  hundred  and  fifty-three,  as  are  incapa- 
citated for  the  performance  of  their  duty  by  reason  of  age,  infirmity  or  acci- 
dent, or  of  the  widows  and  children  of  pilots  so  licensed,  or  of  such  inca- 
pacitated pilots  only.  Appointment  of 

Sub'Commit- 

Appointment  of  Sub' Commissioners  by  Trinity  Houses  of  Hull  and  Houses  of  Hull 

Newcastle,  «*•<*  Newcastle. 

CCCLXXXVII.  The  two  corporations  of  the  Trinity  Houses  of  the  ports  Power  to  Trinity 
of  Hull  and  Newcastle  shall  continue  to  appoint  sub-commissioners,  not  being  "  d^Jfe^castlf^to 
more  than  seven  nor  less  than  three  in  number,  for  the  purpose  of  examining  appoint  sub-com- 
pilots  in  all  districts  in  which  they  have  been  used  to  make  such  appoint-  missioners. 
ments,  and  may,  with  the  consent  of  her  Majesty  in  council,  but  not  other- 
wise, appoint  like  sub-commissioners  for  any  other  district  situate  within 
their  respective  jurisdictions  ;  but  no  pilotage  district  already  under  the  au- 
thority of  any  sub-commissioners  appointed  by  either  of  the  said  corporations 
shall  be  extended,  except  with  such  consent  as  aforesaid  ;  and  no  sub-com- 
missioners appointed  or  to  be  appointed  by  the  Trinity  Houses  of  Hull  and 
Newcastle  shall  be  deemed  to  be  pilptage  authorities  within  the  meaning  of 
this  act,  nor  shall  anything  in  this  act  contained  be  held  to  confer  upon  the 
commissioners  for  regulating  the  pilotage  of  the  port  of  Kingston-upon-HuIl 
and  of  the  river  Humber  any  juri^diction  of  a  different  nature  or  character 
from  that  which  they  have  heretofore  exercised.  saving  ofounert 

and  Masters 

Saving  of  Owners  and  Masters  Rights,  Rights. 

CCCLXXXVIII.  No  owner  or  master  of  any  ship  shall  be  answerable  to  LJmiution  of 
any  person  whatever  for  any  loss  or  damage  occasioned  by  the  fault  or  inca-  liability  of  owner 
paci^  of  any  qualified  pilot  acting  in  charge  of  such  ship,  within  any  district  TOmJ^to^^  '  ** 
wb^e  the  employment  of  such  pilot  is  compulsory  by  law. 
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PART  VI. 

LIGHTHOUSES. 
JUanaaemmt  of 
Lighthoutet.  Management  of  Lighthaiues. 

Management  of  CCCLXXXIX.  Subject  to  the  provisions  bereinalter  contained,  and  snbject 
lighthouMs,  also  to  any  powers  or  rights  now  lawfully  enjoyed  or  exercised  by  any  per- 

beacoMto  be  in  SOU  or  body  of  persons  Laving  bv  law  or  usage  authority  over  local  light- 
Trinity  House  houses,  buoys  or  beacons,  heremaner  termed  ''  local  authorities,''  the  super- 
Northern^iigh?-"^  iutendeuce  and  management  of  all  lip^hthouses,  buoys  and  beacons  shall  be 
houses,  and  port    Vested  in  the  following  bodies ;  (that  is  to  ^yO 

of  Dublin  Cor-  In  England  and  Wales,  and  the  islands  or  Jersey,  Guernsey,  Sark  and 

^"  °°'  Aldemey,  and  the  adjacent  seas  and  islands,  and  in  Heligoland  and 

Gibraltar,  in  the  Trinity  House : 
In  Scotland  and  the  adjacent  seas  and  islands,  and  in  the  Isle  of  Man,  in 

the  Commissioners  of  Northern  Lighthouses  hereinafter  mentioned  : 
In  Ireland  and  the  adjacent  seas  and  islands,  in  the  Port  of  Dublin  Cor- 
poration : 
And  subject  to  the  provisions  hereinafter  contained,  the  said  Trinity  House 
commissioners  and  corporation  (hereinafter  termed  '*  general  lighthouse  ao- 
thorities")  shall  respectively  contiDue  to  hold  and  maintain  all  property  now 
vested  in  them  in  that  behalf  in  the  same  manner  and  for  the  same  purposes 
as  they  have  hitherto  held  and  maintained  the  same. 

Incorporation  of  CCCXC.  The  persons  holding  the  following  offices  shall  be  a  body  cor- 
Northem^iTight-*^'  F"**®  ^^^^^  ^®  ^^™®  ^^^^^  Commissioners  of  Northern  Lighthouses;  (that 
houses.  IS  to  say,) 

(1.)  The  Lord  Advocate  and  the  Solicitor- General  for  Scotland  : 

(2.)  The  Lords  Provosts  of  Edinburgh  and  Glasgow,  and  the  Provosts  of 

the  cities  of  Aberdeen,  Inverness  and  Campbeltown  : 
^3.)  The  eldest  Bailies  of  Edinburgh  and  Glasgow  : 
(4.)  The  Sheriffs  of  the  counties  of  Edinburgh,  Lanark,  Renfrew,  Bate, 
Argyle,  Inverness,  Ross,  Orkney,  Caithness,  Aberdeen,  Ayr,  Fife, 
Formr,  Wigton,  Sutherland,  Kincardine,  Kirkcudbright  and  Elgin : 
And  shall  have  a  common  seal ;  and  any  five  of  such  commissioners  shall 
constitute  a  quorum,  and  shall  have  power  to  do  all  such  matters  and  things 
as  might  be  done  by  the  whole  body  of  commissioners. 

Power  to  elect  CCCXCI.  In  addition  to  the  persons  above  mentioned,  it  shall  be  lawfol 

certain  new  mem-  for  the  said  commissioners  at  any  time  after  this  act  comes  into  operation  to 

elect  the  provost  or  chief  magistrate  of  any  royal  or  parliamentary  burgh  on 

or  near  any  part  of  the  coasts  of  Scotland  and  the  sheriff  of  any  county 

abutting  on  such  coasts. 

Trinity  House  CCCXCII.  The  Trinity  House,  their  engineers,  workmen  and  servants, 

h  *^  ^"'ffs' ^  u****  may  at  all  times  enter  any  lighthouses  within  the  jurisdiction  of  the  said 
lud^and  ireVnd.  commissioners  or  corporatiou  to  view  the  condition  thereof  or  otherwise  for 
the  purposes  of  this  act. 

Board  of  Trade  CCCXCIII.  The  Board  of  Trade  may,  upon  complaint  to  the  effect  that 
sons  to  ?n8pecf  ^^^  lighthouse,  buoy  or  beacon  under  the  management  of  any  of  the  said 
lighthouses,  &c.  general  lighthouse  authorities,  or  any  work  connected  therewith,  is  inefficient 
or  improperly  managed  or  unnecessary,  authorize  persons  to  inspect  the 
same ;  and  every  person  so  authorized  may  inspect  the  same  accordingly,  and 
make  such  inquiries  in  respect  thereof  and  of  the  management  thereof,  as  he 
may  think  fit ;  and  all  officers  and  others  having  the  care  of  such  light- 
houses, buoys  or  beacons  or  concerned  in  the  management  thereof^  snail 
furnish  all  such  information  and  explanations  in  relation  thereto  as  he  may 
require;  and  the  said  general  lighthouse  authorities  and  their  respective 
officers  shall  at  all  times  give  to  the  Board  of  Trade  all  such  returns,  expla- 
nations or  information  in  relation  to  the  lighthouses,  buoys  or  beacons  within 
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tbeir  jorisdictioii  and  the  managemeDt  thereof,  as  such  Board  may  from  time 
to  time  require. 

CCCXCIV.  Each  of  the  said  general  lighthouse  authorities,  upon  giving  Power  to  general 
due  notice  of  their  intention,  shall  have  power,  with  the  sanction  of  the  riflV8^*I^comro?**" 
Board  of  Trade,  to  compel  any  local  authority  having  jurisdiction  in  the  locai  authorities. 
matter  of  lighthouses,  buoys  or  beacons  at  any  place  situate  within  the  juris- 
diction of  such  general  lighthouse  authority,  to  lay  down  buoys,  or  to  remove 
or  discontinue  any  existing  lighthouse  or  beacon,  or  to  make  any  variation 
in  the  character  or  any  lighthouse  or  in  the  mode  of  exhibiting  lights  therein ; 
and  no  such  local  authority  as  aforesaid  shall  erect  any  new  lighthouse,  or 
remove  or  discontinue  any  lighthouse,  or  vary  the  character  of  any  light* 
house  or  the  mode  of  exhibiting  lights  therein,  without  the  sanction  of  the 
general  lighthouse  authority  .within  whose  juriwliction  the  same  is  situate. 

CCCXCV.  If  any  local  authority  having  power  to  erect,  maintain  or  place  in  case  of  default 
any  local  lighthouse,  buoy  or  beacon  at  any  place  within  the  jurisdiction  of  {U-iJ ujht^^ules 
one  of  the  said  general  lighthouse  authorities  fails  so  to  do,  or  fails  to  obey  may  be  trans- 
any  direction  given  by  such  authority  under  the  last  preceding  section,  her  ?'jS'®^''*![{f 
Majesty  may,  upon  application  from  such  general  lighthouse  authority,  by  liaes.**""*^   °* 
order  in  council  direct  that  such  power  as  aforesaid  shall  be  transferred  to 
such  last*  mentioned  authority  ;  and  such  power,  together  with  all  powers  of 
levyine  and  receiving  dues  in  respect  of  such  lighthouse,  buoy  or  beacon, 
shall  hereupon  become  vested  in  such  last-mentioned  authority ;  and  such 
lighthouse,  with  its  appurtenances,  and  also  such  buoy  or  beacon,  and  all 
does  leviable  in  respect  thereof,  shall  thenceforth  be  subject  in  all  respects  to 
the  same  regulations  as  other  lighthouses  and  Ught  dues,  buoys  and  beacons 
provided  for  by  this  act. 

Light  Dues.  LiglUDues. 

CCCXCV  I.  Subject  to  any  alterations  to  be  made  under  the  powers  here-  Dues  to  be  le- 
inafler  contained,  the  said  general  lighthouse  authorities  shall,  m  respect  of  ^^' 
the  existing  lighthouses,  buoys  or  beacons  within  their  respective  jurisdic- 
tions, continue  to  levy  dues,  hereinafter  called  light  dues,  after  the  rate  at 
which  the  same  are  levied  at  the  time  when  this  act  comes  into  operation  ; 
and  such  light  dues  shall  be  payable  in  respect  of  all  ships  whatever,  except 
ships  belonging  to  her  Majesty,  and  ships  hereby  exempted  from  payment 
thmof. 

CCCXCVII.  Her  Majesty  may,  by  and  with  the  advice  of  her  privy  Light  dues  to  b« 
council,  from  time  to  time  reduce  all  or  any  of  the  dues  for  the  time  being  JiJS^by  {J^^Ma, 
payable  in  respect  of  existing  or  future  lighthouses,  buoys  or  beacons  for  the  jesty  in  councu. 
time  being  under  the  management  of  the  said  general  lighthouse  authorities ; 
and  may  also  by  and  with  the  like  advice  from  time  to  time  increase  or  vary 
any  of  such  dues,  so  that  no  dues  payable  in  respect  of  any  lighthouse,  buoy 
or  beacon  existing  at  the  time  when  this  act  comes  into  operation  are  made  to 
exceed  the  amount  which  has  at  any  period  previous  to  such  time  been  re- 
ceived in  respect  thereof,  or  to  which  the  said  dues  might  during  any  part  of 
such  period  as  last  aforesaid  lawfully  have  been  raised. 

CCCXCVIII.  Each  of  the  said  general  lighthouse  authorities  shall  have  Powers  of  general 
power,  with  the  consent  of  her  Majesty  in  council,  to  do  any  of  the  foUowuig  ritiel  to  Mt^r^d 
things ;  (that  is  to  say,)  regulate  dues. 

To  exempt  any  ship  or  any  classes  of  ships  from  the  payment  of  light  dues 
receivable  by  such  authority,  and  to  annex  any  terms  or  conditions  to 
such  exemptions : 

To  alter  the  times,  places  and  modes  at  and  in  which  the  light  dues  re- 
ceivable by  such  authority  are  payable : 

To  substitute  any  other  dues  or  class  of  dues,  whether  by  way  of  annual 
payment  or  otherwise,  in  respect  of  any  ships  or  classes  of  ships,  for  the 
dues  payable  to  such  authority  for  the  time  being. 
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APPENDIX. 


Publication  of 
dues  and  regu- 
lations. 


CCCXCIX.  Tables  of  all  Ikht  dues,  and  a  copy  of  the  regulations  for  th^ 
time  being  in  force  in  respect  toereof,  shall  be  posted  up  at  ful  custom  hoosei 
within  the  United  Kingdom  ;  and  each  of  the  said  general  lighthouse  autho- 
rities shall  from  time  to  time  as  occasion  requires  furnish  copies  of  such 
tables  and  regulations  to  the  Commissioners  of  Customs  in  London,  and  to 
the  principal  officers  of  customs  resident  at  all  places  where  light  dues  are 
collected  on  account  of  such  lighthouse  authority  ;  and  such  copies  shall  be 
posted  up  by  the  Commissioners  at  the  Custom  House  in  London,  and  by 
such  officers  at  the  custom  houses  of  the  places  at  which  they  are  respectiTcIy 
resident. 


Ship  not  to  be 
cleared  without 
production  of  re- 
ceipt for  light 
dues. 


CCCC.  A  receipt  for  light  dues  shall  be  given  by  the  person  appointed  to 
collect  the  same  to  every  person  paying  the  same,  and  no  officer  of  customs 
at  any  port  where  light  dues  are  payable  in  respect  of  any  ship  shall  grant  a 
clearance  or  transire  for  any  such  ship  unless  the  receipt  for  the  sameis pro- 
duced to  him. 


Power  of  distress 
for  light  dues. 


CCCCL  If  the  owner  or  master  of  any  ship  fails  on  demand  of  the  autho- 
rized collector  to  pay  the  light  dues  due  in  respect  thereof,  it  shall  be  lawful  for 
such  collector,  in  addition  to  any  other  remedy  which  he  or  the  authority  by 
whom  he  is  appointed  is  entitled  to  use,  to  enter  upon  such  ship,  and  distrain 
the  goods,  guns,  tackle  or  any  other  thing  of  or  belonging  to  or  on  board 
such  ship,  and  to  detain  such  distress  until  the  said  b'ght  dues  are  paid ;  and 
if  payment  of  the  same  is  not  made  within  the  penod  of  three  days  next 
ensuing  such  distress,  he  may,  at  any  time  during  the  continuance  of  soch 
nonpayment,  cause  the  same  to  be  appraised  by  two  sufficient  persons  or  sworn 
appraisers,  and  thereupon  sell  the  same,  and  apply  the  proceeds  in  paymeiit 
of  the  light  dues  due,  together  with  all  reasonable  expeuses  incurred  by  him 
under  this  section,  paying  the  surplus  (if  any)  on  demand  to  the  said  owner 
or  master. 


Light  dues,  how 
to  be  paid  over 
and  accounted 
for. 


Application  of 
light  dues. 


New  Lighthouset. 

Power  to  light- 
house authorities 
to  erect,  place, 
and  alter  light- 
houses, buoys 
and  beacons. 


CCCCn.  Every  person  appointed  to  collect  light  dues  by  any  of  the  said 
genei*al  lighthouse  authorities  shall  collect  all  light  dues  payable  at  the  port 
or  place  at  which  he  is  so  appointed,  whether  the  same  be  collected  on  account 
of  such  last- mentioned  authority  or  of  the  other  general  lighthouse  authorities, 
and  shall  pay  over  to  the  general  lighthouse  authority  by  whom  he  was 
appointed,  or  as  it  directs,  the  whole  amount  of  light  dues  received  by  him; 
and  the  authority  so  receiving  the  same  shall  keep  accounts  thereof,  and  »ball 
cause  the  same  to  be  remitted  to  her  Majesty's  pay  master- general  in  such 
manner  as  the  Board  of  Trade  directs. 

CCCCIIL  All  light  dues  coming  to  the  hands  of  any  of  the  said  general 
lighthouse  authorities  under  this  act  shall  be  carried  to  the  account  of  the 
Mercantile  Marine  Fund  hereinafter  mentioned,  and  shall  be  dealt  with  in 
manner  hereinafter  prescribed. 

Construction  of  and  Dues /or  New  Lighthouses. 
CCCCIV.  Each  of  the  said  general  lighthouse  authorities  shall  have  power, 
within  its  iurisdiction,  to  execute  the  following  works  and  do  the  following 
things ;  (that  is  to  say,) 
(1.)  To  erect  or  place  new  lighthouses,  with  all  requisite  works,  roads  and 

appurtenances,  or  alter  or  remove  any  existing  lighthouses : 
(2.)  To  erect  or  place  any  new  buoys  or  beacons,  or  alter  or  remove  any 

existing  buoys  or  beacons : 
(3.)  To  take  and  purchase  any  land  which  may  be  necessary  for  the  above 
purposes,  or  for  the  maintenance  of  the  works  or  the  residence  of  the 
light  keepers : 
(4.)  To  vary  the  character  of  any  lighthouse  or  the  mode  of  exhibiting 

Jights  therein : 
(5.)  To  sell  any  land  belonging  to  it  ; 
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Bot  the  exercise  of  the  above  power  shall,  id  the  case  of  the  said  commis- 
sioners and  corporation,  be  subject  to  the  restrictions  hereinafter  contained. 

CCCCV .  Previoasly  to  undertaking  any  such  work  as  aforesaid,  the  said  This  power  in 
commissioners  or  corporation,  as  the  case  may  be,  shall  forward  a  notice  the  caw  of  the 
speciiVing  fully  the  nature  of  the  work  proposed  to  be  undertaken  by  them,  and  corporation 
and  their  reasons  for  undertaking  the  same,  to  the  Trinity  House,  who  shall  to  be  subject  to 
take  the  proposed  scheme  into  their  consideration,  and  notify  to  the  said  SfJ  House.^ith 
commissioners  or  corporation  their  approval  or  rejection  thereof  with  or  without  appeal  to  Board 
modifications ;  but  no  such  notification  shall  be  binding  on  the  said  coromis-  °^  Trade. 
sioners  or  corporation  until  the  same  has  been  sanctioned  by  the  Board  of 
Trade  in  manner  hereinafter  mentioned ;  and  at  any  time  previous  to  such 
sanction  being  given,  the  said  commissioners  or  corporation  may  forward  to 
the  Trinity  House  and  the  Board  of  Trade,  or  either  of  them,  any  objections 
to,  or  observations  upon,  or  suggestions  in  respect  of,  such  notification. 

CCCCVI.  In  order  to  obtain  such  sanction  as  aforesaid,  the  Trinity  House  Sanction  of  Board 
shall  forward  a  copy  of  their  notification,  accompanied  by  copies  of  all  com-  2l^ht^-*'#S°^  ^ 
munications  that  have  passed  between  the  Trinity  House  and  the  said  com- 
missioners or  corporation,  to  the  Board  of  Tmde ;  and  such  Board  shall  have 
power  to  give  any  directions  they  may  think  fit  in  relation  to  the  matters 
snbmitted  to  them,  by  granting  or  withholding  their  sanction^  either  wholly 
or  partially,  and  either  with  or  without  modification. 

CCCCVII.  The  Trinity  House  shall  forthwith  communicate  the  directions  Trinity  House  to 
given  by  the  Board  of  Trade  in  relation  to  the  matters  aforesaid  to  the  said  inform  light- 
commissioners  or  corporation,  and  the  said  commissioners  or  corporation  shall,  ritieV^oVdeciiion 
upon  the  receipt  of  such  directions,  be  bound  to  act  in  confornuty  therewith,  of  Board  of 
and  to  do  or  forbear  doing  anything  thereby  directed  to  be  done  or  for-  Trade. 
borne. 

CCCCVIII.  The  Trinity  House  shall  have  power  to  direct  the  said  com-  Power  to  Trinity 
mL>8ioners  and  corporation,  or  either  of  them,  to  execute  the  following  works ;  House,  with 

(that  is  to  say,)  Jf"Trade?to  c?m- 

(1.)  To  contmne  any  existing  lighthouses,  buoys  or  beacons :  pel  execution  of 

(2.)  To  erect  or  place  any  new  lighthouses,  buoys  or  beacons,  or  alter  or  roUaioners  a?d 

remove  any  existing  lighthouses,  buoys  or  beacons :  corporation. 

(3.)  To  vary  the  character  of  any  lighthouse,  or  the  mode  of  exhibiting 
lights  therein : 
But  no  such  directions  shall  be  issued  to  the  said  commissioners  or  corpora- 
tion until  the  issue  thereof  has  been  sanctioned  by  the  Board  of  Trade ;  such 
sanction  to  be  obtained  by  the  Trinity  House  in  manner  hereinafter  men- 
tioned. 

CCCCIX.  Previously  to  issuing  any  such  directions  as  aforesaid,  the  Sanction  of  Board 
Trinity  House  shall  make  an  application  to  the  Board  of  Trade,  stating  fully  jL'^J!??'  ^®* '" 
the  nature  of  the  work  to  which  such  directions  relate  and  their  reasons  for 
directing  the  same ;  and  shall  at  the  same  time  give  notice  to  the  said  com- 
missioners or  corporation  respectively  of  such  their  application,  by  causing 
written  notice  of  the  said  application  and  a  copy  of  the  proposed  directions  to 
be  left  at  or  sent  to  the  ofiice  of  the  said  commissioners  in  Edinburgh,  or  the 
office  of  the  said  corporation  in  Dublin,  as  the  case  may  be ;  and  opportunity 
shall  be  afforded  to  the  said  commissioners  or  corporation  to  submit  any  ob- 
servations they  may  see  fit  to  make  with  respect  to  such  application  to  the 
Trinity  House  and  to  the  Board  of  Trade ;  and  if  thereupon  the  said  Trinity 
House  adhere  to  their  said  directions,  and  if  the  Board  of  Trade  concur 
therein,  and  if  such  adherence  and  concurrence  is  duly  notified  to  the  said 
commissioners  or  corporation,  it  shall  be  their  duty  within  a  reasonable 
time  after  such  notification  is  made  to  carry  the  said  directions  into  effect 
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Her  Mi^esty  may      CCCCX.  Upon  the  completion  of  any  new  lighthouse,  bnoy  or  beacon, 

cii  fi"*du*°  T^Se   ^^  Majesty  may  by  order  in  council  fix  such  dues  in  ret^pect  thereof  to  be 

taken  for  n\w       pM  by  the  master  or  owner  of  every  ship  which  parses  the  same  or  dcrifes 

lighthouaen.         benefit  therefrom  as  her  Majes^  may  deem  reasonable,  and  may  from  tinae 

to  time  alter  the  amount  thereof^;  and  such  dues  shall  be  paid  and  colleeted 

in  the  same  manner,  by  the  same  means,  and  subject  to  the  same  conditkHis 

in,  by  and  subject  to  which  the  light  dues  authonzed  to  be  levied  by  this  act 

are  paid  and  collected. 


No  duet  to  be 
levied  in  the 
Channel  Islands 
without  consent 
of  the  States,  and 
no  power  to  be 
exercised  therein 
but  by  order  in 
council. 


CCCCX  I.  No  dues  for  any  lighthouse,  bnoy  or  beacon  to  be  erected  or 
placed  in  or  near  the  islands  of  uuemsey,  Jersey,  Sark  or  Aldemey  shall  be 
taken  in  the  said  islands  of  Guernsey  or  Jersey  without  the  consent  of  the 
states  of  the  said  islands  respectively ;  nor  shall  any  powers  hereinbefore  gives 
to  the  Trinity  House  in  respect  of  any  lighthouse,  buoy  or  beacon  erected 
or  placed  in  the  islands  of  Guernsey  or  Jersey,  or  hereafter  to  be  erected 
or  placed  in  such  islands,  be  exercised  without  the  consent  of  her  Majesty  in 
council. 


Incorporation  of 
8«r9  Vict.  cc.  18 
and  19. 


Surrender  of 

Local 
Lighthouses. 

Local  light- 
houses may  be 
surrendered  to 

general  light- 
ouse  authorities. 


Damage  to  Lights, 
Buoys  and 
Beacons. 

Penalty  for  In- 
juring lights, 
buoys  and  bea^ 
cons. 


Prevention 
of  FaUe  Lights. 

General  light- 
house  authorities 
may  prohibit 
false  lights. 


CCCCXII.  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  Lands 
Clauses  Consolidation  Act  (Scotland),  1845,  shall  be  incorporated  in  this  act, 
and  shall  apply  to  all  lighthouses  to  be  constructed  and  aU  land  to  be  pur- 
chased under  tne  powers  thereof. 

Surrender  of  Local  LigktJwuses. 
CCCCXin.  Every  local  authority  holding  any  lighthoose,  buoy  or  beacon 
at  any  place  within  the  jurisdiction  of  any  of  the  said  general  lightboose 
authorities  may,  if  they  think  fit,  surrender  or  sell  the  same  to  such  genenl 
lighthouse  autnority,  and  such  auihority  may,  with  the  consent  of  the  Board 
of  Trade,  accept  or  purchase  the  same,  the  purchase  money  (if  any)  to  be  paid 
out  of  the  said  Mercantile  Marine  Fund ;  and  thereupon  such  lighthouse  and 
its  appurtenances  or  such  buoy  or  beacon,  as  the  case  may  be,  shall  becoBM 
vested  in  such  authority ;  and  such  authority  shall  be  entitled  to  receive  all 
dues  lawfully  payable  m  respect  thereof  at  the  time  of  such  surrender  or  sal& 
or,  if  her  Majesty  by  order  in  council  so  directs,  such  dues  as  might  be  fixed 
and  made  payable  if  the  same  were  a  new  lighthouse,  buoy  or  beacon ;  and 
such  lighthouse,  buoy  or  beacon,  and  the  dues  payable  in  respect  thereof 
shall,  after  such  surrender  or  sale,  be  subject  in  all  respects  to  the  same  rega- 
lations  as  other  lighthouses  and  light  dues,  buoys  and  beacons  provided  for  by 
this  act. 

Damage  to  Lights,  Buoys  and  Beacons. 
CCCCXIV.  If  any  person  wilfully  or  negligently  commits  any  of  the  fol- 
lowing ofiences ;  (that  is  to  say,) 
(I.)  Injures  any  lighthouse  or  the  lights  exhibited  therein,  or  any  buoy  or 

beacon : 
^2.)  Removes,  alters  or  destroys  any  light  ship,  buoy  or  beacon : 
(3.)  Rides  by,  makes  fast  to,  or  runs  foul  of  any  light  ship  or  buoy: 
He  shall,  in  addition  to  the  expenses  of  making  good  any  damage  so  oc- 
casioned, incur  a  penalty  not  exceeding  fifty  pounds. 

Prevention  of  False  lAghts, 
CCCCX V.  Whenever  any  fire  or  light  is  burned  or  exhibited  at  soch 
place  or  in  such  manner  as  to  be  liable  to  be  mistaken  for  a  light  proceeding 
from  a  lighthouse,  it  shall  be  lawful  for  the  general  lighthonse  aothority 
within  whose  jurisdiction  such  place  is  situate,  to  serve  a  notice  upon  the 
owner  of  the  place  where  the  fire  or  light  is  burnt  or  exhibited,  or  on  the 
person  having  the  charge  of  such  fire  or  light,  either  personally  or  by  delivery 
at  the  place  of  abode  of  such  owner  or  person,  or  by  affixing  the  «me  hi 
some  conspicuous  spot  near  to  such  fire  or  light,  and  by  such  notice  to  direct 
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such  owner  or  person,  within  a  reasonable  time  to  be  therein  specified,  to  take 
effectual  means  for  the  extinguishing  or  efiectually  screening  such  existing 
light,  and  for  preventing  for  the  future  any  similar  fire  or  light;  and  any 
owner  or  person  disobeying  such  notice  shall  be  deemed  guilty  of  a  common 
nuisance,  and,  in  addition  to  any  other  penalties  or  liabilities  of  any  kind 
thereby  incurred,  shall  incur  a  penalty  not  exceeding  one  hundred  pounds. 

CCCCXVI.  If  any  owner  or  person  served  with  such  notice  as  aforesaid  if  not  obeyed 
neglects  for  a  period  of  seven  days  to  extinguish  or  effectually  screen  the  fire  ^uci  uJJ^***** 
or liffht  therein  mentioned,  it  shall  be  lawful  for  the  general  lighthouse  au- 
thority within  whose  jurisdiction  the  same  may  be,  by  tneir  servants  or  work- 
men, to  enter  upon  the  place  whereon  the  same  may  be,  and  forthwith  to 
extingubh  such  fire  or  li^nt,  doing  no  unnecessary  damage ;  and  all  expenses 
incurred  by  such  authonty  in  such  extinction  may  be  recovered  fi*om  such 
person  or  owner  as  aforesaid  in  the  same  way  as  penalties  are  hereby  directed 
to  be  recoverable. 

PART  VII. 

MBRCANTI  LB  MARINE  FUND.  Marine  Fund, 

CCCCXVI  I.  The  following  sums  shall  be  carried  to  a  common  fund,  to  be  Sums  to  be  car- 
entitled  the  "  Mercantile  Marine  Fund  ;"  (that  is  to  say,)  ilhitae^tSd"*"* 
(1.)  All  fees  and  other  sums  (other  than  fines  and  forfeitures)  received  by 

the  Board  of  Trade  under  the  provisions  of  the  third  and  fourth  parts  of 

this  act: 
(2.)  All  light  dues  or  other  sums  received  by  or  accruing  to  the  Trinity 

House,  the  Commissioners  of  Northern  iLighthouses,  and  the  port  of 

Dublin  Corporation,  under  the  sixth  part  of  this  act : 
(3.)  All  rates  and  monies  received  by  the  Trinity  House  under  the  local 

act  of  the  seventh  year  of  her  present  Majesty,  chapter  fifty-seven,  7  Vict.  c.  ivU. 

for  the  regulation  of  lastage  and  ballastage  m  toe  river  Thames : 
(4.)  All  fees  and  other  sums  mentioned  in  the  table  marked  V.  in  the 

schedule  hereto  which  are  received  by  receivers  appointed  under  the 

eighth  part  of  this  act : 
And  an  account  of  the  said  fund  intituled  *'  The  Mercantile  Marine  Fund 
Account,''  shall  be  kept  with  her  Majesty's  paymaster-general. 

CCC(3XVIII.  Subject  to  any  prior  charges  that  may  be  subsisting  thereon  ApplicAtion  of 
by  virtue  of  any  act  or  acts  of  Parliament  or  otherwise,  the  said  fund  shall  be  Juf^pJJd*  ^*" 
chargeable  with  the  following  expenses ;  (that  is  to  say,) 

(1.)  The  salaries  and  other  expenses  connected  with  the  local  marine 
boards,  the  examinations,  and  the  shipping  offices,  provided  for  by  the 
third  part  of  this  act : 

(2.)  The  salaries  of  surveyors,  and  other  expenses  connected  with  the 
survey  of  passenger  steam  ships  provided  for  by  the  fourth  part  of  this 
act: 

(3.)  All  expenses  incurred  by  the  general  lighthouse  authorities  aforesaid 
in  the  works  and  services  of  lighthouses,  buoys  and  beacons  provided 
for  by  the  sixth  part  of  this  act,  or  in  the  execution  of  any  works  ne- 
cessary or  expedient  for  the  purpose  of  permanently  reducing  the  ex- 
pense of  such  works  and  services : 

(4.)  All  expenses  incurred  by  the  Trinity  House  in  respect  of  lastage  and 
ballastage  in  the  river  Thames : 

(5.)  Such  expenses  for  establishing  and  maintaining  on  the  coasts  of  the 
United  Kingdom  proper  life- boats,  with  the  necessary  crews  and 
equipments,  and  for  affording  assistance  towards  the  preservation  of 
lite  and  property  in  cases  of  shipwreck  and  distress  at  sea,  and  for 
rewarding  the  preservation  of  life  in  such  cases,  as  the  Board  of  Trade 
du-ects: 

(6.)  Any  expenses  incurred  in  carrying  into  effect  the  provisions  with  re- 
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gard  to  receivers  and  the  performance  of  their  duties  contained  in  the 

eighth  part  of  tliis  act : 
(7.)  Any  expenses  which  by  this  or  any  other  Act  of  Parliament  arc 

specially  charged  thereon : 
And  shall;  save  as  hereinafter  mentioned,  be  applicable  to  no  other  purpose 
whatever. 

Application  of  CCCCXIX.  The  said  rates  and  monies  received  by  the  Trinity  House 

baiiastage  rates,  under  the  said  local  act  of  the  seventh  year  of  her  present  Majesty,  chapter 
6  &  7  Vict.  c.  iviL  fifty-seven,  shall,  subject  to  the  payment  of  such  proportion  of  any  prior 
charges  subsisting  on  the  Mercantile  Marine  Fund  as  may  in  the  opinion  of 
the  Board  of  Trade  be  fairly  chargeable  thereon,  and  to  the  powers  of  raising 
money  upon  the  credit  of  the  said  fund  herein  contained,  be  applicable  only 
to  services  performed  for  the  purpose  of  supplying  ballast  to  or  providing  for 
the  safety  or  convenience  of  such  ships  as  navigate  the  said  river  Thames  and 
the  seas  and  channels  leading  thereto  between  Orfordness  on  the  north  and 
Dungeness  on  the  south:  Provided  that  if,  in  addition  to  the  duties  performed 
in  consideration  of  the  said  baiiastage  rates  under  the  said  local  act,  the 
Trinity  House,  at  the  request  or  with  the  consent  of  the  owners  or  masters  of 
or  agents  for  any  ships,  undertake  to  place  ballast  on  board  thereof,  or  to 
unload  ballast  therefrom,  they  shall  be  entitled  to  charge  for  such  additional 
duties  such  reasonable  additional  rate  per  ton  for  ballast  so  placed  on  board 
or  unladen  as  her  Majesty  by  order  in  council  from  time  to  time  approves. 

CCCCXX.  Her  Majesty  may  from  time  to  time,  by  and  with  the  advice 
d  b  11   t  ^^  ^^^  privy  council,  lix  the  establishments  to  be  maintained  by  each  of  the 

charged"nTund  said  general  lighthouse  authorities  on  account  of  the  services  of  lighthouses, 
to  be  fixed  by  her  buoys  and  beacons,  and  also  as  regards  the  Trinity  House,  on  account  of  the 
Majesty  in  coun-  ggryice  of  lastage  and  baiiastage  in  the  river  Thames,  or  the  annual  or  other 
sums  to  be  paid  out  of  the  said  fund,  in  respect  of  such  establishments ;  and 
if  it  appears  that  any  part  of  the  establishments  of  the  said  lighthouse  autho- 
rities is  maintained  for  the  purposes  of  such  duties  and  also  for  other  purposes, 
to  ^x  and  from  time  to  time  alter  the  portion  of  the  expense  of  such  establish- 
ments to  be  paid  out  of  the  said  fund  ;  and  no  increase  of  any  establishment 
or  part  of  an  establishment  so  Hxed  shall  be  made  without  the  consent  of  the 
Board  of  Trade. 

Power  to  grant  CCCCXXI.  The  said  general  lighthouse  authorities  may  from  time  to  time, 

superannuation  with  the  sanction  of  the  Board  of  Trade,  grant  superannuations  or  compen- 
aUowances.  satious  to  persons  whose  salaries  are  payable  out  of  the  said  fund,  and  who 

are  discharged  or  retire ;  so  nevertheless  that  no  superannuation  allowance  or 
compensation  to  any  person  so  discharged  or  retiring  shall  exceed  the  propor- 
tion of  his  salary  which  might  be  granted  to  a  person  in  the  pubh'c  civil 
service,  under  the  act  of  the  fourth  and  fifth  years  of  King  William  the 
Fourth,  chapter  twenty-four,  or  under  any  other  act  for  regulating  such 
superannuation  allowances  or  compensations  for  the  time  being  in  force. 

Estimates  and  CCCCXXII.  Each  of  the  said  general  lighthouse  authorities  shall  from 

J?**n"M  U)'be*^*'  **™^  ^  *^™®  submit  to  the  Board  of  Trade  estimates  of  all  expenses  to  be 
approved  by  the  incurred  by  them  in  respect  of  the  matters  aforesaid,  other  than  the  establish- 
Board  of  Trade,  ment  expenses  for  the  time  beiner  allowed  by  order  in  council  as  aforesaid; 
and  shall  also,  whenever  in  providing  for  any  sudden  emergency  it  is  neces- 
sary to  incur  any  expense  without  waiting  until  an  estimate  can  be  sanctioned, 
as  soon  as  possible  send  to  the  Board  of  Trade  a  full  account  of  such  expense; 
and  the  Board  of  Trade  shall  consider  and  may  approve  such  estimates  and 
accounts,  either  with  or  without  modification. 

No  expense  to  be  CCCCXXIII.  No  expense  of  any  of  the  said  general  lighthouse  authorities 
Mm?oned  by*  *°  respect  of  the  said  services  shall  be  paid  out  of  the  Mercantile  Marine 
Board  of  Trade.     Fund,  or  allowed  in  account,  other  than  the  sums  so  allowed  for  establidi- 
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merit  expenses  as  aforesaid,  or  included  in  estimates  or  accounts  approved  by 
the  Board  of  Trade. 

CCCCXXIV.  For  the  purpose  of  the  construction  and  repair  of  light-  Porthepurpow 
houses,  and  of  other  extraordinary  expenses  connected  with  the  said  services,  J^SSSigiiSlJI. 
the  Treasury  are  authorized  from  time  to  time,  upon  the  aptilication  of  the  housew,  and  other 
Board  of  Trade,  to  advance  out  of  the  growing  produce  of  the  Gonsob'dated  extraordinary  ex- 
Fond  of  the  United  Kingdom  such  sums  of  money,  upon  such  terms  and  at  Say  advan^"^^ 
•uch  rate  of  interest  as  they  think  fit,  and  to  pay  the  same  into  the  Mercan-  money. 
tile  Marine  Fund  account,  so  nevertheless  that  the  whole  sum  for  the  time 
bein^  due  in  respect  of  such  advances  shall  never  at  any  one  time  exceed  two 
hundred  thousand  pounds;  and  upon  any  advance  beiug  so  made  the  sum  so 
advanced  and  the  interest  shall  be  a  charge  on  the  Mercantile  Marine  Fund, 
aud  upon  the  dues,  rates,  fees  and  payments  so  to  be  carried  thereto  as  afore- 
said ;  and  the  Board  of  Trade  shall  make  such  provision  for  the  repayment 
thereof  out  of  the  said  fund,  either  by  forming  a  sinkine  fund  or  otherwise, 
as  the  Treasury  may  require ;  provided  that  no  such  advance  shall  prevent 
anv  lawful  reduction  of  any  of  the  said  dues,  rates,  fees  or  payments,  if  such 
reduction  be  assented  to  by  the  Treasury. 

CCCCXXV.  The  Board  of  Trade  may  also,  for  the  purpose  last  aforesaid,  Power  to  Board 
raise  money  by  mortgaging  the  Mercantile  Marine  Fund,  and  the  several  JoJ^Sn^on' 
dne9,  rates,  fees  and  payments  so  to  be  carried  thereto  as  aforesaid,  or  any  of  the  credit  of 
thein,  or  any  part  thereof,  to  any  person  or  body  of  persons ;  and  every  such  '"od. 
mortgage  shall  be  in  such  form,  and  under  the  hand  and  seal  of  such  person 
or  persons,  as  the  president  of  the  said  Board  for  the  time  being  may  direct ; 
and  no  person  or  body  of  persons  lending  money  upon  any  such  mortgage 
sliall  be  bound  to  see  to  the  purpose  for  which  the  same  is  raised,  or  to  the 
mode  in  which  it  is  applied. 

CCCCXXV  I.  The  Public  Works  Loan  Commissioners  may  also,  for  the  Power  to  Public 
purpose  last  aforesaid,  advance  money  upon  mortgage  of  the  said  Mercantile  ^romiMioners 
Manne  Fund,  and  the  several  dues,  rates,  fees  and  payments  so  to  be  carried  to  advance  money 
tliereto  as  aforesaid,  or  any  of  them,  or  any  part  thereof,  without  requiring  on  the  credit  of 
any  further  security  than  such  mortgage  as  aforesaid ;  but  every  mortgage  so 
made  to  the  said  Public  Works  lx)an  Commissioners,  or  their  secretary  for 
the  time  beinp,  shall  be  made  under  and  in  pursuance  of  the  acts  of  Parlia- 
ment regulating  the  proceedings  of  the  said  Public  Works  Loan  Commis- 
sioners, anything  herein  contained  to  the  contrary  notwithstanding:  provided, 
that  no  advance  which  may  be  made  by  the  said  Public  Works  Loan  Com- 
missioners shall  prevent  any  lawful  reduction  of  any  of  the  said  dues,  rates, 
fees  or  payments,  if  such  reduction  is  a<«sented  to  by  the  said  Public  Works 
Loan  Commissioners. 

CCCCXXV n.  Each  of  the  said  general  lighthouse  authorities  shall  ac-  Lighthouse  aa- 
count  to  the  Board  of  Trade  for  their  receipts  from  the  said  light  dues  and  thorities  to  ac- 
ballnstage  rates,  and  for  their  expenditure  as  regards  expenses  paid  out  of  the  ^d^expen'diture 
said  fund,  in  such  form,  and  at  such  times,  and  with  such  details,  explana-  to  Board  of  Trade, 
tions  and  vouchers,  as  the  Board  of  Trade  requires,  and  shall,  when  required 
hv  such  Board,  permit  all  books  of  accounts  kept  by  or  under  their  respective 
direction  to  be  inspected  and  examined  by  such  persons  as  the  said  Board  ap- 
points for  that  purpose. 

CCCCXXVIIL  The  Board  of  Trade  shall  render  to  the  commissioners  for  Accountt  of  fiind 
auditing  the  public  accounts  periodical  accounts  of  the  whole  of  the  receipts  JS^^*|oncri*Jf 
and  expenditure  of  the  Mercantile  Marine  Fund,  such  accounts  to  be  signed  audit, 
and  declared  to  by  the  accountant  appointed  by  the  Board  of  Trade  for  that 
purpose;  and  in  case  of  default  it  shall  be  lawful  for  the  Treasury  to  make  or 
direct  such  allowance  as  under  the  circumstances  of  the  case  they  may  think 
fit  in  respect  thereof. 
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Accounts  to  be  CCCCXXIX.  The  Board  of  Trade  shall  as  soon  as  practicable  after  tbc 

iwd  before  Par-      ni(*eting  of  Parliament  in  every  year  cause  the  account  of  the  Mercantile 
°^^°^'  Marine  Fund  for  the  then  preceding  year  to  be  laid  before  both  Hoiues  of 

Parliament. 


Property  used  for 
the  purposes  of 
Parts  III.  and  VI. 
of  Act  to  be  ex- 
empt from  all 
rates  and  taxes. 


CCCCXXX.  All  lighthouses,  buoys,  beacons  and  light  dues,  and  all  other 
rates,  fees  or  payments  accruing  to  or  forming  part  of  the  said  fund,  and  til 
premises  or  property  belonging  to  or  occupied  by  any  of  the  said  eeoenl 
lighthouse  authorities  or  the  Board  of  Trade,  which  are  used  or  appued  for 
the  purposes  of  any  of  the  services  for  which  such  dues,  rates,  fees  and  pay- 
ments are  received,  and  all  instruments  or  writings  used  by  or  under  toe 
direction  of  any  of  the  said  general  lighthouse  authorities  or  the  Board  of 
Trade  in  carrying  on  the  said  services,  shall  be  exempted  from  all  pablic, 
parochial  and  local  taxes,  duties  and  rates  of  every  kind. 

Ships  of  light-  CCCCXXXI.  The  ships  belonging  to  or  used  bv  any  of  the  said  general 

exempi"f£m^'**'*   lighthouse  authorities,  or  by  the  Board  of  Trade,  shall  be  privileged  to  enter, 
harbour  dues.        resort  to  and  use  any  harbours,  ports,  docks  or  piers  in  the  Unit^  Kingdon, 
without  payment  of  any  tolls,  dues  or  rates  of  any  kind. 


Inquirie*  into 
Wrecks. 

Inquiries  to  be 
Instituted  In 
cases  of  wreck 
and  casualty. 


Formal  inrestiga^ 
tion  before  Jus- 
tices. 


PART  VIII. 

WRBOKS,  CASUALTIES  AND  SALVAGE. 

Inquiries  into  Wrecks, 
CCCCXXXII.  In  any  of  the  cases  following,  that  is  to  say, 
Whenever  any  ship  is  lost,  abandoned  or  materially  damaged  on  or  netr 

the  coasts  of  the  United  Kingdom ; 
Whenever  any  ship  causes  loss  or  material  damage  to  any  other  ship  on  <ff 

near  such  coasts ; 
Whenever  by  reason  of  any  casualty  happening  to  or  on  board  of  any  ship 

on  or  near  such  coasts  loss  of  life  ensues ; 
Whenever  any  such  loss,  abandonment,  damage  or  casualty  happens  dse- 
where,  and  any  competent  witnesses  thereof  arrive  or  are  found  at  any 
place  in  the  United  Kingdom  j 
It  shall  be  lawful  for  the  inspecting  officer  of  the  coast  guard  or  the  pinciptl 
officer  of  customs  residing  at  or  near  the  place  where  such  loss,  abandonment, 
damage  or  casualty  occurred,  if  the  same  occurred  on  or  near  the  coasts  of 
the  United  Kingdom,  but  if  eUewhere  at  or  near  the  place  where  such  wit- 
nesses as  aforesaid  arrive  or  are  found  or  can  be  conveniently  examined,  or 
for  any  other  person  appointed  for  the  purpose  by  the  Board  of  Trade,  to 
make  mquiry  respecting  such  loss,  abandonment,  damage  or  casualty ;  and  be 
shall  for  that  purpose  have  all  the  powers  given  by  the  first  part  of  this  act  to 
inspectors  appointed  by  the  said  Board. 

CCCCXXX  1 1 1.  If  it  appears  to  such  officer  or  person  as  aforesaid,  either 
upon  or  without  any  such  preliminary  inquiry  as  aforesaid,  that  a  formal 
investigation  is  requisite  or  expedient,  or  if  the  Board  of  Trade  so  directs,  be 
shall  apply  to  any  two  justices  or  to  a  stipendiary  magistrate  to  hear  the  case; 
and  such  justices  or  magistrate  shall  thereupon  proceed  to  hear  and  try  the 
snme,  and  shall  for  that  purpose,  so  far  as  relates  to  the  summoning  of  parties, 
compelling  the  attendance  of  witnesses,  and  the  regulation  of  the  proceedings, 
have  the  same  powers  as  if  the  same  were  a  proceeding  relating  to  an  offence 
or  cause  of  complaint  upon  which  they  or  he  have  power  to  make  a  summaiT 
conviction  or  order,  or  as  near  thereto  as  circumstances  permit;  and  it  shall 
be  the  duty  of  such  officer  or  person  as  aforesaid  to  superintend  the  mana^ 
ment  of  the  case,  and  to  render  such  assistance  to  the  said  justices  or  map*- 
trate  as  is  in  his  power;  and,  upon  the  conclusion  of  the  case,  the  said  justices 
or  magistrate  shall  send  a  report  to  the  Board  of  Trade,  containing  a  M 
statement  of  the  case  and  of  their  or  his  opinion  thereon,  accompanied  by  such 
report  of  or  extracts  from  the  evidence,  and  such  observations  (if  any)  as  they 
or  he  may r think  fit. 
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CCCCXXXIV.  In  cases  where  nautical  skill  and  knowledge  are  required,  Power  to  appoint 
the  Board  of  Trade  shall  have  the  power,  either  at  the  request  of  such  justices  "*"*'<^»*  awewor. 
or  magistrate,  or  at  its  own  discretion,  to  appoint  some  person  of  nantical 
skill  and  knowledge  to  act  as  assessor  to  such  justices  or  magistrate ;  and  such 
asseflfior  shall,  upon  the  conclusion  of  the  case,  either  signify  his  concurrence 
m  their  report  by  signing  the  same,  or  if  he  dissents  therefrom  shall  signify 
such  dissent  and  his  reasons  therefor  to  the  Board  of  Trade. 

CCCCXXXV.  In  places  where  there  is  a  local  marine  board,  and  where  a  stipendiary  ma- 
stipendiary  magistrate  is  a  member  of  such  board,  all  such  investigations  as  Sagutrate  Trho*?8 
aforesaid  shall,  whenever  he  happens  to  be  present,  be  made  before  such  member  of  Local 
magistrate ;  and  there  shall  be  paid  to  such  magistrate  in  respect  of  his  ser-  JJy*^®i^®^J' 
vices  under  this  act  such  remuneration,  whether  by  way  of  annual  increase  *"  ^ 

of  salary  or  otherwise,  as  her  Maiesty's  Secretary  of  State  for  the  Home  De- 
partment, with  the  consent  of  the  Board  of  Trade,  may  direct;  and  such 
lemuneration  shall  be  paid  out  of  tiie  Mercantile  Marine  Fund. 

CCCCXXXVI.  The  said  justices  or  magistrate  may  make  such  order  with  costtof  such  in- 
respect  to  the  costs  of  any  such  investigation  or  any  portion  thereof  as  they  ve*tt«*tions. 
or  he  may  deem  just,  and  such  costs  shall  be  paid  accordingly,  and  shall  bd 
recoverable  in  the  same  manner  as  other  costs  incurred  in  summary  proceed- 
ing before  them  or  him ;  and  the  Board  of  Trade  may,  if  in  any  case  it 
thinks  fit  so  to  do,  pay  the  expense  of  any  such  investigation,  and  may  pay 
to  such  assessor  as  aforesaid  such  remuneration  as  it  thinks  fit. 

CCCCXXXVII.  In  the  case  of  any  such  investigation  as  aforesaid  to  be  invettigationt  in 
heW  in  Scotland,  the  Board  of  Trade  may,  if  it  so  thinks  fit,  remit  the  same  8co«»*°<*- 
to  the  Lord  Advocate  to  be  prosecuted  in  such  manner  as  he  may  direct,  and, 
in  case  he  so  requires,  with  the  assistance  of  such  person  of  nautical  skill  and 
knowledge  as  the  Board  of  Trade  may  appoint  for  the  purpose. 

CCCCXXXVIII.  Such  justices  or  magistrate  as  aforesaid  may,  or  in  Master  or  mate 
Scotland  such  person  or  persons  as  is  or  are  directed  by  the  Lord  Advocate  to  {13*deiivercertifi. 
conduct  the  investigation  may,  if  they  or  he  think  fit,  require  any  master  or  cate  to  be  held 
mate  possessing  a  certificate  of  competency  or  service  whose  conduct  is  called  JJ{{i^**"®  ^'  *"' 
in  question,  or  appears  to  them  or  him  likely  to  be  called  in  question  in  the 
course  of  such  investigation,  to  deliver  such  certificate  to  them  or  him,  and 
they  or  he  shall  hold  the  certificate  so  delivered  until  the  conclusion  of  the 
investigation,  and  shall  then  either  return  the  same  to  such  master  or  mate, 
or,  if  tneir  report  is  such  as  to  enable  the  Board  of  Trade  to  cancel  or  sus- 
pend such  certificate  under  the  powers  given  to  such  Board  by  the  third  part 
of  this  act,  shall  forward  the  same  to  the  Board  of  Trade,  to  be  dealt  with  as 
such  Board  thinks  fit;  and  if  any  master  or  mate  fails  so  to  deliver  his 
certificate  when  so  requbed,  he  shall  incur  a  penalty  not  exceeding  fifty 

POan<^  Appointment  and 

Duties  of 

App&intment  and  Duties  of  Receivers,  Receiter$. 

CCCCXXXIX.  The  Board  of  Trade  shall  throughout  the  United  King-  Board  of  Trade 

dom  have  the  general  superintendence  of  all  matters  relating  to  wreck ;  and  *^^^^^^^^* 

it  may,  with  tne  consent  of  the  Commissioners  of  her  Majesty's  Treasury,  power  to  appoint 

appoint  any  officer  of  customs  or  of  the  coast  euard,  or  any  officer  of  inland  receiven. 
revenue,  or,  when  it  appears  to  such  Board  to  be  more  convenient,  any  other 
person,  to  be  a  receiver  of  wreck  in  any  district,  and  to  perform  such  duties 
as  are  hereinafter  mentioned,  and  shall  give  due  notice  of  every  such  appoint- 
ment. 

CCCCXL.  No  admiral,  vice-admiral  or  other  person,  under  whatever  de-  Admiral  not  to 
nomination,  exercising  Admiralty  jurisdiction,  shall  as  such,  by  himself  or  interfere  niith 
his  agents,  receive,  take  or  interfere  with  any  wreck  except  as  hereinafter  ^^^  ' 
mentioned. 
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stranded  or  in 
dltitreu. 


Dutyofreceiyer  CCCCXLI.  Whenever  any  ship  or  boat  is  stranded  or  in  distress  at  aoy 
!I«  "^t5^«!^ilf  **  place  on  the  shore  of  the  sea  or  of  any  tidal  water  within  the  limits  of  tfcie 
"*""'*"  "'  "  United  Kingdom,  the  receiver  of  the  district  within  which  snch  plapc  is 
situate  shall,  upon  being  made  acquainted  with  such  accident,  forthwith  pro- 
ceed to  such  place,  and  upon  his  arrival  there  he  shall  take  the  command  of 
all  persons  present,  and  assign  such  duties  to  each  person,  and  issue  such 
directions,  as  he  may  think  fit  with  a  view  to  the  preservation  of  such  ship  or 
boat,  and  the  lives  of  the  persons  belonging  thereto,  and  the  cargo  aod 
apparel  thereof;  and  if  any  person  wiltiillv  disobeys  such  directions,  be  shall 
forfeit  a  sum  not  exceeding  fifty  pounds ;  but  it  shall  not  be  lawful  for  SQch 
receiver  to  interfere  between  the  master  of  such  ship  or  boat  and  his  crew  in 
matters  relating  to  the  management  thereof,  unless  he  is  requested  so  to  do 
by  such  master. 

CCCCXLII.  The  receiver  may,  with  a  view  to  such  preservation  as  afore- 
said of  the  ship  or  boat,  persons,  cargo  and  apparel,  do  the  following  things ; 
(that  is  to  say,) 

(1.)  Summon  such  number  of  men  as  he  thinks  necessary  to  assist  him: 
(2.)  Require  the  master  or  other  person  having  the  charge  of  any  ship  or 
bout  near  at  hand  to  give  such  aid  with  his  men,  ship  or  boats  as  may 
be  in  his  power  : 
(8.)  Demand  the  use  of  any  waggon,  cart  or  horses  that  may  be  near  at 
hand: 
And  any  person  refusing  without  reasonable  cause  to  comply  with  any  som- 
mons,  requisition  or  demand  so  made  as  aforesaid,  shall  for  every  such  refusal 
incur  a  penalty  not  exceeding  one  hundred  pounds ;  but  no  per«>n  shall  be 
liable  to  pay  any  duty  of  assessed  taxes  in  respect  of  any  such  waggon,  cart 
or  horses  by  reason  of  the  user  of  the  same  under  this  section. 


Powen  of  re- 
ceiver in  ca«e  of 
such  accident  to 
any  »hip  or  boat. 


All  articles 
washed  on  shore, 
or  lost,  or  taken 
from  any  ship  or 
boat,  to  be  deli- 
vered to  the  re- 
ceiver. 


CCCCXLII  (.  All  cargo  and  other  articles  belonging  to  such  ship  or  boat 
as  aforesaid  that  may  be  washed  on  shore,  or  otherwise  be  lost  or  taken  from 
such  ship  or  boat,  shall  be  delivered  to  the  receiver;  and  any  person,  whether 
he  is  the  owner  or  not,  who  secretes  or  keeps  possession  of  any  such  cargo  or 
article,  or  refuses  to  deliver  the  same  to  the  receiver  or  to  any  person  autho- 
rized by  him  to  demaud  the  same,  shall  incur  a  penalty  not  exceeding  one 
hundred  pounds ;  and  it  shall  be  lawful  tor  such  receiver  or  other  person  as 
albresaid  to  take  such  cargo  or  article  by  force  from  the  person  so  reiiiaing  to 
deliver  the  same. 


Power  of  re- 
ceiver to  sup- 
press plunder 
and  disorder  by 
force. 


Certain  officers  to 
exercise  powers 
of  receiver  In  his 
absence. 


CCCCXLIV.  Whenever  any  such  accident  as  aforesaid  occurs  lo  any  ship 
or  boat,  and  any  person  plunders,  creates  disorder  or  obstructs  the  preserva- 
tion of  such  ship,  boat,  lives  or  cargo  as  aforesaid,  it  shall  be  lawful  for  the 
receiver  to  cause  such  person  to  be  apprehended,  and  to  use  force  for  the  sup- 
pression of  any  such  plundering,  disorder  or  obstruction  as  aforesaid,  with 
power  to  command  all  her  Majesty's  subjects  to  assist  him  in  the  use  of  soch 
force ;  and  if  any  person  is  killed,  maimed  or  hurt  by  reason  of  his  reststing 
the  receiver  in  the  execution  of  the  duties  hereby  committed  to  him,  <»*  any 
person  acting  under  his  orders,  such  receiver  or  other  person  shall  be  free  and 
fully  indemnified  as  well  against  the  Queen's  Majesty,  her  heirs  and  succes- 
sors, as  against  all  persons  so  killed,  maimed  or  hurt. 

CCCCXLV.  During  the  absence  of  the  receiver  from  the  place  where  any 
such  accident  as  aforesaid  occurs,  or  in  places  where  no  receiver  has  been 
appointed  under  this  act,  the  following  officers  in  succession,  each  in  the 
absence  of  the  other,  in  the  order  in  which  they  are  named,  that  is  to  say, 
any  principal  officer  of  customs  or  of  the  coast  guard,  or  officer  of  inland 
revenue,  and  also  any  sherifi^,  justice  of  the  peace,  commissioned  officer  on 
full  pay  in  the  naval  service  of  her  Majesty,  or  commissioned  officer  on  fiiU 

Eay  in  the  military  service  of  her  Majesty,  may  do  all  matters  and  things 
ereby  authorized  to  be  done  by  the  receiver,  with  this  exception,  that  with 
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respect  to  any  goods  or  articles  belonging  to  any  such  ship  or  boat,  the 
delivery  up  of  which  to  the  receiver  is  hereinbefore  required,  anv  officer  so 
acting  shall  be  considered  as  the  agent  of  the  receiver,  and  shall  place  the 
same  in  the  custody  of  the  receiver ;  and  no  person  so  acting  as  substitute  for 
any  receiver  shall  be  entitled  to  anv  fees  payable  to  receivers,  or  be  deprived 
by  reason  of  his  so  acting  of  any  right  to  salvage  to  which  he  would  other- 
nvise  be  entitled. 

CCCCXLVI.  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  Power  in  cane  of 
or  boat,  all  persons  may,  for  the  purpose  of  rendering  assistance  to  sucn  ship  SuJresstlTpaM 
or  boat,  or  saving  the  lives  of  the  persons  on  board  the  same,  or  the  cargo  or  over  adjoining 
apparel  thereof,  unless  there  is  some  public  road  equally  convenient,  pass  and  JJJJ^^^*^  *^"' 
repass  either  with  or  without  carriages  or  horses  over  any  adjoining  lands,  '^*®*' 
without  being  subject  to  interruption  by  the  owner  or  occupier,  so  that  they 
do  as  little  damage  as  possible,  and  may  also,  on  the  like  condition,  deposit 
on  such  lands  any  cargo  or  other  article  recovered  from  such  ship  or  boat ; 
and  all  damage  that  may  be  sustained  by  any  owner  or  occupier  in  conse- 
quence of  any  such  passing  or  repassing  or  deposit  as  aforesaid  shall  be  a 
charge  on  the  ship,  boat,  cargo  or  articles  in  respect  of  or  by  which  such 
damage  was  occasioned,  and  shall,  in  default  of  payment,  be  recoverable  in 
the  same  manner  as  salvage  is  hereby  made  recoverable;  and  the  amount 
payable  in  respect  thereof,  if  disputed,  shall  be  determined  in  the  same 
manner  as  the  amount  of  salvage  is  hereby  in  case  of  dispute  directed  to  be 
determined. 

CCCCXLVI  I.  If  the  owner  or  occupier  of  any  land  over  which  any  per-  Penalty  on 
son  is  hereby  authorized  to  pass  or  repass  for  any  of  the  purposes  hereinbefore  SSf?f*uJd^* 
mentioned  does  any  of  the  following  things ;  (that  is  to  say,)  hiaing  to  allow 

(1.)  Impedes  or  hinders  any  such  person  from  so  passing  or  repassing,  with  SttaOT^'t?^i,'** 
or  without  carriages,  horses  and  servants,  by  locking  his  gates,  re-  {and. 
fusing,  upon  request,  to  open  the  same,  or  otherwise  however : 
(2.)  Imp^es  or  hinders  the  deposit  of  any  cargo  or  other  article  recovered 

from  any.  such  ship  or  boat,  as  hereinbefore  mentioned : 
(3.)  Prevents  such  cargo  or  other  article  from  remaining  so  deposited  for 
a  reasonable  time,  until  the  same  can  be  removed  to  a  safe  place  of 
public  deposit : 
He  shall  for  every  such  offence  incur  a  penalty  not  exceeding  one  hundred 
pounds. 

CCCCXLVIII.  Any  receiver,  or  in  his  absence  any  justice  of  the  peace.  Power  of  receiver 
shall,  as  soon  as  conveniently  may  be,  examine  upon  oalh  (which  oath  they  mina* ion  with '^" 
are  hereby  respectively  empowered  to  administer)  any  person  belonging  to  reipeci  to  ships 
any  ship  which  may  be  or  may  have  been  in  distress  on  the  coasts  of  the  *"  *»i»tres8. 
United  Kins^dom,  or  any  other  person  who  may  be  able  to  give  any  account 
thereof  or  of  the  cargo  or  stores  thereof,  as  to  the  following  matters ;  (that  is 
to  say,) 

(1.)  The  name  and  description  of  the  ship : 

!2.)  The  name  of  the  master  and  of  the  owners : 
3.)  The  names  of  the  owners  of  the  cargo : 
(4.)  The  ports  or  places  from  and  to  which  the  ship  was  bound : 
(5.)  The  occasion  of  the  distress  of  the  ship : 
The  services  rendered ; 

Such  other  matters  or  circumstances  relating  to  such  ship,  or  to  the 
cargo  on  board  the  same,  as  the  receiver  or  justice  thinks  necessary : 
And  such  receiver  or  justice  shall  take  the  examination  down  in  writing,  and 
shall  make  two  copies  of  the  same,  of  which  he  shall  send  one  to  the  Boaid 
of  Trade,  and  the  other  to  the  secretary  of  the  committee  for  managing  the 
affairs  of  Lloyd's  in  London,  and  such  last-mentioned  copy  shall  be  placed 
by  the  said  secretary  in  some  conspicuous  situation  for  the  inspection  of  per- 
sons desirous  of  examining  the  same ;  and  for  the  purposes  of  such  exami- 
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Original  or  certi- 
fied copy  of  exa- 
mination to  be 
prini&  facie  evi- 
dence. 


nation  every  such  receiver  or  justice  as  aforesaid  shall  have  all  the  powers 

fivcn  by  the  tirst  part  of  this  act  to  inspectors  appointed  by  the  Board  of 
rade. 

CCCCXLIX.  Any  examination  so  taken  in  writing  as  aforesaid,  or  a  copy 
thereof,  purporting  to  be  certified  under  the  hand  of  the  receiver,  or  justice 
before  whom  such, examination  was  taken,  shall  be  admitted  in  evidence  in 
any  Court  of  justice,  or  before  any  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive  and  examine  evidence,  as  primdfaag  proof 
of  all  nmtters  contained  in  such  written  examination. 


Rules  to  be  ob-         CCCCL.  The  following  rules  shall  be  observed  by  any  person  finding  or 
SJdiM^wrwk  **°*  taking  possession  of  wreck  within  the  United  Kingdom ;  (that  is  to  say,) 

(1.)  If  the  person  so  finding  or  taking  possession  of  the  same  is  the  owner, 
he  shall  as  soon  as  possible  give  notice  to  the  receiver  of  the  district 
within  which  such  wreck  is  found,  stating  that  he  has  so  found  or 
taken  possession  of  the  same ;  and  he  shall  describe  in  such  Dodoe  the 
marks  by  which  such  wreck  is  distinguished : 
(2.)  If  any  person  not  being  the  owner  finds  or  takes  possession  of  any 
wreck,  ne  shall  as  soon  as  possible  deliver  the  same  to  such  receiver 
as  aforesaid : 
And  any  person  making  default  in  obeying  the  provisions  of  this  section  shall 
incur  the  following  penalties;  (that  is  to  say,) 
(3.)  If  he  is  the  owner  and  makes  default  in  performing  the  several  things, 
the  performance  of  which  is  hereby  imposed  on  an  owner, 
He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds: 
(4.)  If  he  is  not  the  owner  and  makes  default  in  performmg  the  several 
things,  the  performance  of  which  is  hereby  imposed  on  any  per«<Mi  not 
being  an  owner, 
He  shall  forfeit  all  claim  to  salvage : 

He  shall  pay  to  the  owner  of  such  wreck,  if  the  same  is  claimed, 

but  if  the  same  is  unclaimed  then  to  the  person  entitled  to  such 

unclaimed  wreck,  double  the  value  of  such  wreck  (such  value  to 

be  recovered  in  the  same  way  as  a  penalty  of  like  amooot):  and 

He  shall  incur  a  penalty  not  exceeding  one  hundred  pounds. 

CCCCLI.  If  any  receiver  suspects  or  receives  information  that  any  wreck 
is  secreted,  or  in  the  possession  of  some  person  who  is  not  the  owno*  thereof, 
or  otherwise  improperly  dealt  with,  he  may  apply  to  any  justice  of  the  peace 
for  a  warrant,  and  such  justice  shall  have  power  to  grant  a  warrant,  by 
virtue  whereof  it  shall  be  lawful  for  the  receiver  to  enter  into  any  house  or 
other  place  wherever  situate,  and  also  into  any  ship  or  boat,  and  to  search 
for,  and  to  seize  and  detain  any  such  wreck  as  aforesaid  there  found ;  and  if 
any  such  seizure  is  made  in  consequence  of  information  that  may  have  beai 
given  by  any  person  to  the  receiver,  the  informer  shall  be  entitlfil  by  way  of 
salvage  to  such  sum  not  exceeding  in  any  case  five  pounds  as  the  receiver  may 
allow. 


Power  for  re* 
ceivers  to  seize 
concealed  wreck. 


Notice  of  wreck 
to  be  given  bj 
receiver. 


CCCCLII.  Every  receiver  shall  within  forty-eight  hours  after  taking  pos- 
session of  any  wreck  cause  to  be  posted  up  in  the  custom  house  of  the  port 
nearest  to  the  place  where  such  wreck  was  found  or  seized  a  description  of 
the  same  and  of  any  marks  by  which  it  is  distinguished,  and  shall  also,  if  the 
value  of  such  wreck  exceeds  twenty  pounds,  but  not  otherwise,  transmit  b 
similar  description  to  the  secretary  of  the  committee  of  Lloyd's  aforesaid; 
and  such  secretary  shall  post  up  the  description  so  sent,  or  a  copy  thereof,  in 
some  conspicuous  place,  for  the  inspection  of  all  persons  desirous  of  examining 
the  same. 

Goods  deemed  CCCCLIII.  In  cases  where  any  wreck  in  the  custody  of  any  receiver  if 

perishable  or  of     under  the  value  of  fiyt  pounds,  or  is  of  so  perishable  a*  nature  or  so  much 
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damaged  that  the  same  cannot,  in  his  opinion,  be  advantageously  kept,  or  if  small  value  may 
the  value  thereof  is  not  sufficient  to  defray  the  charge  of  warehousing,  the  J^JJj^  imm«- 
receiver  may  sell  the  same  before  the  expiration  of  the  period  hereinafter         ^' 
mentioned,  and  the  money  raised  by  such  sale,  after  defraying  the  expenses 
thereof,  shall  be  held  by  the  receiver  for  the  same  purposes  and  subject  to  the 
same  claims  for  and  to  which  the  article  sold  would  have  been  held  and  liable 
if  it  had  remained  unsold. 

CCCCLIV.  In  cases  where  any  admiral,  vice-admiral,  lord  of  the  manor  in  cases  where 
or  other  person  is  entitled  for  his  own  use  to  unclaimed  wreck  found  on  any  ""^  ***'**  "'^{J*® 
place  situate  within  a  district  for  which  a  receiver  is  appointed,  such  admiral,  ^non  Uentmed 
vice-admiral,  lord  of  the  manor  or  other  person  shall  deliver  to  such  receiver  to  unciaimeH 
a  statement  containing  the  particulars  of  his  title,  and  the  address  to  which  J^'livi  noSw^to 
notices  are  to  be  sent ;  and  upon  such  statement  being  so  delivered,  and  proof  him. 
made  to  the  satisfaction  of  tlie  receiver  of  the  validity  of  such  tide,  it  shall 
be  his  duty,  whenever  he  takes  possession  of  any  wreck  found  at  any  such 
place,  to  send  within  forty-eight  hours  thereafter  a  description  of  the  same 
and  of  any  marks  by  which  it  is  distinguished,  du'ected  to  such  address  as 
aforesaid. 

CCCCLV.  There  shall  be  paid  to  all  receivers  appointed  under  this  act  the  payments  to  be 
expenses  properly  incurred  by  them  in  the  performance  of  their  duties,  and  n»»de  to  receiver. 
also  in  respect  of  the  several  matters  specified  in  the  table  marked  V.  in  the 
schedule  hereto,  such  fees,  not  exceeding  the  amounts  therein  mentioned,  as 
may  from  time  to  time  be  directed  by  the  Board  of  Trade ;  and  the  receiver 
shall  have  the  same  lien  and  be  entitled  to  the  same  remedies  for  the  recovery 
of  such  expenses  and  fees  as  a  salvor  has  or  is  entitled  to  in  respect  of  salvasfe 
due  to  him;  but,  save  as  aforesaid,  no  receiver  appointed  under  this  act  shall, 
as  such,  be  entitled  to  any  remuneration  whatsoever. 

CCCCLVI.  Whenever  any  dispute  arises  in  any  part  of  the  United  King-  Disputes  as  to 
dom  as  to  the  amount  payable  to  any  receiver  in  respect  of  expenses  or  fees,  *",^ivJJ2*2j '° 
such  dispute  shall  be  determined  by  the  Board  of  Trade,  whose  decision  shall  d^mfned  by 
be  final.  Board  of  Trade. 

CCCCLVII.  All  fees  received  by  any  receiver  appointed  under  this  act,  in  Application  of 
respect  of  any  services  performed  by  him  as  receiver,  shall  be  carried  to  and  '««•• 
form  part  of  the  Mercantile  Marine  Fund,  and  a  separate  account  thereof 
shall  be  kept,  and  the  monies  ansin^  therefrom  shall  be  applied  in  defrayine 
any  expenses  duly  incurred  in  carrying  into  effect  the  purposes  of  the  eighth 
part  of  this  act,  in  such  manner  as  the  Board  of  Trade  directs. 

Salvage  in  the  United  Kingdom.  Salvage  in  the 

CCCCLVIII.  In  the  foUowing  cases,  (that  is  to  say,)  United^,.gdom. 

Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress  on  the  Saivaire  in  respect 

shore  of  any  sea  or  tidal  water  situate  within  the  limits  of  the  United  5^  "I^*^!f^"" 

XT.      J  "^1  .  1       J  1  dered  in  the 

Kingdom,  and  services  are  rendered  by  any  person,  United  Kingdom. 

(1.)  In  assisting  such  ship  or  boat: 
(2.)  In  saving  the  lives  of  the  persons  belonging  to  such  ship  or 

boat: 
(3.)  In  saving;  the  cargo  or  apparel  of  such  ship  or  boat,  or  any 
portion  thereof: 
And  whenever  any  wreck  is  saved  by  any  person  other  than  a  receiver 
within  the  United  Kingdom : 
There  shall  be  payable  by  the  owners  of  such  ship  or  boat,  cargo,  apparel  or 
wreck,  to  the  person  by  whom  such  services  or  any  of  them  are  rendered  or 
by  whom  such  wreck  is  saved,  a  reasonable  amount  of  salvajO^e,  togetlier  with 
all  expenses  properly  incurred  by  him  in  the  performance  of  such  services  or 
the  saving  of  such  wreck,  the  amount  of  such  salvage  and  expenses  (which 
expenses  are  hereinafter  included  under  the  term  salvage)  to  be  determined  in 
case  of  dispute  in  manner  hereinafter  mentioned. 
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Salvage  for  life  CCCCLIX.  Salvage  in  respect  of  the  preservation  of  tbe  life  or  lives  of 

g»y S*  fTnid^      ^"y  person  or  persons  belonging  to  any  such  ship  or  boat  as  aforesaid  shall 

out*of  Mercantile  be  payable  by  the  owners  of  the  ship  or  boat  in  priority  to  all  other  claiofis 

Marine  Fund.        for  salvage ;  and  in  cases  where  such  ship  or  boat  is  destroyed,  or  where  the 

value  thereof  is  insufficient,  after  payment  of  the  actual  expenses  incurred, 

to  pay  the  amount  of  salvage  due  in  respect  of  any  life  or  lives,  the  Board  of 

Trade  may  in  its  discretion  award  to  the  salvors  of  such  life  or  lives  out  of  the 

Mercantile  Marine  Fnnd  such  sum  or  sums  as  it  deems  fit,  in  whole  or  part 

satisfaction  of  any  amount  of  salvage  so  left  unpaid  in  respect  of  snch  life  or 

lives. 


Disputes  as  to 
salvage  how  to 
be  settled. 


Manner  in  which 
justices  may  de- 
cide disputes. 


CoKts  of  arbitra- 
tion. 


CCCCLX.  Disputes  with  respect  to  salvage  arising  within  the  boundaries 
of  the  Cinque  Ports  shall  be  determined  in  the  manner  in  which  the  same 
have  hitherto  been  determined ;  but  whenever  any  dispute  arises  elsewhere  in 
the  United  Kingdom  between  the  owners  of  any  such  ship,  boat,  cargo,  apparel 
or  wreck  as  aforesaid,  and  the  salvors,  as  to  the  amount  of  salvage,  and  the 
parties  to  the  dispute  cannot  agree  as  to  the  settlement  thereof  by  arbitration 
or  otherwise, 
Then,  if  the  sum  claimed  does  not  exceed  two  hundred  pounds. 

Such  dispute  shall  be  referred  to  the  arbitration  of  any  two  joAtioes  of 
the  peace  resident  as  follows ;  (that  is  to  say,) 

In  case  of  wreck,  resident  at  or  near  the  place  where  soch  wreck  b 

found : 
In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the  persons, 
cargo  or  apparel  belonging  thereto,  resident  at  or  near  the  place 
where  such  ship  or  boat  is  lying,  or  at  or  near  the  first  port  or 
place  in  the  United  Kingdom  into  which  such  ship  or  boat  is 
brought  after  the  occurrence  of  the  accident  by  reason  whereof 
the  claim  to  salvage  arises : 
But  if  the  sum  claimed  exceeds  two  hundred  pounds, 
Such  dispute  may,  with  the  consent  of  the  parties,  be  referred  to  the 
arbitration  of  such  justices  as  aforesaid,  but  if  they  do  not  consent  shall 
in  England  be  decided  by  the  High  Court  of  Admiralty  of  Elngland, 
in  Ireland  by  the  High  Court  of  Admiralty  of  Ireland,  and  in  Scot- 
land by  the  Court  of  Session  ;   subject  to  this  proviso,  that  if  the 
claimants  in  such  dispute  do  not  recover  in  such  Court  of  Admiralty 
or  Court  of  Session  a  greater  sum  than  two  hundred  pounds,  they 
shall  not,  unless  the  Court  certifies  that  the  case  is  a  fit  one  to  be  tried 
ip  a  superior  Court,  recover  any  costs,  charges  or  expenses  incurred 
oy  them  in  the  prosecution  of  their  claim  : 
And  every  dispute  with  respect  to  salvage  may  be  heard  and  adjudicated 
upon  on  the  application  either  of  the  salvor  or  of  the  owner  of  the  property 
salved,  or  of  their  respective  agents. 

CCCCLXI.  Whenever  in  pursuance  of  this  act  any  dispute  as  to  salvage 
is  referred  to  the  arbitration  of  two  justices,  they  may  either  themselves 
determine  the  same,  with  power  to  call  to  their  assistance  any  person  con- 
versant with  maritime  afiau*s  as  assessor,  or  they  may  if  a  difiTerence  of  opinion 
arises  between  them,  or  without  such  difierence,  if  they  think  ^t,  appoint 
some  person  conversant  with  maritime  afi%drs  as  umpire  to  decide  the  point 
in  dispute ;  and  such  justices  or  their  umpire  shall  make  an  award  as  to  the 
amount  of  salvage  payable,  within  the  following  times,  that  is  to  say,  the 
said  justices  within  forty-eight  hours  after  such  dispute  has  been  referred  to 
them,  and  the  said  umpire  within  forty-eight  hours  after  his  appointment, 
with  power  nevertheless  for  such  justices  or  umpire  by  writing  under  their  or 
his  hands  or  hand  to  extend  the  time  within  which  they  and  he  are  hereby 
respectively  directed  to  make  their  or  his  award. 

CCCCLXII.  There  shall  be  paid  to  every  assessor  and  umpire  who  may 
be  so  appointed  as  aforesaid  in  respect  of  his  services  such  sum  not  exceeding 
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five  pounds  as  tbe  Board  of  Trade  may  from  time  to  time  direct;  and  all  the 
costs  of  such  arbitration,  including  any  such  payments  as  aforesaid,  shall  be 
paid  by  the  parties  to  the  dispute,  in  such  manner  and  in  such  shares  and 
proportions  as  the  said  justices  or  as  the  said  umpire  may  direct  by  their  or 
Jiis  award. 

CX^CCLXIII.  The  said  justices  or  their  umpire  may  call  for  the  production  Justices  may  call 
of  any  documents  in  the  Dossession  or  power  of  either  party,  which  they  or  l!Ji**Sniurul«r 
he  may  think  necessary  for  determining  the  question  in  dispute,  and  may  oatbt. 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose. 

CCCCLXIV.  If  any  person  is  aggrieved  by  the  award  made  by  such  Appeal  to  Couru 
justices  or  such  umpire  as  aforesaid,  he  may  in  England  appeal  to  the  High  of  Admiralty. 
Court  of  Admiralty  of  England,  in  Ireland  to  tbe  High  Court  of  Admiralty 
of  Ireland,  and  in  Scotland  to  the  Court  of  Session ;  but  no  such  appeal 
shall  be  allowed  unless  the  sum  in  dispute  exceeds  h'fty  pounds,  nor  unless 
within  ten  days  after  the  date  of  the  award  the  appellant  gives  notice  to  the 
justices  to  whom  the  matter  was  referred  of  his  intention  to  appeal,  nor  unless 
the  appeUant  proceeds  to  take  out  a  monition,  or  to  take  such  other  proceeding 
as  according  to  the  practice  of  the  Court  of  Appeal  is  necessary  for  the  insti- 
tution of  an  appeal^  within  twenty  days  from  tne  date  of  the  award. 

CCCCLXV.  Whenever  any  appeal  is  made  in  manner  hereinbefore  pro-  Justices  to  trans- 
▼ided  the  justices  shall  transmit  to  the  proper  officer  of  the  Court  of  Appeal  a  JJlaiSS^McrcCT- 
copy  on  unstamped  paper  certified  under  their  hands  to  be  a  true  cony  of  tlie  tiflcate  of  value 
proceedings  had  before  such  justices  or  their  umpire,  if  any,  and  of  the  award  ^  ^o^"*  of  Ap- 
so  made  by  them  or  him,  accompanied  with  their  or  his  certificate  in  wnting  ^^ ' 
of  the  gross  value  of  the  article  respecting  which  salvage  is  claimed ;  and 
such  copy  and  certificate  shall  be  admitted  m  the  Court  of  Appeal  as  evidence 
in  the  cause. 

CCCCLXVI.  Whenever  the  aggregate  amount  of  salvage  payable  in  re-  Payment  of  sal- 
spect  of  salvage  services  rendered  in  the  United  Kinedom  has  been  finally  bemade in^cSe'^ 
a»certained  either  by  agreement  or  by  the  award  of  such  justices  or  their  of  dispute  as  to 
umpire,  but  a  di^tpute  arises  as  to  the  apportionment  thereof  amongst  several  apportionment, 
claimants,  then,  if  the  amount  does  not  exceed  two  hundred  pounds,  it  shall 
be  lawful  for  the  party  liable  to  pay  the  amount  so  due  to  apply  to  the  receiver 
of  the  district  for  liberty  to  pay  the  amount  so  ascertained  to  him ;  and  he 
shall,  if  he  thinks  fit,  receive  the  same  accordingly,  and  grant  a  certificate 
under  his  hand,  stating  the  fact  of  such  payment  and  the  services  in  respect 
of  which  it  is  made ;  and  such  certificate  shall  be  a  full  discharge  and  in- 
demnity to  the  person  or  penons  to  whom  it  is  given,  and  to  their  ship,  boats, 
cargo,  apparel  and  efi*ect8,  against  the  claims  of  all  persons  whomsoever  in 
respect  of  the  services  therem  mentioned ;   but  if  the  amount  exceeds  two 
hundred  pounds,  it  shall  be  apportioned  in  manner  hereinafter  mentioned, 

CCCCLXVII.  Upon  the  receipt  of  any  such  amount  as  aforesaid  the  re-  Apportionment 
ceiver  shall  with  all  convenient  speed  proceed  to  distribute  the  same  among  oi—irugt. 
the  several  persons  entitled  thereto,  upon  such  evidence  and  in  such  shares 
and  proportions  as  he  thinks  fit,  with  power  to  retain  any  monies  that  nmy 
appear  to  him  to  be  payable  to  any  absent  parties ;  but  any  distribution  made 
in  pursuance  of  this  section  shall  be  final  and  concluinive  against  the  rights  of 
all  persons  claiming  to  be  entitled  to  any  portion  of  the  monies  so  distributed. 

CCCCLXVIII.  Whenever  any  salvage  is  due  to  any  person  under  this  act,  Manner  of  en* 
the  receiver  shall  act  as  follows ;  (that  is  to  say,)  ^ot^Sw^'^^ 

(1.)  If  the  same  is  due  in  respect  of  services  rendered  in  assisting  any  ship  ^*' 

or  boat,  or  in  saving  the  lives  of  persons  belonging  to  the  same,  or  the 

cargo  or  apparel  thereof, 
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Power  of  receiver 
to  sell  property 
ftalved  in  cases 
of  nonpayment. 


Subject  to  pay- 
ment of  ex- 
penses, fees  and 
salvage,  owner 
entitled  to  wreck. 

Unclaimed 

Wreck  in  the 

United  Kingdom, 

Receiver  to  de- 
liver up  posses- 
sion of  unclaimed 
wreck  to  lord  of 
manor  or  other 
person  entitled. 


He  sball  detain  such  ship  or  boat  and  the  cargo  and  apparel  belong- 
ing thereto  until  payment  is  made,  or  process  has  been  issoed  by 
some  competent  Court  for  the  detention  of  such  ship,  boat,  cargo 
or  apparel : 
(2.)  If  the  same  is  due  in  respect  of  the  saving  of  any  wreck,  and  snch 
wreck  is  not  sold  as  unclaimed  in  pursuance  of  the  provisions  herein- 
after contained, 

He  shall  detain  such  wreck  until  payment  is  made,  or  procen  has 
been  issued  in  manner  aforesaid : 
But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  previously  to  the  issue 
of  such  process  security  is  given  to  his  satisfaction  for  the  amount  of  salvage 
due,  to  release  from  his  custody  any  ship,  boat,  cargo,  apparel  or  wreck  so 
detained  by  him  as  aforesaid  ;  and  in  cases  where  the  claim  for  salvage  ex- 
ceeds two  nundred  pounds  it  shall  be  lawful  in  England  for  the  High  Court 
of  Admiralty  of  England,  in  Ireland  for  the  High  Court  of  Admiralty  of  Ire- 
land, and  in  Scotland  for  the  Court  of  Session,  to  determine  any  question  that 
may  arise  concerning  the  amount  of  the  security  to  be  given  or  the  sufficiency 
of  the  sureties ;  and  in  all  cases  where  bond  or  other  security  is  given  to  tli 
receiver  for  an  amount  exceeding  two  hundred  pounds  it  shall  be  lawful  for 
the  salvor  or  for  the  owner  of  the  property  salved,  or  their  respective  agents, 
to  institute  proceedings  in  such  last-mentioned  Courts  for  the  purpose  of 
having  the  questions  arising  between  them  adjudicated  upon,  and  the  said 
Courts  may  enforce  payment  of  the  said  bond  or  other  security,  in  the  same 
manner  as  if  bail  had  been  given  in  the  said  Courts. 

CCCCLXIX.  Whenever  any  ship,  boat,  cargo,  apparel  or  wreck  is  de- 
tained by  any  receiver  for  nonpayment  of  any  sums  so  due  as  aforesaid,  and 
the  parties  liable  to  pay  the  same  are  aware  of  such  detention,  then,  in  the 
following  cases ;  (that  is  to  say,) 
(1.)  In  cases  where  the  amount  is  not  disputed,  and  payment  thereof  is  not 

made  within  twenty  days  after  the  same  has  become  due : 
(2.)  In  cases  where  the  amount  is  disputed,  but  no  appeal  lies  from  the 
first  tribunal  to  which  the  dispute  is  referred,  and  payment  thereof  is 
not  made  within  twenty  days  aiter  the  decision  of  such  first  tribunal : 
(8.)  In  cases  where  the  amount  is  disputed,  and  an  appeal  lies  from  the 
decision  of  the  first  tribunal  to  some  other  tribunal,  and  payment 
thereof  is  not  made  within  such  twenty  days  as  last  aforesaid,  or  such 
monition  as  hereinbefore  mentioned  is  not  taken  out  within  such  twenty 
days,  or  such  other  proceedings  as  are  according  to  the  practice  of  such 
other  tribunal  necessary  for  the  prosecution  of  an  appeal  are  not  insti- 
tuted within  such  twenty  days : 
The  receiver  may  forthwith  sell  such  ship,  boat,  cargo,  apparel  or  wreck,  or 
a  sufficient  part  thereof,  and  out  of  the  proceeds  of  the  sale,  after  payment  of 
all  expenses  thereof,  defray  all  sums  of  money  due  in  respect  of  expenses,  fees 
and  salvage,  paying  the  surplus,  if  any,  to  the  owners  of^the  property  sold,  or 
other  the  parties  entitled  to  receive  the  same. 

CCCCLXX.  Subject  to  the  payment  of  such  expenses,  fees  and  aalva^ 
as  aforesaid,  the  owner  of  any  wreck  who  establishes  his  claim  thereto  to  the 
satisfaction  of  the  receiver  within  one  year  from  the  date  at  which  such  wreck 
has  come  into  the  possession  of  the  receiver,  shall  be  entitled  to  have  the  same 
delivered  up  to  him. 

Unclaimed  Wreck  in  the  United  Kingdom, 
CCCCLXXI.  In  the  event  of  no  owner  establishing  a  claim  to  wreck 
found  in  any  place  in  the  United  Kingdom  before  the  expiration  of  a  year 
from  the  date  at  which  the  same  has  come  into  the  possession  of  the  receiver, 
then,,  if  any  such  admiral,  vice-admiral,  lord  of  any  manor  or  other  person 
as  aforesaid  has  given  notice  to  and  has  proved  to  the  satis&ction  of  the  re- 
ceiver that  he  is  entitled  to  wreck  found  at  such  place,  the  receiver  shall. 
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upon  payment  of  all  expenses,  fees  and  salvage  due  in  respect  of  sucb  wreck, 
deliver  up  possession  thereof  to  such  admiral,  vice-admiral,  lord  of  the  manor 
or  other  person  ;  and  in  case  of  dispute  as  to  the  amount  of  the  sums  so  pay- 
able, and  also  in  case  of  default  bemg  made  in  payment  thereof,  such  dispute 
Bball  be  determined  and  payment  enforced  in  the  manner  in  which  such 
amount  and  payment  is  hereby  directed  to  be  determined  and  enforced  in 
;  where  any  owner  establishes  his  claim  to  wreck. 


CCCCLXXII.  If  any  dispute  arises  between  the  receiver  and  any  such  Disputed  title  to 
admiral,  vice-admiral,  lord  of  any  manor  or  other  person  as  aforesaid  as  to  ^^^^^^^  '**  ^ 
the  validity  of  his  title  to  wreck,  or  if  divers  persons  claim  to  be  entitled  to 
wreck  found  at  the  same  place,  the  matter  in  dispute  may  be  decided  by  two 
justices  in  the  same  manner  in  which  disputes  as  to  salvage  coming  within  the 
jorisdiction  of  justices  are  hereinbefore  directed  to  be  determined. 

CCCCLXXII r.  If  any  party  to  such  dispute  is  unwilling  to  refer  the  same  Appeal  from  dc- 
to  two  Justices,  or,  having  so  referred  the  same,  is  dissatisfied  with  their  de-  ^***°  **'  Justice*. 
cisioD,  be  may  within  three  months  from  the  expiration  of  such  year  as  afore- 
said or  from  the  date  of  such  decision  as  aforesaid,  as  the  case  may  be,  take 
such  proceedings  as  he  may  be  advised  in  any  Court  of  Law,  Equity  or  Ad- 
miralty having  jurisdiction  in  the  matter,  for  establishing  his  title. 

CCCCLXXIV.  The  Board  of  Trade  shall  have  power,  with  the  consent  Power  of  the 
of  the  Treasury,  out  of  the  revenue  arising  onder  the  eighth  part  of  this  act,  on**brtiaff "oMhe 
for  and  on  behalf  of  her  Majesty,  her  bevs  and  successors,  to  purchase  all  crown  to  pur- 
such  rights  to  wreck  as  may  be  possessed  by  any  person  or  body  corporate,  chase  right«  to 
other  than  her  Majesty ;  and  for  the  purpose  of  facilitating  such  purchases  ^***^'- 
the  provisions  of  the  "  Lands  Clauses  Consolidation  Act,  1845,"  and  the 
"  Lands  Clauses  Consolidation  (Scotland)  Act,  1845/'  relating  to  the  pur- 
chase of  lands  by  agreement,  shall  be  incorporated  with  this  act ;  and  in  the 
construction  of  this  act  and  the  said  incorporated  acts  this  act  shall  be  con- 
sidered to  be  the  ''  special  act :"  and  any  sucb  rights  to  wreck  as  aforesaid 
shall  be  considered  as  an  interest  in  land  authorized  to  be  taken  by  the  special 
act,  and  her  Majesty,  her  heirs  and  successors,  shall  be  considered  as  the  pro- 
moters of  the  undertaking. 


CCCCLXXV.  If  no  owner  establishes  his  claim  to  wreck  found  at  any 
place  before  the  expiration  of  such  period  of  a  year  as  aforesaid,  and  if  no  ad- 
miral, vice-admutu,  lord  of  any  manor  or  person  other  than  her  Majesty,  her 
heirs  and  successors,  is  proved  to  be  entitled  to  such  wreck,  the  receiver  shall 
forthwith  sell  the  same,  and  after  payment  of  all  expenses  attending  such 
sale,  and  deducting  therefrom  his  fees,  and  all  expenses  (if  any)  incurred  by 
him,  and  paying  to  the  salvors  such  amount  of  salvage  as  the  Board  of  Trade 
may  in  each  case  or  by  any  general  rule  determine,  pay  the  same  into  the 
receipt  of  her  Majesty's  exchequer  in  sych  manner  as  the  Treasury  may  direct, 
and  the  same  shall  be  carried  to  and  form  part  of  the  consolidated  fund  of  the 
United  Kingdom. 

Jurisdiction  of  the  High  Court  of  Admiralty. 
CCCCLXXVI.  Subject  to  the  provisions  of  this  act,  the  High  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  upon  all  claims  whatsoever  relat- 
ing to  salvage,  whether  the  services  in  respect  of  which  salvage  is  claimed 
were  performed  upon  the  high  seas,  or  within  the  body  of  any  county, 
or  partly  in  one  place  and  partly  in  the  other,  and  whether  the  wreck  is  found 
at  sea  or  cast  upon  the  land,  or  partly  in  the  sea  and  partly  on  land. 

Offences  in  respect  of  Wreck, 
CCCCLXXVII.  Whenever  any  ship  or  boat  is  stranded  or  otherwise  in 
distress  on  or  near  the  shore  of  any  sea  or  tidal  water  in  the  United  Kingdom, 
and  such  ship  or  boat,  or  any  part  of  the  cargo  or  apparel  thereof,  is  plundered. 


Unclaimed 
wreck  to  be  told. 


Juritdiclion  of 

the  High  Court  >*f 

Admiralty. 

High  Court  of 
Admiralty  may 
decide  on  all  sal- 
vage cases,  whe- 
ther on  sea  or 
Und. 


Offences  in  retpect 
ctf  Wreck. 

In  case  of  ship 
wrecked  being 
plundered  by  a 
tumultuous  at- 
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semblage  the  damaged  or  destroyed  by  any  persons  riotously  and  tumultaously  assembled 
hundred  to  be  togetber,  whether  on  shore  or  afloat,  full  compensation  shall  be  made  to  the 
iJj^,,*''    "         owner  of  such  ship,  boat,  cargo  or  apparel,  as  follows ;  (that  is  to  say,) 

In  England  by  the  inhabitants  of  the  hundred,  wapentake,  ward  or  dis- 
trict in  the  nature  of  a  hundred,  by  whatever  name  denominated,  in  or 
nearest  to  which  the  said  offence  is  committed,  in  manner  provided  by  an 
7  &  8  G.  4,  c.  81.  act  of  the  eighth  year  of  the  reign  of  King  George  the  Fourth,  chapter 

thirty -one,  m  case  of  the  destruction  of  churches  and  other  buildings  by 
a  riotous  assemblage,  or  as  near  thereto  as  circumstances  permit: 
In  Ireland  by  the  inhabitants  of  the  county,  county  of  a  city  or  town, 
barony,  town  or  towns,  parish  or  parishes,  in  or  nearest  to  which  such 
3  ft  i  W.  4,  c.  87,  offence  is  committed,  in  manner  provided  by  an  act  of  the  fourth  year  of 

i.  72.  the  reign  of  King  William  the  Fourth,  chapter  tbirty-seven,  for  the  re- 

covery of  satisiaction  and  amends  for  the  malicious  demolition  of  or  in- 
jury to  churches,  chapels  and  other  buildings  used  for  religious  worship, 
according  to  the  usage  of  the  united  church  of  England  and  Ireland,  or 
as  near  thereto  as  circumstances  permit : 
In  Scotland,  by  the  inhabitants  of  the  county,  city  or  borough  in  or 
nearest  to  which  such  offence  is  committal,  m  manner  provided  by  aa 
1  o.  1,  it.  f,  c.  5.  act  of  the  first  year  of  King  George  the  First,  statute  two,  chapter  five, 

with  respect  to  prosecutions  for  repairing  the  damages  of  any  churches 
and  other  buildings,  or  as  near  thereto  as  circumstances  permit : 

Penalty  for  plun-  CCCCLXXVIII.  Every  person  who  does  any  of  the  following  acts;  (that 
dering  in  cues  of  Jo  f^  oo  v  ^ 

obstructing  the  (1.)  Wrongfully  cames  away  or  removes  any  part  of  any  ship  or  btAt 
saving  of  ship-  Stranded  or  in  danger  of  being  stranded  or  otherwise  in  distress  on  or 

anrfdr^secreUng'  °^''  ^^^  shore  of  any  sea  or  tidal  water,  or  any  part  of  the  cargo  or 

the  tame.  apparel  thereof,  or  any  wreck  ;  or 

(2.)  Endeavours  in  any  way  to  impede  or  hinder  the  saving  of  such  ship, 

boat,  cargo,  apparel  or  wreck ;  or 
(3.)  Secretes  any  wreck,  or  obliterates  or  defaces  any  marks  thereon  : 
Shall,  in  addition  to  any  other  penalty  or  punishment  he  may  be  subject  to 
under  this  or  any  other  act  or  law,  for  each  such  offence  incur  a  penalty  not 
exceeding  fifty  pounds ;  and  every  person,  not  being  a  receiver  or  a  person 
hereinbefore  authorized  to  take  the  command  in  cases  of  ships  being  stranded 
or  in  distress,  or  not  acting  under  the  orders  of  such  receiver  or  person,  who, 
without  the  leave  of  the  master,  endeavours  to  board  any  such  ship  or  boat 
as  aforesaid,  shall  for  each  ofience  incur  a  penalty  not  exceeding  fifty  pounds; 
and  it  shall  be  lawful  for  the  master  of  such  ship  or  boat  to  repel  by  force  any 
such  person  so  attempting  to  board  the  same. 

Penalty  for  sell-  CCCCLXXIX.  If  any  person  takes  into  any  foreign  port  or  place  any  ship 
ing  wreck  in  or  boat  Stranded,  derelict  or  otherwise  in  distress  on  or  near  the  shore  of  tfte 
fore  gn  poru.  ^^  ^^  ^£  ^^^  ^j^^  water  situate  within  the  limits  of  the  United  Kingdom,  or 
any  part  of  the  cargo  or  apparel  thereof,  or  anything  belongine  thereto,  or 
any  wreck  found  within  such  limits  as  aforesaid,  and  Uiere  sell  the  same,  he 
shall  be  guilty  of  felony,  and  be  subject  to  penal  servitude  for  a  term  not  ex- 
ceeding four  years. 

Dealert  in  Marine 

Man^facturen  of  Dealers  in  Marine  Stores  and  Manufacturers  ofAncJiars. 

Anchort.  CCCCLXXX.  Every  person  dealing  in,  buying  and  selling  anchors,  cables, 

Regulations  to  be  sails  or  old  junk,  old  iron  or  marine  stores  of  any  description,  shall  conform 
dSaSrs*ta*marine   ^  *^®  following  regulations ;  (that  is  to  say,) 

stores.  (!•)  He  shall  have  his  name,  together  with  the  words  "  Dealer  in  marine 

stores,''  painted  distinctly  in  letters  of  not  less  than  six  inches  in 
length  on  every  warehouse  or  other  place  of  deposit  belonging  to 
him ; 

If  he  does  not  he  shall  incur  a  penalty  not  exceeding  twenty 
pounds : 
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(2.)  He  shall  keep  a  book  or  booHs,  fairly  written,  and  shall  enter  therein 
an  account  of  all  such  marine  stores  as  he  may  from  time  to  time  be- 
come possessed  of,  stating,  in  respect  of  each  article,  the  time  at  which 
and  the  person  from  whom  he  purchased  or  received  the  same,  adding, 
in  the  cade  of  every  such  last-meutioned  person,  a  description  of  his 
business  and  place  of  abode ; 

If  he  does  not  he  shall  incur  for  the  first  offence  a  penalty  not  ex- 
ceeding twenty  pounds,  and  for  every  subsequent  offence  a  penalty 
not  exceeding  fifty  pounds : 
(8.)  He  shall  not,  by  himself  or  his  agents,  purchase  marine  stores  of 
any  description  from  any  person  apparently  under  the  age  of  sixteen 
years; 
If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not  ex- 


ceeding five  pounds,  and  for  every  subsequent  offence  a  penalty 
not  exceeding  twenty  pounds : 
(4.)  He  shall  not  cut  up  any  cable,  or  any  similar  article,  exceeding  five 
fathoms  in  length,  or  unlay  the  same  into  twine  or  paper  stuff, 
on  any  pretence  whatever,  without  obtaining  such  permit  and  pub- 
lishing such  notice  of  his  having  so  obtained  the  same  as  is  hereinafter 
mentioned ; 

If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not  ex- 
ceeding twenty  pounds,  and  for  every  subsequent  offence  a  penalty 
not  exceeding  fifty  pounds : 

CCCCLXXXI    In  order  to  obtain  such  permit  as  aforesaid  a  dealer  in  Manner  of  ob- 
marine  stores  shall  make  a  declaration  before  some  justice  of  the  peace  having  ^"^JJJJSl*  *® 
jurisdiction  over  the  place  where  such  dealer  resides  containing  the  following 
particulars ;  (that  is  to  say,) 
(1.)  A  statement  of  the  quality  and  description  of  the  cable  or  other  like 

article  about  to  be  cut  up  or  unlaid : 
(2.)  A  statement  that  he  purchased  or  otherwise  acquired  the  same  bond 
fide  and  without  fraud,  and  without  any  knowledge  or  suspicion  that 
the  same  had  been  come  by  dishonestly : 
(3.)  A  statement  of  the  name  and  description  of  the  person  from  whom  he 
purchased  or  received  the  same : 
And  it  shull  be  lawful  for  tlie  justice  before  whom  any  such  declaration 
18  made,  or  for  the  receiver  of  the  district  in  which  such  dealer  in  marine 
stores  resides,  upon  the  production  of  any  such  declaration  as  aforesaid,  to 
grant  a  permit  authorizing  him  to  cut  up  or  unlay  such  cable  or  other  like 
article. 

CCCCLXXXII.  No  dealer  in  marine  stores  who  has  obtained  such  per-  Pennit  to  be  ad- 
mit as  aforesaid  shall  proceed  by  virtue  thereof  to  cut  up  or  unlay  any  J!^**"*  ***Sd 
cable  or  other  like  article  until  he  has  for  the  space  of  ontf  week  at  the  least  to  acTttwwn.' 
before  doing  any  such  act  published  in  some  newspaper  published  nearest  to 
the  place  where  he  resides  one  or  more  advertinements  notifying  the  fact  of 
his  having  so  obtained  a  permit,  and  specifying  the  nature  of  the  cable  or 
other  article  mentioned  in  the  permit,  and  the  place  where  the  same  is  depo- 
sited, and  the  time  at  which  the  same  is  intended  to  be  so  cut  up  or  unlaid ; 
and  if  any  person  suspects  or  believes  that  such  cable  or  other  article  is  his 
property,  he  may  apply  to  any  justice  of  the  peace  for  a  warrant ;  and  such 
justice  of  the  peace  may,  on  the  applicant  making  oath,  or,  if  a  person  en- 
titled to  make  an  affirmation,  making  an  affirmation  in  support  of  such  his 
suspicion  or  belief,  grant  a  warrant  by  virtue  whereof  the  applicant  shall  be 
entitled  to  require  the  production  by  such  dealer  as  aforesaid  of  the  cable  or 
other  article  mentionea  in  the  permit,  and  also  of  the  book  of  entries  herein- 
before directed  to  be  kept  by  every  dealer  in  marine  stores ;  and,  upon  such 
cable  or  other  article  and  book  of  entries  being  produced,  to  inspect  and  ex- 
amine the  same ;  and  if  any  dealer  in  marine  stores  makes  default  in  comply- 
ing with  any  of  the  provisions  of  this  section,  he  shall  for  the  first  offence 
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Manufacturers 
to  place  marks  on 
anchors. 


Salvage 
by  U.  M.  Ship*. 

No  claim  for  sal- 
vage services  to 
be  allowed  in  re- 
spect of  loss  or 
ri.<«k  of  her  Ma- 
jesty's ships  or 
property. 


Claims  for  sal- 
vage by  her  Ma- 
jesty's officers  not 
to  be  determined 
"Without  consent 
of  Admiralty. 


incur  a  penalty  not  exceeding  twenty  poands,  and  for  every  subsequent 
offence  a  penalty  not  exceeding  fifty  pounds. 

CCCCLXXXIIT.  Every  manufacturer  of  anchors  shall,  in  case  of  each 
anchor  which  he  manufactures,  mark  in  legible  characters  on  the  crown  and 
also  on  the  shank  under  the  stock  his  name  or  initials,  with  the  addition 
of  a  progressive  number  and  the  weight  of  such  anchor ;  and  if  he  makes 
default  in  doing  so  he  shall  for  each  o&nce  incur  a  penal^  not  exceeding 
^\e  pounds. 

Salvage  by  Her  Mcgesty^s  Ships. 
CCCCLXXXIV.  In  cases  where  salvage  services  are  rendered  by  any 
ship  belonging  to  her  Majesty  or  by  the  commander  or  crew  thereof,  no  claim 
shall  be  made  or  allowed  for  any  loss,  damage  or  risk  thereby  caus^  to  such 
ship,  or  to  the  stores,  tackle  or  furniture  thereof,  or  for  the  use  of  any  stores 
or  other  articles  belonging  to  her  Majesty  supplied  in  order  to  effect  such 
services,  or  for  any  other  expense' or  loss  sustamed  by  her  Majesty  by  reason 
of  such  services. 

CCCCLXXXV.  No  claim  whatever  on  account  of  anv  salva^  services 
rendered  to  any  ship  or  cargo  or  to  any  appurtenances  of  any  ship  by  the 
commander  or  crew  or  part  of  the  crew  of  any  of  her  Majesty's  ships  shall  be 
finally  adjudicated  upon  unless  the  consent  of  the  Admiralty  has  first  been 
obtained,  such  consent  to  be  signified  by  writing  under  the  hand  of  the  secre- 
tary to  the  Admiralty ;  and  if  any  person  who  has  originated  proceedings 
in  respect  of  any  such  claim  fails  to  ])rove  such  consent  to  the  satisfaction  of 
the  Court,  his  suit  shall  stand  dismissed  and  he  shall  pay  all  the  costs  of  such 
proceedings ;  provided  that  any  document  purporting  to  give  such  consent 
and  to  be  si^ed  by  the  secretary  to  the  Admiralty  snail  heprimd  /one  evi- 
dence of  sucn  conseut  having  been  giv^n. 

steps  to  be  taken  CCCCLXXXV  I.  Whenever  services  for  which  salvage  is  claimed  are  ren- 
servi"ce?ha?e  dered  to  any  ship  or  cargo,  or  to  any  part  of  any  ship  or  cargo,  or  to  any 
been  rendered  by  appurtenances  of  any  ship,  at  any  place  out  of  the  United  Kingdom  and  tbie 
her  Majenty*  four  seas  adjoining  thereto,  by  the  commander  or  crew  or  part  of  the  crew  of 
*  *^*  *  '  any  of  her  Majesty's  sliips,  the  property  alleged  to  be  salved  shaU,  if  the 

salvor  is  justified  by  the  circumstances  of^the  case  in  detaining  it  at  all,  be 
taken  to  some  port  where  there  is  either  a  consular  ofiicer  or  a  Vice- Ad- 
miralty Court;  and  within  twenty-four  hours  after  arriving  at  such  port 
the  said  salvor  and  the  master  or  other  person  in  charge  of  the  property 
alleged  to  be  salved  shall  each  deliver  to  the  consular  officer  or  Vke- 
Admiralty  Judge  there  a  statement  verified  on  oath,  specifying,  so  &r 
as  they  respectively  can,  and  so  &r  as  the  particulars  required  apply  to 
the  case, 
(I.)  The  place,  condition  and  circumstances  in  which  the  said  ship,  cargo 
or  property  was  at  the  time  when  the  services  were  rendered  for  wh£h 
salvage  is  claimed : 
(2.)  The  nature  and  duration  of  the  services  rendered : 
And  the  salvor  shall  add  to  his  statement, 
(3.)  The  proportion  of  the  value  of  the  said  ship,  cargo  and  property, 
and  of  the  freight  which  he  claims  for  salvage,  or  the  values  at  which 
he  estimates  the  said  ship,  fireight,  cargo  and  property  respectively, 
and  the  several  amounts  tliat  he  claims  for  salvage  in  respect  of  the 
same: 
(4.)  Any  other  circumstances  he  thinks  relevant  to  the  said  claim : 
And  the  said  master  or  other  person  in  charge  of  the  said  ship,  cargo  or  pro- 
perty shall  add  to  his  statement, 

(3.)  A  copy  of  the  certificate  of  registry  of  the  said  ship,  and  of  the 
indorsements  thereon,  stating  any  change  which  (to  his  knowledge 
or  belief)  has  occurred  in  the  particulars  contained  in  such  certifi- 
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cate ;  and  stating  also,  to  tbe  best  of  bis  knowledge  and  belief,  tbe 
state  of  the  title  to  tbe  sbip  for  the  time  being,  and  of  the  incum- 
brances and  certificates  of  mortgage  or  sale,  if  any,  affecting  the 
same,  and  tbe  names  and  places  of  business  of  the  owners  and  incum- 
brancers: 

(4.)  The  name  and  place  of  business  or  residence  of  the  freighter  (if  any) 
of  the  said  ship,  and  the  freight  to  be  paid  for  the  voyage  she  is 
then  on : 

(5.)  A  general  account  of  the  quantity  and  nature  of  the  cargo  at  tbe  time 

tbe  salvage  services  were  rendered : 
(6.)  The  name  and  place  of  business  or  residence  of  the  owner  of  such 

cargo  and  of  the  consignee  thereof: 
(7.)  The  values  at  which  the  said  master  estimates  the  said  ship,  cai^o 
and  property,  and  the  freight  respectively,   or,   if  he  thmks  fit, 
in  lieu  of  such  estimated  value  of  toe  cargo,   a  copy  of  the  ship's 
manifest : 
(8.)  The  amounts  which  the  master  thinks  should  be  paid  as  salvage  for 

the  services  rendered : 
(9.)  An  accurate  list  of  the  property  saved,  in  cases  where  the  ship  k  not 
saved: 

(10.)  An  account  of  the  proceeds  of  the  sale  of  the  said  ship,  cargo  or  pro- 
perty, in  cases  where  the  same  or  any  of  them  are  sold  at  such  port 
as  aforesaid : 

(11.)  The  number,  capacities,  and  condition  of  the  crew  of  the  said  ship  at 
the  time  the  said  services  were  rendered : 

(12.)  Any  other  circumstances  he  thinks  relevant  to  tbe  matters  in  ques- 
tion: 

(13.)  A  statement  of  his  willingness  to  execute  a  bond,  in  the  form  in  the 
table  marked  W.  in  the  schedule  hereto,  in  such  amount  as  the  said 
consular  officer  or  Vice- Admiralty  Judge  may  fix. 

CCCCF-.XXXVII.  The  said  consular  officer  or  judge,  as  tbe  case  may  be,  coniuiar  officer 
shall  within  four  days  after  receiving  the  aforesaid  statements  fix  the  amount  or  judge  to  flx 
to  be  inserted  in  the  said  bond  at  such  sum  as  he  thinks  sufficient  to  answer  a^bond  u  to  be  ^ 
the  demand  for  the  salvage  services  rendered ;  but  such  sum  shall  not  exceed  given, 
one  half  of  the  value  which  in  his  estimation  the  said  ship,  freight  and  cargo, 
or  any  parts  thereof  in  respect  of  which  salvage  is  claimed,  are  worth  ;  and 
the  said  consular  officer  or  judge  may,  if  either  of  the  aforesaid  statements  is 
not  delivered  to  him  within  the  time  hereby  required,  proceed  ex  parte,  but 
he  shall  in  no  case  under  this  act  require  the  cargo  to  be  unladen ;  and  tbe 
said  consular  officer  mav  in  any  proceeding  under  this  act  relating  to  salvage 
tuke  affidavits  and  receive  affirmations. 

CCCCLXXXVIII.  The  said  consular  officer  or  jud^e  shall  send  notice  of  onmaaterexe- 
the  sum  which  he  has  so  fixed  as  aforesaid  to  the  said  salvor  and  the  said  rii*^o?detent*ion 
master;  and  upon  such  master  executing  a  bond  in  such  form  as  aforesaid,  to  ceMe. 
with  the  said  sum  inserted  therein,  in  the  presence  of  the  said  officer  or 
judge  (who  shall  attest  the  same),  and  delivering  the  same  to  the  said  salvor, 
tbe  righ\  of  the  said  salvor  to  detain  or  retain  possession  of  the  said  ship, 
cargo  or  property,  or  any  of  them  in  respect  of  the  said  salvage  claim,  shall 
cease. 

CCCCLXXXIX.  If  the  sbip,  cargo  or  property  in  respect  of  which  tbe  Provision  for  ad- 
claim  for  salvage  b  made  is  not  owned  by  persons  domiciled  in  her  Majesty's  d'tio"**  •ecurity 
dominions,  the  right  of  the  salvor  to  detain  or  retain  possession  thereof  shall  ships^owifed  by 
not  cease  unless  tne  master  procures,  in  addition  to  tbe  said  t>ond,  such  seen-  person*  resident 
rity  for  the  due  i)erformance  of  the  conditions  thereof  as  the  said  officer  or  ?^\^»^  d^mfnioni. 
judge  considers  sufficient  for  tbe  purpose,  and  places  the  same  in  the  posses- 
sion or  custody  of  the  said  officer  or  judge,  or,  if  the  salvor  so  desires,  in  tlie 
possession  or  custody  of  the  said  officer  or  judge  jointly  with  any  other  per- 
son whom  the  said  salvor  appoints  for  the  purpose. 
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Documentt  to  be 
tent  to  Englaud. 


Whom  the  bond 
shftU  bind. 


Court  in  which 
it  U  to  be  adju- 
dicated on. 


CCCCXC.  The  said  consular  officer  or  judge  shall  at  the  earliest  opportu- 
nity transmit  the  said  statements  and  documents  so  sent  to  him  as  aforesaid, 
and  a  notice  of  the  sum  he  has  so  fixed  as  aforesaid,  to  the  High  Court  of 
Admiralty  of  England,  or  if  the  said  salvor  and  the  said  master  or  other  per- 
son in  charge  as  aforesaid  agree  that  the  said  bond  shall  be  adjudicated  upon 
by  any  Vice- Admiralty  Court,  to  such  Court. 

CCCCXCI.  The  said  bond  shall  bind  the  respective  owners  of  the  said 
ship,  freight  and  cargo,  and  their  respective  heirs,  executors  and  administra- 
tors, for  die  salvap;e  adjudged  to  be  payable  in  respect  of  the  said  ship,  fineigfat 
and  cargo  respectively. 

CCCCXCII.  The  said  bond  shall  be  adjudicated  on  and  enforced  by  the 
High  Court  of  Admiralty  ip  England,  or  if  the  said  salvor  and  master  at  the 
time  of  the  execution  of  the  ^d  bond  agree  upon  any  Vice-Admiralty  Court, 
then  by  such  Vice- Admiralty  Court ;  and  any  such  Vice-Admiralty  Court 
may  in  every  proceeding  under  this  act  have  and  exercise  all  powers  and 
authorities  whatsoever  which  the  said  High  Court  of  Admiralty  now  has  or 
at  any  time  may  have  in  any  proceeding  whatsoever  before  it ;  and  in  cases 
where  any  security  for  the  due  performance  of  the  conditions  of  the  said  bond 
has  been  placed  in  the  possession  or  custody  of  the  said  consular  officer  or 
Vice- Admiralty  Judge,  or  of  such  officer  or  judge  jointly  with  any  other  per- 
son, the  person  or  persons  having  the  custody  of  such  security  shall  respec- 
tively deal  with  the  same  in  such  maimer  as  the  Court  that  adjudicates  on  the 
bond  directs. 


Power  of  High 
Court  of  Admi- 
ralty to  enforce 
bonds. 


Saring  clause. 


Documents  tne 
f^om  duty. 


Punishment  for 
forgery  and  false 
representations. 


Salvage 
{General). 

Voluntary  agree- 
ment may  be 


CCCCXCIII.  The  said  High  Court  of  Admiralty  shall  have  power  to  en- 
force  any  bond  given  in  pursuance  of  this  act  hi  any  Vice-Admiralty  Court 
in  any  part  of  her  Majesty's  dominions;  and  all  (Courts  in  Scotland,  irelaod, 
and  the  islands  of  Jersey,  Guernsey,  AIdemey,^Bark  and  Man  exercisiDg 
Admiralty  jurisdiction  shall,  upon  application,  aid  and  assist  the  High  Court 
of  Admiralty  in  enforcing  the  said  bonds. 

CCCCXCIV.  Any  such  salvor  as  aforesaid  of  any  ship,  cargo  or  property 
who  elects  not  to  proceed  under  this  act  shall  have  no  power  to  detain  the 
said  ship,  cargo  or  property,  but  may  proceed  otherwise  for  the  enforcemeot 
of  his  salvage  claim  as  it*  this  act  had  not  been  passed ;  and  nothing  in  this 
act  contain^  shall  abridge  or  affect  the  rights  of  salvors,  except  in  the  cases 
by  it  provided  for. 

CCCCXCV.  All  bonds,  statements,  agreements,  and  odicr  ducnmento 
made  or  executed  in  pursuance  of  the  eighth  part  of  this  act  shall,  if 
so  made  or  executed  out  of  the  United  Kingdom,  be  exempt  from  stamp 
duty.  ^ 

CCCCXCVI.  Every  person  who  in  any  proceeding  under  provisions  con- 
tained in  the  eighth  part  of  this  act  relating  to  salvage  by  her  Majesty's  ships, 
forges,  assists  in  forcing,  or  procures  to  be  forged,  fraudulently  altera,  assists 
in  frandulently  altering,  or  procures  to  be  fraudulently  altered,  any  dSniment, 
and  every  person  who  in  any  such  proceeding  puts  off  or  makes  use  of  any 
such  forged  or  altered  document,  knowing  the  same  to  be  so  forged  or  altered, 
or  who  in  any  such  proceeding  gives  or  makes, >tf^ assists  in  giving  or 
making,  or  procures  to  be  ^ven  or  made,  any  false  evidence  or  representa- 
tion, knowing  the  same  to  be  false,  shall  be  punishable  Hi^  imprisoDment, 
with  or  without  hard  labour,  for  any  period  not  exceeding^ro  years,  or,  if 
summarily  prosecuted  and  convicted,  by  imprisonment,  with  or  without  hard 
labour,  for  any  period  not  exceeding  six  months. 

Salvage,  General. 
CCCCXCVI F.  Whenever  services  for  which  salvage  is  claimed  are  rcn- 
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dered  either  by  the  commander  or  crew  or  part  of  the  crew  of  any  of  her  made  which  »haU 
Majesty's  ships,  or  of  any  other  ship,  and  the  salvor  voluntarily  agrees  to  ^*^®  '**^nf"b 
abandon  his  lien  upon  the  ship,  cargo  and  property  alleged  *to  be  salved,  upon  Jbovl  men-*  *^° 
the  master  or  other  person  in  charge  thereof  entering  into  a  written  aeree-  tioned. 
ment  attested  by  two  witnesses  to  abide  the  decision  of  the  said  High  Court 
of  Admiralty  or  of  any  Vice- Admiralty  Court,  and  thereby  giving  security 
in  that  behalf  to  such  amount  as  may  be  agreed  on  by  the  parties  to  the  said 
agreement,  such  agreement  shall  bind  the  said  ship  and  the  said  carffo  and  the 
freight  payable  therefor  respectively,  and  the  respective  owners  of  the  said 
ship,  freight,  and  cargo  for  the  time  being,  and  their  respective  heirs,  execu- 
tors and  administrators,  for  the  salvage  which  may  be  adjudged  to  be  pay- 
able in  respect  of  the  said  ship,  cargo  and  freight  respectively  to  the  extent 
of  the  security  so  given  as  aforesaid,  and  may  be  adjudicated  upon  and  en- 
forced in  the  same  manner  as  the  bonds  provided  for  by  the  eighth  part  of 
this  act,  in  the  case  of  detention  for  salvage  services  rendered  by  her  Majesty^s 
skips ;  and  upon  such  agreement  being  made  the  salvor  and  the  master  or 
other  person  in  charge  as  aforesaid  shrll  respectively  make  such  statements 
as  are  hereinbefore  required  to  be  made  by  them  in  case  of  a  bond  being 
given,  except  that  such  statements  need  not  be  made  upon  oath ;  and  the 
salvor  shall,  as  soon  as  practicable,  transmit  the  said  agreement  and  the  said 
statements  to  the  Court  in  which  the  said  agreement  is  to  be  adjudicated 
upon. 

CCCCXCVIII.  Whenever  the  aggregate  amount  of  salvage  payable  in  Powers  for  Courts 
respect  of  salva^  services  rendered  m  the  United  Kingdom  has  been  finally  j*uliXuonto*a2 
ascertained,  and  exceeds  two  hundred  pounds,  and  whenever  the  aggregate  portion  tairage. 
amount  of  salvage  payable  in  respect  of  salvage  services  rendered  elsewhere 
has  been  finally  ascertained,  whatever  such  amount  may  be,  then  if  any  de- 
lay or  dispute  arises  as  to  the  apportionment  thereof,  any  Court  having  Ad- 
miralty jurisdiction  may  cause  the  same  to  be  apportioned  amongst  the  persons 
entitled  thereto  in  such  manner  as  it  thinks  just ;  and  may  for  that  purpose, 
if  it  thinks  fit,  appoint  any  person  to  carry  such  apportionment  into  efiect, 
and  may  compel  any  person  in  whose  hands  or  under  whose  control  such 
amount  may  be  to  distribute  the  same,  or  to  bring  the  same  into  Court,  tQ  be 
there  dealt  with  as  the  Court  may  direct,  and  may  for  the  purposes  aforesaid 
issue  such  monitions  or  other  processes  as  it  thinkis  fit. 

Miscellaneous,  MUeellanewu, 

CCCCXCIX.  AU  wreck,  bein?  foreign  goods  brought  or  coming  into  the  Foreign  goods 
United  Kingdom  or  the  Isle  of  ^fan^hall  be  subject  to  the  same  duties  as  if  ?""l?®7^**^tu® 
the  same  were  imported  into  the  Umted  Kingdom  or  the  Isle  of  Man  respec-  game  Uuties^M  on 
tively ;  and  if  any  question  arises  as  to  the  origin  of  such  goods,  they  shall  be  importation, 
deemed  to  be  the  produce  of  such  country  as  the  Commissioners  of  Customs 
may  upon  investigation  determine. 

D.  The  Commissioners  of  Customs  and  Excise  shall  permit  all  goods,  ooods  saved 
wares  and  merchandise  saved  from  any  ship  stranded  or  wrecked  on  its  from  ships 
homeward  voyage  to  be  forwarded  to  the  port  of  its  original  destination,  and  foj^^dedto  the 
all  fi^oods,  wares  and  merchandise  saved  vrom  any  ship  stranded  or  wrecked  ports  of  their  ori- 
on  Its  outward  voyage  to  be  returned  to  the  port  at  which  the  same  were  «*"•*  destinaUon. 
shipped  ;  but  such  commissioners  are  to  take  security  for  the  due  protection 
of  the  revenue  in  respect  of  such  goods,  wares  and  merchandise. 
-•* 

DI.  All  mattecs  and  things  that  may  in  pursuance  of  the  eigjhth  part  of  Provision  as  to 
this  act  be  done  by  or  to  any  justice,  or  any  two  justices,  may  in  Scotland  ^^  J®"°*  ^ 
be  done  also  by  or  to  the  sheriff  of  the  county,  including  the  sheriff  substi-     ®  *»  • 
tute ;  and  the  expression  '*  lord  or  lady  of  a  manor"  shall  in  the  eighth 
part  of  this  act,  so  far  as  regards  Scotland,  include  '<  heritable  proprietor 
duly  infeft." 

APPJDX.  K 


Digitized  by 


Google 


cxlvi 


APPENDIX. 


Applieation. 

Application  of 
PartlX.ofAet. 

Limitation  of 
Liability, 

Owner  not  liable 
In  respect  of  cer- 
tain articles. 


PART  IX. 

LIABILITY  OF  SHIPOWNERS. 

Application. 
DII.  The  ninth  part  of  this  act  shall  apply  to  the  whole  of  her  Majesty's 
dominions. 

Limitation  of  Liability. 
Dili.  No  owner  of  any  sea-going  ship  or  share  therein  shall  be  liable  to 
make  good  any  loss  or  damage  that  may  happen  without  his  actaal  &ult  or 
privity  of  or  to  any  of  the  foHowing  things ;  (that  is- to  say,) 

(1.)  Of  or  to  any  goods,  merchandise  or  other  things  whatsoever  taken  in 
or  put  on  board  any  such  ship^  by  reason  of  any  ^re  happening  on 
board  such  ship : 
(2.)  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels  or  precious  stones 
taken  in  or  put  on  board  any  such  ship,  by  reason  or  any  robberr, 
embezzlement,  making  away  with  or  secretins  thereof,  unless  the 
owner  or  shipper  thereof  has,  at  the  time  of  shipping  the  same,  inserted 
in  his  bills  of  lading  or  otherwise  declared  in  writing  to  the  master  or 
owner  of  such  ship  the  true  nature  and  value  of  such  articles, 
To  any  extent  whatever. 

Mearare  of  DI V.  No  owner  of  any  sea-going  ship  or  share  therein  shall,  in  cases  where 

owner's  liabilltj.   q]]  qj  any  of  the  following  events  occur  without  his  actual  fault  or  privity ; 
(that  is  to  say,) 
(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  being 

carried  in  such  ship : 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  or 

other  things  whatsoever  on  board  any  such  ship : 
(3  )  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 
navigation  of  such  sea-going  ship  as  aforesaid  caused  to  any  person 
carried  in  any  other  ship  or  boat : 
(4.)  Where  any  loss  or  damage  is  by  reason  of  any  such  improper  naviga- 
tion of  such  sea-going  ship  as  aforesaid  caused  to  any  ottier  ship  or 
*     boat,  or  to  any  eoods,  merchandise  or  other  things  whatsoever,  on 
board  any  other  ship  or  boat : 
Be  answerable  in  damages  to  an  extent  beyond  the  value  of  his  ship  and  die 
freight  due  or  to  grow  due  in  respect  of  such  ship  during  the  voyage  which 
at  the  time  of  the  happening  of  any  such  events  as  aforesaid  is  in  prosecution 
or  contracted  for,  subject  to  the  following  proviso,  (that  is  to  say,)  that  in  no 
case  where  any  such  liability  as  aforesaid  is  incurred  in  respect  of  loss  of 
life  or  personal  injury  to  any  passenger,  shall  the  value  of  any  such  ship 
and  the  freight  thereof  be  taken  to  be  less  than  fifteen  pounds  per  registered 
ton. 


Talne  of  carriage 
of  goods  and  pas- 
sage  money  to  be 
considered  as 
freight. 


Prorislonfor 
•epaxate  losses. 


Modeof 
ProeedMr§, 

In  case  of  loss  of 
life  or  personal 
\aj\uy,  ik>ard  of 


DV.  For  the  purposes  of  the  ninth  part  of  this  act,  the  freight  shall  be 
deemed  to  include  the  value  of  the  carriage  of  any  goods  or  merchandise  be- 
longing to  the  owners  of  the  ship,  passage  money  and  also  the  hire  due  or  to 
grow  due  under  or  by  virtue  of  any  contract,  except  only  such  hire,  in  the 
case  of  a  ship  hired  for  time,  as  may  not  begin  to  be  earned  until  the  expira- 
tion of  six  months  after  such  loss  or  damage. 

DV  I.  The  owner  of  every  sea-going  ship  or  share  therein  shall  be  liable  in 
respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or  damage  to  goods 
as  aforesaid  arising  on  distinct  occasions  to  the  same  extent  as  if  no  other  loai, 
injury  or  damage  had  arisen. 

Mode  of  Procedure. 
DVII.  Whenever  any  such  liability  as  aforesaid  has  been  or  is  alleged  to 
have  been  incurred  in  respect  ot  loss  of  life  or  personal  injury,  the  Bwd  of 
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Trade  may,  in  its  discretion,  after  giving  not  less  than  three  days'  notice  by  Trade  may  direct 

post  or  otherwise  to  the  party  to  be  made  defendant  or  defender,  by  warrant  pro«««dingi. 

sealed  with  the  seal  of  such  Board  or  signed  by  one  of  its  secretaries  or 

asdstaot  secretaries,  require  the  sheriff  having  jurisdiction  over  any  place  in 

the  United  Kingdom  to  summon  a  jury  at  a  time  and  place  to  be  specified 

in  aoch  warrant  for  the  purpose  of  determining  the  following  question; 

(that  is  to  say,) 

The  number,  names,  and  descriptions  of  all  persons  killed  or  injured  by 
reason  of  any  wrongful  act,  neglect  or  default : 
And  upon  the  receipt  of  such  warrant  the  sheriff  shall  smnmon  a  jury  of 
twenty-four  indifferent  persons,  duly  qualified  to  act  as  common  jurymen  in 
the  superior  Ck)urt8^  to  meet  at  such  time  and  place  as  aforesaid. 

DVIII.  If  either  party  to  the  inquiry  desire  any  such  question  as  aforesaid  Either  party  may 
to  be  tried  before  a  special  jury,  such  question  shall  be  so  tried,  provided  that  J^TSf  tried ?y'a" 
notice  of  such  desire,  if  coming  from  the  other  party,  is  given  to  the  Board  of  ipedaijury. 
Trade  before  it  has  issued  its  warrant  to  the  sheriff ;  and  for  that  purpose  the 
Board  of  Trade  shall,  by  its  warrant  to  the  sheriff,  require  him  to  nominate  a 
special  jury  for  sucb  trial;  and  thereupon  the  sheriff  shall,  as  soon  as  con- 
veniently may  be  after  the  receipt  by  him  of  such  warrant,  summon  both  the 
parties  to  appear  before  him  by  themselves  or  their  attornies  or  agents  at  some 
convenient  time  and  place  appointed  by  him  for  the  purpose  of  nominating 
a  special  jur^ ;  and  at  the  place  and  time  so  appointed  the  sheriff  shall  pro- 
ceed to  nominate  and  strike  a  special  jury  in  the  manner  in  which  such  juries 
are  required  by  the  laws  for  the  time  being  in  force  to  be  nominated  or  struck 
by  the  proper  officers  of  the  superior  Courts ;  and  the  sheriff  shall  appoint  a 
day,  and  shall  on  the  day  so  appointed  proceed  to  reduce  the  said  special  jury 
to  the  number  of  twentv,  in  the  manner  used  and  accustomed  by  the  proper 
officers  of  the  superior  Courts. 

DIX.  The  following  provisions  shall  be  applicable  to  the  conduct  of  pro-  ProTistoni  for 
ceedings  by  the  Board  of  Trade  ;  (that  is  to  say,)    *  SSSngi'*'  ^^ 

(1.)  The  sh  Tiff  shall  preside  at  such  inquiry,  and  the  Board  of  Trade  shall 
be  deemed  in  England  and  Ireland  to  be  the  plaintiff,  and  in  Scotland 
the  pursuer,  both  of  which  terras  are  hereinafter  included  in  the  term 
plaintiff,  with  power  to  appoint  any  agent  to  act  on  his  behalf,  and 
shall  have  all  such  rights  and  privileges  as  the  plaintiff  is  entitled  to 
in  actions  at  law ;  and  the  owner  or  owners  of  the  ship  or  ships  by 
whom  such  liability  as  last  aforesaid  is  alleged  to  have  been  incurred 
«hall  be  deemed  in  England  and  Ireland  to  be  the  defendant,  and  in 
Scotland  the  defender,  both  of  which  terms  are  hereinafter  included  in 
the  term  defendant : 

(2.)  Not  less  than  ten  days'  notice  of  the  time  and  place  of  the  inquiry 
shall  be  served  by  tlie  Board  of  Trade  on  the  defendant : 

(3.)  Service  on  the  master  of  any  ship  shall  be  deemed  good  service  on  the 
owner  thereof,  and  the  master  shall,  in  respect  of  the  proceedings  on 
such  inquiry,  be  deemed  the  agent  and  representative  of  the  owner, 
with  power  to  appear  for  him  on  such  inquiry,  and  to  do  all  matters 
and  things  which  he  might  himself  have  done : 

(4.)  If  the  defendant  does  not  appear  at  the  time  of  such  inquiry,  the 
same  shall  be  proceeded  with  as  if  he  had  appeared,  upon  due  proof 
of  service  of  notice  having  been  made  on  him  in  pursuance  or  this 
act: 

(5.)  The  empannelling  of  the  jury  and  the  summoning  and  attendance  of 
witnesses  shall  be  conducted  and  enforced  in  England  and  Ireland  in 
manner  provided  by  the  Lands  Clauses  Consolidation  Act,  1846,  in 
cases  of  disputed  compensation  as  to  land,  and  in  Scotland  in  manner 
provided  by  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  in 
like  cases,  or  as  near  thereto  as  circumstances  permit ;  and  all  pro- 
visions in  the  said  acts  having  reference  to  cases  where  any  qoes- 
K2 
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tion  of  disputed  compensation  requires  to  be  determined  by  Ae  ^ 
diet  of  a  jury  shall,  with  the  requisite  alterations,  be  considered  as 
incorporated  with  this  act,  and  to  have  reference  to  cases  where 
the  question  of  the  liability  of  any  owner  in  respect  of  any  soch 
accident  as  aforesaid  requires  to  be  determined  by  the  verdict  of  a 
jury: 

(6.)  In  England  and  Ireland  the  sheriff  shall,  if  the  Board  of  Trade  so  re- 
quires, or  if  the  defendant  so  requires  and  the  Board  of  Trade  oonsentB 
thereto,  appoint  as  assessor  a  barrister  at  law  of  competent  knowledge 
and  standing : 

(7.)  The  costs  incurred  by  all  parties  in  and  incidental  to  any  such  inquiry 
as  aforesaid  shall  in  England  and  Ireland  be  taxed  by  the  master  of 
one  of  her  Majesty's  superior  Courts  of  Common  Law  as  between 
attorney  and  client,  and  in  Scotland  by  the  auditor  of  the  Court  of 
Session  as  between  agent  and  client;  and  shall,  if  the  verdict  in  anj 
inquiry  is  in  favour  of  the  plaintiff,  be  paid  by  the  defendant,  but  if 
such  verdict  is  in  favour  of  the  defendant,  be  paid  by  the  Board  of 
Trade  out  of  the  Mercantile  Marine  Fund : 

(8.)  The  payment  of  all  damages  and  costs  in  any  such  inquiry  as  aforesaid 
shall,  upon  application  made  to  such  superior  Court  as  aforesaid  by 
the  party  entitled  thereto,  be  enforced  by  rule  or  order  of  such  Court 
or  a  judge  thereof,  or  otherwise  as  such  Court  or  judge  thinks  fit: 

(9.)  The  Board  of  Trade  may  make  any  compromise  it  thinks  fit  as  to  the 
damages  payable  in  respect  of  personal  injury,  or  of  the  death  of  any 
person ;  anci  anv  damages  received  in  pursuance  of  such  compromise 
shall,  so  far  as  the  same  extend,  be  applied  in  the  same  manner  and  be 
subject  to  the  same  rules  as  if  the  same  were  damages  recovered  on  an 
inquiry  instituted  by  the  Board  of  Trade. 

Rules  as  to  da-         DX.  The  following  rules  shall  be  observed  as  to  the  damages  recovered  in 
S^n  thereS"^**'   ^'^y  ^^^^  inquiry,  and  the  application  thereof;  (that  is  to  say,') 

(1.)  The  damages  payable  in  each  case  of  death  or  injury  snail  be  i 
at  thirty  pounds : 

(2.)  The  damages  found^due  on  any  such  inquiry  as  aforesaid  shall  be  the 
first  charge  on  the  aggregate  amount  for  which  the  owner  is  liable, 
and  shall  be  paid  thereout  in  priority  to  all  other  claims : 

(3.)  All  such  damages  as  aforesaid  shall  be  paid  to  her  Majesty's  Pay- 
master-General, and  shall  be  distributed  and  dealt  with  by  him  in 
such  manner  as  the  Board  of  Trade  directs;  and  in  directing  soch  dis- 
tribution the  Board  of  Trade  shall  have  power  in  the  first  place  to 
deduct  and  retain  any  costs  incidental  thereto ;  and  in  the  next  place, 
as  regards  the  sums  paid  in  respect  of  injuries,  shall  direct  payment  to 
each  person  injured  of  such  compensation,  not  exceeding  in  any  case 
the  statutory  amount,  as  the  said  Board  thinks  fit;  and  as  reffarda  the 
sums  paid  m  repect  of  deaths  shall  direct  payment  thereof  for  the 
benefit  of  the  husband,  wife,  parent  and  child  of  the  deceased,  or  any 
of  them,  in  such  shares,  upon  soch  evidence,  and  in  such  manner  as 
the  said  Board  thinks  fit : 

(4.)  The  Board  of  Trade  shall  refund  to  the  owner  any  surplus  remaining 
under  its  control  aflter  making  such  distribution  as  aforesaid,  and  the 
sum  so  refunded  shall  form  part  of  the  residue  hereinafter  mentioned : 

(5.)  The  Board  of  Trade  shall  not,  nor  shall  any  person  acting  under  it, 
be  liable  to  any  action,  suit,  account,  claim  or  demand  whatsoever  for 
or  in  respect  of  any  act  or  matter  done,  or  omitted  to  be  done,  in  the 
distribution  of  such  damages  as  aforesaid : 

(6.)  If  the  amount  paid  to  her  Majesty's  Paymaster-General  in  manner 
aforesaid  is  insufficient  to  meet  the  demands  upon  it,  the  several  daims 
thereon  shall  abate  proportionally. 

Any  penon  who        DXI.  After  the  completion  of  sack  inqnury  as  aforesaid,  if  any  penon 


Digitized  by 


Google 


17  &  18  Vict.  c.  104.  cxlix 

injared  estimates  the  damajzes  payable  in  respect  of  such  injory,  or  if  the  la  dfssatufled 

executor  or  administrator  of  any  deceased  person  estimates  the  damages  pay-  ©f  itatutory  da"* 

able  in  respect  of  his  death,  at  a  greater  sum  than  such  statutory  amount,  or,  mage  may  bring 

in  case  of  a  compromise  having  been  made  by  the  Board  of  Trade,  than  the  *°  **'**®"  <*"  **** 

amount  accepted  by  such  Board  bjr  way  of  compensation  for  such  injury  or  ®^°  *<5coun . 

death  as  aforesaid,  the  person  so  estimatin*?  the  same  shall,  upon  repaying  or 

obtaining  the  repayment  by  the  Board  of  Trade  to  the  owner  of  the  amount 

paid  by  him  to  the  Board  of  Trade  in  respect  of  such  injury  or  death,  be  at 

liberty  to  bring  an  action  for  the  recovery  of  damages  in  the  same  manner  as 

if  no  power  of  instituting  an  inquiry  had  hereinbefore  been  given  to  the 

Board  of  Trade,  subject  to  the  following  proviso ;  ^tbat  is  to  say,)  that  any 

damages  recoverable  by  such  person  shall  be  payable  only  out  of  the  residue, 

if  any,  of  the  aggregate  amount  for  which  the  owner  is  liable,  after  deducting 

all  sums  paid  to  ner  Majesty's  Paymaster- General  in  manner  aforesaid ;  and 

if  the  damae;es  recovered  in  such  action  do  not  exceed  double  the  statutory 

amount,  such  person  shall  pay  to  tlie  defendant  in  such  action  all  the  costs 

thereof,  such  costs  to  be  taxed  in  England  and  Ireland  as  between  attorney 

and  client,  and  in  Scotland  as  between  agent  and  client 

DXII.  In  cases  where  loss  of  life  or  personal  injury  has  occurred  by  any  J^?J**"*  o^Trade 
accident  in  respect  of  which  the  owner  of  any  such  ship  as  aforesaid  is  or  is  Juw  pro<»ed!nK«, 
alleged  to  be  liable  in  damages,  no  person  shall  be  entitled  to  bring  any  individuaUmay' 
action,  or  institute  any  suit  or  other  legal  proceeding  in  the  United  Kincrdom,  ^^^8  actions. 
until  the  completion  of  the  inquiry  (if  any)  instituted  by  the  Board  of  Trade, 
or  until  the  Board  of  Trade  has  refused  to  institute  the  same ;  and  the  Board 
of  Trade  shall,  for  the  purpose  of  entitling  any  person  to  bring  an  action  or 
institute  a  suit  or  other  legal  proceeding,  l^  deemed  to  have  refused  to  insti- 
tute such  inquiry  whenever  notice  has  been  served  on  it  by  any  person  of  his 
desire  to  bring  such  action  or  institute  such  suit  or  other  legal  proceeding, 
and  no  inquiry  is  instituted  by  the  Board  of  Trade  in  respect  of  the  subject- 
matter  of  such  intended  action,  suit  or  proceeding  for  the  space  of  one  month 
after  the  service  of  such  notice. 

DXIII.  Whenever  the  Board  of  Trade,  having  refused  in  manner  afore-  Procecdinffs  by 
said  to  institute  any  inquiry,  afterwards  determines  to  institute  the  same,  the  Sterre^uiSr** 
damages  and  costs  (if  any )  recovered  on  such  inquiry  shall  be  payable  rate- 
ably  with  and  not  in  priority  to  the  costs  and  damages  recovered  in  any  other 
action,  suit  or  legal  proceeding. 

DXIV.  In  cases  where  any  liability  has  been  or  is  alleged  to  have  been  Proceeding*  in 
incurred  by  any  owner  in  respect  of  loss  of  life,  personal  injury  or  loss  of  or  cj'arnj'j^ being** 
damage  to  ships,  boats  or  goods,  and  several  claims  are  made  or  apprehended  made  on  owner 
in  respect  of  such  liability,  then,  subject  to  the  right  hereinbefore  given  to  of«Wp. 
the  Board  of  Trade  of  recovering  damages  in  the  United  Kingdom  in  respect 
of  loss  of  life  or  personal  injury,  it  shall  be  lawful  in  England  or  Ireland  for 
the  High  Court  of  Chancery,  and  in  Scotland  for  the  Court  of  Session,  and 
in  any  British  possession  for  any  competent  Court,  to  entertain  proceedings 
at  the  suit  of  any  owner  for  the  purpose  of  determining  the  amount  of  such 
liability  subject  as  aforesaid,  and  for  the  distribution  of  such  amount  rateably 
amongst  the  several  claimants,  with  power  for  any  such  Court  to  stop  all  ac- 
tions and  suits  pending  in  any  other  Court  in  relation  to  the  same  subject- 
matter  ;  and  any  proceeding  entertained  by  such  Court  of  Chancery  or  Court 
of  Session,  or  other  competent  Court,  may  be  conducted  in  such  manner  and 
subject  to  such  regulations  as  to  making  any  persons  interested  parties  to  the 
same,  and  as  to  the  exclusion  of  any  claimants  who  do  not  come  in  within  a 
certain  time,  and  as  to  requiring  secuiity  from  the  owner,  and  as  to  payment 
of  costs,  as  the  Court  thinks  just. 

DXV.  All  sums  of  money  paid  for  or  on  account  of  any  loss  or  damage  in  Money  paid  for 
respect  whereof  the  liability  of  the  owners  of  any  ship  is  hmited  by  the  ninth  2j^ounted*for 
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letveen  part         part  of  this  act,  and  all  costs  incarred  in  relation  thereto,  may  be  brought 
owners.  miQ  account  among  part  owners  of  the  same  ship  in  the  same  maoner  as 

money  disbursed  for  the  use  thereof. 

Sating  ciauis.  Saving  Clause, 

Baling  clauM.  DXVI.   Nothing  in  the  ninth  part  of  this  act  contained  shall  be  con- 

strued— 

To  lessen  or  take  away  any  liability  to  which  any  master  or  seaman,  being 
also  owner  or  part  owner  of  tlie  ship  to  which  he  belongs,  is  subject  in 
his  capacity  of  master  or  seaman ;  or 
To  extend  to  any  British  ship  not  being  a  recognized  British  ship  withm 
.  the  meaning  of  this  act. 

PART  X. 

LEGAL  PROCEDURE. 

Application.  Application, 

Application  of  DXVII.  The  tenth  part  of  this  act  shall  in  all  cases,  inhere  no  particnlir 

Part  X.  of  the       country  is  mentioned,  apply  to  the  whole  of  her  Majesty's  dominions. 

Legal  Procedure  r       ,  -n  «  ^  ^ 

(General).  Legal  Procedure  (General). 

Puniihment  of         DXVIII.  In  all  places  within  her  Majesty's  dominions,  except  Scotland, 

offence*,  and  re-    the  offences  hereinatter  mentioned  shall  be  punished  and  penalties  recovered 

^ery  of  penal-     ^  manner  following ;  (that  is  to  say,) 

(1.)  Every  offence  by  this  act  declared  to  be  a  misdemeanor  shall  be 
punisnable  by  fine  or  imprisonment,  with  or  whhout  hard  labour;  and 
the  Court  before  which  such  offence  is  tried  may  in  England  make  the 
same  allowances  and  order  payment  of  the  same  costs  and  expenses  as 
if  such  misdemeanor  had  been  enumerated  in  the  act  passed  in  the  , 

7  Q.  4, 0. 64.  seventh  year  of  his  late  Majesty  King  George  the  Fourth,  chapter 

sixty-four,  or  any  other  act  that  may  he  passed  for  the  like  purpose; 
and  may  in  any  other  part  of  her  Majesty's  dominions  make  such 
allowances  and  order»payment  of  such  costs  and  expenses  (if  any)  as 
are  payable  or  allowable  upon  the  trial  of  any  misdemeanor  under  any 
existing  act  or  ordinance,  or  as  may  be  payable  or  allowable  under 
any  act  or  law  for  the  time  being  in  force  therein  : 
(2.)  Every  offence  declared  by  this  act  to  be  a  misdemeanor  shall  also  be 
deemed  to  be  an  offence  hereby  made  punishable  by  imprisonment  for 
any  period  not  exceeding  six  months,  with  or  without  bard  labonr,  or 
by  a  penalty  not  exceeding  one  hundred  pounds,  and  may  be  prose- 
cuted accordingly  in  a  summary  manner  instead  of  being  prosecuted  as 
a  misdemeanor : 
(8.)  Every  offence  hereby  made  punishable  by  imprisonment  for  any 
period  not  exceeding  six  months,  with  or  without  hard  labour,  or  by 
any  penalty  not  exceeding  one  hundred  pounds,  shall  in  England  and 
Ireland  be  prosecuted  summarily  before  any  two  or  more  justices,  as 
to  England  in  the  maoner  directed  by  the  act  of  the  eleventh  and 
twelfth  years  of  the  reijjn  of  her  Majesty  Queen  Victoria,  chapter 
forty-three,  and  as  to  Ireland  in'the  manner  directed  by  the  act  of  the 
fourteenth  and  fifteenth  years  of  the  reign  of  her  Majesty  Queen  Vic- 
toria, chapter  ninety-three,  or  in  such  other  manner  as  may  be  directed 
by  any  act  or  acts  that  may  be  passed  for  like  purposes :  and  all  pro- 
visions contained  in  the  said  acts  shall  be  applicable  to  such  prosecu- 
tions in  the  same  manner  as  if  the  offences  in  respect  of  which  the 
.  .  same  are  instituted  were  hereby  stated  to  be  offences  in  respect  of 
which  two  or  more  justices  have  power  to  convict  summarily  or  to 
make  a  summary  order : 
(4.)  In  all  cases  of  summary  convictions  in  England,  where  the  sum  ad- 
judged to  be  paid  exceeds  five  pounds^  or  the  period  of  imprisonmeot 
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adjadged  exceeds  one  month,  any  person  who  thinks  himself  aggrieved 
by  such  conviction  may  appeal  to  the  next  Court  of  General  or  Quar- 
ter Sessions  which  is  bolden  not  less  than  twelve  days  after  the  day  of 
such  conviction  for  the  county,  city,  borough,  liberty,  riding,  division 
or  place  wherein  the  case  has  been  tried ;  provided  that  such  person  . 
shall  give  to  the  complainant  a  notice  in  writing  of  such  appeal,  and 
of  the  cause  and  matter  thereof,  within  three  days  after  such  convic- 
tion, and  seven  clear  days  at  the  least  before  such  Sessions,  and  shall 
also  either  remain  in  custody  until  the  Sessions,  or  enter  into  a  recog- 
nizance, with  two  sufficient  sureties,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  Sessions,  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  Court  thereupon,  and  to  pay 
such  costs  as  shall  be  by  the  Court  awarded ;  and  upon  such  notice 
being  given,  and  such  reco^izance  being  entered  into,  the  justice 
before  whom  the  same  shall  be  entered  into  shall  liberate  such  person, 
if  in  custody ;  and  the  Court  at  such  Sessions  shall  hear  and  determine 
the  matter  of  the  appeal,  and  shall  make  such  order  therein,  with  or 
without  costs  to  either  party,  as  to  the  Court  shall  seem  meet ;  and  in 
case  of  the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction, 
shall  order  and  adjudge  the  offender  to  be  punished  according  to  the 
conviction,  and  to  pay  such  costs  as  mav  be  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  sucfi  judgment : 
(5.)  All  offences  under  this  act  shall  in  any  British  possession  be  punish- 
able in  any  Court  or  by  any  justice  of  the  peace  or  magistrate  in  which 
or  by  whom  offences  of  a  like  character  are  ordinarily  punishable,  or 
in  such  other  manner,  or  by  such  other  Courts,  justices  or  magistrates, 
as  may  from  time  to  time  be  determined  by  any  act  or  ordinance  duly 
made  in  such  possession,  in  such  manner  as  acts  and  ordinances  in 
SQch  possession  are  required  to  be  made  in  order  to  have  the  force  . 
of  law. 

DXIX.  Any  stipendiary  magistrate  shall  have  full  power  to  do  alone  stipendtsry  ma- 
whatever  two  justices  of  the  peace  are  by  this  act  authorized  to  do.  fllie*{S)we?M* 

two  Justices. 

DXX.  For  the  purpose  of  giving  jurisdiction  under  this  act,  every  offence  Offence  where 
shall  be  deemed  to  have  been  committed,  and  every  cause  of  complaint  to  22™Joinmitted. 
have  arisen,  either  in  the  place  in  which  the  same  actually  was  committed 
or  arose,  or  in  any  place  in  which  the  offender  or  person  complained  against 
maybe. 

DXXI.  In  all  cases  where  any  district  within  which  any  Court  or  justice  juHsdfction  ovw 
of  the  peace  or  other  magistrate  has  jurisdiction  either  under  this  act  or  under  "hip*  lying  off 
any  other  act  or  at  common  law  for  apy  purpose  whatever  is  situate  on  the       «<>»*'«• 
coast  of  any  sea,  or  abutting  on  or  projecting  into  any  bay,  channel,  lake, 
river  or  other  navigable  water,  every  such  Court,  justice  of  the  peace,  or 
magistrate  shall  have  jurisdiction  over  any  ship  or  boat  being  on  or  lying  or 
passing  off  such  coast,  or  being  in  or  near  such  bay,  channel,  lake,  river  or 
navigable  water  as  aforesaid,  and  over  all  persons  on  board  such  ship  or  boat 
or  for  the  time  being  belonging  thereto,  in  the  same  manner  as  if  such  ship, 
boat  or  persons  were  within  the  limits  of  the  original  jurisdiction  of  such 
Court,  justice  or  magistrate. 

DXXII.  Service  of  any  summons  or  otfier  matter  in  any  legal  proceeding  Senriceto  be 
under  this  act  shall  be  good  service,  if  made  personally  on  the  person  to  be  JJ^fy  'J*^^  ***'" 
served,  or  at  his  last  place  of  abode»  or  if  made  by  leaving  such  summons  for  board  ship, 
him  on  board  any  ship  to  which  he  may  belong  with  the  persou  being  or 
appearing  to  be  in  command  or  Charge  of  such  ship. 

DXX  1 1 1.  In  all  cases  where  any  Court,  justice  or  justices  of  the  peace,  or  Sums  ordered  to 
other  magistrate,  has  or  have  power  to  make  an  order  directing  payment  to  **•  ^^  leviable 
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by  diatreM  on 
•hip. 


Application  of 
p«iialti«t. 


be  made  of  any  seaman's  wages,  penalties  or  other  sums  of  money,  tbeo,  if 
the  party  so  directed  to  pay  the  same  is  the  master  or  owner  of  a  f^ip,  and 
the  same  is  not  paid  at  the  time  and  in  manner  prescribed  in  the  order,  the 
Court,  justice  or  justices,  or  other  magistrate  who  made  the  order,  may,  in 
addition  to  any  other  powers  they  or  he  may  have  for  the  purpose  of 
compelling  payment,  direct  the  amount  remaining  unpaid  to  be  levied  by 
distress  or  pomding  and  sale  of  the  said  ship,  her  tackle,  foraitare  and 
appareL 

DXXIV.  Any  Court,  justice  or  magistrate  imposing  any  penalty  under 
this  act,  for  which  no  specific  application  is  herein  provided,  may,  if  it  or  be 
thinks  fit,  direct  the  whole  or  any  part  thereof  to  be  applied  in  compensadog 
any  person  for  any  wrong  or  damage  which  he  may  have  sustainol  hj  the 
act  or  default  in  respect  of  which  such  penalty  is  imposed,  or  to  be  applied  in 
or  towards  payment  of  the  expenses  of  the  proceedings ;  and,  subject  to  such 
directions  or  specific  application  as  aforesaid,  all  penalties  recovered  in  the 
United  Kingdom  shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer 
in  such  manner  as  the  Treasury  may  direct,  and  shall  be  carried  to  and 
form  part  of  tht  consolidated  fund  of  the  United  Kingdom;  and  all 
penalties  recovered  in  any  British  possession  shall  be  paid  over  into  the 
public  treasury  of  such  possession,  and  form  part  of  the  public  revenoe 
thereof. 


Limitation  of  DXX  V.  The  time  for  instituting  summary  proceedings  under  this  act  shall 

PiJS^dtoJJT'^   be  limited  as  follows ;  (that  is  to  say,) 

(1.)  No  conviction  for  anjr  offence  shall  be  made  under  this  act  in  anv 
summary  proceeding  instituted  in  the  United  Kingdom,  unless  suca 
proceeding  is  commenced  within  six  months  after  the  commissdon  of 
the  offence ;  or  if  both  or  either  of  the  parties  to  such  proceeding  hap- 
pen during  such  time  to  be  out  of  the  United  Kingdom,  unless  the 
same  is  commenced  within  two  months  after  they  both  first  happen  to 
arrive  or  to  be  at  one  time  within  the  same : 

(2.)  No  conviction  for  any  offence  shall  be  made  under  this  act  in  ai^ 
proceeding  instituted  in  any  British  possession,  unless  such  proceeding 
is  commenced  within  six  months  after  the  commission  of  the  offence; 
or  if  both  or  either  of  the  parties  to  the  proceeding  happen  during  soch 
time  not  to  be  within  the  jurisdiction  of  any  Court  capable  of  dealing 
with  the  case,  unless  the  same  is  commenced  within  two  months  after 
they  both  first  happen  to  arrive  or  to  be  at  one  time  within  such  jum- 
diction : 

(3.)  No  order  for  the  payment  of  money  shall  be  made  under  this  act  in 
any  summary  proceeding  instituted  in  the  United  Kingdom  unless  soch 
proceeding  is  commenced  within  six  months  after  the  cause  of  com- 
plaint arises ;  or,  if  both  or  either  of  the  parties  happen  during  such 
time  to  be  out  of  the  United  Kingdom,  unless  the  same  is  commenced 
within  six  months  after  they  both  first  happen  to  arrive  or  to  be  at 
one  time  within  the  same : 

(4.)  No  order  for  the  payment  of  money  shall  be  made  under  this  act  in 

any  summary  proceeding  instituted  in  any  British  possession,  unless 

such  proceeding  is  commenced  i^ithin  six  months  after  the  cause  o( 

complaint  arises ;  or,  if  both  or  either  of  the  parties  to  the  proceeding 

happen  during  such  time  not  to  be  within  the  jurisdiction  of  any  Court 

capable  of  dealing  with  the  case,  unless  the  same  is  commenced  within 

six  months  after  they  both  first  happen  to  arrive  or  be  at  one  time 

within  such  jurisdiction : 

And  no  provision  contained  in  any  other  act  or  acts,  ordinance  or  ordinances, 

for  limiting  the  time  within  which  summary  proceedings  may  be  instituted 

shall  affect  any  summary  proceeding  under  this  act. 

DocanMnt  pioTod      DXXVI.  Any  document  required  by  this  act  to  be  executed  in  the  presence 
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of  or  to  be  attested  by  any  witness  or  witnesses,  may  be  proved  by  the  evi-  without  calling 
deuce  of  any  person  who  is  able  to  bear  witness  to  the  requisite  facts,  without  a't«»^g  witnest. 
calling  the  attesting  witness  or  witnesses  or  any  of  them. 

DXXVII.  Whenever  any  injury  basy  in  any  part  of  the  world,  been  caused  Power  of  judge  of 
to  any  property  belonfipng  to  her  Majesty  or  to  any  of  her  Majesty's  subjects  ^®HJJ  °^  ^^l^ 
by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is  found  m  any  port  ^^t?orui^  ^ 
or  river  of  the  United  Kingdom  or  within  three  miles  of  the  coast  thereof,  it  ship  that  has  oc- 
shaU  be  lawful  for  the  judge  of  any  Court  of  Record  in  the  United  Kingdom,  ''»»^^**'*  ^*^*««- 
or  for  the  judge  of  the  High  Court  of  Admiralty,  or  in  Scotland  the  Court  of 
Session,  or  the  sheriff  of  the  county  within  whose  iurisdiction  such  ship  may 
bc^  upon  its  being  shown  to  him  by  any  person  applying  summarily  that  such 
injury  was  probably  caused  by  the  misconduct  or  want  of  skill  of  the  roaster 
or  mariners  of  such  ship,  to  issue  an  order  directed  to  any  officer  of  customs 
or  other  officer  named  by  such  judge,  requu'ing  him  to  detain  such  ship 
until  such  time  as  the  owner,  master  or  consignee  thereof  has  made  satisfac- 
tion in  respect  of  such  injury,  or  has  given  security,  to  be  approved  by  the 
judge,  to  abide  the  event  of  any  action,  suit  or  other  legal  proceeding  that 
may  be  instituted  in  respect  of  such  injury,  and  to  pay  all  costs  and  damages 
that  may  be  awarded  thereon:  and  any  officer  of  customs  or  other  officer  to 
whom  such  order  is  directed  shall  detam  such  ship  accordingly. 

DXXVIII.  In  any  case  where  it  appears  that  before  any  application  can  Power  in  certain 
be  made  under  the  foregoing  section  such  foreign  ship  will  have  departed  be-  *^J5**b€f^^^*"ii- 
yond  the  limits  therein  mentioned,  it  shall  be  lawful  for  any  commissioned  'atfon  made  to  ' 
officer  on  full  pay  in  the  military  or  naval  service  of  her  Majesty,  or  any  Judge. 
British  officer  of  customs,  or  any  British  consular  officer,  to  detain  such  ship 
until  such  time  as  will  allow  such  application  to  be  made  and  the  result 
.  thereof  to  be  communicated  to  him ;  and  no  such  officer  shall  be  liable  for 
any  costs  or  damages  in  respect  of  such  detention  unless  the  same  is  proved 
to  have  been  made  without  reasonable  grounds. 

DXXIX.  In  any  action,  suit  or  other  proceeding  in  relation  to  such  Who  to  be  de- 
injury,  the  person  so  giving  security  as  aforesaid  shall  be  made  defendant  or  '«ndant  to  auit  in 
defender,  and  shall  be  stated  to  be  the  owner  of  the  ship  that  has  occasioned  '"^  *'*'^' 
such  damage;  and  the  production  of  the  order  of  the  judge  made  in  relation 
to  such  security  shall  be  conclusive  evidence  of  the  liability  of  such  defendant 
or  defender  to  such  action,  suit  or  other  proceeding. 

Legal  Proeedmrt 

Legal  Procedure  {Scotland),  (Scoiiand). 

DXXX.  In  Scotland,  every  ofience  which  by  this  act  is  described  as  a  offenceTpunish- 
felony  or  misdemeanor  may  be  prosecuted  by  indictment  or  criminal  letters  at  ^^1®  **  mUd^- 
tbe  instance  of  her  Majesty's  advocate  before  the  High  Court  of  Justiciary,  °***°®"' 
or  by  criminal  libel  at  the  instance  of  the  procurator  fiscal  of  the  county  be- 
fore the  sheriff,  and  shall  be  punishable  with  fine  and  with  imprisonment,  with 
or  without  hard  labour  in  default  of  payment,  or  with  imprisonment,  with  or 
without  hard  labour,  or  with  both,  as  the  Court  may  think  fit,  or  in  the  case 
of  felony  with  penal  servitude,  where  the  Court  is  competent  thereto  \  and 
such  Court  may  also,  if  it  think  fit,  order  payment  by  the  ofiender  of  the  costs 
and  expenses  of  the  prosecution. 

DXXXI.  In  Scotiand,  all  prosecutions,  complaints,  actions  or  proceedings  Summary  pro-' 
under  this  act,  other  than  prosecutions  for  felonies  or  misdemeanors,  may  be  <^^^s*< 
brouj^ht  in  a  summary  form  before  the  sheriff  of  the  county,  or  before  any 
two  justices  of  the  peace  of  the  county  or  burgh  where  the  cause  of  such  pro- 
secution or  action  arises,  or  where  toe  offender  or  defender  may  be  for  the 
time,  and  when  of  a  criminal  nature,  or  for  penalties,  at  the  instance  of  the 
procurator  fiscal  of  Court,  or  at  the  instance  of  any  party  aggrieved,  with 
concurrence  of  the  procurutor  fiscal  of  Court;  and  the  Court  may,  if  it  think 
fit,  order  payment  by  the  offender  or  defender  of  the  costs  of  the  prosecution 
or  action. 
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Form  of  com- 
plaint. 


Mode  of  requir- 
ing appearance 
of  defender  and 
iritneMCt. 


Backing  aireit- 
menta. 


DXXXII.  In  Scotland,  all  prosecutions,  complaints,  actions  or  other  pro- 
ceedingB  under  this  act  may  be  brougrht  either  in  a  written  or  printed  form, 
or  partly  written  and  partly  printed,  and  where  such  proceedings  are  brought 
in  a  summary  form  it  shall  not  be  necessary  in  the  complaint  to  recite  or  ert 
forth  the  clause  or  clauses  of  the  act  on  which  such  proceeding  is  founded, 
but  it  shall  be  sufficient  to  specify  or  refer  to  such  clause  or  clauses,  and  to 
set  forth  shortly  the  cause  of  complaint  or  action,  and  the  remedy  sought ; 
and  when  such  complaint  or  action  is  brought  in  whole  or  in  part  for  the  en- 
forcement of  a  pecuniary  debt  or  demand,  the  complaint  may  contain  a  prayer 
for  warrant  to  arrest  upon  the  dependence. 

DXXXIII.  In  Scotland,  on  any  complaint  or  other  proceeding  brought  in 
a  summary  form  under  this  act  lieing  presented  to  the  sheriff  clerk  or  clerk 
of  the  peace,  he  shall  grant  warrant  to  cite  the  defender  to  appear  personally 
before  the  said  sheriff  or  justices  of  the  peace  on  a  day  fixed,  and  at  the  same 
time  shall  appoint  a  copy  of  the  same  to  be  delivered  to  him  by  a  sheriff 
officer  or  constable,  as  the  case  may  be,  along  with  the  citation ;  and  such 
deliverance  shall  also  contain  a  warrant  for  citing  witnesses  and  hayers  to 
compear  at  the  same  time  and  place  to  give  evidence  and  produce  such  writs 
as  may  be  specified  in  their  citation ;  and  where  such  warrant  has  been 
prayed  for  in  the  complaint  or  other  proceeding,  the  deliverance  of  the  sheriff 
clerk  or  clerk  of  the  peace  shall  also  contain  warrant  to  arrest  upon  the  de- 
pendence in  common  form :  Provided  always,  that  where  the  apprehension  of 
any  party,  with  or  without  a  warrant,  is  authorized  by  this  act,  such  party 
may  be  detained  in  custody  until  he  can  be  brought  at  the  earliest  opportunity 
before  any  two  justices,  or  the  sheriff  who  may  nave  jurisdiction  in  the  place, 
to  be  dealt  with  as  this  act  directs,  and  no  citation  or  inducise  shall  in  such 
case  be  necessary. 

DXXXIV.  When  it  becomes  necessary  to  execute  such  arrestment  on  the 
dependence  against  goods  or  effects  of  the  defender  within  Scotland,  but  not 
locally  situated  within  the  jurisdiction  of  the  sheriff  or  justices  of  the  peace 
by  whom  the  warrant  to  arrest  has  been  granted,  it  shall  be  conipetent  to 
carry  the  warrant  into  execution  on  its  being  indorsed  by  the  sheriff  clerk  or 
clerk  of  the  peace  of  the  county  or  burgh  respectively  within  which  such  war- 
rant comes  to  be  executed. 


Compelling  at- 
tendance of  wit- 


Proceeding  I  to 
be  Yiv4  voce. 


Power  to  ad- 
journ. 


Sentence  to  be  in 
writing. 

Imprisonment  to 
be  inflicted  in  de- 
fault of  payment. 


DXXXV.  In  all  proceedings  under  this  act  in  Scotland  the  sheriff  or 
justices  of  the  peace  shall  have  the  same  power  of  compelling  attendance 
of  witnesses  and  havers  as  in  cases  falling  under  their  ordinary  jurisdiction. 

DXXXVI.  The  whole  procedure  in  cases  brought  in  a  summary  form  be- 
fore the  sheriff  or  justices  of  the  peace  in  Scotland  shall  be  conducted  vivd 
voce,  without  written  pleadings,  and  without  taking  down  the  evidence  in 
writing,  and  no  record  shall  be  kept  of  the  proceedings,  other  than  the  com- 
plaint, and  the  sentence  or  decree  pronounced  thereon. 

DXXXVII.  It  shall  be  in  the  power  of  the  sheriff  or  justices  of  the  peace 
in  Scotland  to  adjourn  the  proceedings  from  time  to  time  to  any  day  or  days 
to  be  fixed  by  them,  in  the  event  of  absence  of  witnesses  or  of  any  other  cause 
which  shall  appear  to  them  to  render  such  adjournment  necessary. 

DXXXVI II.  In  Scotland,  all  sentences  and  decrees  to  be  pronounced  by 
the  sheriff  or  justices  of  the  peace  upon  such  summary  complaints  shall  be  in 
writing ;  and  where  there  is  a  decree  for  paymeut  of  any  sum  or  sums  of 
money  against  a  defender,  such  decree  shall  contain  warrant  for  arrestment, 
poinding  and  imprisonment  in  default  of  payment,  such  arrestment,  poinding 
or  impnsonment  to  be  carried  into  effect  by  sherifis'  officers  or  constables,  as 
the  CHse  may  be,  in  the  same  manner  as  in  cases  arising  under  the  ordinary 
jurisdiction  in  the  sheriff  or  justices :  Provided  always,  that  nothing  herein 
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contained  shall  be  taken  or  construed  to  repeal  or  affect  an  act  of  tbe  fiflh 

and  sixth  years  of  William  the  Fourth,  intituled  '<  An  Act  for  abolishing,  in  5  &  6  w.  4,  c.  70. 

Scotland,  Imprisonment  for  Civil  Debts  of  small  Amount.'' 

DXXXIX.  In  all  summary  complaints  and  proceedings  for  recovery  of  Sentence  and 
any  penalty  or  sum  of  money  in  Scotland,  if  a  defender  wbo  has  been  dnlv  ^^^ofdehndit'* 
cited  shall  not  appear  at  the  time  and  place  required  by  the  citation,  he  shall  appearance. 
be  held  as  confessed,  and  sentence  or  decree  shall  be  pronounced  a&^ainst  him 
in  terms  of  the  complaint,  writh  such  costs  and  expenses  as  to  the  Court  shall 
seem  fit:  Provided  always,  that  he  shall  be  entitled  to  obtain  himself  reponed 
against  any  soch  decree  at  any  time  before  the  same  be  fully  implemented, 
by  lodging  with  the  clerk  of  Court  a  reponing  note,  and  consigning^  in  his 
.itands  the  sam  decerned  for,  and  the  costs  which  had  been  awarded  by  the 
Court,  and  on  the  same  day  delivering  or  transmitting  through  the  post  to 
the  pursuer  or  his  agent  a  copy  of  such  reponing  note ;  and  a  certificate 
b^  the  clerk  of  Court  of  snch  note  having  been  lodged  shall  operate  as  a 
sist  of  diligence  till  the  cause  shall  have  been  reheard  and  finally  disposed  of, 
which  shall  be  on  the  next  sitting  of  the  Court,  or  on  any  day  to  which  the 
Court  shall  then  adjourn  it. 

DXL.  In  all  summary  complaints  or  other  proceedings  not  brought  for  the  Warrant  to  apnre- 
recovery  of  any  p^alty  or  sum  of  money  in  Scotland,  if  a  defender,  being  Jf  JpJSmmc^* 
duly  cited,  shall  fail  to  appear,  the  sheriff  or  justices  may  grant  warrant  to       pp**'" 
apprehend  and  bring  him  before  the  Court. 

DXLI.  In  aU  cases  where  sentences  or  decrees  of  the  sheriff  or  justices  re-  Backing  sen- 
quire  to  be  enforced  within  Scotland,  but  beyond  the  jurisdiction  of  the  sheriff  ^^^  **'  dccreef. 
or  justices  by  whom  such  sentences  or  decrees  have  been  pronounced,  it  shall 
be  competent  to  carry  the  same  into  execution  upon  the  same  being  indorsed 
by  the  sheriff  clerk  or  clerk  of  the  peace  of  the  county  or  burgh  within  which 
such  execution  is  to  take  place. 

DXLII.  No  order,  decree  or  sentence  pronounced  by  any  sheriff  or  justice  Orders  not  to  be 
of  the  peace  in  Scotland  under  the  authority  of  this  act  shall  be  quashed  or  ^f^^.  ^/^* 
vacated  for  any  misnomer,  informality  or  defect  of  form ;  and  all  orders,  de-  be  final.' 
crees  and  sentences  so  pronounced  shall  be  final  and  conclusive,  and  not  sub- 
ject to  suspension,  advocation,  reduction,  or  to  any  form  of  review  or  stay  of 
execution,  except  on  the  ground  of  corruption  or  malice  on  the  part  of  the 
sheriff  or  justices,  in  which  case  the  suspension,  advocation  or  reduction  must 
be  brought  within  fourteen  days  of  the  date  of  the  order,  decree  or  sentence 
complained  of:  Provided  always,  that  no  stay  of  execution  shall  be  com- 
petent to  the  effect  of  preventing  immediate  execution  of  such  order,  decree 
or  sentence. 

DXLI II.  Snch  of  the  general  provisions  with  respect  to  jurisdiction,  pro-  General  rules,  so 
eedure  and  penalties  contained  in  this  act  as  are  not  inconsistent  with  the  ["e"tenJ^ope? 
special  rules  hereinbefore  laid  down  for  the  conduct  of  legal  proceedings  and  naities  and  pro- 
the  recovery  of  penalties  in  Scotland,  shall,  so  &r  as  the  same  are  applicable,  ceedings  in  Scot- 
extend  to  such  last-mentioned  proceedings  and  penalties :  Provided  always,  **° 
that  nothing  in  this  act  contained  shall  be  held  in  any  way  to  annul  or  re- 
strict the  common  law  of  Scotland  with  regard  to  the  prosecution  or  punish- 
ment of  offences  at  the  instance  or  by  the  direction  of  the  Lord  Advocate,  or 
the  rights  of  owners  or  creditors  in  regard  to  enforcing  a  judicial  sale  of  any 
ship  and  tackle,  or  to  give  to  the  Higu  Court  of  Admiralty  of  England  any 
junsdictiou  in  respect  of  salvage  in  Scotland  which  it  has  not  heretofore  bad 
or  exercised. 


PART  XL 

MISCELLANBOUS. 
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DXL IV.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship,  or  his  aj?ent,  Contracts  may  b« 
to  enter  into  contracts  with  Lascars  or  natives  of  the  terri tones  of  the  East  °*^*  "^^^  "^ 
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tivet  in  India,  India  Company,  binding  them  to  proceed  to  any  port  or  porta  in  the  Anstra^ 
SSfitionili^tad-  ^^  colonies  either  as  seamen  or  as  passengers,  and  there  to  engage  them- 
ing  them  to  go  to  selves  as  seamen  in  any  ship  which  may  happen  to  be  there  and  to  be  bound 
then^to*8STe in  ^  ^^®  United  Kingdom  or  to  any  other  part  of  her  Majesty's  dominions; 
other  Bhipi  to  the  provided  that  every  such  contract  shall  be  in  such  form,  and  shall  cootaln 
United  Kingdom,  such  provisions,  and  shall  be  executed  in  such  manner,  and  under  such  con- 
ditions for  securing  the  return  of  such  Lascars  or  natives  to  their  own  country, 
and  for  other  purposes,  as  the  Governor-General  of  India  in  cooncil,  or  the 
governors  of  the  respective  presidencies  in  which  the  contract  is  made,  in 
council,  may  direct ;  and  if  any  Lascar  or  other  person  who  has  bound  him- 
self by  any  such  contract  is,  on  arriving  in  any  of  the  said  colonies,  required 
to  enter  into  an  agreement  to  serve  as  a  seaman  in  any  ship  bound  for  the 
United  Kingdom  or  to  any  other  part  of  her  Majesty's  dominions,  and  if  it  it 
certified  by  some  officer  appointed  for  that  purpose  by  the  governor  of  the 
said  colony  that  such  agreement  is  a  proper  a^eement  in  all  respects  for  such 
Lascar  or  other  person  to  enter  into,  and  is  m  accordance  with  the  original 
contract,  and  that  the  ship  to  which  such  agreement  relates  is  a  proper  ship 
for  such  Lascar  or  other  person  to  serve  in,  and  is  properly  supplied  with 
provisions,  and  that  there  is  not  in  the  opinion  of  such  officer  any  objection 
to  the  full  performance  of  the  said  contract,  such  Lascar  or  other  person  shall 
be  bound  to  enter  into  the  said  agreement,  and  to  serve  as  a  seamaa  in  the 
ship  to  which  it  relates,  and  shaJl  thereupon  be  deemed  to  be  for  all  purposa 
one  of  the  crew  of  the  ship;  and  if  he  refuses  to  enter  into  such  agreement  be 
shall,  notwithstanding  such  refusal,  be  liable  to  the  same  consequences,  and 
be  dealt  with  in  all  respects  in  the  same  manner,  as  if  he  had  voluntarily 
entered  into  the  same ;  and  for  every  Lascar  or  other  person  in  respect  of 
whom  such  certificate  is  applied  for,  the  person  applying  for  the  same  shall 
pay  to  such  officer  as  aforesaid  such  fee  as  the  governor  of  the  colony  may 
appoint. 

Act  not  to  aiTect  DXLV.  Nothiuj?  in  this  act  contained  shall  be  taken  to  repeal  or  alter  any 
^sTiivi^^'  ^^^^®  provisions  of  the  "  Passengers  Act,  1862,"  or  of  the  act  of  the  seven- 
c.  44;  26  «c  17       tecuth  year  of  her  present  Majesty,  chapter  eighty-four. 

Vict  c.  84. 

Corpomtiont.  fte.  DXLVI.  The  municipal  corporation  of  any  borough,  being  a  seajiort  in 
SrtJloM' homes.  *^^  United  Kingdom,  and  any  body  corporate,  association  or  trustees  in  any 
*  such  seaport,  existing  or  constituted  for  any  public  purposes  relating  to  the 
government  or  benefit  of  persons  engaged  in  the  British  merchant  service,  or 
to  the  management  of  docks  and  harbours,  or  for  any  other  public  purposes 
connected  with  shipping  or  navigation,  may,  with  the  consent  of  her  Majesty's 
Secretary  of  State  for  the  Home  Department,  appropriate  any  lands  vested 
in  them  or  in  trustees  for  them  as  a  site  or  sites  for  a  sailors'  home  or  sailors' 
homes,  and  may  for  that  purpose  either  retain  and  apply  the  same  accord- 
ingly, or  convey  the  same  to  trustees,  with  such  powers  for  appointing  new 
trustees  and  continuing  the  trust  as  they  think  fit. 

DXLVII.  The  legislative  authority  of  any  British  possession  BhaD  have 
power,  by  any  act  or  ordinance,  confirmed  by  her  Majesty  in  council,  to  re- 
peal, wholly  or  in  part,  any  provisions  of  this  act  relating  to  ships  registered 
in  such  possession ;  but  no  such  act  or  ordinance  shall  take  efiect  until  such 
approval  has  been  proclaimed  in  such  possession,  or  until  such  time  thereafter 
as  may  be  fixed  by  such  act  or  ordinance  for  the  purpose. 

DXLVII  I.  All  expenses  incurred  by  the  Commissioners  of  Customs  in  the 
conduct  of  suits  or  prosecutions,  or  otherwise  in  carrying  into  efiect  the  pro- 
visions of  this  act,  shall  be  considered  as  expenses  having  reference  to  the 
revenue  of  customs,  and  shall  be  paid  out  of  the  consolidated  customs ;  but 
the  Board  of  Trade  may,  with  the  consent  of  the  Treasury,  repay  out  of  the 
Mercantile  Marine  Fund  all  or  any  part  of  such  of  the  expenses  so  paid  as 
are  by  the  provisions  of  this  act  chargeable  on  the  said  fund. 


Power  ef  Colonial 
Legislatures  to 
Alter  provisions 
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V  The  firsi  portion  of  the  SCHEDULE  to  this  A  CT  contains  Forms 
authorized  by  Part  II,  of  the  Acty  and  appHcable  to  the  orniersMp,  registry, 
sale  and  mortgage  of  British  ships.  By  sect,  96  the  Commissioners  of  CuS' 
ioms  are  empowered,  with  the  consent  of  the  Board  of  Trade,  to  make  such 
alterations  in  these  Forms  as  they  may  deem  requisite,  public  notice  being 
previousfy  given.    The  Forms  as  now  issued  unit  be  found,  post,  p.  ccv. 

The  following  is  the  remainder  of  the  SCHEDULE:— 


TABLE  P.    (See  Section  126.) 

Fees  to  be  charged  for  Matters  transacted  at  Shippiog  Offices. 

1.  Engagement  of  Crews.              | 

8.  Discharge  of  Crews. 

£  s.  d. 

£  «.  d. 

Id  ships  under      60  tons 

..040 

In  ships  under     60  tons 

..040 

00  to     100    „ 

..070 

60  to    100    „ 

..070 

100  to     200    ,, 

..  0  15    0 

100  to    200    „ 

••  0  15    0 

200  to     800    „ 

..100 

200  to    800    „ 

..100 

800  to     400    „ 

..150 

800  to    400    „ 

..  1  '5    0 

400  to     500    „ 

..  1  10    0 

400  to    500    „ 

..  1  10    0 

500  to     600    „ 

..  1  15    0 

500  to    600    „ 

..  1  15    0 

600  to     700    „ 

..200 

600  to    700    „ 

..200 

700  to     800    „ 

..250 

700  to    800    „ 

..250 

800  to     900    „ 

..  2  10    0 

800  to    900    „ 

..  2  10    0 

900  to  1,000    „ 

••  2  15    0 

900  to  1,000    ,, 

..  2  15    0 

Above  1,000    ,. 

..800 

Above  1,000    „ 

..800 

And  so  on  for  ships  of  larger  tonnage, 

And  so  on  for  ships  of  larger  tonnage. 

adding    for    every   100 

tons   above 

adding   for    every   100 

tons   above 

1,000|  five  shillings. 

1,000,  five  shillings. 

%  Engagement  of  Seamen 

\  separately. 

4.  Discharge  of  Seamen 

separately. 

Two  shillings  for  each. 

Two  shillings  for 

each. 

TABLE  Q.    (See  Section  126.) 

Soma  to  be  deducted  from  Wages  by  vay  of  partial  Repayment  of  Fees  in 

Table  P. 


1.  In  respect  of  Engagements  and  Dis- 
cbarges of  Crews,  upon  each  Engage- 
ment and  each  Discharge. 

From  wages  of  any  mate,  purser, 
engineer,  surgeon, 
carpenter  or  stew- 
ard 
»,  all  others  except  ap- 
prentices ..         ..     10 


s,  d. 


I    6 


2.  In  respect  of  Engagements  and  Dis- 
charges of  Seamen  separately,  upon 
each  Engagement  and  each  Discharge. 

One  shilling. 


TABLE  R.    (See  Section  133.) 
Fees  to  be  charged  on  Examinations. 


For  a  certificate  as  master 
For  a  certificate  as  mate 


£  s,  d. 
2  0  0 
1     0    0 
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TABLE  v.— (See  Section  466.) 
Fbes  and  RsHUNBRATioir  OF  Receivbbs. 


i.    «.    d. 


For  every  examination  on  oath  instituted  by  a  receiver  with  respect  to 
any  ship  or  boat  which  may  be  or  may  have  been  in  distressi  a  fee  not 

exceeding  ..         ..  \ 100 

But  so  that  in  no  case  shall  a  larger  fee  than  two  pounds  be 

charged  for  examinations  taken  in  respect  of  the  same  ship 

and  the  same  occurrence,  whatever  may  be  the  number  of  the 

deponents. 

For  every  report  required  to  be  sent  by  the  receiver  to  the  secretary 

of  the  committee  for  managing  the  aflairs  of  Lloyd's  in  London,  the 

sum  of 0  10    0 

For  wreck  taken  by  the  receiver  into  his  custody,  a  per-centage  of  five 
per  cent  upon  the  value  thereof, 

But  so  that  in  no  case  shall .  the  whole  amount  of  per-centage  so 
payable  exceed  twenty  pounds. 
In  cases  where  any  services  are  rendered  by  a  receiver,  in  respect  of  any 
ship  or  boat  in  distress,  not  being  wreck,  or  in  respect  of  the  cargo  or 
other  articles  belonging  thereto,  the  following  flea  instead  of  a  per- 
centage ;  that  is  to  say. 

If  such  ship  or  boat  with  her  cargo  equals  or  exceeds  in  value  six 
hundred  pounds,  the  sum  of  two  pounds  for  the  first,  and  the  sum 
of  one  pound  for  every  subsequent  day  during  which  the  receiver 
it  employed  on  such  service,  but  if  such  ship  or  boat  with  her 
cargo  is  less  in  value  than  six  hundred  pounds,  one  moiety  of  the 
above-mentioned  sum. 

TABLE  W.— (See  Section  486.) 
Salyagb  Bond. 

[N.S.— u/ny  ^f  ih€  particulars  not  knowny  or  not  requiredt  by  reason  of  the  claim  beiftg 
only  against  the  cargo,  ^c,  may  be  omitted.] 

Whereas  certain  salvage  services  are  alleged  to  have  been  rendered  by  the  ship 
[insert  names  qf  ship  and  qf  commander],  commandeTt  to  the  merchant  ship  [insert 
names  qf  ship  and  master],  master,  belonging  to  [name  and  place  qf  business  or  resi- 
dence of  owner  of  ship],  freighted  by  [the  same  qf  tlte  freighter],  and  to  the  cargo 
therein,  consisting  of  [state  very  shortly  the  descriptions  and  quantities  of  the  goods, 
and  the  names  and  addresses  of  their  oumers  and  consignees]  : 

And  whereas  the  said  ship  and  cargo  have  been  brought  into  the  port  of  [insert 
name  and  situation  (fport],  and  a  statement  of  the  salvage  claim  has  been  sent  to 
[insert  the  name  qf  the  consular  cfficer  or  Vice- Admiralty  Judge,  and  <f  the  office  he 
juts],  and  he  has  fixed  the  amount  to  be  inserted  in  this  bond  at  the  sum  of  [state 
ike  sum]: 

Now  I,  the  said  [master  s  name],  do  hereby,  in  pursuance  of  the  Merchant  Ship- 
ping Act,  185 1-,  bind  the  several  owners  for  the  time  being  of  the  said  ship  and  of 
the  cargo  therein,  and  of  the  freight  payable  in  respect  of  such  cargo,  and  their 
respective  heirs,  executors  and  administrators,  to  pay  among  them  such  sum  not 
exceeding  the  said  sum  of  [state  the  sum  fixed],  in  such  proportions  and  to  such 
persons  as  [if  the  parties  agree  on  any  other  Court,  substitute  the  name  qfit  here],  the 
High  Court  of  Admiralty  in  England  shall  adjudge  to  be  payable  as  salvage  for 
the  services  so  alleged  to  have  been  rendered  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  [insert  the  date] 
day  of 

Signed,  sealed  and  delivered  by  the  said  [master's  name], 

(L.S.) 

In  the  pretence  of  [name  qf  consular  qfflcer  or  Viee-JdmiraUy  Judge,  emd  rf  the 
efieehejUlt, 
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Boards. 


17  &  18  Vict.  c.  120. 

An  Act  to  repeal  certain  Acts  and  Partu  of  Acts  relating  to  Mer- 
chant Shippingy  and  to  continue  certain  Provisions  in  the  said 
Acts.  [11th  August^  1854.] 

Whereas  by  ''The  Merchant  Shipping  Act,  1854/'  the  acts  relating  to 
merchant  shipping  are  amended  and  consolidated,  and  it  is  expedient  to  re- 
peal certain  acts  and  parts  of  acts  relating  to  merchant  shipping,  and  to  m^ke 
temporary  provisions  with  respect  to  certain  of  the  matters  referred  to  in  the 
said  acts :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Common?,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

I.  This  act  may  be  cited  for  all  purposes  as* ''The  Merchant  Shipping  Be- 
peal  Act,  1854." 

II.  In  the  construction  and  for  the  purposes  of  this  act  the  interpretation 
of  terms  contained  in  *'  The  Merchant  Shipping  Act,  1854,"  shall  be  con- 
sidered as  incorporated  witli  and  forming  part  of  this  acL 

III.  With  the  exception  of  such  provisions  of  this  act  as  are  hereinafter 
expressly  stated  to  be  intended  to  come  into  operation  immediately  afker  the 
passing  thereof,  this  act  shall  come  into  operation  at  the  same  time  as  the 
Merchant  Shipping  Act,  1854. 

IV.  There  shall  be  hereby  repealed — 

The  several  acts  and  parts  of  acts  set  forth  in  the  first  schedule  hereto,  to 
the  extent  to  which  such  acts  or  parts  of  acts  are  therein  expressed  to  be  re- 
pealed, and  all  such  provisions  of  any  other  acts  or  of  any  charters,  and  all 
such  laws,  customs  and  rules  as  are  inconsistent  with  the  provisions  of  the 
Merchant  Shipping  Act,  1854: 

Provided  that  such  repeal  shall  not  affect — 

(1.)  Any  provisions  contained  in  the  act  of  the  seventh  year  of  his  late 
Malesty  King  William  the  Fourth,  chapter  seventy-nine,  as  to  title, 
application  of  purchase  money  or  borrowing  money,  and  havine  rela- 
tion to  the  power  of  purchasing  lighthouses  given  to  the  Trinity lEIouse 
by  the  same  act : 

(2.)  Any  security  duly  given  before  this  act  comes  into  operation : 

(S.)  Any  thin^  duly  done  before  this  act  comes  into  operation : 
-  r4.)  Any  liability  accruing  before  this  act  comes  into  operation : 

(5.)  Any  penalty,  forfeiture  or  other  punishment  incurred  or  to  be  incamed 
in  respect  of  any  offence  committed  before  this  act  comes  into  opera- 
tion : 

(6.)  The  institution  of  an^  investigation  or  legal  proceeding  or  any  other 
remedy  for  ascertainmg,  enforcing  or  recovering  any  such  liability, 
penalty,  forfeiture  or  punbhment  as  aforesaid : 

(7.)  Any  appointment,  byelaw,  regulation  or  licence  duly  made  or  granted 
unaer  any  enactment  hereby  repealed,  and  subsisting  at  the  time  when 
this  act  comes  into  operation;  and  the  same  shall  continue  in  force, 
but  shall  be  subject  to  such  provisions  of  the  Merchant  Shipping  Aet^ 
1854,  as  are  applicable  thereto  respectively. 

y.  The  local  marine  boards,  the  members  of  which  have  been  appointed  or 
elected  under  the  Mercantile  Marine  Act,  1850,  shall  continue  to  act  until 
the  fourth  day  of  February,  one  thousand  eight  hundred  and  fifty-seven,  or 
until  other  boards  have  been  constituted  in  lieu  thereof  in  pursuanoe  of  the 
provisions  of  the  Merchant  Shipping  Act,  1854. 
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VI.  The  foaiih  and  ninth  sections  of  '^  The  Pilotage  Law  Amendment  Act,  Construction  of 
1853,"  shall  be  construed  as  if  the  fifth  part  of  "  The  Merchant  Shipping  Jft"e"pnof"V 
Act,  1854,"  were  therein  referred  to,  in  lieu  of  the  oct  of  the  sixth  year  of  Law  AmenSent 
King  George  the  Fourth,  chapter  one  hundred  and  twenty-five.  Act,  1858. 

VII.  The  Board  of  Trade  may,  out  of  the  Mercantile  M«rine  Fund,  direct  Expenses  of  life 
payment  to  be  made  of  such  expenses  for  establishing  and  maintaining  on  the  Jj^ch^f  cj"**^ 
coasts  of  the  United  Kingdom  proper  life  boats,  with  the  necessary  crews  and  MeramfueMl- 
eqiiipments,  and  for  affording  assistance  towawls  the  preservation  of  life  and  rineFund. 
prof»erty  in  cases  of  shipwreck  and  distress  at  sea,  and  for  the  granting 

rewards  for  the  preservation  of  life  in  such  cases,  as  it  thinks  fit ;  and  this 
section  shall  come  into  operation  immediately  after  the  passing  of  this  act. 

VIII.  Nothing  in  the  Merchant  Shipping  Act,  1854,  or  in  this  act,  con-  Existing  liabfli- 
tained  shall  operate  to  prevent  the  exercise  of  tl)e  powers  contained  in  the  M^ine  Fund^^* 
twelfth  and  sixteenth  sections  of  the  Merchant  Shipping  Law  Amendment  continued. 
Act,  1853,  of  paying  the  debts,  liabilities  and  expenses  therein  mentioned  out 

of  the  Mercantile  Alarine  Fund:  And  whereas  it  was  arranged  that  a  sum  to 
be  ascertained  by  the  calculation  of  actuaries  should  before  the  said  last- 
mentioned  net  came  into  operation  be  paid  by  the  Trinity  House  out  of  the 
cash  balances  then  in  their  hands  for  the  purpose  of  supplying  a  deficiency  in 
the  funds  of  the  Cinque  Ports  pilots,  and  of  indemnifying  the  funds  of  the 
Trinity  House  pilots  against  any  loss  consequent  upon  the  settlements  to  be 
made  under  the  Pihitage  Law  Amendment  Act,  1853:  And  whereas  when 
the  Merchant  Shipping  Law  Amendment  Act,  1853,  came  into  operation,  the 
said  calculation  was  not  completed :  Be  it  enacted,  that  such  paynient  may, 
with  the  consent  of  the  fioard  of  Trade,  be  made  by  the  Trinity  llouse  in  the 
same  manner  as  payment  of  the  debts,  liabilities  and  expenst's  referred  to  in 
the  said  twelfth  s<*ction  of  the  said  last-mentioned  act;  and  this  section  shall 
come  into  operation  immediately  after  the  passing  of  this  act. 

IX.  All  monies  arising  from  any  wages  and  effects  of  deceased  seamen  or  Prorlaioo  as  to 
apprentices  to  the  sea  service  which  w**re  received  before  the  first  day  of  ^S^JiJ'"" 
January,  one  thousand  eight  hundred  and  fitty-two,  shall  be  applied  in  the  1352! 

tame  manner  as  if  the  same  had  been  received  under  the  provisions  of  "  The  is  &  u  vict 
Merchant  Shipping  Act,  1854.'*  c-  »02.  ••  «»• 

X.  The  receiver-general  of  droits  of  Admiralty  shall,  as  to  all  things  to  be  ReceWer-general 
done  by  him  in  virtue  of  his  office,  conform  to  all  law  ful  directions  eiven  for  JJ<5iSlJ^Bojtfd 
that  purpose  by  the  Board  of  Trade;  and  on  a  vacancy  occurring  in  his  office  of  Trade. 

DO  successor  shall  be  appointed,  but  therei/bon  all  powers  and  privileges 
vested  in  such  receiver-general  shall  be  transferred  to  the  Board  of  Trade ; 
and  this  section  shall  come  into  operation  immediately  after  the  passing  of 
this  act. 

XI.  Beceivers  appointed  by  the  said  receiver-general  under  the  act  of  the  Powers  of  Board 
tenth  year  of  the  reign  of  her  present  Majesty,  chapter  ninety-nine,  shall  JJJS^ment  of 
hold  their  offices  only  during  the  pleasure  of  the  Bimrd  of  Trade;  and  the  receivers. 
Serjeants  of  the  Admiralty  of  the  Cinque  Port*,  their  deputies  or  other  officers, 
authorized  to  perform  the  duties  and  to  exercise  the  powers  within  the  juris- 
diction of  the  Cinque  Ports  elsewhere  performed  and  exercised  bv  such 

receivers  as  aforesaid,  shall  perform  and  exercise  the  same  only  durfng  the 
pleasure  and  subject  to  tlie  directions  of  the  Board  of  Trade;  and  all  such 
receivers,  Serjeants,  deputies  and  other  officers  as  aforesaid  shall  possess  in  the 
several  districts  within  which  they  have  hitherto  exercised  their  duties  the 
same  powers,  rights  and  privileges,  and  perform  the  same  duties,  as  are  by 
the  said  Merchant  Shipping  Act,  1854,  vested  in  and  committed  to  the  re- 
ceivers therein  mentioned,  save  only  that  they  shall  not  be  entitled  to  take 
the  command  in  cases  of  ships  or  boats  stranded  or  in  distress,  unless  autho- 
rized 60  to  do  by  the  Board  of  Trade. 
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XII.  There  shall  be  payable  to  such  receivere,  seijeantB,  deputies  and  other 
officers  as  aforesaid  such  tees  and  other  remnoeration  as  are  by  the  said  Mer- 
chant Shipping  Act,  1854,  made  payable  to  receivers  appointed  thereooder, 
and  payment  thereof  shall  be  made  by  the  same  persons  and  in  the  same 
manner,  and  shall  be  capable  of  being  enforced  by  the  same  means,  as  pay- 
ment of  the  fees  or  other  remuneration  payable  to  the  receivers  appointed 
under  **  The  Merchant  Shipping  Act,  1854,''  are  payable  or  capable  of  being 
enforced,  or  as  near  thereto  as  circumstances  permit ;  and,  save  as  afuresaid, 
and  savins^  also  any  expenses  actually  and  properly  incurred,  no  such  receiver, 
Serjeant,  deputy  or  other  officer  as  aforesaid  shall  be  entitled  to  demand  or 
receive  from  any  person  any  fees  or  other  sums  in  respect  of  any  services  per- 
formed by  him  as  receiver,  and  this  section  shall  come  into  operation  imme- 
diately aiter  the  passing^of  this  act 

XIII.  All  fees  or  other  remuneration  received  by  any  such  receiver, 
Serjeant,  deputy  or  other  officer  as  aforesaid  may  be  applied  by  him  to  his 


Ninth  Part  of 
Merchant  Ship- 
ping Act,  1854, 
to  come  into 
operation  imme> 
dlately. 


Mode  of  proce- 
dure in  criminal 


XIY.  The  provisions  contained  in  the  ninth  part  of  '^  The  Merchant  Ship- 
ping Act,  1854,'*  shall  come  into  operation  at  the  same  time  as  if  the  same 
were  herein  repeated,  and  were  hereby  expressed  to  be  intended  to  come  into 
operation  immediately  after  the  passing  of  this  act ;  and  the  following  acts, 
that  is  to  say,  the  act  of  the  seventh  year  of  King  George  the  Second,  chap- 
ter fifteen,  the  act  of  the  twenty-sixth  year  of  King  George  the  Third, 
chapter  eighty-six,  and  the  act  of  the  fifty-third  year  of  King  George  the 
Third,  chapter  one  hundred  and  fif^y-nine,  shall  be  considered  aa  repealed 
immediately  after  the  passing  of  this  act 

XV.  All  criminal  proceedings  under  "  The  Seamen's  Fund  Winding-up 
Act,  1851,"  "  The  Pilotage  Law  Amendment  Act,  1858,"  *'The  Merchant 
Shipping  Law  Amendment  Act,  1853,"  or  this  act,  shall  be  carried  on  in  the 
snme  manner  as  similar  proceedings  under  '*  The  Merchant  Shipping  Act, 
1854 ;"  and  all  rules  of  law,  practice  and  evidence  which  are  applicable  to  such 
last-mentioned  proceedings  shall  be  applicable  to  criminal  proceedings  under 
this  act 


Penalty  on  mat- 
tcTB  of  ships  leav- 
ing certain  sea- 
men in  distress 
in  this  country. 


XVI.  If  a  native  of  any  country  in  Asia,  Africa  or  of  any  of  the  islands  in 
the  South  Sea  or  the  Pacific  Ocean,  or  of  any  other  country  not  having  any 
consul  in  the  United  Kingdom,  is  brought  to  the  United  Kingdom  in  any 
ship,  British  or  foreign,  as  a  seaman,  and  is  left  in  the  United  Kingdom,  and 
within  six  months  of  his  being  so  left  becomes  chargeable  upon  the  poor  rate, 
or  commits  anj  act  by  reason  of  the  committal  whereof  he  is  liable  to  be  con- 
victed as  an  idle  and  disorderly  person,  or  any  other  act  of  vagrancy,  the 
master  or  owner  of  the  said  ship,  or  in  case  of  a  foreign  ship  the  person  who 
is  consignee  of  the  ship  at  the  time  of  the  seaman  being  so  left  as  aforesaid, 
shall  incur  a  penalty  not  exceeding  thirty  pounds,  unless  he  can  show  that 
the  person  so  left  as  aforesaid  quitted  the  ship  without  the  consent  of  the 
master,  or  that  due  means  have  been  afibrded  by  such  master,  owner  or  con- 
signee, or  one  of  them,  to  such  person,  of  returning  to  his  native  country,  or 
to  the  country  in  which  he  was  snipped ;  and  the  Court  inflicting  such  penalty 
may  order  the  whole  or  any  part  of  such  penalty  to  be  applied  towards  the 
rehef  or  sending  home  of  such  person. 
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AcTB  and  Parts  of  Acts  to  be  repealed. 


Reference  to  Act 


Title  of  Act 


Extent  of  Repeal. 


8£liz.c.  18 

12  Anne,  stat.  2, 
c.18 


4  Geo.  1,  c.  12 


7  Geo.  2,  c.  15     . . 
20  Geo,  2,  c.  38  . . 

26Geo.  2,c.  19  .. 
26  Gea  3,  c.  86  . . 

2   Geo.  3,  c.  101.. 

28  Geo.  3,  c.  25  . . 

29  Geo.  3,  c  52  . 


88  Geo.  3,  c.  57 
(local  and  per- 
sonal) 

46  Geo.  3,  c.  106. 


An  Act  touching  Sea  Marks  and  Mariners  . . 

An  Act  for  the  preserving  all  such  Ships  and  Goods 
thereof  which  shall  happen  to  be  forced  on  Shore 
or  stranded  on  the  Coasts  of  this  Kingdom  or  on 
any  other  of  Her  Maje8t3r's  Dominions. 

An  Act  for  enforcing  and  making  perpetual  an  Act 
of  the  Twelfth  Year  of  her  late  Ma^jesty,  in- 
tituled **  An  Act  for  the  preserving  all  such  Ships 
and  Goods  thereof  which  shall  happen  to  be 
forced  on  Shore  or  stranded  upon  the  Coasts  of 
this  Kingdom  or  any  other  of  her  Majesty's  Do- 
minions;" and  for  inflicting  the  punishment  of 
Death  on  such  as  shall  wilfully  bum  or  destroy 
Ships. 

An  Act  to  settle  how  far  Owners  of  Ships  shall 
be  answerable  for  the  Acts  of  the  Master  or 
Mariners. 

An  Act  for  the  Relief  and  Support  of  maimed  dis- 
abled Seamen,  and  the  Widows  and  Children  of 
such  as  shall  be  killed,  slain  or  drowned  in  the 
Merchant  Service. 

An  Act  for  enforcing  the  Laws  against  Persons  who 
shall  steal  or  detain  shipwrecked  goods,  and  for 
the  Relief  of  Persons  suffering  Losses  thereby. 

An  Act  to  explain  and  amend  an  Act  made  in  the 
Seventh  Year  of  his  late  Majesty's  Reign,  in- 
tituled "  An  Act  to  settle  how  far  Owners  of 
Ships  shall  be  answerable  for  the  Acts  of  the 
Masters  or  Mariners;"  and  for  giving  a  further 
Relief  to  the  Owners  of  Ships. 

An  Act  for  erecting  certain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  to  render  more  effectual  an  Act  passed  in 
the  Twenty-sixth  Year  of  his  present  Majesty's 
Reign,  intituled  "  An  Act  for  erecting  certain 
Lighthouses  in  the  Northern  Parts  of  Great  Bri- 
tain." 

An  Act  to  give  further  Powers  to  the  Commis- 
sioners for  erecting  certain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  for  incorporating  the  Commissioners  ap- 

Sointed  for  erecting  certain  Lighthouses  in  the 
Torthern  Parts  of  Great  Britain. 
An  Act  to  provide  for  the  better  Execution  of  the 
several  Acts  relating  to  the  Revenues,  Matters 
and  Things  under  the  Management  of  the  Com- 
missioners of  Customs  and  Port  Duties,  and  of 
the  Commissioners  of  Inland  Excise  and  Taxes 
in  Ireland. 


The   whole   act,  except 

section  5. 
So  much  as  is  not  already 

repealed. 


So  much  as  is  not  already 
repealed. 


The  whole  act 


So  much  as  is  not  already 
repealed. 

So  much  as  is  not  alrtady 
repealed. 

The  whole  act 


The  whole  act 
The  whole  act 


The  whole  act 
The  whole  act 
Sections  75  and  76. 
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Reference  to  Act. 


46Gea8,  C.182. 


48  6ea3|C.lS0. 


50  Geo.  8,  c.  95 


51  Geo.  8,  c.  66 


52  Geo.  3,  0.115. 


6Z  Geo.  8,  c  159. 
54  Geo.  8,0.186. 


65  Geo.  8,  c  Ixvil 
(local  and  per- 
sonal.) 

59  Geo.  3,  c.  12  .. 

l&2Geo.4.  C.76 


4  Geo.  4,  €.88    . . 
0  Geo. 4,  0.125  .. 


Title  of  Act 


An  Act  for  erecting  a  Lighthouse  on  the  Bell  or 
Cape  Rock  on  the  Eastern  Coast  of  Scotland,  and 
for  enabling  the  Commissioners  of  the  Treasury 
to  advance  a  certain  Sum  of  Money  out  of  the 
Consolidated  Fund  of  Great  Britain  towards  that 
Purpose. 

An  Act  for  preventing  the  various  Frauds  and  De- 
predations committed  on  Merchants,  Shipowners 
and  Underwriters,  by  Boatmen  and  others,  within 
the  Jurisdiction  of  the  Cinque  Ports,  and  also  for 
remedying  certain  Defecu  relative  to  the  Adjust- 
ment  uf  Salvage  under  a  Statute  made  in  the 
Twelfth  Year  of  the  Reign  of  her  late  Majesty 
Queen  Anne. 

An  Act  to  enable  the  Corporation  for  preserving 
and  improving  the  Port  of  Dublin  to  erect,  re- 
pair and  maintain  Lighthouses  round  the  Coast 
of  Ireland,  and  to  raise  a  Fund  for  defraying  the 
Charge  thereof. 

An  Act  to  amend  and  render  more  effectual  several 
Acts  for  promoting  the  Trade  of  Dublin,  by 
rendering  its  Port  and  Harbour  more  commo- 
dious, and  for  erecting,  repairing  and  maintain- 
ing Lighthouses  round  the  Coast  of  Ireland, 
and  to  raise  a  Fund  for  defraying  the  Charge 
thereof. 

An  Act  to  make  more  effectual  Provision  for  en- 
abling the  Corporation  for  preserving  and  im- 
proving the  Port  of  Dublin  to  erect,  repair  and 
maintain  Lighthouses  and  Lights  round  the  Coasu 
of  Ireland,  and  to  raise  a  Fund  for  defraying  the 
Charge  thereof. 

An  Act  to  limit  the  Responsibility  of  Shipowners 
in  certain  Cases. 

An  Act  for  enabling  the  Commissioners  of  the 
Northern  Lighthouses  to  purchase  the  Island  and 
Light  of  May  at  the  Entrance  of  the  Frith  of 
Forth,  for  enabling  the  Commissioners  of  the 
Treasury  to  advance  a  certain  Sum  of  Money 
towards  that  purpose,  and  for  amending  severd 
Acts  in  regard  to  the  Northern  Lighthouses. 

An  Act  for  enabling  the  Commissioners  of  the 
Northern  Lighthouses  to  erect  Lighthouses  on 
the  Isles  of  Man  and  Calf  of  Man. 

An  Act  to  amend  the  Laws  for  the  Relief  of  the 
Poor. 

An  Act  to  continue  and  amend  certain  Acts  for 
preventing  the  various  Frauds  and  Depredations 
committed  oh  Merchants,  Shipowners  and  Under- 
writers, by  Boatmen  and  others,  within  the  Ju- 
risdiction of  the  Cinque  Ports,  and  also  for  reme- 
dying certain  Defects  relative  to  the  Adjustment 
of  Salvage  under  a  Statute  made  in  the  Twelfth 
Year  of  the  reign  of  her  late  Migesty  Queen 
Anne. 

An  Act  for  regulating  Vessels  carrying  Passengers 
between  Great  Britain  and  Ireland. 

An  Act  for  the  Amendment  of  the  Law  respecting 
Pilots  and  Pilota^,  and  also  for  the  better  Pre- 
servation  of  Floating  Lights,  Buoys  and  Beacons. 


Extent  of  Repeal 


The  whole  act 


The  whole  act 


The  whole  act 


The  whole  act  so  fir  as 
relates  to  Lighthotisei 
and  Light  dues. 


The  whole  act 


The  whole  act 
The  whole  act 


The  whole  act 


Section  82. 

The  whole  act  except 
Sections  1,  2,  8,  4,  5, 
15,  16  and  18. 


The  whole  act 
The  whole  act 
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Reference  to  Act 


9Gea4,  c,  86    .. 

11  Geo.  4,  c  20  .. 
4&6Will.4,c.62 

4&6WilL4,cl9 
6&7WUl4,c.79 

l&2Victc  66.. 
d&4yictc.68.. 

7&8Vict.c.ll2. 

8  &  9  Vict,  c  86  . . 

8&9Vict.c.87.. 

8  &  9  Vict.  c.  89  . . 
8&9  Vict  c.  116. 

9  &  10  Vict  c  99. 

12  &  13  Vict  c. 
29. 

12  &  13  Vict  c. 

88. 
18  &*  14  Vict  c. 

93. 

18  &  14  Vict  c. 

95. 
14  &  15  Vict  c. 

35. 


Title  of  Act 


An  Act  to  amend  an  Act  for  the  Amendment  of  the 
Law  respecting  Pilots  and  Pilotage,  and  also  for 
the  better  Preservation  of  Floating  Lights,  Buoys 
and  Beacons. 

An  Act  to  amend  and  consolidate  the  Laws  relating 
to  the  Pay  of  the  Royal  Navy. 

An  Act  to  amend  an  Act  of  the  Twentieth  Year  of 
his  Majesty  King  George  the  Second  for  the 
Relief  and  Support  of  sick,  maimed  and  disabled 
Seamen,  and  the  Widows  and  Children  of  such  as 
shall  be  killed,  slain  or  drowned  in  the  Merchant 
Service,  and  for  other  Purposes. 

An  Act  to  amend  and  consolidate  the  Laws  relating 
to  the  Merchant  Seamen  of  the  United  Kingdom, 
and  for  forming  and  maintainin^f  a  Register  of 
all  the  Men  engaged  in  that  Service. 

An  Act  for  vesting  Lighthouses,  Lights  and  Sea 
Marks  on  the  Coasts  of  England  in  the  Corpora- 
tion of  Trinity  House  of  Deptford  Strond;  and 
for  making  Provisions  respecting  Lighthouses, 
Lights,  Buoys  and  Beacons,  and  Sea  Marks, 
and  the  Tolls  and  Duties  payable  in  respect 
thereof. 

An  Act  for  maintaining  a  Lighthouse  at  Gibraltar, 
and  respecting  Lighthouses  not  within  the  United 
Kingdom. 

An  Act  to  enable  her  Majesty  in  Council  to  autho- 
rize Ships  and  Vessels  belonging  to  Countries 
having  Treaties  of  Reciprocity  with  the  United 
Kingdom  to  be  piloted,  in  certain  Cases,  without 
having  a  licensed  Pilot  on  board;  and  also  to 
reflate  the  Mode  in  which  Pilot  Boats  shall  be 
pamted  and  distinguished. 

An  Act  to  amend  and  consolidate  the  Laws  re- 
lating to  Merchant  Seamen ;  and  for  keeping  a 
Register  of  Seamen.  * 

An  Act  for  the  General  Regulation  of  the  Cus- 
toms. 

An  Act  for  the  Prevention  of  Smuggling      . .         • . 

An  Act  for  the  registering  of  British  Vessels 

An  Act  for  the  Protection  of  Seamen  entering  on 
board  Merchant  Ships. 

An  Act  for  consolidating  and  amending  the  Laws 
relating  to  Wreck  and  Salvage. 

An  Act  to  amend  the  Laws  in  force  for  the  En- 
couragement of  British  Shipping  and  Navigation. 

An  Act  to  amend  the  Laws  relating  to  Pilotage 

An  Act  for  improving  the  Condition  of  Masters, 
Mates  and  Seamen,  and  maintaining  Discipline 
in  the  Merchant  Service. 

An  Act  to  amend  the  Laws  relating  to  the  Customs 

An  Act  to  extend  the  Benefits  of  certain  Provi- 
sions of  the  General  Merchant  Seamen's  Act  re- 
lating to  Apprentices  bound  to  the  Sea  Service 
to  Apprentices  bound  to  the  Sea  Service  by 
Boards  of  Guardians  of  the  Poor  in  Ireland,  and 
to  enable  such  Guardiana  to  place  out  Boys  in 
the  Naval  Service. 


Extent  of  RepeaL 


The  whole  act 


Section  82. 

So  much  as  is  not  already 
repealed. 


So  much  as  it  not  already 
repealed. 

The  whole  act 


The  whole  act 
The  whole  act 

The  whole  act 

Sections  45,  51,  53  and 

140. 
Section  10. 
The  whole  act 
The  whole  act 

The  whole  act 

The  whole  act. 

The  whole  act 

The  whole  act 

Section  14. 

The  whole  act,   except 
section  10. 
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Reference  to  Act. 

Title  of  Act 

Extent  of  RepeftL 

14  fir  15  Vict  c 

An  Act  to  consolidate  and  amend  the  Laws  re- 

The whole  act 

79. 

lating  to  the  Regulation  of  Steam  Navigation, 
and  to  the  Boats  and  Lights  to  he  oarried  by  Sea- 
going Vessels. 

14  &  15  Vict.  c. 

An  Act  to  amend  the  Mercantile  Marine  Act, 

The  whole  act 

96. 

1850. 

14  &  15  Vict  c. 

An  Act  to  amend  the  Acts  relating  to  the  Mer- 

Sections 29,  80,  81,  92, 

102. 

chant  Seamen's  Fund,  and  to  provide  for  wind- 

ZS, 34,  35,  36,  37,  SS 

ing  up  the  said  Fund,  and  for  the  better  Manage- 

and6L 

ment  thereof  in  the  meantime. 

16  k  17  Vict  c. 

An  Act  further  to  amend  the  Law  relating  to  Pi- 

The whole  act,   except 

129. 

lotage. 

• 

sections  3,  4,  5,  8,  10, 
11, 12,18,  and  so  mock 
of  section  9  as  relates 
to  the  recovery  of  Pi- 
lotage rates  by  Cinque 
Ports  pilots  licensed 
before  the  act  came 
into  operation. 

16  &  17  Vict  c 

An  Act  to  amend  various  Laws  relating  to  Mer- 

The whole    act,   except 

181. 

chant  Shipping. 

sections  12^  13, 24,  28 
and  29. 

17  &  18  Vict  c.  5. 

An  Act  to  admit  Foreign  Ships  to  the  Coasting 
Trade. 

Section  4. 

Short  title  of  act 

17  ft  18  Vict 
C.104. 

CoUmial 
Ligkthomtt. 

Her  If ajef tj  may 
bT  order  ia  coun- 
cil fix  dues  for 
colonial  light- 
houses. 


18  &  19  Vict.  c.  91. 

An  Act  to  facilitate  the  Erection  and  Maintenance  of  Colonial 
Idffhthouses,  and  otherwise  to  amend  the  Merchant  Shipping  Act, 
1854.  [14th  August,  1855.] 

Whereas  it  is  expedient  to  make  provision  for  facilitating  the  erection  and 
maintenance  of  lighthouses  in  the  British  possessions  abroad,  and  otherwise 
to  amend  the  Merchant  Shipping  Act,  1854 :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  This  act  may  be  cited  as  *'  The  Merchant  Shipping  Act  Amendment 
Act,  1855,"  and  shall  be  taken  to  be  part  of  the  Merchant  Shipping  Act, 
1854,  and  shall  be  construed  accordingly. 

II.  In  any  case  in  which  any  lighthouse,  buoy  or  beacon  has  been  or  k 
hereafter  erected  or  placed  on  or  near  the  coasts  of  any  British  possession,  by 
or  with  the  consent  of  the  legislative  authority  of  such  possession,  her  Majesty 
may,  by  order  in  council,  fix  such  dues  in  respect  thereof,  to  be  paid  bv  thie 
owner  or  master  of  every  ship  which  passes  the  same  or  derives  benefit  tnere- 
from,  as  her  Majesty  may  deem  reasonable,  and  may  in  like  manner  from 
time  to  time  increase,  diminish  or  repeal  such  dues,  and  from  the  time  speci- 
fied in  such  order  for  the  commencement  of  the  dues  thereby  fixed,  increased 
or  diminished  the  same  shall  be  leviable  throughout  her  M^esty's  dominions 
in  manner  Lerelnafler  mentioned. 


No  such  dues  to        HI.  ^o  such  dnes  as  aforesaid  shall  be  levied  in  any  colony  unless  and 
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until  the  legislatiTe  authority  in  sach  colony  has,  either  by  address  to  the  be  leried  in  any 
crown,  or  by  an  act  or  ordinance  duly  passed,  signified  its  opinion  that  the  JJe'oonMnt  of  th« 
same  ought  to  be  levied  in  such  colony.  colonial  legisia- 

tiire. 

lY.  The  said  dues  shall  in  the  United  Kingdom  be  collected  by  the  same  Mode  of  collect- 
persons  by  whom,  and  by  the  same  means,  in  the  same  manner,  and  subject  ^8  the  said  dues. 
to  the  same  conditions,  so  far  as  circumstances  permit,  by,  in  and  subject  to  u  ft  is  Vict. 
which  the  light  dues  levjable  under  the  Merchant  Shipping  Act,  1854,  are  Jii^Ji"*^^^' 
collected,  and  shall  in  each  British  possession  abroad  be  collected  by  such 
persons  as  the  governor  of  such  possession  abroad  may  appoint  for  the  pur- 
pose, and  shall  be  collected  by  the  same  means,  in  the  same  manner  and  sub- 
ject to  the  same  conditions,  so  far  as  circumstances  permit,  by,  in  and  subject 
to  which  the  light  dues  leviable  under  the  Merchant  Shipping  Act,  1854,  are 
paid  and  collected,  or  by  such  other  means,  in  such  other  manner,  and  sub- 
ject to  such  other  conditions  as  the  legislative  authority  in  such  possession 
may  direct. 

V.  All  dues  levied  under  this  act  shall  be  paid  over  to  her  Majesty's  Pay-  Dues  to  be  paid 
master  General  at  such  times  and  in  such  manner  as  the  Board  of  Trade  may  wty'^PaymJwter 
direct,  and  shall  be  applied,  paid  and  dealt  with  by  him,  for  the  purposes  General, 
hereinafter  mentioned,  in  such  manner  as  such  Board  may  direct. 

VI.  The  dues  levied  under  the  authority  of  this  act  in  respect  of  any  such  Dnei  to  be  ap- 
lighthouse,  buoy  or  beacon  as  aforesaid  shall,  after  deducting  any  expenses  Jf  SthJhou^"**^* 
incurred  in  collecting  the  same,  be  applied  for  the  purpose  of  paying  the  ex-  &c.  for  which 
penses  incurred  in  erecting  and  maintaining  such  lighthouse,  buoy  or  beacon,  they  are  levied. 
and  for  no  other  purpose  whatever. 


VII.  For  the  purpose  of  constructing  or  repairing  any  such  lighthouse,  Pover  to  borrow 


monies  which  may  be  provided  by  Parliament,  the  Public  Works  Loan  Com- 
missioners or  any  other  person  or  body  of  persons,  may  advance  the  same 
accordingly,  such  advances  to  be  made  in  the  same  manner,  with  the  same 
powers  and  subject  to  the  same  provisions,  so  far  as  circumstances  permit,  in, 
with  and  subject  to  which,  under  the  Merchant  Shipping  Act,  1854,  advances 
may  be  made  upon  the  security  of  the  Mercantile  Marine  Fund  for  the  con- 
struction and  repair  of  lighthouses  in  the  United  Kingdom. 

YIII.  Accounts  shall  be  kept  of  all  sums  expended  in  the  construction.  Accounts  for 

repair  or  maintenance  of  every  lighthouse,  buoy  or  beacon  in  the  British  ?c.^o  be^kept**' 

possessions  abroad  for  which  dues  are  levied  under  the  authority  of  this  act,  and  laid  before 
and  of  the  dues  received  in  respect  thereof,  in  such  manner  as  the  Board  of  f*jj!"™^*?**^°'* 

Trade  may  direct,  and  shdl  be  laid  before  Parliament  annually;  and  the  said  j°  ^  Js^vict. 

accounts  shall  be  audited  in  such  manner  as  her  Majesty  may  by  order  in  c.  104, 1. 428. 

council  direct  „   , ,     ^  „. . 

Registry  of  Shipt. 

IX.  Any  person  who,  in  any  declaration  made  in  the  presence  of  or  pro-  Part  11.  of  Mer- 
duced  to  any  re^strar  of  shipping,  in  pursuance  of  the  second  part  of  the  ^'^^'JJt^j^gf]*^"* 
Merchant  Sbippm^  Act,  1854,  or  in  any  documents  or  other  evidence  pro-  1 — 
duced  to  such  registrar,  wilfully  makes,  or  assists  in  making  or  procures  to  Penalty  on  false 
be  mode,  any  false  statement  concerning  the  title  to  or  the  ownership  of  or  derPaan!of°' 
the  interests  existing  in  any  ship,  or  any  share  or  shares  in  any  ship,  or  who  Merchant  Ship- 
utters,  produces  or  makes  use  of  any  declaration  or  document  containing  any  p*"K  Act. 
such  fulse  statement,  knowing  the  same  to  be  false,  shall  be  guilty  of  a  mis-  cfiWios. 
demeanor. 

X.  Sharet  in  shipt  registered  under  the  said  Merchant  Shipping  Act,  1864,  Sharet  in  ship- 
shall  be  deemed  to  be  included  in  the  word  "stock,"  as  defined  by  the  P^«^i*i°«^« 
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APPENDIX. 


Trustee  Act, 

1850. 

ISfrHVict.c.tfO. 

Forms  of  instru- 
ments. 

17  &  18  Vict, 
c.  104,  s.  96. 


Delivery  of  cer- 
tificate upon 
transfer  of  regis- 
try. 

17  &  18  Vict, 
c.  104,  s.  90. 

Exemption  of 
certain  stiips  from 
having  name 
painted  on  stem. 
17  fr  18  Vict, 
c.  104,  8.  34. 


Trustee  Act,  1850,  and  the  provisioDs  of  such  last-mentioned  act  shall  be  ap- 
plicable to  such  shares  accordingly. 

XI.  In  any  case  in  which  any  bill  of  sale,  mortgage  or  other  instmment 
for  the  disposal  or  transfer  of  any  ship  or  any  share  or  shares  therein  or  of 
any  interest  therein  is  made  in  any  form  or  contains  any  particulars  other 
than  the  form  and  particulars  prescribed  and  approved  fur  the  purpose  bv  or 
in  pursuance  of  the  Merchant  Shipping  Act,  1854,  no  registrar  shall  be 
required  to  record  the  same  without  the  express  direction  of  the  Commlssionen 
of  her  Majesty's  Customs. 

XII.  Upon  the  transfer  of  the  registry  of  a  ship  from  one  port  to  another, 
the  certificate  of  registry  required  by  the  ninetieth  section  of  the  Merchant 
Shipping  Act,  1854,  to  be  delivered  up  for  that  purpose,  may  be  delivered  up 
to  tiie  registrar  of  either  of  such  ports. 

XIII.  The  Commissioners  of  Customs  may,  with  the  consent  of  the  Board 
of  Trade,  exempt  any  pleasure  yacht  from'  the  provision  contained  in  the 
thirty-fourth  section  of  the  Merchant  Shipping  Act,  1864,  which  requires 
the  name  of  every  ship  and  the  port  to  wbich  she  belongs  to  be  painted  on 
her  stern. 


Ships  measured        XIV.  The  owner  of  any  ship  which  is  measured  under  Rule  II.  contained 
m°ay  be^inealured  ^^  ^^®  twenty-second  Section  of  the  Merchant  Shipping  Act,  1864,  may  at 
under  Rule  I.       any  subsequent  period  apply  to  the  Commissioners  of  Customs  to  have  the 
17  &  18  Vict.        said  ship  remeasured  under  Rule  I.  contained  in  the  twenty-first  section  of 
Cji04,  ss.  21  and   ^|jg  g^j^g  ^^^  ^jj  ^j^^  g^jj  commissioners  may  thereupon,  aud  upon  payment 
of  such  fee  not  exceeding  seven  shillings  and  sixpence  for  each  transverse 
section  as  thev  may  authorize,  direct  the  said  ship  to  be  remeasured  ac- 
cordingly, and  the  number  denoting  the  register  tonnage  shall  be  altered 
accordingly. 


General  register 
books  in  London. 
17  b  18  VIct. 
c.  104,  s.  107. 


Meuitrt  and 

Part  III.  of  Mer- 
chant Shipping 
Act,  1854. 

Extension  of  pro- 
vlsiuns  concern- 
ing the  relief  of 
destitute  seamen. 
17  &  18  Vict, 
c.  104,  ss.  211, 
212  and  213. 


XV.  The  copy  or  transcript  of  the  register  of  any  British  ship  which  is 
kept  by  the  chief  registrar  of  shipping  at  the  Custom  House  in  London,  or 
by  the  registrar-general  of  seamen.  Under  the  direction  of  her  Majesty's 
Commissioners  of  Customs  or  of  the  Board  of  Trade,  shall  have  the  same 
effect  to  all  intents  and  purposes  as  the  original  register  of  which  the  same  u 
a  copy  or  transcript. 

XVI.  The  Board  of  Trade  may  issue  instructions  concerninor  the  relief  to 
be  administered  to  distressed  seamen  and  apprentices,  in  pursuance  of  the  two 
hundred  and  eleventh  and  two  hundred  and  twelfth  sections  of  the  Merchant 
Shipping  Act,  1854,  and  may  by  such  instructions  determine  in  what  cases 
and  under  what  circumstances  and  conditions  such  relief  is  to  be  administered ; 
and  all  powers  of  recovering  e.xpcnses  incurred  laith  respect  to  distressed  sea- 
men and  apprentices,  which  by  the  two  hundn^d  and  thirteenth  section  of  the 
Siiid  act  are  given  to  the  Board  of  Trade,  shall  extend  to  all  expenses  incurred 
by  any  foreign  government  for  the  purposes  aforesaid,  and  repaid  to  such 
government  by  her  Majesty's  government,  and  shall  likewise  extend  to  any 
expenses  incurred  by  the  conveying  home  such  seamen  or  apprentices  in 
foreign  as  well  as  British  ships;  and  all  provisions  concerning  the  relief  of 
distressed  seamen  and  apprentices,  being  subjects  of  her  Majesty,  which  are 
contained  in  the  said  sections  of  the  SHid  act,  and  in  this  section,  shall  extend 
to  such  seamen  and  apprentices,  not  being  subjects  of  her  Majesty,  as  are 
reduced  to  distress  in  foreign  parts  by  reason  of  their  having  been  ship- 
wrecked, discharged  or  left  Behind  from  any  British  ship ;  subject  neverthe- 
less to  such  modincations  and  directions  concerning  the  cases  in  which  relief 
is  to  be  given  to  such  foreigners,  and  the  country  to  which  they  are  to  be 
sent,  as  the  Board  of  Trade  may,  under  the  ciroomstanoes,  think  fit  to  make 
and  issue. 
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XYII.  The  enactmeot  of  the  Merchant  Shipping  Act,  1854,  relating  to  Enactment  oon- 
savings  banks  shall  apply  to  all  seamen,  and  to  their  wives  and  families,  SSJjJJI^lJSEi 
whether  such  seamen  belong  to  the  royal  navy  or  to  the  merchant  service,  or  to  seamen  in  the 
to  any  other  sea  service.  n*vy- 

17  &  18  Vfct. 
c.  104,  I.  180. 

XVIII.  Anv  naval  Court  summoned,  under  the  provisions  of  the  Merchant  Additional 
Shipping  Act,  1854,  to  hear  any  complaint  touching  the  conduct  of  the  master  powers  of  Nayal 
or  any  of  the  crew  of  any  ship,  shall,  in  addition  to  the  powers  given  to  it  by  Coum. 

the  said  act,  have  power  to  try  the  said  master  or  any  of  the  said  crew  for  cfiM^s^wbto 
any  offences  against  the  Merchant  Shipping  Act^  1854,  in  respect  of  which  266.  ' 
t\^'0  justices  would,  if  the  case  were  tried  in  the  United  Kingdom,  have  power 
to  convict  summarily,  and  bv  order  duly  made  to  inflict  the  same  punish- 
ments for  such  offences  which  two  justices  might  in  the  case  aforesaid  inflict 
upon  summary  conviction ;  provided,  that  in  cases  where  an  offender  is  sen- 
tenced to  imprisonment  the  sentence  shall  be  confirmed  in  writing  by  the 
senior  naval  or  consular  officer  present  at  the  place  where  the  Court  is  held, 
and  the  place  of  imprisonment,  whether  on  land  or  on  board  ship,  shall  be 
approved  by  him  as  a  proper  place  for  the  purpose,  and  copies  of  all  sentences 
made  by  any  naval  Court  summoned  to  hear  any  such  complaint  as  afore- 
said shall  be  sent  to  the  commander-in-chief  or  senior  naval  officer  of  the 

station.  Wreek»,CatuallUt 

and  Suivage. 

XIX.  Whenever  any  articles  belonging  to  or  forming  part  of  any  foreign  PartVinTof  Merw 
•hip  which  has  been  wreckedon  or  near  the  coasts  of  the  United  Kingdom,  chant  shipping 
or  belonging  to  or  forming  part  of  the  cargo  thereof,  are  found  on  or  near  Act^^4. 
such  coasts,  or  are  brought  into  any  port  in  the  United  Kingdom,  the  con-  In  case  of  wreck 
8ul-general  of  the  country  to  which  such  ship,  or,  in  the  case  of  cargo,  to  consuiSnerlS'to 
which  the  owners  of  such  cargo,  may  have  belonged,  or  any  consular  officer  be  deemed  agent 
of  such  country  authorized  in  that  behalf  by  any  treaty  or  agreement  with  of  owner. 

such  country,  shall,  in  the  absence  of  the  owner  of  such  ship  or  articles,  and 
of  the  master  or  other  agent  of  the  owner,  be  deemed  to  be  the  agent  of  the 
owner,  so  far  as  relates  to  the  custody  and  disposal  of  such  articles. 

XX.  In  cases  where  services  are  rendered  by  officers  or  men  of  the  coast  Remuneration 
fifuard  service  in  watching  or  protecting  shipwrecked  property,  then,  unless  ^JiJf  JUJJd.  ^ 
it  can  be  shown  that  such  services  have  been  declined  by  the  owner  of  such 

property  or  his  agent  at  the  time  they  were  tendered,  or  that  salvage  has  been 
claimed  and  awarded  for  such  services,  the  owner  of  the  shipwrecked  property 
shall  pay  in  respect  of  the  said  services  remuneration  according  to  a  scale  to 
be  fixed  by  the  Board  of  Trade,  so  however  that  such  scale  shall  not  exceed 
any  scale  by  which  payment  to  officers  and  men  of  the  coast  guard  for  extra 
duties  in  the  ordinary  service  of  the  Commissioners  of  Customs  is  for  the  time 
being  regulated ;  and  such  remuneration  shall  be  recoverable  by- the  same 
means  and  shall  be  paid  to  the  same  persons  and  accounted  for  and  applied 
in  the  same  manner  as  fees  received  by  receivers  appointed  under  the  Mer- 
chant Shipping  Act,  1854. 

Legal  Proetdur*. 

XXI.  If  any  person,  being  a  British  subject,  charged  with  having  com-    partxTofMer- 
mitted  any  crime  or  offence  on  board  any  firitish  ship  on  the  high  seas  or  in    chant  Shipping 
any  foreign  port  or  harbour,  or  if  any  person,  not  being  a  British  subject,        Act^iM4. 
charged  with  having  committed  any  crime  or  offence  on  board  any  British  Jurisdiction  in 
ship  on  the  high  seas,  is  found  within  the  jurisdiction  of  any  Court  of  justice  *^"5jjfr5^hio" 
in  her  Majesty's  dominions  which  would  have  had  cognizance  of  such  crime  iJ&isVictlc.oe. 
or  offence  if  committed  within  the  limits  of  its  ordinary  jurisdiction,  such 

Court  shnll  have  jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or 
offence  had  been  committed  within  such  limits:  provided,  that  nothing  con- 
tained in  this  section  shall  be  construed  to  alter  or  interfere  with  the  act  of 
the  thirteenth  year  of  her  present  Majesty,  chapter  ninety-six. 
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APPENDIX. 


MiseBltmneout. 

Part  XI.  of  Mer- 
chant Shipping 
Act,  1854. 

Relief  of  desti. 
tute  Laacan. 


Contract*  maybe 
made  with  na- 
tive* In  India, 
under  certain 
conditions,  bind- 
ing them  to  go  to 
the  United  King- 
dom, and  then  to 
serve  in  other 
ships  back  to  In- 
dia or  elsewhere. 


Saving  of  former 
enactments. 
4  Geo.  4,  c.  80, 
sa.  25  to  34. 
17  &  18  Vict. 
c.  130,  s.  16. 


XXII.  It  shall  be  the  duty  of  the  East  India  Company  to  take  charge  of 
and  send  boine  or  otherwise  provide  for  all  persons,  being  Lascars  or  other 
natives  gf  the  territories  under  the  government  of  the  said  company,  who  are 
found  destitute  in  the  United  Kingaom ;  and  if  any  snch  person  is  relied 
and  maintained  by  any  guardians,  overseers,  or  other  persons  administering 
the  relief  of  the  poor,  such  overseers,  guardians,  or  other  persons  may,  by 
letter  sent  through  the  post  or  otherwise,  give  notice  thereof  m  writing  to  ttie 
secreteuy  of  the  Court  of  Directors  of  the  East  India  Company,  specifying, 
so  far  as  is  practicable,  the  following  particulars ;  viz., — 

(1.)  The  name  of  the  person  so  relieved  or  maintained : 

(2.)  The  presidency  or  district  or  part  of  the  territories  of  the  East  India 

Company  of  which  he  profe8s**s  to  be  a  native : 
(8.)  The  name  of  the  ship  in  which  be  was  brought  to  the  United 

Kingdom : 
(4.)  The  port  or  place  abroad  from  which  such  ship  sailed,  and  the  port 
or  place  in  tlie  United  Kingdom  at  which  such  ship  arrived,  when 
he  was  so  brought  to  the  United  Kingdom,  and  the  time  of  soch 
arrival : 
And  the  said  East  India  Company  shall  repay  to  the  said  overseers,  guardians 
or  other  persons,  out  of  the  revenues  of  the  said  company,  all  monies  duly 
expended  by  them  in  relieving  or  maintaining  such  destitute  person,  after  the 
time  at  which  such  notice  aforesaid  is  sent  or  otherwise  given. 

XXIII.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship  or  bis  agent 
to  enter  into  agreements  with  Lascars  or  natives  of  the  territories  of  the  East 
India  Company,  binding  them  to  proceed  to  any  port  or  ports  in  the  United 
Kingdom,  either  as  seamen  or  as  passengers,  and  there  to  enter  into  a  further 
agreement  to  serve  as  i^eanien  in  au^  ship  which  may  happen  to  be  there,  and 
to  be  bound  to  any  port  in  the  territories  of  the  East  India  Company ;  pro- 
vided, that  every  such  original  agreement  shall  be  made  in  such  form,  and 
shall  contain  such  provisions,  and  shall  be  executed  in  such  manueT,  and 
under  such  conditions  for  securing  the  return  of  such  Lascars  or  natives  to 
their  own  country,  and  for  other  purposes,  as  the  Governor  General  of  India 
in  council,  or  the  governors  of  the  respective  presidencies  in  which  the  original 
amement  is  made,  in  council  may  direct ;  and  if  any  Lascar  or  other  person 
wlio  has  bound  himself  by  any  such  original  agreement  is,  on  arriving  in  the 
United  Kingdom,  required  to  enter  into  a  further  agreement  to  serve  as  a 
seaman  in  any  ship  bound  to  any  port  in  the  territories  of  the  East  India 
Company,  and  if  it  is  certified  by  some  officer  appointed  for  that  purpose  by 
the  East  India  Company  that  such  further  agreement  is  a  prop^  agreement 
in  all  respects  for  such  Lascar  or  other  person  to  enter  into,  and  is  in  a<»ord- 
ance  with  the  original  aCTeement,  and  that  the  ship  to  which  snch  farther 
agreement  relates  is  in  all  respects  a  proper  ship  for  such  Lascar  or  other  per- 
son to  serve  in,  and  that  there  is  not,  in  the  opinion  of  such  officer,  any  ob- 
jection to  the  foil  performance  of  the  said  original  agreement,  such  Lascar  or 
other  person  shall  be  deemed  to  be  engaged  under  such  further  amement, 
and  to  serve  as  a  seaman  in  the  ship  to  which  it  relates,  and  shall  thereupoB 
be  deemed  to  be  for  all  purposes  one  of  the  crew  of  the  ship ;  and  for  every 
Lascar  or  other  person  in  respect  of  whom  such  certificate  is  applied  for, 
the  person  applying  for  the  same  shall  pay  to  such  officer  as  aforesaid 
such  fee  as  tne  &&t  India  Company  may  appoint,  not  exceeding  tea 
shillings. 

XX IV.  Nothing  herein  contained  shall  be  deemed  to  repeal  or  affect 
any  provisions  contained  in  the  twenty-Hfth,  twenty-sixth,  twenty-seventh, 
twenty-eighth,  twenty-ninth,  thirtieth,  thirty-first  or  thirty-fourth  sections 
of  the  act  of  the  fourth  year  of  King  George  the  Fourth,  cnapter  eighty,  or 
in  the  sixteenth  section  of  the  act  of  the  eighteenth  year  of  her  preseat 
Majesty,  chapter  one  hundred  and  twenty. 
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18  &  19  Vict.  o.  111. 

An  Act  to  amend  the  Law  relating  to  Bills  of  Lading, 

[14th  August,  1855.] 

Whbheas  by  the  custom  of  merchaDts  a  bill  of  ladings  of  goods  being  trans* 
ferable  by  endorsement  the  property  in  the  goods  may  thereby  pass  to  the 
endorsee,  bnt  nevertheless  all  rights  in  respect  of  the  contract  contained  in 
the  bill  of  lading  continue  in  the  original  shipper  or  owner,  and  it  is  expedient 
that  such  rights  should  pass  with  the  property :  and  whereas  it  frequently 
happens  that  the  goods  in  respect  of  which  bills  of  lading  purport  to  be  signed 
have  not  been  laden  on  board,  and  it  is  proper  that  such  bills  of  lading  in  the 
hands  of  a  band  fide  holder  for  value  should  not  be  questioned  by  the  master 
or  other  person  signing  the  same  on  the  ground  of  the  goods  not  having  been 
laden  as  aforesaid :  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows : 

I.  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  every  endorsee  Righu  under 
of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned  shall  bills  of  lading  to 
pass,  upon  or  by  reason  of  such  consignment  or  endorsement,  shall  have  Jr  endorsee. *"** 
transferred  to  and  vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same 

liabilities  in  respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself. 

II.  Nothing  herein  contained  shall  prejudice  or  affect  any  ri^ht  of  stoppage  Not  to  affect  right 
xn  trtmsiiu,  or  any  right  to  claim  freight  against  the  origmal  shipper  or  t4i*^itu***  i"im 
owner,  or  any  liability  of  the  consignee  or  endorsee,   by  reason  or  in  fSfreigh?.*'* 
consequence  of  his  bemg  such  consignee  or  endorsee,  or  of  his  receipt 

of  the  goods  by  reason  or  in  consequence  of  such  consignment  or  endorse- 
ment. 

III.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  for  valua-  Bin  of  lading  in 
ble  consideration  representing  goods  to  have  been  shippt^d  on  board  a  vessel  hands  or  con- 
shall  be  conclusive  evidence  of  such  shipment  as  against  the  muster  or  other  ciS^i^g  evidence 
person  siening  the  same,  notwithstanding  that  such  goods  or  some  part  thereof  of  the  shipment 
may  not  have  been  so  shipped,  unless  such  holder  of  the  bill  of  lading  shall  "j.*^*^"*' "*"" 
have  had  actual  notice  at  the  time  of  receiving  the  same  that  the  goods  had 

not  been  in  fact  laden  on  board :  provided,  that  the  master  or  other  person  so  Proviso, 
signing  may  exonerate  himself  in  respect  of  such  misrepresentation  by  show- 
ing that  it  was  caused  without  any  default  oj)  Jbjs  part.  ^^whj)lly  by  the 
fraud  of  Jhfi-ahipper,  oroftEeTioIde>,~  Gf  some  person  under^iio'm^  tlie  noUer 

caaskV^      '"^—-  


18  &  19  Vict.  c.  119. 

An  Act  to  amend  the  Law  relating  to  the  Carriage  of  Passengers 
by  Sea.  [14th  August,  1855.] 

Whereas  it  is  expedient  to  amend  "The  Passengers  Act,  1852:"  Be  it 

therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 

this  present  Parliament  assemblecl,  and  by  the  authority  of  the  same,  as 

follows : 

Prefatory  Clauses. 

I.  On  the  first  day  of  October  next,  when  this  act  shall  commence  and  commencement 
come  into  force,  "  The  Paseengers  Act,  1862,"  shall  be  repealed  j  except  so  of  this  ac^wi* 
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APPENDIX. 


tionsof  thisact 
by  Dumber  to  be 
sufficient. 


Definition  of 
terms  used  In 
this  act. 


exi8tU)g*fiaw-*"    ^.  **  ^®  ^^^  *^*  repeals  any  former  act  or  enactment;  and  except  as  to 
liUes,  and  except  existing  passage  brokers'  licences,  which  shall  continue  in  force  as  mentioned 
83  to  an  Order  in    in  section  sixty-eight  of  this  act,  and  except  as  to  any  ship  which  shall  have 
i6th"oct^Ya?2.      cIcHred  out  from  any  colonial  port  under  the  said  act,  und  before  this  act  shall 
have  come  into  operation  in  such  colony  ;  and  except  so  far  as  may  be  neces- 
sary for  supporting  or  continuing  any  proceeding  heretofore  taken  or  here- 
after to  be  taken  upon  any  bond  given  under  the  said  act,  or  upon  any  otlier 
civil  process;  and  except  as  to  the  recovery  and  application  of  any  penalty 
for  any  offence  committed  against  the  said  act  before  the  commencement  of 
this  act ;  and  except  also  as  to  an  order  in  council  made  by  her  Majesty,  with 
the  advice  of  her  Privy  Council,  on  the  sixteenth  dav  of  October,  one  thou- 
Band  eight  hundred  and  fifty-two,  in  pursuance  of  tLe  powers  given  by  the 
fifty-fifth  section  of  the  said  act,  which  said  order  in  council  shall  remain  in 
force  until  altered  or  revoked  by  any  order  in  council  to  be  made  nnder  the 
provisions  of  this  act» 

Bhort  title  of  this  1 1.  In  citing  this  act  in  other  acts  of  Parliament^  or  in  any  instroment, 
proceedfiigl re?*^  document  or  proceeding,  it  shall  be  sufficient  to  use  the  expression  "The 
ference  to  sec-  Passengers  Act,  1855 ;"  and  in  any  process  for  enforcing  the  remedies  or 
*;       *.us  penalties  ^iven  or  imposed  by  this  act,  it  shall  be  sufficient,  without  specifying 

more  particularly  the  cause  of  complaint  or  offence,  to  refer  by  number,  ac- 
cording to  the  copit^s  of  the  act  printed  by  the  Queen's  printer  to  the  section 
or  sections  under  which  the  proceeding  is  taken. 

III.  For  the  purposes  of  this  act,  the  following  words  and  expressions, 
whenever  they  occur,  shall  respectively  have  the  following  significations,  if 
not  inconsistent  with  the  context  or  subject  matter;  (that  is  to  say,)  words 
of  one  number  or  gender  shall  import  both  numbers  and  all  genders  respec- 
tively; the  expression  "her  Majesty"  shall  include  her  heirs  and  sncce*»sor8; 
the  expression  "  consular  officer"  shall  signify  and  include  her  Majesty's 
consul  general,  consul  and  vice-consul ;  the  expression  "  United  King^dom" 
shall  signify  Great  Britain  and  Ireland,  and  the  islands  of  Guernsey.  Jersey, 
Alderney,  Sark,  Scilly  and  Man ;  the  expression  "  North  America"  shall 
signify  and  include  the  Bermudas,  and  all  ports  and  places  on  the  eastern 
coast  of  the  continent  of  North  America,  or  in  the  inlands  adjacent  or  near 
thereto,  or  in  the  Gulf  of  Mexico  north  of  the  tropic  of  Cancer ;  the  expres- 
sion "  West  Indies"  shall  signify  the  West  India  islands,  the  Enhamas, 
British  Guiana  and  Honduras;  the  expression  "governor"  shall  signify 
the  person  who  for  the  time  being  shall  be  lawfully  administering  the  go- 
vernment of  any  Briti^h  colony  in  which  he  may  be  acting;  the  expression 
"  statute  adult"  shall  signify  any  person  of  the  age  of  twelve  years  or 
upwards,  or  two  persons  between  the  ages  of  one  and  twelve  years;  the 
expression  "passage"  shall  include  all  passages  except  cabin  passages;  the 
expression  "  passengers"  shall  include  all  passensrers  except  cabin  passengers; 
and  except  labourers  under  indenture  to  the  Hudson's  Bay  Company,  and 
their  families,  conveyed  in  ships  the  property  of  or  chartered  by  the  said 
company,  and  no  persons  shall  be  deemed  cabin  passengers  unless  the  space 
allotted  to  their  exclusive  use  shall  be  in  the  proportion  of  at  least  thirty-six 
clear  superficial  feet  to  each  statute  adult,  nor  unless  they  shall  be  mfSiied 
throughout  the  voyage  at  the  same  table  with  the  master  or  first  officer  of 
the  ship,  nor  unless  the  fare  contracted  to  be  paid  by  them  respectively  shall 
be  in  the  proportion  of  at  least  thirty  shillings  for  every  week  of  the  length 
of  the  voyage  as  computed  under  the  provisions  of  this  act  for  sailing  ves^ds 
proceeding  from  the  United  Kingdom  to  any  place  south  of  the  equator,  and  of 
twenty  shillings  for  such  vessels  proceeding  to  any  place  north  of  the  equator, 
nor  unless  they  shall  have  been  furnished  with  a  duly  signed  contract  ticket 
according  to  the  form  in  schedule  (K.)of  this  act;  the  expression  "upper 
passenger  deck"  shall  signify  and  include  the  deck  immediately  beneath  the 
upper  deck,  or  the  poop  or  round  house  and  deck  house  when  uie  number  of 
passengers  and  cabin  passengers  carried  in  such  poop,  round  house  or  deck 
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house  shall  exceed  one-third  of  the  total  naroher  of  passengers  which  sach 
ship  can  lawfully  carry  on  the  deck  next  below ;  the  expression  "  lower  pas- 
senger deck,"  the  deck  next  beneath  the  upper  passenger  deck,  not  being  an 
orlop  deck ;  the  expression  **8hip"  sball  signify  any  oescription  of  sea-going 
vessel,  whether  British  or  foreign;  the  expression  "passenger  ship"  shall 
(ignify  every  description  of  such  ship  carrying  upon  any  voyage  to  which 
the  provisions  of  this  act  shall  extend  more  than  thirty  passengers,  or  a 
greater  number  of  passengers  than  in  the  proportion  of  one  statute  adult  to 
every  fifty  tons  of  the  registered  tonnage  of  such  ship  if  propelled  by  sails, 
or  ot  one  statute  adult  to  every  twenty-five  tons  if  propelled  by  steam  ;  the 
expression  "  master"  shall  signify  the  person  who  shall  be  borne  on  the  ship's 
articles  as  roaster,  or  who,  other  than  a  pilot,  shall  for  the  time  being  be  in 
charge  or  command  of  any  such  ship  or  *'  passenger  ship;"  and  the  expression 
**  emigrant  runner"  shall  signify  every  person  other  than  a  licensed  passage 
broker  or  his  bondfide  salaried  clerk,  who  within  any  port  or  place  of  shipping, 
or  within  ^\q  miles  of  the  outer  boundaries  thereof,  for  hire  or  reward,  or  the 
expectation  thereof,  shall  directly  or  indirectly  conduct,  solicit,  influence  or 
recommend  any  intending  emigrant  to  or  on  behalf  of  any  passage  broker, 
owner,  charterer  or  mai^ter  of  a  ship,  lodging  house  or  tavern  or  shop  keeper, 
money  changer  or  other  dealer  or  chapman,  for  any  purpose  connected  with 
the  preparations  or  arrangements  for  a  passage,  or  shall  give  or  pretend  to 
give  to  such  intending  emigrant  any  information  or  assistance  in  any  way 
relating  to  emigration. 

IV.  This  act  shall  extend  to  every  "passenger  ship"  proceeding  on  any  TowhatTwself 
voyage  from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not  being  "f g^tJj5«'  ***** 
within  the  Mediterranean  Sea,  and  on  every  colonial  voyage  as  hereinafter 
described,  and,  in  the  particulars  mentioned  or  referred  to  in  sections  one 
hundred,  one  hundred  and  one  and  one  hundred  and  two,  to  every  ship 
bringing  passengers  into  the  United  Kingdom  from  any  place  out  of  Europe 
and  not  being  within  the  Mediterranean  Sea;  but  shall  not  extend  to  any  of 
her  Majesty's  ship;*  of  war,  nor  to  any  ships  in  the  service  of  the  commis- 
sioners for  executing  the  office  of  Lord  High  Admiral  of  the  United  Kingdom, 
nor  to  any  ship  of  war  or  transport  in  the  service  of  the  East  India  Ccnnpany, 
nor  to  any  steam- vessel  regularly  employed  in  the  conveyance  of  the  jiublic 
mails  under  an  existing  contract  with  the  government  of  the  state  or  colony 
to  which  such  steuut-vessel  may  belong,  provided  the  master  thereof  shall, 
on  demand,  produce  to  the  emigration  officer  at  the  port  of  clearance  or  port 
of  departure  a  certificate  of  exemption,  in  the  form  given  in  schedule  (A.) 
hereto  annexed,  nndcr  the  hand  of  the  Postmaster-General  of  the  United 
Kingdom,  or  of  some  person  deputed  by  him  for  the  purpose,  or  in  the  case 
of  a  colony,  under  the  hand  of  the  governor  thereof,  or  iu  the  case  of  a 
foreign  state,  under  the  hand  of  the  postmaster-general  or  other  competent 
goverment  officer  whose  signature  shall  be  authenticated  by  the  signature  of 
a  British  consular  o£5cer  in  such  foreign  state. 

v.  Such  certiBcate  of  exemption  shall  be  issuable  at  the  discretion  of  the  Penalty  on 
officer  authorized  to  grant  the  same  as  hereinbefore  mentioned,  and  shall  '^jn**    Jliflcatef 
remain  iu  force  for  the  period  specified  therein,  unless  sooner  revoked,  or  or  using  fraudu- 
unless  the  vessel  for  which  it  shall  have  been  issued  shall  sooner  cease  to  be  lent  certiflcaui. 
employed  in  carrying  the  public  mails;  and  if  any  person  shall  make  or 
attempt  to  make  any  fraudulent  use  of  any  such  certificate,  or  shall  forge, 
counterfeit,  alter  or  erase  the  whole  or  any  part  thereof,  or  shall  use  or 
attempt  to  use  any  spurious  or  fraudulent  certificate,  the  person  so  offending, 
and  every  person  aiding  and  abetting  in  such  offence,  shall  be  liable  to  a 
penalty  not  exceeding  five  hundred  pounds  sterling,  and  the  vessel  for  which 
the  exemption  is  claimed  shall  not  be  cleared  out  until  all  the  requirements 
of  this  act  have  been  complied  with. 

VI.  And  whereas  by  a  warrant  under  her  Majesty's  sign  manual,  bearing  commistionen 
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of  emigration  to 
carry  this  act 
into  execution. 


Emigration  com* 
mittionert  may 
sue  and  be  sued 
in  the  name  of 
their  secretary, 
ftc. 


Commissioners, 
8cc.  exempt  from 
liability. 


Emigration 
officers  and  as- 
sistants to  act 
under  the  com- 
missioners, &c. 
but  existing  ap- 
pointments to 
continue  until 
revolced. 


date  on  the  twenty-seveDth  day  of  November,  one  thousand  eight  hozidred 
and  forty-seven,  her  Majesty  was  pleased  to  appoint  certain  persons  therein 
named,  under  the  style  of  *'  The  Colonial  Land  and  Emigration  Comrois- 
sioners,'*  to  be,  during  her  Majesty's  pleasure,  commissiooers  in  the  United 
Kingdom  for  the  sale  of  the  waste  lands  of  the  crown  of  her  Majesty's 
colonies,  and  for  superintending  the  emigratiou  of  the  poorer  cla^ees  of  her 
Majesty's  subjects  to  such  colonies ;  and  whereas  it  is  expedient  tijat  Fuch 
commissioners  should  be  empowered  to  carry  this  act  into  execution :  Be  it 
therefore  enacted,  that  the  said  commissioners,  and  their  successors  for  the  time 
being,  shall  and  they  are  hereby  empowered  to  carry  this  act  into  execution ; 
and  that  for  all  legal  and  other  purposes  it  shall  be  sufficient  to  describe  Mich 
commissioners  by  the  style  of  "  The  Emigration  Commissioners." 

YII.  The  said  emigration  commissioners  for  the  time  being  may  sue  and 
be  sued  in  the  name  of  their  secretary,  or  of  any  one  of  such  commissioners 
for  the  time  being,  and  legal  or  equitable  proceedings  taken  by  or  against  the 
said  commissioners  in  the  name  of  any  one  of  them  or  of  their  secretary  sliaO 
not  abate  nor  be  discontinued  by  the  death  or  removal  of  such  secretary  or 
commissioner,  but  the  secretary  tor  the  time  being,  or  any  one  of  such  com- 
missioners, shall  always  be  deemed  to  be  the  plaintiff  or  defendant  (as  the 
case  may  be)  in  any  such  proceedings:  Provided  always,  that  the  said  com- 
missioners and  their  secretary,  and  the  emigration  officers  hereinafter  men- 
tioned respectively,  shall  in  no  case  be  personally  liable,  nor  shall  the  private 
estate  and  effects  of  any  of  them  be  liable,  for  the  payment  of  any  monies  or 
costs  or  otherwise  in  respect  of  any  contract  made  or  hereafter  to  be  made  by 
them  or  any  of  them,  or  in  respect  of  any  legal  or  equitable  proceedings 
taken  a^^ainst  them  or  any  of  them,  or  for  any  act,  deed  or  matter  done  or 
executed  by  them  or  any  of  them  in  their  or  his  official  capacity  and  on  the 
public  service. 

YIII.  In  the  United  Kingdom  the  said  commissioners  acting  under  the 
sanction  of  one  of  her  Majesty's  principal  secretaries  of  state,  and  in  her 
Majesty's  possessions  abroad  the  respective  governors  thereof,  may  from  time 
to  time  appoint,  and  the  said  commissioners  and  governors  may  at  pleasure  from 
time  to  time  remove,  such  emigration  officers  and  assistant  emigration  officers 
as  they  may  respectively  think  necessary,  for  the  purpose  of  carr^'ing  thi«  act 
into  execution,  under  the  direction  of  the  said  commissioners  or  governors,  as 
the  case  may  be :  Provided  nevertheless,  that  all  existing  appointments  of 
emigration  officers  or  immigration  agents  and  of  their  assistants,  as  well  in 
the  United  Kingdom  as  in  her  Majesty's  possessions  abroad,  shall  continue  in 
force  under  this  act  until  duly  revokeo. 


Duties  of  emi- 
gration officer 


IX.  All  powers,  functions  and  duties  to  be  exercised  or  performed  by  any 
be            d  ^^^^  emigration  officer  may  be  exercised  and  performed  respectively  by  hii 

bjT^is  assistant^    assistant,  Or,  at  any  port  where  there  shall  be  no  such  emigration  officer  or 

"~  *■"  "'" '      assistant,  or  in  their  absence,  by  the  chief  officer  of  customs  for  the  time 

being  at  such  port. 

X.  The  master  of  every  ship,  whether  a  "  passenger  ship"  or  otherwisei 
fitted  or  intended  for  the  carriage  of  passengers,  or  which  shall  cam|-pni^ 
sengers  upon  any  voyage  to  which  this  act  extends,  shall  affor^psoch 
emigration  officer  as  aforesaid  at  any  port  or  place  in  her  Majestyli^fominionfl, 
and,  in  the  case  of  British  ships,  to  her  Majesty's  consular  officer  at  any 
foreign  port  or  place  at  which  such  ship  shall  be  or  arrive,  every  facility  for 
inspecting  such  ship,  and  for  communicating  with  the  passengers,  and  for 
ascertainmg  that  the  provisions  of  this  act,  so  far  as  the  same  may  be  appli- 
cable to  such  ships,  have  been  duly  complied  with ;  the  master  of  any  ship 
who  shall  omit  or  fail  to  comply  with  any  of  the  requirements  of  this  section 
shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds. 
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XI.  No  ship  fitted  or  intended  for  the  carriage  of  passengers  as  a  ''  pas-  Arrangtmenu  for 
•enger  ship"  shall  clear  out  or  proceed  to  sea  until  the  master  thereof  shall        the^Skip. 
bmre  obtained  from  the  emigration  officer  at  the  port  of  clearance  a  certificate  no  pataenger 

of  clearance  under  his  hand  that  all  the  requirements  of  this  act,  so  far  as  the  sbip  to  dear 
same  can  be  complied  with,  before  the  departure  of  such  ship,  have  been  duly  ^ftSfn^^f-' 
complied  witb,*and  that  such  ship  is,  in  his  opinion,  seawordiy,  in  safe  trim,  gradon  office^ 
and  in  all  resnects  fit  for  her  intended  vovage,  and  that  her  passengers  and  ^^  ^°'^  ^^^  ^ 
crew  are  in  a  nt  state  to  proceed,  nor  until  the  master  shall  have  joined  in  exe-  Sown!* 
entinff  such  bond  to  the  Crown  as  required  by  the  sixty-third  section  of  this 
act :  Provided,  that  if  such  emigration  officer  shall  refuse  to  ^^rant  such  certi- 
ficate, and  the  owner  or  charterer  of  such  ship  shall  appeal  m  writing  to  the 
emigration  commissioners,  such  commissioners  shall  appoint  any  two  other 
emigration  officers,  or  any  two  competent  persons,  at  the  expense  of  the  ap- 
pellant, to  examine  into  the  matter,  and  if  the  persons  so  appointed  shall 
grant  a  certificate  under  their  joint  hands  to  the  purport  hereinbefore  required, 
soch  certificate  shall  be  held  to  be  of  the  same  efiect  as  if  granted  by  ^e  emi- 
gration officer  of  the  port  of  clearance. 

XII.  If  any  '^  passenger  ship"  shall  clear  out  or  proceed  to  sea  without  Forfeiture  of  ship 
the  master's  having  first  obtained  such  certificate  of  clearance,  or  without  his  ^35*{5'^"*^v 
haying  joined  in  executing  such  bond,  as  by  this  act  is  required,  or  if  such  out  eertificate  of 
ship  fJter  having  sailed  shall  put  into  any  port  or  place  in  the  United  King-  clearance,  frc. 
dom  in  a  damag^  state,  and  shall  put  to  sea  again  without  the  master  having 

first  obtained  such  certificate  of  clearance  as  required  b^  section  fifty  of 
this  act,  such  ship  shall  be  forfeited  to  the  use  of  her  Majesty,  and  may  be 
seized  by  any  officer  of  customs,  if  found,  within  two  years  nrom  the  com- 
mission of  the  offence,  in  any  port  or  place  in  her  Majesty's  dominions ;  and  Such  ship  to  be 
soch  ship  shall  thereupon  be  dealt  witn  in  the  same  manner  as  if  she  had  been  geixl^^nd    lawa 
seized  as  forfeited  under  any  of  the  laws  relating  to  the  customs  for  an  ofience  relating  to  «i». 
incurring  forfeiture  under  those  laws.  tomt. 

XIII.  No  ship  shall  carry  passengers  or  cabin  passengers  on  more  than  Where  pasten- 
two  decks ;  provided,  that  cabin  passengers  in  a  proportion  not  exceeding  one  gJJ  °*^  ^  *"' 
cabin  passenger  for  every  one  hundred  tons  of  the  ship's  registered  tonnage, 

or  sick  persons  placed  in  a  hospital,  as  hereinafter  provid^  may  be  carried 
in  a  poop  or  decK  house,  notwithstanding  that  passengers  are  carried  on  two 
other  decks,  and  if  passengers  are  carried  under  the  poop  or  in  any  round 
house  or  deck  hoose,  such  poop,  round  house  or  deck  house  shall  be  properly 
built  and  secured  to  the  satisfaction  of  the  emigration  officer  at  the  port  of 
clearance ;  for  any  breach  of  this  enactment  the  master  of  the  ship  shall  for  Penalty, 
each  ofience  be  liable  to  a  penalty  not  exceeding  five  hundred  pounds  nor 
less  than  twenty  pounds  sterling. 

XIY.  For  determining  the  number  of  passengers  to  be  carried  in  any  Rule  for  deter- 
«  passenger  ship"  the  foUowing  rules  shall  be  observed :  £V*!f  pMwSgSa 

(1.)  No  ship  propelled  by  sails  only  shall  carry  a  greater  number  of  per-  to  be  carried, 
sons  (including  every  individual  on  board)  than  in  the  proportion  of  Tonnage  check, 
one  statute  adult  to  every  two  tons  of  her  registered  tonnage : 

(2.)  No  ship  shdl  carry  under  the  poop,  or  in  3ie  round  house  or  deck  Space  check. 
-  -hQuse,  or  on  the  **  upper  passenger  deck,"  a  greater  number  of  pas- 
sengers than  in  the  proportion  of  one  statute  adult  to  every  fifteen  clear 
superficial  feet  of  deck  allotted  to  their  use : 

(d.)  No  ship  shall  carry  on  her  lower  passenger  deck  a  greater  number  of 
passengers  than  in  the  proportion  of  one  statute  adult  to  every  eighteen 
clear  superficial  feet  of  deck  allotted  to  their  use :  provided  neverthe- 
less, that  if  the  height  between  such  lower  passenger  deck  and  the 
deck  immediately  above  it  shall  be  less  than  seven  feet,  or  if  the  aper- 
tures (exclusive  of  side  scuttles)  through  which  li^t  and  air  shall  be 
admitted  together  to  the  lower  passenger  deck  ^all  be  less  in  size 
than  in  the  proportion  of  three  square  feet  to  every  one  hundred  super- 
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ficia]  feet  of  the  lower  passenger  deck,  no  greater  nvmber  of  paaseo- 
gers  shall  be  carried  on  such  deck  than  in  the  proportion  of  one  statute 
adult  to  every  twenty-five  clear  superficial  feet  thereof: 
(4.)  No  ship,  whatever  be  her  tonnage  or  superficial  space  of  ^'  passenger 
decks,"  shall  carry  a  greater  number  of  passengers  on  the  whole  twin 
in  the  proportion  of  one  statute  adult  to  every  five  superficial  feet, 
clear  for  exercise,  on  the  upper  deck  or  poop,  or  (if  secured  and  fitted 
on  the  top  with  a  railing  or  guard  to  the  satisfaction  of  the  enoigration 
ofiScer  at  the  port  of  clearance)  on  any  round  house  or  deck  house : 
(5.)  In  the  measurement  of  the  passenger  decks,  poop,  round  hoofie  or 
deck  house,  the  space  for  the  hospital  and  that  occupied  by  such  por- 
tion of  the  personal  luggage  of  the  passengers  as  the  emigration  omcer 
may  permit  to  be  cam^  there  shall  be  included : 
If  there  shall  be  on  board  of  any  ship  at  or  after  the  time  of  clearance  a 
j^reater  number,  either  of  persons  or  passengers  (except  by  births  at  sea),  than 
m  the  proportions  respectively  hereinbefore  mentioned,  the  master  of  such 
ship  shall  be  liable  to  a  penalty  not  exceeding  twenty  pounds  nor  less  than 
Bve  pounds  sterling  for  each  passenger  or  person  constituting  such  excess. 

XV.  Provided  nevertheless,  that  nothing  in  this  act  contained  shall  extend 
to  repeal  or  vary  an  act  passed  in  the  session  of  Parliament  holden  in  the  six- 
teenth and  seventeenth  years  of  the  reign  of  her  present  Majesty,  chapter 
eiffbty-four,  intituled  ''An  Act  to  amend  the  Passengers  Act,  1852,  so  fiu*  as 
relates  to  the  Passages  of  Natives  of  Asia  or  Africa,  and  also  Passages  be- 
tween the  Island  of  Ceylon  and  certain  Parts  of  the  East  Indies." 

XVI.  The  master  of  every  ship,  whether  a  *'  passenger  ship"  or  otherwise, 
carrying  passengers  on  any  voya^^e  to  which  this  act  extends,  shall,  before 
demanmng  a  clearance  for  such  ship,  sign  two  lists,  made  out  according  to  the 
form  contained  in  schedule  (B.)  hereto  annexed,  correctly  setting  forth  in  the 
manner  therein  directed  the  name  and  other  particulars  of  the  ship,  and  of 
every  passenger  on  board  thereof;  and  the  said  lists,  when  countersigned  by 
the  emigration  officer,  where  there  is  one  at  the  port,  shall  be  delivered  bj 
the  master  to  the  officer  of  the  customs  from  whom  a  clearance  of  the  said 
ship  shall  be  demanded,  and  such  officer  shall  thereupon  also  countersign  and 
return  to  the  said  master  one  of  such  lists,  hereinafter  called  ''  The  Niaster's 
List ;"  and  the  said  master  shall  note  in  writing  on  such  last-mentioned  list, 
and  on  any  additional  li^ts  to  be  made  out  as  next  hereinafter  provided,  the 
date  and  supposed  cause  of  death  of  any  passenger  who  may  die,  and  the  date 
of  birth  and  sex  of  any  child  who  may  be  bom  on  the  voyage,  and  c^all 
exhibit  such  last-mentioned  list,  with  any  additions  which  may  from  time  to 
time  be  made  thereto,  as  hereinafter  directed,  to  the  chief  officer  of  customs 
at  any  port  or  place  in  her  Majesty's  possessions,  or  to  her  Majesty's  consular 
officer  at  any  foreign  port  at  which  the  said  passengers  or  any  of  them  shall 
be  landed,  and  shall  deposit  the  same  with  such  chief  officer  of  customs  or 
such  consular  officer,  as  the  case  may  be,  at 'the  final  port  or  place  of  dis- 
charge, and  such  officer  of  customs  or  consular  officer  shall  thereupon  forth- 
with transmit  the  particulars  respecting  any  passenger  who  may  die,  or  of 
any  child  who  may  be  born  on  the  voyaee,  to  the  registrar-general  of  births, 
deaths  and  marriages  in  England,  who  shall  file  the  same,  and  enter  a  copy 
thereof  under  his  band,  in  the  "  Marine  Register  Book,"  which  entry  shall 
be  dealt  with  and  be  of  the  same  value  as  evidence  as  any  other  entry  made 
in  such  book  under  the  provisions  of  an  act  passed  in  the  session  of  Parlia- 
ment held  in  the  sixth  and  seventh  years  of  the  reign  of  her  present  Majesty, 

«ft7W.4,  C.86.  intituled  "An  Act  for  registering  Births,  Deaths  and  Marriages  in  Eng- 
land :"  in  case  of  noncompliance  with  any  of  the  requirements  of  this  section 
on  the  part  of  the  master,  or  if  such  lists  shall  be  wUfully  false,  the  master 
shall  for  each  ofience  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds 
nor  less  than  &Ye  pounds  sterling. 
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XVII.  If  at  BDv  time  after  such  lists  shall  have  been  signed  and  delivered  Lists  of  passen- 
as  aforesaid  any  additional  passenger  shall  be  taken  on  board,  in  every  such  k*"  embarked 
case  the  master  shall,  according  to  the  form  aforesaid,  add  to  "  The  Master's  be*deiivSe"d?y*** 
List''  the  names  and  other  particulars  of  every  such  additional  passenger,  and  master. 

shall  also  sign  a  separate  list,  made  out  according  to  the  form  aforesaid,  con- 
taining the  names  and  other  particulars  of  every  such  additional  passenger, 
and  such  last^mentioned  list,  when  countersigned  by  the  emigration  officer, 
where  there  is  one  at  the  port,  shall,  together  with  **  The  Master's  List"  to 
which  such  addition  shall  have  been  made,  be  delivered  to  the  chief  officer  of 
customs  as  aforesaid,  and  thereupon  such  officer  shall  countersign  '*  The 
Master's  List,"  and  shall  return  the  same  to  the  said  master,  and  shall  retain 
the  separate  list,  and  so  on  in  like  manner  whenever  any  additional  passenger 
or  passengers  may  be  taken  on  board ;  or  if  no  officer  of  customs  shairbe 
stationed  at  the  port  or  place  where  such  additional  passenger  or  passengers 
may  be  taken  on  board,  the  said  lists  shall  be  delivered  to  the  officer  of  cus- 
toms at  the  next  port  or  place  at  which  such  vessel  shall  touch  or  arrive  and 
where  any  such  officer  shall  be  stationed,  to  be  dealt  with  as  hereinbefore 
mentioned :  provided,  that  when  any  additional  passengers  shall  be  taken  on 
board  the  master  shall  obtain  a  fresh  certificate  from  the  emigration  officer  of 
the  port  that  all  the  requirements  of  this  act  have  been  duly  complied  with 
before  the  ship  shall  proceed  to  sea :  in  case  of  noncompliance  with  any  of  the  Penalty  on  non- 
requirements  of  this  section,  the  master  of  such  ship  shall  for  each  offence  be  compliance, 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  ^ye  pounds 
sterling. 

XVIII.  If  any  person  shall  be  found  on  board  any  passenger  ship  with  Penalty  on  per- 
intent  to  obtain  a  passage  therein  without  the  consent  of  the  owner,  charterer  !J"!/°*}JJ*'  ®°,  w 
or  master  thereof,  such  person,  and  every  person  aiding  and  abetting  him  in  out  consent  of* 
such  fraudulent  intent,  shall  respectively  be  liable  to  a  penalty  not  exceeding  owners,  &e. 
five  pounds,  and  in  default  of  payment  to  imprisonment,  with  or  without  hard 

labour,  for  a  period  not  exceeding  three  calendar  months;  and  such  person  so 
found  on  board  may  be  taken  before  any  justice  of  the  peace,  without  war- 
rant, and  such  justice  may  summarily  hear  the  case,  and  on  proof  of  the 
offignce  convict  such  ofiender  as  aforesaid. 

XIX.  No  "  passenger  ship"  shall  clear  out  or  proceed  to  sea  unless  she  au  passenger 
shall  have  been  surveyed,  under  the  direction  of  the  emigration  officer  at  the  "^^^pVP^®  ■**'" 
port  of  clearance,  but  at  the  expense  of  the  owner  or  charterer  thereof,  by  JSring  out! 
two  or  more  competent  surveyors  to  be  appointed  by  the  said  emigration  com- 
misiiioners  for  each  port  at  which  there  may  be  an  emigration  officer,  and  for 

other  ports  by  the  Commissioners  of  Customs,  nor  unless  it  shall  be  reported 
by  such  surveyors  that  such  '^  passenger  ship"  is  in  their  opinion  seaworthy, 
and  fit  for  her  intended  voyage.    The  survey  shall  be  made  before  any  part 
of  the  cargo  is  taken  on  board,  except  so  much  as  may  be  necessary  for 
ballasting  the  ship,  and  such  portion  of  cargo  if  laden  on  board  shall  be 
sbifited,  if  required  by  the  emigration  officer  or  surveyors,  so  as  to  expose  to 
view  successively  every  part  of  the  frame  of  the  ship.     In  case  of  noncompli-  Penalty  on  non- 
ance  with  any  of  the  requirements  of  this  section,  the  owner,  charterer  or  con»pii»«*. 
master  of  the* ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  one  hundred  pounds  nor  less  than  five  pounds  sterling :  pro-  power  to  owners 
▼ided  always,  that  in  case  any  '*  passenger  ship"  shall  be  reported  by  any  to  appeal  against 
such  surveyors  not  to  be  seaworthy,  or  not  fit  for  her  said  intended  voyage,  S5f7hiiw  noTSe^ 
the  owner  or  charterer,  if  he  shall  think  fit,  may  require,  by  writing  under  ing  seaworthy. 
his  hand,  the  emigration  officer,  or  in  his  absence  the  chief  officer  of  customs, 
to  appoint  three  other  competent  surveyors,  of  whom  two  at  least  shall  be 
shipwrights,  to  survey  the  said  ship,  at  the  expense  of  the  said  owner  or 
charterer ;  and  the  said  officer  shall  thereupon  appoint  such  surveyors,  who 
shall  survey  the  said  ship,  and  if  they  shall,  bv  an  unanimous  report  under 
their  hands  (but  not  otherwise),  declare  the  said  ship  to  be  seaworthy,  and  fit 
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for  her  intended  voyage,  the  said  ship  shall  then,  for  tht  purposes  of  tins  aet^ 
be  deemed  seaworthy  for  sach  voyage. 

XX.  In  every  "  passenger  ship"  the  beams  supporting  the  "  passenger 
decks"  shall  form  part  of  the  permanent  structure  of  the  suip  :  they  shall  be 
of  adequate  strength,  in  the  judgment  of  the  emigration  officer  at  me  port  of 
clearance,  and  shaJl  be  firmly  secured  to  the  ship  to  his  satisfaction.  The 
''  passenger  decks"  shall  be  at  least  one  inch  and  a  half  in  thickness,  and 
shall  be  laid  and  firmly  fastened  upon  the  beams  continuously  from  side  to 
side  of  the  compartment  in  which  the  passengers  are  berthed.  The  height 
between  that  part  of  any  deck  on  which  passengers  are  carried  and  the  deck 
immediately  above  it  shall  not  be  less  than  six  feet  In  case  of  noncompliance 
with  anv  of  the  requirements  of  this  section,  the  owner,  charterer  or  master 
of  the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not 
exceeding  fifty  pounds  nor  less  than  Bve  pounds  sterling. 

XXI.  There  shall  not  be  more  than  two  tiers  of  berths  on  any  one  deck  in 
any  "  passenger  ship,"  and  the  interval  between  the  floor  of  the  berths  and 
the  deck  immediately  beneath  them  shall  not  be  less  than  six  inches,  nor  the 
interval  between  each  tier  of  berths  and  between  the  uppermost  tier  and  the 
deck  above  it  less  than  two  feet  six  inches :  the  berths  shall  be  securely  con- 
structed, and  of  dimensions  not  less  than  six  feet  in  length  and  eighteen  inches 
in  width  for  each  statute  adult,  and  shall  be  sufficient  in  number  for  the 
proper  accommodation  of  all  the  passengers  contained  in  the  list  of  passengers 
nereinbefore  required  to  be  delivered  by  the  master  of  the  ship.  No  part  of 
any  berth  shall  be  placed  within  nine  inches  of  any  water-closet  erected  in 
the  between-decks.  In  case  of  noncompliance  with  any  of  the  requiremeoli 
of  this  section,  the  owner,  charterer  or  master  of  the  ship,  or  any  of  tbem, 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor 
less  than  five  pounds  sterling. 

Single  men  to  be  XXII.  In  every  ''passenger  ship"  all  the  male  passengers  of  the  age  of 
^rthed^ii^sepa-  fourteen  years  and  upwards  who  shall  not  occupy  berths  with  their  wives 
^    ""*"  shall,  to  the  satisfiEiction  of  the  emigration  officer  at  the  port  of  clearanoe,  be 

berthed  in  the  fore  part  of  the  ship,  in  a  compartment  divided  off  from  tiie 
space  appropriated  to  the  other  passengers  by  a  substantial  and  well-secnred 
bulk-head,  without  opening  into,  or  communication  with,  any  adjoinine 
passenger  berth,  or  in  separate  rooms  if  the  ship  be  fitted  with  enclosed 
berths :  not  more  than  one  passenger,  unless  husband  and  wife,  or  females  or 
children  under  twelve  years  of  age,  shall  be  placed  in  or  occupy  the  same 
berth.  In  case  of  noncompliance  with  any  of  the  requirements  of  this  seetioo, 
the  owner,  charterer  or  master  of  the  ship,  or  any  of  them,  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five 
pounds  sterling. 

XXIII.  No  berths  in  a  "  passenger  ship"  occupied  by  passengers  during 
the  voyage  shall  be  taken  down  until  forty-eight  hours  after  the  arrival  m 
such  snip  at  the  port  of  final  discharge,  unless  all  the  passengers  shall  have 
voluntarily  quitted  the  ship  before  the  expiration  of  that  time.  In  case  of 
noncompliance  with  any  of  the  requirements  of  this  section,  the  master  of 
such  ship  shall  be  liable  for  each  offence  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  ^ve  pounds  sterling. 

XXIV.  In  every  ''  passenger  ship"  there  shall  be  a  sofficient  space  property 
divided  off  to  the  satisfaction  of  the  emigration  officer  at  the  port  of  clearance, 
to  be  used  exclusively  as  a  hospital  or  hospitals  for  the  passengers :  this  space 
shall  be  under  the  poop,  or  in  the  round  house,  or  in  any  deck  house  wnieh 
shall  be  properly  built  and  secured  to  the  satisfaction  of  such  emigration  offi- 
cer, or  on  the  upper  passenger  deck,  and  not  elsewhere,  and  shallin  no  case 
be  less  than  eighteen  clear  superficial  feet  for  every  fifty  passengers  whkh 


rate  compart- 
ment. 


As  to  numbers 
and  sexes  in  one 
bertb. 


Penalty. 


Berths  not  to  be 
removed  till  pas- 
sengers landed. 


Space  to  be  al- 
lotted as  an  hos- 
pital. 
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the  ship  shall  carry.    Sach  hospitals  shall  be  fitted  with  bed-places,  and  so])- 

plied  with  proper  beds,  bedding  and  utensils,  to  the  satisfaction  of  the  emi- 

nation  officer  at  the  port  of  clearance,  and  throughout  the  voyage  kept  so 

fitted  and  supplied.    In  case  of  noncompliance  with  any  of  the  requirements  Penaltj. 

of  this  section,  the  owner,  charterer  or  master  of  the  ship  shall  for  each  offence 

be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 

sterling. 

XXV.  No  "  passenger  ship"  shall  clear  out  or  proceed  to  sea  unless  fitted,  RegnUtkm  m  to 
to  the  satisfaction  of  the  emigration  officer  at  the  port  of  clearance,  with  at  J?"^         ' 
least  two  privies,  and  with  two  additional  privies  on  deck  for  every  one 

hundred  passengers  on  board,  and  in  ships  carryinff  as  many  as  fifty  &male 
passengers,  with  at  least  two  water-closets  under  tne  poop,  or  elsewhere  on 
the  upper  deck,  to  the  satisfoction  of  such  emimtion  officer,  for  the  exclu- 
sive use  of  the  women  and  young  children ;  all  of  which  privies  and  water- 
closets  shall  be  firmly  constructed  and  maintained  in  a  serviceable  and  cleanly 
condition  throughout  the  voya^,  and  shall  not  be  taken  down  until  the  ex- 
piration of  forty-eieht  hours  after  the  arrival  of  the  ship  at  the  port  of  final 
discharge,  unless  all  the  passengers  sooner  quit  the  ship ;  provided  that  such 
privies  shall  be  placed  in  eaual  numbers  on  each  side  of  the  ship,  and  need 
not  in  any  case  exceed  twdve  in  number.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  the  roaster  shall  be  liable  to  a 
penalty  for  each  offence  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

XXVI.  No  ''passenger  ship"  shall  dear  out  or  proceed  to  sea  without  Af  to liirht tad 
aoch  provision  for  affoiding  light  and  air  to  the  passenger  decks  as  the  cir-  ▼«n^ii*«oD* 
cnmstances  of  the  case  may,  in  the  judgment  of  the  emigration  officer  at  the 

port  of  clearance,  require ;  nor  if  tnere  are  as  many  as  one  hundred  pas- 
sengers on  board,  witnout  having  an  adequate  and  proper  ventilating  appara- 
tus, to  be  approved  by  such  emigration  officer  and  fitted  to  his  satisfaction ; 
the  passengers  shall,  moreover,  have  the  free  and  unimpeded  use  of  the  whole 
of  each  hatchway  situated  over  the  space  appropriated  to  their  use,  and  over 
each  such  hatchway  there  shall  be  erected  such  a  booby  hatch  or  other  sub- 
ttautial  covering  as  shall,  in  the  opinion  of  such  emigration  officer,  afford  the 
greatest  amount  of  light  and  air,  and  of  protection  from  wet,  as  the  case  vtill 
admit  In  case  of  noncompliance  with  any  of  the  requirements  of  this  sec-  Penalty  on  non- 
tion,  the  owner,  charterer  or  master  of  the  ship,  or  any  of  them,  shall  for  each  «»npU*n«^ 
offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  twenty- 
pounds. 

XXVI  I.  Every  '*  passenger  ship"  shall  carry  throughout  the  voyage  a  RoguUtiona  ••  to 
number  of  boats  according  to  the  following  scale ;  (that  is  to  say,)  boit?^'^'"'  ^ 

Two  boats  for  every  shin  of  less  than  two  hundred  tons : 
Three  boats  for  every  snip  of  two  hundred  and  less  than  four  hundred 

tons: 
Four  boats  for  every  ship  of  four  hundred  and  less  than  six  hundred 

tons: 
Five  boats  for  every  ship  of  six  hundred  and  less  than  ten  hundred 

tons: 
Six  boats  for  every  ship  of  ten  hundred  and  less  than  fifteen  hundred 

tons: 
Seven  boats  for  every  ship  of  fifteen  hundred  tons  and  upwards :  pro- 
vided that  no  ''passenger  ship"  shall  be  required  to  carry  a  groEiter 
number  of  boats  than  are  sufficient  in  the  judgment  of  the  emigration 
officer  at  the  port  of  clearance  to  carry  all  tne  persons  on  board  of  such 
ship: 
One  of  such  boats  shall  in  all  cases  be  a  long  boat,  and  one  shall  be  a  properly  of  life  boots ; 
fitted  life  boat,  which  shall  be  carried  in  such  a  manner  as  to  be,  in  the 
opinion  of  the  emigration  officer,  most  available  for  immediate  service :  each 
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•nd  of  life  bnoyt, 
ancbora  and  fire 
engines,  Arc. 


Regulations  aa 
to  carrying  an 
efficient  crew. 


Certain  articles 
protiibited  as 
cargo  and  ballast. 


Stowage  of  cargo, 
stores  and  lug> 
gage  to  be  ap. 
proved  by  emi« 
gration  officer. 


of  such  boats  shall  be  of  a  suitable  size  and  descnptiony  to  be  approTed  by 
the  emigration  officer  at  the  port  of  clearance,  and  shall  be  seaworthy,  and 
properly  supplied  with  all  requisites,  and  kept  clear  at  all  times,  for  immediate 
use  at  sea :  there  shall  likewise  be  on  board  each  '^  passenger  ship"  if  pro- 
ceeding to  any  place  to  the  southward  of  the  equator  at  least  two  chroiiome- 
ters,  and  if  to  any  place  to  the  northward  of  the  equator  at  least  one  ebio- 
nometer,  and  on  board  of  all  ''passenger  ships"  at  least  three  steering  and 
one  azimuth  compass,  four  properly  fitted  life  buoys,  kept  ready  at  all  timet 
for  immediate  use,  and  some  adequate  means,  to  be  approved  by  the  emigra- 
tion officer  at  the  port  of  clearance,  of  making  signals  by  night  and  in  rogs ; 
also  a  fire  engine,  in  proper  working  order,  and  of  such  description  and  power 
and  either  with  or  without  such  other  apparatus  for  extinguishing  fire  as  sach 
officer  may  approve ;  and  not  less  than  three  bower  anchors  of  such  weight, 
and  with  cables  of  such  length,  size  and  material,  as  in  the  judgment  of  saeh 
emigration  officer  shall  be  sufficient  for  the  size  of  the  ship.  In  case  of  non- 
compliance with  any  of  the  requirements  of  this  section,  the  master  of  the  ship 
shall  for  each  ofience  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor 
less  than  Hve  pounds  sterling. 


Computation  of 
Toyages. 


XXVIir.  Every  ''  passenger  ship"  shall  be  manned  with  an  efficient  < 
for  her  intended  voyage,  to  the  satisfitction  of  the  emigration  officer  from 
whom  a  clearance  of  such  ship  may  be  demanded,  and  the  strength  of  the 
crew  shall  not  be  diminished,  nor  any  of  the  men  changed  when  once  passed 
by  such  emigration  officer,  without  his  consent  in  writing,  or  that  of  the 
shipping  master  of  the  port  of  clearance,  as  required  by  the  Taws  then  in  force 
regulating  the  shipping  of  seamen  on  board  merchant  vessels.  Wha«  the 
consent  of  the  shipping  master  is  obtained,  it  shall,  within  twenty-fonr  houn 
thereafter,  be  lodged  with  such  emigration  officer.  In  case  of  noncompliance 
with  any  of  the  requirements  of  this  section,  the  master  of  the  ship  shall  fbr 
each  offence  be  liable  to  a  penalty  not  exceeding  fifty  pounds :  provided,  that 
if  the  emigration  officer  shall  consider  the  crew  inefficient,  and  the  owner  or 
charterer  of  the  ship  shall  thereupon  appeal  in  writing  to  the  said  emigration 
commissioners,  such  commissioners  shall,  at  the  expense  of  the  appellant,  ap- 
point two  other  emigration  officers  or  two  competent  persons  to  examine  into 
the  matter,  and  the  unanimous  opinion  of  the  persons  so  aj^inted,  expresMd 
under  their  hands,  shall  be  conclusive  on  the  point. 

XXIX.  No  "  passenger  ship"  shall  clear  out  or  proceed  to  sea  if  there  shaU 
be  on  board  as  cargo,  horses,  cattle,  gunpowder,  vitriol,  lucifer  matches, 
guano  or  green  hides,  nor  if  there  shall  be  on  board  any  other  article  or  num- 
ber of  articles,  whether  as  cargo  or  ballast,  which  by  reason  of  the  nature  or 

Quantity  or  mode  of  stowage  thereof  shall,  either  singly  or  collect! vdy,  be 
eemed  by  the  emigration  officer  at  the  port  of  clearance  likely  to  endanger 
the  health  or  lives  of  the  passengers  or  the  safety  of  the  ship :  no  part  of  the 
cargo,  or  of  the  passeng:ers'  luggage,  or  of  the  provisions,  water  or  stores, 
whether  for  the  use  of  toe  passengers  or  of  the  crew,  shall  be  carried  on  the 
upper  deck  or  on  the  ''  passenger  decks,"  unless  in  the  opinion  of  such  emi- 
^tion  officer  it  shall  be  so  placed  as  not  to  impede  light  or  ventilation,  nor 
interfere  with  the  comfort  of  the  passengers ;  nor  unless  the  same  be  stowed 
and  secured  to  the  satisfaction  of  such  emigration  officer,  and  the  space  occu- 
pied thereby  or  rendered,  in  the  opinion  of  such  officer,  unavailable  f<nr  the 
accommodation  of  the  passengers,  shall  (unless  occupied  by  passengers'  lug- 
gage) be  deducted  in  calculating  the  space  by  which,  under  the  provisioM  of 
this  act,  the  number  of  passengers  is  regulated.  In  case  of  noncompliance 
with  any  of  the  requirements  of  this  section,  the  owner,  charterer  or  master, 
or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding 
three  hundred  pounds  nor  less  than  five  pounds  sterling. 

XXX.  For  the  purposes  of  this  act,  the  length  of  the  voyage  for  a  "  pas- 
senger ship"  proceeding  from  the  United  Kingdom  to  the  under-mentioned 
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places  respectively  shall  be  determined  by  the  following  scale ;  (that  is  to 


To  North  America  (except  the  west  coast 
thereof) : — 

For  ships  clearing  out  between  the  six- 
teenth day  of  January  and  the  four- 
teenth day  of  October,  both  days  in- 
clusive       

For  ships  clearing  out  between  the  fif- 
teenth day  of  October  and  the  seven- 
teenth day  of  January,  both  days  in- 
clusive       

To  the  West  Indies,  and  any  part  of  the  east 
coast  of  Central  or  South  America,  north 

of  the  equator 

To  any  part  of  the  east  coast  of  South  Ame- 
rica lying  between  the  equator  and  the 
twenty-finh  degree  of  south  latitude . 
To  the  west  coast  of  Africa  north  of  the 

equator 

To  the  coast  of  Africa  south  of  the  equator, 
or  to  the  Falkland  Islands,  or  to  any  part  of 
the  east  coast  of  South  America  southward 
of  the  twenty-fiflh  degree  of  south  latitude 
To  the  Mauritius,  and  to  the  western  coast  of 
America  south  of  the  equator    . 

To  Ceylon 

To  Western  Australia 

To  any  other  of  the  Australian  Colonies 
To  New  Zealand  and  to  the  western  coast  of 
America  between  the  equator  and  the  for- 
tieth degree  of  north  latitude  . 
To  the  western  coast  of  America  north  of  the 
fortieth  degree  of  north  latitude,  and  the 
islands  adjacent  thereto     .... 


If  the  ship  be 
propelled  by 
sails  alone,  or 
by  steam  power 
not  sufficient, 
without  the  aid 
of  sails,  to  pro- 
pel the  sbip 
after  the  rate 
of  five  statute 
miles  an  hour. 


Days, 


70 


106 

126 
140 
120 
140 


150 


182 


If  the  ship  be  pro- 
pelled either  wholly 
or  in  aid  of  sails  by 
steam  engines  of 
not  less  power  than 
sufficient,  without 
the  aid  of  saUs,  to 
propel  the  ship  after 
the  rate  of  five  sta> 
tute  miles  an  hour. 


Days. 


40 


80 

45 

70 

40 

84 

60 

84 

50 

66 

75 

86 
86 
00 


90 
06 


For  the  like  purposes,  the  said  emigration  commissioners,  acting  by  and  un- 
der the  aethority  of  one  of  her  Majestv's  principal  secretaries  of  state,  from 
time  to  time,  by  any  notice  in  writing  issued  under  the  hands  of  any  two  of 
such  commissioners,  and  published  in  the  London  Gazette,  may  nevertheless 
declare  what  shall  be  deemed  to  be  the  length  of  voyage  from  the  United 
Kingdom  to  any  of  the  said  hereinbefore-mentioned  places,  or  to  any  other 
port  or  place  whatsoever,  and  may  ^x  such  different  lengths  of  voyage 
as  they  may  think  reasonable  for  such  different  descriptions  of  vessels  as 
aforesaid. 

XXXI.  Before  any  ^^  passenger  ship"  shall  be  cleared  out  the  emigration  Before  cieanmee, 
officer  at  the  port  of  clearance  ^all  survey  or  cause  to  be  surveyed  by  some  5S«  t"°be"* 
competent  penon  the  provisions  and  water  by  this  act  required  to  be  placed  rtyd.  *     *^^ 
on  board  for  the  consumption  of  the  passengers,  and  shall  satisfy  himself  that 
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the  same  are  of  a  good  and  wholesome  quality,  and  in  a  sweet  and  good  con- 
dition, and  are  in  quantities  sufficient  to  secure  throughout  the  yoyage  the 
issues  hereinafter  prescribed :  in  addition  to  the  allowance  of  pure  water  for 
the  use  of  each  passenger  there  shall  be  shipped  for  cooking  purposes  an  ad- 
ditional supply  of  pure  water  after  the  rate  of  at  least  ten  gallons  for  every 
day  of  the  prescribed  length  of  voyage  for  every  one  hundred  statute  adults 
ProTiskmt  for  the  on  board ;  and  also  for  the  use  of  the  crew  and  all  other  persons  on  board  an 
crew  not  to  be  ample  Supply  of  wholesome  provisions  and  pure  water,  which  shall  not  be  in- 
ferior in  quality  to  the  supply  of  the  same  articles  provided  for  the  consamp- 
tion  of  the  passengers :  aU  such  water,  provisions  and  stores  shall  be  provided 
and  properly  stowed  away  in  accordance  with  the  requirements  of  the  twenty- 
ninth  section  of  this  act,  oy  and  at  the  expense  of  the  owner,  charterer  or 
master  of  the  ship ;  and  if  a  clearance  be  obtained  for  an^  <<  paasenffer  ship" 
which  shall  not  be  then  stored  with  the  reuuisite  quantities  of  sach  water, 
provisions  and  stores,  as  are  required  by  tais  act,  the  owner,  chartoier  or 
master  of  such  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a 
penalty  not  exceeding  three  hundred  pounds  sterling. 

XXXII.  If  such  emigration  officer  shall  consider  that  any  of  the  provisioiis 
or  stores  or  water  are  not  of  a  good  and  wholesome  quality,  or  are  not  in  a 
sweet  and  good  condition,  it  shall  be  lawful  for  him  to  reject  and  mariL  the 
same,  or  the  packages  or  vessels  in  which  they  are  contained,  and  to  direct 
the  same  to  be  landed  or  emptied ;  and  if  such  rejected  provisions  or  stores  or 
water  shall  not  thereupon  be  forthwith  landed  or  emptied,  or  if,  after  being 
landed,  the  same  or  any  part  thereof  shall  be  reshipped  in  such  diip,  the 
owner,  charterer  or  master  thereof,  or  any  of  them,  or  if  reshipped  in  any 
otlier  '<  passenger  ship,"  the  person  causing  the  same  to  be  reshipped  shau 
for  each  offence  be  liable  to  a  penalty  not  exceeding  one  hundred  poonds 
sterling. 


inferior  to  those 
for  the 
gert. 


Penalty. 


Power  to  emigra- 
tion officer  to  re- 
ject and  mark 
bad  provisions, 
and  direct  the 
same  to  be 
landed,  and  if  re- 
shipped parties 
liable  to  a  pe- 
nalty. 


Water  tanks  or 
casks  to  be  ap- 
proved by  emi- 
gration officer. 


XXXIII.  In  every  "  passenger  ship"  the  water  to  be  laden  on  board,  as 
hereinbefore  required,  shall  be  carried  in  tanks  or  in  casks  to  be  approved  by 
the  emigration  officer  at  the  port  of  clearance.  When  casks  are  used,  they 
shall  be  sweet  and  tight,  of  sufficient  stren^,  and  if  of  wood  properly  charred 
inside,  and  shall  not  be  capable  severally  of  containing  more  than  three 
hundmi  gallons  each :  the  staves  of  the  water  casks  shall  not  be  made  of  fir, 
pine,  or  soft  wood.  In  case  of  noncompliance  with  any  of  the  require- 
ments of  this  section,  the  owner,  charterer  or  master  of  such  ship,  or  any 
of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds. 

Provision  for  XXXIV.  If  any  ^'passenger  ship"  shall  be  intended  to  call  at  any  inter- 

touching  at  inter-  mediate  port  or  place  during  the  voyage,  for  the  purpose  of  taking  in  water, 
Sinp^aSr* ^    *"^  ^ *^  engagement  to  that  effect  shall  be  inserted  in  the  bond  mentioned 
in  the  sixty-third  section  of  this  act,  then  it  shall  be  sufficient  to  place  on 
board  at  the  port  of  clearance  such  supply  of  water  as  may  be  re<^aisite,  ac- 
cording to  the  rate  hereinafter  mentioned,  for  the  voyage  of  the  said  ship  to 
such  intermediate  port  or  place,  subject  to  the  following  conditions ;  (that  is 
to  say,) 
First,  That  the  emigration  officer  signify  his  approval  in  writing  of  the 
arrangement,  to  be  carried  amongst  the  papers  of  the  ship,  and  exhibited 
to  the  chief  officer  of  customs,  or  to  her  Majesty's  consular  officer,  as 
the  case  may  be,  at  such  intermediate  port  or  place,  and  to  be  delivered 
to  the  chief  officer  of  customs,  or  to  her  Majesty's  consular  officer,  as  the 
case  may  be,  on  the  arrival  of  the  said  ship  at  the  final  port  or  place  of 
discharge. 
Secondly,  That  if  the  length  of  either  portion  of  the  voyage,  whether  to 
such  intermediate  port  or  place,  or  from  such  intermediate  port  or  {Uaee 
to  the  final  port  or  place  of  discharge,  be  not  prescribed  in  or  under  the 
provisions  of  this  act,  the  emigration  officer  at  the  port  of  clearance  shall 
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in  every  tnch  case  declare  the  same  in  writing  to  be  carried  amongtt  the 
]^pert  of  the  ship : 
Thiraljy  That  the  ship  shall  have  on  board  at  the  time  a  clearance  is  de- 
manded tanks  or  water  casks,  of  the  description  hereinbefore  mentioned, 
safficient  for  stowing  the  qaantitv  of  water  required  for  the  longest  of 
such  portions  of  the  voyage  as  aroresaid. 

XXXV.  The  master  of  every  \*  passenger  ship''  shall,  during  the  voyage,  Dietarr  todM  of 
including  the  time  of  detention  at  any  place  before  the  termination  thereof,  vmwoiu. 
issue  to  each  passenger,  or,  where  the  passengers  are  divided  into  messes,  to 
the  head  man  for  the  time  being  of  eacn  mess  on  behalf  and  for  the  use  of  all 
the  members  thereof,  an  allowance  of  pure  water  and  sweet  and  wholesome 
provisions,  of  good  qualihr,  according  to  the  following  dietary  scale ;  (that  is 
to  say,)  if  the  length  ot  the  voyage,  computed  as  hereinbefore  mentioned^ 
shall  not  exceed  eighty-four  days  for  ships  propelled  by  sails  only,  or  fifty 
days  for  ships  proj^ed  by  steam,  or  steam  in  aid  of  seals,  then  according  to 
the  dietary  scale  marked  "  A. ;"  but  if  the  length  of  the  voyage,  computed 
as  aforesaid,  shall  exceed  eighty-four  days  for  ships  proved  by  sails  only, 
or  fifty  days  for  ships  propelled  by  steam,  or  steam  m  aid  of  sails,  then 
according  to  the  dietary  scale  marked  '*  B.*' 

Water. 
Three  quarts  of  water  daily  to  each  statute  adult,  exclusive  of  the  quantity 
hereinbefore  specified  as  necessary  for  cooking  the  articles  hereinafter 
required  to  be  issued  in  a  cooked  state. 

PravisumBm 
Weekly,  per  statute  adult :— 


SCALS  A. 

SCALS  B. 

For  Tojraget 

exceeding  84  <!»▼• 
for  tailing  Teuels, 

exceeding  84  dftra 
for  tailing  Teatelt, 

or  50  days  for 

or  50  dayt  for 

•teamers. 

tteamert. 

Bread  or  biscuit,  not  iniierior  in  quality  to 

lbs. 

oz. 

lbs. 

oz. 

navy  biscuit         .... 

8 

8 

8 

8 

Wheaten  flour    . 

1 

0 

2 

0 

Oatmeal 

1 

8 

1 

0 

Rice       ...           . 

1 

8 

0 

8 

Peas            .           .           . 

1 

8 

1 

8 

Potatoes . 

2 

0 

2 

0 

Beef            .           .           . 

1 

4 

1 

4 

Pork      . 

1 

0 

1 

0 

Tea.            ... 

0 

2 

0 

2 

Sugar     .... 
SaTt. 

1 
0 

0 
2 

1 
0 

0 
2 

Mustard 

0 

i 

0 

i 

Black  or  white  pepper,  ground 

0 

gUl. 

0 

i 

Vinegar  . 

one 

one 

giU. 

Lime  juice   . 

0 

6 

Preserved  meat  . 

1 

0 

Suet 

0 

6 

Baisins   . 

0 

8 

Butter         .... 

0 

4 

SubetittUiam. 
[)iis  at  the  following  rates  may,  at  the  option  of  the  master  of  any 
ship,"  be  made  in  the  above  dietary  scales,  that  is  to  say : — 


Substitutions 

'  passeneer  shi^,    

1  lb.  of  preserved  meat 


1  lb.  of  flour  or  of  brcAd  or  biscuit,  (  ^     C 
or    lb.  of  beef  or  of  pork  .        .  5       i 


for    1  lb.  of  salt  pork  or  beef. 


H  lb.  of  oatmeal  or  1  lb.  of  rice 
or  lib.  of  peas. 
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Penaltj  on  non- 
complUmce. 


BUeofmeMes. 


Provisions  to  be 
be  Issued  daily, 
and  articles 
wliich  require 
cooliing  to  be 
cooked. 


Power  to  emigra- 
tion commis- 
sioners to  autho- 
rise an  alternative 
dietary  scale. 


1(  lb.  of  oatmeal,  or  vice  vend. 

1  lb.  of  potatoes. 
8  oz.  of  raisins. 

2  oz.  of  tea. 

\  lb.  of  su^. 
1  gill  of  vinegar. 


Power  to  com* 
mtssioners  to 
alter  dietary 
scale. 


As  to  passengers' 
stewards. 


Penalty  on  non- 
compliance. 


As  to  passenger 
coolis  and  cook- 
ing apparatus. 


Penalty  on  non- 
compliance. 


1  lb.  of  rice for 

i  lb.  of  preserved  potatoes      .        .    for 

10  oz.  of  currants  .        .        .        .for 

d§  oz.  of  cocoa  or  of  coffee,  roasted  ^  /. 
and  ground        .        .        .        . ) 

f  lb.  of  treacle       .        .        .        .for 

1  gill  of  mixed  pickles  ...  for  _ 
Provided,  that  the  substituted  articles  be  set  forth  in  the  contract  tickets  of 
the  passengers.  In  case  of  noncompliance  with  any  of  the  requtronents  of 
this  section,  the  master  of  the  ship  shall  be  liable  for  each  ofienoe  to  a  penalty 
not  exceeding  fifty  pounds  sterling. 

XXXVI.  The  messes  into  which  the  passengers  in  any  passenger  ship  may 
be  divided  shall  not  consist  of  more  than  ten  statute  adults  in  each  mesa,  and 
members  of  the  same  family,  whereof  one  at  least  is  a  male  ad  alt,  shall  be 
allowed  to  form  a  separate  mess.  The  provisions  according  to  the  above 
scale  shall  be  issued,  such  of  them  as  n^quire  to  be  cooked,  in  a  properly 
cooked  state,  daily  before  two  o'clock  in  the  afVemoon,  to  the  he«d  penon 
for  the  time  being  of  each  mess  on  behalf  and  for  the  use  of  the  members 
thereof.  The  first  of  such  issues  shall  be  made  before  two  o'clock  in  the 
afternoon  of  the  day  of  embarkation  to  or  for  such  passengers  as  shall  be 
then  on  board.  In  case  of  noncompliance  with  any  of  the  requirements  of 
this  section,  the  master  of  the  ship  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  fifty  pounds. 

XXXVII.  The  said  emigration  commissioners  for  the  time  being,  acting 
under  the  authority  of  one  of  her  Miyesty's  pnncipal  secretaries  of  state,  may 
from  time  to  time,  by  any  notice  for  that  purpose,  issued  under  the  bands  of 
any  two  of  such  commissioners,  and  published  in  the  London  Gazette,  autho- 
rize the  issue  of  provisions  in  any  ''passenger  ship"  according  to  such  other 
dietary  scale  (besides  that  hereinbefore  prescribed)  as  shall  in  their  opinion 
contain  in  the  whole  an  eauivalent  amount  of  wholesome  nutriment;  and 
after  the  publication  of  sucn  notice  it  shall  be  lawful  for  the  master  of  any 
''  passenger  ship"  to  issue  provisions  to  his  passengers  either  according  to 
the  scale  by  this  act  prescribed,  or  according  to  the  scale  authorized  by  the 
said  commissioners,  whichever  may  have  been  set  forth  in  the  contract  tickets 
of  the  pasesDgers :  Provided  always,  that  the  said  commissioners  acting  under 
such  authority  and  by  such  notice  as  aforesaid  may  revoke  or  alter  any  such 
dietary  scale  authorized  by  them,  as  occasion  may  require. 

XXXVIII.  Every  ''passenger  ship"  carrying  as  many  as  one  hundred 
passengers  shall  have  on  board  a  seafaring  person,  who  shall  be  rated  in  the 
ship's  articles  as  passengers'  steward,  and  who  shall  be  approved  by  the 
emigration  officer  at  the  port  of  clearance,  and  who  shall  be  employed  in 
messing  and  serving  out  the  provisions  to  the  passengers,  and  in  assii>ting  to 
maintain  cleanliness,  order  and  good  discipline  amon^  the  passengers,  and 
who  shall  not  assist  in  any  way  in  navigating  or  working  the  ship.  In  case 
of  noncompliance  with  any  of  the  requirements  of  this  section,  the  master  of 
the  ship  snail  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  five  pounds  sterling. 

XXXIX.  Every  "passenger  ship"  carrying  as  many  as  one  hundred 
passengers  shall  also  have  on  board  a  seafaring  man,  or  if  carrying  more 
than  three  hundred  "statute  adults,"  two  seafaring  men,  to  be  rated  and 
approved  as  in  the  case  of  passengers'  steveards,  who  shaU  be  employed  in 
cooking  the  food  of  the  passeng^ers :  a  convenient  place  for  cooxing  shall 
also  be  set  apart  on  deck;  and  a  sufficient  cooking  apparatus,  properly 
covered  in  and  arranged,  shall  be  provided,  to  the  satisfaction  of  the  said 
emi^tion  officer,  toeetber  with  a  proper  supply  of  fuel  adequate,  in  his 
opinion,  for  the  intended  voyage.    In  case  of  noncompliance  witn  any  of  the 
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reqnirentents  of  this  section,  the  master  of  the  ship  shall  for  each  ofTeDce  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  five  pounds 
sterling. 

XL.  In  every  foreign  '^  passenger  ship"  in  which  as  many  as  one-half  of  inivhat  cases  in- 
the  passengers  shall  be  British  subjects,  unless  the  masters  and  officers  or  not  JJJSed^  *^  ^ 
less  than  three  of  them  shall  understand  and  speak  intelligibly  the  English 
language,  there  shall  be  earned,  where  the  nuuiber  of  passengers  does  not 
exceed  two  hundred  and  fifty,  one  person,  and  where  it  exceeds  two  hundred 
and  fifty,  two  persons,  who  understand  and  speak  intelligibly  the  language 
spoken  by  the  master  and  crew  and  also  the  English  language,  and  such 
persons  shall  act  as  interpreters,  and  be  employed  exclusively  in  attendance 
on  the  passengers,  and  not  in  the  working  of  the  ship ;  and  no  such  ship  shall 
clear  out  or  proceed  to  sea  without  having  such  interpreter  or  interpreters  on 
board ;  and  the  master  of  any  such  foreign  ship  clearing  out  or  pro^edine  to  Penalty. 
sea  without  having  such  interpreter  or  interpreters  on  board  as  aforesaid  shall 
for  each  ofience  be  liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less 
than  ^7e  pounds  sterling. 


what  cases  a 
medical  man 
must  be  carried. 


XLl.  Every  '^passen^r  ship''  shall  in  the  following  ca^es  carry  a  duly  in 
qualified  medical  practitioner,  who  shall  be  rated  on  the  ship's  articles :  ^ 

First,  when  the  duration  of  the  intended  voyage,  as  hereinbefore  computed, 
exceeds  eighty  days  in  the  case  of  ships  propelled  by  sails,  and  forty-five 
days  in  the  case  of  ships  propelled  by  steam,  and  the  number  of  pas- 
sengers on  board  exceeds  nfty : 
Second,  whenever  the  number  of  persons  on  board  (including  cabin  pas- 
sengers, officers  and  crew)  exceeds  three  hundred : 
In  case  of  noncompliance  with  any  of  the  requirements  of  this  section,  the  Pematj. 
master  shall  for  each  ofience  be  liable  to  a  penalty  not  exceeding  one  hundred 
pounds  nor  less  than  twenty  pounds  sterling. 

XLII.  No  medical  practitioner  shall  be  considered  to  be  duly  qualified  for  Qualification  of 
the  purposes  of  this  act  unless  authorized  by  law  to  practii^  in  some  part  of  w«dic*l  ™an« 
her  Majesty's  dominions,  or  in  the  case  of  a  foreign  ship,  in  the  country  to 
which  such  ship  may  belong,  as  a  physician,  surgeon  or  apothecary,  nor 
unless  his  name  shall  have  b^n  notified  to  the  emigration  officer  at  the  port 
of  clearance,  and  shall  not  be  objected  to  by  him,  nor  unless  he  shall  be  pro- 
vided with  proper  surgical  instruments  to  the  satisiaction  of  such  officer: 
Provided  neveAheless,  that  where  the  majority  of  the  passengers  in  any 
^'  passenger  ship,"  or  as  many  as  three  hundred,  are  foreigners,  any  medioEd 
practitioner  who  may  be  approved  by  such  emigration  officer  may  be  carried 
therein.    In  case  any  person  shall  proceed  or  attempt  to  proceed  as  medical  Penalty, 
practitioner  in  any  <^ passenger  ship"  without  being  duly  qualified  as  afore- 
said, or  contrary  to  any  of  the  requirements  of  this  section,  such  person  and 
all  persons  aiding  or  abetting  therein  shall  for  each  ofileuce  be  liable  to  a 
penalty  not  exceeding  one  hundred  pounds  nor  less  than  ten  pounds  sterling. 

XLIII.  The  owner  or  charterer  of  every  "passenger  ship"  shall  provide  Medicines  and 
for  the  use  of  the  passengers  a  supply  of  medicmes,  medical  comforts,  instru-  ^^^^^  comforts, 
ments  and  other  things  proper  and  necessary  for  diseases  and  accidents  inci- 
dent to  sea  voyages,  and  for  the  medical  treatment  of  the  passengers  during 
the  voyage,  including  an  adequate  supply  of  disinfecting  fluid  or  agent, 
together  with  printed  or  written  directions  for  the  use  of  the  same  respec- 
tively ;  and  such  medicines,  medical  comforts,  instruments  and  other  things 
shall,  in  the  judgment  of  the  emigration  officer  at  the  port  of  clearance,  be 
j^ood  in  quality,  and  sufficient  in  quantity,  for  the  probable  exigencies  of  the 
mtended  voyage,  and  shall  be  properly  packed  and  placed  under  the  charge 
of  the  medical  practitioner,  when  there  is  one  on  board,  to  be  used  at  his 
discretion.    In  case  of  noncompliance  with  any  of  the  requirements  of  this  Penalty, 
section,  the  master  of  the  ship  shall  for  each  ofience  be  liable  to  a  penalty 
not  exceeding  fifty  pounds  nor  less  than  five  pounds  sterling. 
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ke. 


Medical  inipeo-  XLIV.  No  "  passenger  ship/'  except  as  hereinafter  provided,  shall  clear 
JjJJ^^gJJJJjy*"  out  or  proceed  to  sea  until  some  medical  practitioner,  to  be  appointed  by  the 
'  emigration  officer  at  the  port  of  clearance,  shall  have  inspected  such  medi- 
cines, medical  comforts  and  other  articles  as  are  required  to  be  supplied  by 
the  last  preceding  section,  and  also  all  the  passengers  and  crew  about  to  pro- 
ceed in  the  ship,  and  shall  have  certified  to  the  said  emigration  officer  that 
the  said  ship  contains  a  sufficient  supply  of  medicines,  medical  comforts,  dis- 
infecting fluid  or  agent,  instruments  and  other  things  requisite  for  the  medical 
treatment  of  the  passengers  during  the  intended  voya^,  nor  until  such  me- 
dical practitiooer  shall  have  certified,  and  the  said  emigration  officer  shall  be 
satisfied,  that  none  of  the  passengers  or  crew  appear,  by  reason  of  any  bodily 
or  mental  disease,  unfit  to  proceed,  or  likely  to  endanger  the  health  or  safety 
of  the  other  persons  about  to  proceed  in  such  vessel.  Soch  medical  inspec- 
tion of  the  passengers  shall  take  place  either  on  board  the  vessel,  or,  at  the 
discretion  or  the  said  emigration  officer,  at  such  convenient  pkoe  on  shore 
before  embarkation  as  he  may  appoint ;  and  the  master,  owner  or  charterer 
of  the  ship  shall  pay  to  such  emigration  officer  a  sum  at  the  rate  of  twenty 
shillings  for  every  hundred  persons  so  examined :  Provided  also,  that  in  case 
the  emigration  officer  on  any  particular  occasion  shall  be  unable  to  obtain 
the  attendance  of  a  medical  practitioner,  it  shall  be  lawful  for  the  master  of 
an;^  such  ship  to  clear  out  and  proceed  to  sea,  on  receiving  from  the  said 
emigration  omcer  written  permission  for  the  purpose.  In  case  any  '^  pas- 
senger ship''  shall  clear  out  or  proceed  to  sea  without  having  comphed  with 
all  the  requirements  of  this  section,  the  master  of  such  ship  shall  for  each 
ofience  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds  nor  less  than 
£ye  pounds  sterlmg. 

XLV.  If  the  emigration  officer  at  any  port  shall  be  satisfied  that  any 
person  on  board  or  about  to  proceed  in  any  ''passenger  ship"  is  by  reason  oif 
sickness  unfit  to  proceed,  or  is  for  that  or  for  any  other  reason  likely  to 
endanger  the  health  or  safety  of  the  other  persons  on  board,  the  said  emigra- 
tion officer  shall  prohibit  the  embarkation  of  such  person,  or  if  erabaned 
shall  require  him  to  be  relanded ;  and  if  such  emigration  officer  shall  be 
satisfied  that  it  is  necessary,  for  the  purification  of  the  ship  or  otherwise, 
that  all  or  any  of  the  passengers  or  persons  on  board  should  be  relanded,  the 
said  emigration  officer  may  require  the  master  of  the  ship  to  reland  aU  such 
passengers  or  persons,  and  the  master  shall  thereupon  reland  such  passenfera 
or  persons,  with  so  much  of  their  efiiects  and  with  such  members  of  their 
families  as  cannot  in  the  judgment  of  sach  emigration  officer  be  properly 
separated  from  them ;  and  in  case  of  noncompliance  with  any  of  the  reanire- 
ments  of  this  section,  the  master,  owner  or  charterer  of  the  ship  shall  for 
each  ofifence  be  liable  to  a  penalty  not  exceeding  two  hundred  pounds  nor 
less  than  ten  pounds;  and  any  passenger  or  person  embarking  after  such 
prohibition,  or  refusine:  or  neglecting  to  leave  the  ship  when  so  directed  to 
be  relanded,  shall  be  liable  to  be  summarily  removed,  and  to  a  penalty  not 
exceeding  forty  shillings  for  each  day  which  he  shaU  remain  on  board  after 
the  giving  of  such  prohibition  or  direction. 

XLVI.  Any  passenger  so  relanded  on  account  of  the  sickness  of  himself  or 
of  any  member  of  bis  family  who  may  not  be  reimbarked  and  finally  tail  in 
such  ship,  or  any  emigration  officer  on  his  behalf,  shall  be  entitled  to  recover, 
by  summary  process,  the  whole  of  the  monies  which  may  ha?e  been  paid  by 
or  on  account  of  such  passenger  for  his  passage  and  that  of  the  members  of 
his  family  so  relanded,  from  the  party  to  whom  the  same  may  have  beesn  pud, 
or  from  Uie  owner,  charterer  or  master  of  such  ship,  or  any  of  them,  at  the 
option  of  such  passenger  or  emigration  officer. 

SubtUtence  XLVII.  The  master  of  any  '' passenger  ship,"  from  which  the  whole  or 

»<««yi?  ***  ^^  *°y  P*"^  ®^  ^®  passengers  shall  be  relanded  on  account  of  any  of  the  reasoas 
taStdT***"  **"    mentioned  in  section  aL  V.  shall  pay  to  each  passenger  so  relanded  (or  if  he 


Penalty. 


B«landiDg  of  pu- 
Mogen  on  ac- 
oouDt  of  sickoett 
or  for  puUying 
■hipe. 


Penalty. 


Pattenger/ 
Right*. 

At  to  return  of 
paatage  money  to 
pantengert  re- 
landed on  ac- 
count of  lickneat, 
kc. 
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•ball  be  lodged  and  maintained  in  any  hulk  or  establishment  under  the  super- 
intendence of  the  said  emigration  commissioners,  then  to  the  emigration 
o£Bcer  at  the  port,)  subsistence  money  at  the  rate  of  one  shilling  and  sixpence 
a  day  for  each  statute  adult  until  he  shall  be  re-embarked  or  decline  or  neg- 
lect to  proceed,  or  until  his  passage  money,  if  recoyerable  under  the  forty- 
sixth  section  of  this  act,  be  return^  to  him. 

XLYIII.  If  any  person  by  whom  or  on  whose  behalf  any  contract  shall  Return  of  pat- 
have  been  made  for  a  passage  in  any  ship  proceeding  on  any  voyaee  to  which  JJJJ  ™®2S[  "i 
this  act  extends,  shall  be  at  the  place  of  embarkation  before  six  o'dock  in  the  ^S!!^^^  y^tn 
afternoon  of  the  day  of  embarkation  appointed  in  such  contract,  and  sbaU,  if  passagei  not  pro- 
required,  pay  the  stipulated  passage  money,  or  the  unpaid  balance  thereof,  ^^^SUgvaeoa- 
and  if  from  any  cause  whatever,  other  than  his  own  refusal,  neglect  or  de-  timet, 
fiinlt,  or  the  prohibition  of  an  emigration  officer,  as  hereinbefore  mentioned, 
or  the  requirements  of  any  order  in  council,  such  passenger  shall  not  be 
received  on  board  before  that  hour,  or  if  from  any  such  cause  as  aforesaid 
any  passenger  who  shall  have  been  received  on  board  shall  not  either  obtain 
a  passage  in  such  ship  to  the  port  at  which  he  may  have  contracted  to  land, 
or,  together  with  all  the  immediate  members  of  his  family  who  may  be 
included  in  such  contract,  obtain  a  paf«age  to  the  same  port  in  some  other 
equally  eligible  ship,  to  sail  within  ten  days  from  the  expiration  of  the  said 
day  ot  emtorkation,  and  in  the  meantime  be  paid  subsistence  money  from  the 
time  and  at  the  rate  hereinafter  mentioned,  such  passenger,  or  any  emigration 
officer  on  his  behalf,  shall  be  entitled  to  recover  either  from  the  party  to 
whom  or  on  whose  account  the  same  may  have  been  paid,  or  (in  case  such 
contract  shall  have  been  made  with  the  owner,  charterer  or  master  of  such 
ship,  or  with  any  person  acting  on  behalf  or  by  the  authority  of  any  of  them 
respectively,)  from  such  owner,  charterer  or  master  of  such  ship,  or  any  of 
them,  at  the  option  of  such  passenger  or  emigration  officer,  all  monies  which 
shall  have  been  paid  by  or  on  account  of  sucn  passengers  for  such  passage, 
and  also  such  further  sum,  not  exceeding  ten  pounds  in  respect  of  each  such 
passage,  as  shall,  in  the  opinion  of  the  justices  of  the  peace  who  shall  adjudi- 
cate on  the  complaint,  be  a  reasonable  compensation  for  the  loss  or  incon- 
venience occasioned  to  such  passenger  by  the  loss  of  such  passage. 

XLIX.  If  any  ship,  whether  a  '*  passenger  ship"  or  otherwise,  shall  not  Sabttttenoe  in 
actually  put  to  sea,  and  proceed  on  her  intended  voyage  before  three  o'clock  cmseof  detontton. 
in  the  afternoon  of  the  day  next  after  the  said  day  of  embarkation,  the  owner, 
charterer  or  master  of  such  ship,  or  his  or  their  aeent,  or  any  of  them,  at  the 
option  of  such  passenger  or  emigration  officer,  snail  pay  to  every  passenger 
entitled  to  a  passage  Tor  if  such  passenger  shall  be  lodeed  and  maintained  in 
any  establishment  uncier  the  superintendence  of  the  said  emigration  commis- 
sioners, then  to  the  emigration  officer  at  the  port  of  embarkation,)  subsistence 
money  after  the  rate  of  one  shilling  and  sixpence  for  each  statute  adult  in 
respect  of  each  day  of  delay  for  the  first  ten  days,  and  afterwards  three  shil- 
lings a  day  for  each  statute  adult,  until  the  final  departure  of  such  ship 
on  such  voyage,  and  the  same  may  be  recovered  in  manner  hereinafter 
mentioned ;  provided  that  if  the  passengers  be  maintained  on  board  in  the 
same  manner  as  if  the  voyage  had  commenced,  no  such  subsistence  money 
shall  be  payable  for  the  first  two  days  next  after  the  said  day  of  embarkation, 
nor  if  they  shall  be  maintained  shall  such  subsistence  money  be  payable  if 
the  ship  be  unavoidably  detained  by  wind  or  weather,  or  by  any  cause  not 
attributable  in  the  opinion  of  the  emigration  officer  to  the  act  or  default  of 
the  owner^  charterer  or  master. 

L.  If  any  '^  passenger  ship"  shall,  after  clearance,  be  detained  in  port  for  Ships  pattinr 
more  than  seven  days,  or  shall  put  into  or  touch  at  any  port  or  place  in  the  back  to  repienUh 
United  Kingdom,  she  shall  not  put  to  sea  again  until  there  shall  have  been  **"^     "* 
laden  on  board,  at  the  expense  of  the  owner,  charterer  or  master  of  such 
ship,  such  further  supply  of  pure  water,  wholesome  provisions  of  the  requisite 
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Penalty  on  mat- 
ter for  default. 


Ships  putting 
back  to  be  re- 
ported to  emigra- 
tion officer. 


Penalty  on  mas- 
ter for  neglect. 


In  ease  of  wreck 
or  damage  pas- 
sengers to  be  pro- 
Tided  with  a  pas- 
sage by  some 
other  vessel,  and 
maintained  in 
the  meantime. 


In  default,  pas- 
sage money  to  be 
returned. 


Power  to  remove 
passengers  fl-om 
ship ;  penalty  on 
passengers  re- 
fusing. 


kinds  and  qualities,  and  medical  comforts  and  stores,  as  may  be  necessary  to 
make  up  the  full  quantities  of  those  articles  hereinbefore  required  to  be  ladai 
on  board  for  the  intended  voyajj^e,  nor  until  any  damage  she  may  have  sus- 
tained shall  have  been  effectually  repaired,  nor  until  tne  master  of  the  said 
ship  shall  have  obtained  from  the  emigration  officer  or  his  assistant,  or,  where 
there  is  no  such  officer,  or  in  his  absence,  from  the  officer  of  customs  at  such 
port  or  place,  a  certificate  to  the  same  effect  as  the  certificate  hereinbefore 
required  to  enable  the  ship  to  be  cleared  out;  and  in  case  of  any  defimlt 
herein  the  said  master  shiill  be  liable,  on  conviction,  as  hereinaflter  mentioned, 
to  a  penalty  not  exceeding  one  hundred  pounds  nor  less  than  fifty  pouncib 
sterling :  and  if  the  master  of  any  **  passenger  ship''  so  putting  into  or  touch- 
ing at  any  port  or  place  as  aforesaid  shall  not  within  twelve  hours  thereafter 
report,  in  writing,  nis  arrival,  and  the  cause  of  his  putting  back,  and  the  con- 
dition of  his  ship,  and  of  her  stores  and  provisions,  to  the  emigration  officer, 
or,  as  the  case  may  be,  to  the  officer  of  customs  at  the  port,  and  shall  not 
produce  to  such  officer  the  official  or  ''master's  list"  of  passengers,  such 
master  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  twenty 
pounds  nor  less  than  two  pounds  sterling. 

LI.  If  any  ''  passenger  ship"  shall  put  into  any  port  or  place  in  the  United 
Kingdom  in  a  damaged  state,  and  the  master,  charterer  or  owner  shall  not 
give  a  written  undertaking  that  the  said  ship  shall  be  made  sound  and  sea- 
worthy, and  shall  within  six  weeks  from  the  day  of  her  so  putting  into  such 
port  or  place  again  proceed  with  her  passengers  on  her  intended  voyage,  and 
if  the  said  ship  shall  not  accordingly  oe  made  seaworthy  and  proceed  on  her 
intended  voyage  within  that  period,  or  if  any  such  ship  shall  after  the  com- 
mencement of  ner  voyage  be  wrecked,  sunk  or  otherwise  destroyed,  or  shall 
from  any  cause  whatsoever  not  land  her  passengers  at  the  place  where  they 
may  have  respectively  contracted  to  land,  the  owner,  charterer  or  master 
thereof  shall  provide  the  passengers  with  a  passage  in  some  other  eligible  ship 
to  sail  within  six  weeks  to  the  port  or  place  at  which  they  respectively  may 
have  originally  contracted  to  land,  and  shall  in  the  meantime,  if  the  pas- 
sengers be  not  lodged  and  maintained  on  board  in  the  same  manner  as  if  the 
ship  were  at  sea,  pay  to  such  passengers  (or  if  such  passengers  shall  be  lodged 
or  maintained  in  any  hulk  or  establishment  under  the  superintendence  of  the 
said  emigration  commissioners,  then  to  the  emigration  officer  at  such  port  or 
place,)  subsistence  money  after  the  rate  of  one  shilling  and  sixpence  sterling 
for  each  statute  adult  in  respect  of  each  day  of  delay  until  such  passengers 
are  duly  forwarded  to  their  destination ;  and  if  de&ult  shall  be  made  in  any 
of  the  requirements  of  this  section,  such  passengers  respectively,  or  any  emi- 
gration officer  on  their  behalf,  shall  be  entitled  to  recover,  by  summary  pro- 
cess, as  hereinafter  mentioned,  all  monies  which  shall  have  been  paid  by  or 
on  account  of  such  passengers  or  any  of  them  for  such  passage,  from  the 
party  to  whom  or  on  whose  account  the  same  may  have  been  paid,  or  from 
the  owner,  charterer  or  master  of  such  ship,  or  any  of  them,  at  the  option  of 
such  passenger  or  emigration  officer :  provided  that  the  said  emigration  officer 
may,  if  he  shall  think  it  necessary,  direct  that  the  passengers  shidl  be  removed 
from  such  "  passenger  ship"  at  the  expense  of  the  master  thereof;  and  if  after 
such  direction  any  passenger  shall  refuse  to  leave  such  ship,  he  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  or  to  imprisonment  not  exceeding 
one  calendar  month. 


Secreury  of  LII.  If  the  passengers  or  cabin  passengers  of  any  ''passenger  ship"  shall 

pay^cxTCniSfJf     *^®  taken  off  from  any  such  "  passenger  ship"  or  shall  be  picked  up  at  sea 

taking  off  passen-  from  any  boat,  raft  or  otherwise,  it  shall  be  lawful,  if  the  port  or  place  to 

gcrs  at  sea.  which  they  shall  be  conveyed  shall  be  in  the  United  Kingdom,  for  one  of  her 

Majesty *s  principal  secretaries  of  state,  or,  if  in  any  of  her  Majesty's  colonial 

possessions,  for  the  governor  of  such  colony,  or  for  any  person  authorized  by 

him  for  the  purpose,  or,  if  in  any  foreign  country,  for  her  Majesty's  consular 


officer  at  such  port  or  place  therein^  to  defray  all  or  any  part  of  tbe  expenses 
thereby  incurred. 
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LIII.  If  any  passenger  or  cabin  passenger  of  any  '^  passen^r  ship"  shall,  Governors  or 
without  any  neglect  or  default  of  his  own,  find  himself  within  any  colonial  con»^»  "nay  tend 
or  foreign  port  or  place  other  than  that  at  which  he  may  have  contracted  to  the^mAiTtef  o?the 
land,  it  shall  be  lawful  for  the  governor  of  such  colony,  or  for  any  person  »hipfaUtodo6o. 
authorized  by  him  for  the  purpose,  or  for  her  Majesty  s  consular  officer  at 
snch  foreign  port  or  place,  as  the  case  may  be,  to  forward  such  passenger  to 
his  intended  destination,  unless  the  master  of  such  ship  shall,  within  forty- 
eieht  hours  of  the  arrival  of  such  passenger,  give  to  the  governor  or  consular 
officer,  as  the  case  may  be,  a  written  undertaking  to  forward  or  carry  on 
within  six  weeks  thereafter  such  passenger  or  cabin  passenger  to  his  original 
destination,  and  unless  such  master  shall  accordingly  forward  or  carry  him 
on  within  that  period. 

LIV.  All  expenses  incurred  under  the  last  two  preceding  sections  or  either  Ezpensei  in- 
of  them,  by  or  hj  the  authority  of  such  secretary  of  state,  governor,  consular  curred  under  the 
officer,  as  aforesaid,  including  the  cost  of  maintaining  the  passengers  until  grctiont^to  be  a 
forwarded  to  their  destination,  and  of  all  necessary  bedding,  provisions  and  crown  debt, 
stores,  shall  become  a  debt  to  her  Majesty  and  her  successors  from  the  owner, 
charterer  and  master  of  such  ship,  and  shall  be  recoverable  from  them,  or  from 
any  one  or  more  of  them,  at  the  suit  and  for  the  use  of  her  Majesty,  in  like 
manner  as  in  the  case  of  other  crown  debts ;  and  a  certificate  purporting  to  be 
under  the  hand  of  any  such  secretary  of  state,  governor  or  consular  officer 
(as  the  case  may  be),  stating  Uie  total  amount  of  such  expenses,  shall  in  any 
suit  or  other  proceeding  for  the  recovery  of  such  debt  be  received  in  evidence 
without  proof  of  the  handwriting  or  of  the  official  character  of  such  secretary 
of  state,  governor  or  consular  officer,  and  shall  be  deemed  sufficient  evidence 
of  the  amount  of  such  expenses,  and  that  the  same  were  duly  incurred :  pro- 
vided nevertheless,  that  in  no  case  shall  any  larger  sum  be  recovered  on  ac- 
count of  such  expenses  than  a  sum  equal  to  twice  the  total  amount  of  passage 
money  received  by  the  owner,  charterer  or  master  of  such  passenger  ship,  or 
any  of  them,  from  or  on  account  of  the  whole  number  of  passengers  and  cabin 
passengers  who  may  have  embarked  in  such  ship ;  which  total  amount  of 
passage  money  shall  be  proved  by  the  defendant,  if  he  will  have  the  advan- 
tage of  this  limitation  of  the  debt ;  but  if  any  such  passengers  are  forwarded  Passengers  for- 
or  conveyed  to  their  intended  destination  under  tne  provisions  of  the  last  ^^^^^  by  go- 
preceding  section,  they  shall  not  be  entitled  to  the  return  of  their  passage  enUMed  to  return 
money,  or  to  any  compensation  for  loss  of  passage  under  the  provisions  of  this  of  passage  money. 
act 

LV.  No  policy  of  assurance  effected  in  respect  of  any  passages,  or  of  any  insurance  of  pas- 
passage  or  compensation  monies,  by  any  person  by  this  act  made  liable,  in  f*^^™*'?^ ^  "®* 

^%        °     .       /»  'J    .  •j'V  jT  t  .  '.tone  void  on  ac- 

the  events  aforesaid,  to  provide  such  passages  or  to  pay  such  monies,  or  m  count  ofthena- 
respect  of  any  other  risk  under  this  act,  shall  be  deemed  to  be  invalid  by  tureoftherisk. 
reason  of  the  nature  of  the  risk  or  interest  sought  to  be  covered  by  such 
policy  of  assurance. 

LVI.  If  any  passenger  in  any  ship,  whether  a  "  passenger  ship"  or  other-  Penalty  on 
wise,  shall  be  landed  at  any  port  or  place  other  than  the  port  or  place  at  which  J^rongfuiiy  land- 
'le  may  have  contracted  to  land,  unless  with  his  previous  consent,  or  unless   °*  P"wnge"- 
uch  landing  shall  be  rendered  necessary  by  perils  of  the  sea,  or  other  una- 
'oidable  accident,  the  master  shall  for  each  offence  be  liable  to  a  penalty  not 
xceeding  fifty  pounds  nor  less  than  ten  pounds  sterling. 

LVII.  Every  passenger  in  a  ^'  passenger  ship"  shall  be  entitled  for  at  least  Passengers  to  be 
forty-eight  hours  next  after  his  arrival  at  the  end  of  his  voyage,  to  sleep  in  JJ^iours  aft«' 
the  ship,  and  to  be  provided  for  and  maintained  on  board  thereof  in  the  same  arrival, 
manner  as  during  the  voyage,  unless  within  that  period  the  ship  shall  quit 
snch  port  or  place  in  the  further  prosecution  of  her  voyage.    In  case  of  non-  Penalty, 
compliance  with  any  of  the  requirements  of  thb  section,  tlie  master  shall  for 
each  offence  be  liable  to  a  penalty  not  exceeding  ^ve  pounds  sterling. 
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Penalty  on  mas- 
ter for  neglect; 


LVIII.  Nothing  herein  contained  shall  take  away  or  abridge  any  risht 
of  action  which  may  accrue  to  any  passenger  in  any  ship,  or  to  any  other 
person,  in  respect  of  the  breach  or  nonpertormance  of  any  contract  made  or 
entered  into  between  or  on  behalf  of  any  such  passen^  or  other  person,  and 
the  master,  charterer  or  owner  of  any  such  ship,  or  his  or  their  agent,  or  any 
passage  broker. 

LIX.  It  shall  be  lawful  for  her  Majesty,  by  any  order  in  council,  to  pre- 
scribe such  rules  and  regulations  as  to  her  Majesty  may  seem  £t,  for  the 
following  purposes ;  (that  is  to  say,) 
(1.)  For  preserving  order,  promoting  health,  and  securing  deanlineas  and 
ventilation  on  board  of  '*  passenger  ships''  proceeding  from  the  United 
Kingdom  to  any  port  or  place  in  her  Majesty's  possessions  abroad. 
(2.)  For  permitting  the  use  on  board  of  "  passenger  shins"  of  an  apparatns 
for  distilling  water,  and  for  defining  in  such  case  the  quantity  of  £cesh 
water  to  be  carried  in  tanks  or  casks  for  the  passengers. 
(8.)  For  prohibiting  emigration  from  any  port  or  ports  at  any  time  when 
choleraic  or  any  epidemic  disease  may  be  generally  prevalent  in  the 
United  Kingdom  or  any  part  thereof,  or  for  reducmg  the  number  of 
passengers  allowed  to  be  carried  in  "  passenger  ships"  generally,  or 
from  any  particular  ports,  under  the  provisions  of  this  act 
(4.)  For  requiring  dulv  qualified  medical  practitioners  to  be  carried  in 
«  passenger  snips,''  in  cases  where  they  would  not  be  required  to  be 
carried  under  the  nrovisions  of  this  act 
Any  such  order  in  council  may  from  time  to  time  in  like  manner  be  altered, 
amended  and  revoked,  as  occasion  may  require.    Any  copy  of  such  order  in 
council  contained  in  the  London  Gazette,  or  purporting  to  be  printed  by  the 
Queen's  printer,  shall  throughout  her  Majesty's  aominions  be  received  in  all 
leffal  proceeding  as  good  and  sufficient  evidence  of  the  making  and  cootenis 
of  any  such  order  in  counciL 

LX.  In  every  such  ^'passenger  ship"  the  medical  practitioner  on  board, 
aided  by  the  master  thereof  or,  in  the  absence  of  such  medical  practitioner, 
the  master  of  such  ship,  is  hereby  empowered  to  exact  obedience  to  all  rules 
and  regulations  which  may  be  prescribed  by  any  such  order  in  councfl  to  be 
observed  on  board  passenger  ships  as  aforesaid;  and  any  person  on  board  who 
shall  neglect  or  refuse  to  obey  any  such  rule  or  reeulation,  or  who  shall  ob- 
struct the  medical  practitioner  or  master  of  such  ship  in  the  execution  of  any 
duty  imposed  upon  him  by  any  such  rule  or  reg^ation,  or  who  shall  ofiend 
against  any  of  the  provisions  of  this  act,  or  who  shall  be  guilty  of  riotous  or 
insubordinate  conduct,  shall  be  liable  for  each  ofienoe  to  a  penalty  not 
exceeding  two  pounds  sterling,  and,  in  addition  thereto,  to  be  confined  m  the 
common  gaol  for  any  period  not  exceeding  one  month,  at  the  discretion  of  the 
justices  wno  shall  adjudicate  on  the  complaint 

LXI.  The  said  emigration  commissioners  shall  firom  time  to  time  prepare 
such  abstracts  as  they  may  think  proper  of  the  whole  or  any  part  of  wis  act, 
and  of  any  such  order  m  council  as  aforesaid;  and  four  copies  of  such 
abstracts,  together  with  a  copy  of  this  act,  shall,  on  demand,  be  supplied  by 
the  principal  officer  of  customs  at  the  port  of  clearance  to  the  master  of  every 
''  paisseneer  ship"  proceeding  firom  the  United  Kingdom  to  any  p<ut  or  place 
in  her  Majesty's  possessions  abroad ;  and  such  master  shall,  on  request  made 
to  him,  produce  a  copy  of  this  act  to  any  passenger  on  boaid,  for  his  perusal, 
and,  further,  shall  post,  previous  to  the  embarkation  of  the  passengers,  and 
shall  keep  posted  so  long  as  any  passenger  shall  be  entitled  to  remain  in  the 
ship,  in  at  least  two  conspicuous  places  between  the  decks  on  which  passen- 
gers may  be  carried,  copies  of  sucn  abstracts ;  and  such  master  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  sterling  for  every  day  during  any 
part  of  which  by  his  act  or  defiiult  such  abstracts  shall  foil  to  be  so  pMted ; 
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raon  de- 
)8tract. 


and  any  person  displacing  or  defacing  such  abstracts  so  posted  shall  be  liable  and  on  pei 
to  a  penalty  not  exceeding  forty  shillings  sterling.  ^^^^^^  *"■ 

LXIl.  If  in  any  "  passenger  ship"  any  person  shall  during  the  voyage,  Sale  of  spirits 
directly  or  indirectly,  sell  or  cause  to  be  sold  any  spirits  or  strong  waters  to  ^o^ri'*''''**  °"  ^ 
any  passenger,  he  shall  be  liable  for  every  such  offence  to  a  penalty  not  ex-  gh  J^g.  P*""°*^* 
ceeding  twenty  pounds  nor  less  than  ^ve  pounds  sterling.  Penalty. 

LXII  J.  Before  any  "  passenger  ship"  shall  clear  out  or  proceed  to  sea,  the  Bond  to  be  given 
mHster,  together  with  the  owner  or  charterer  of  the  ship,  or,  in  the  event  of  g^^s^^'J  #^ 
the  absence  of  such  owner  or  charterer,  or  if  the  master  be  the  owner  or  char-  r/ign  pawengcr 
terer,  one  other  good  and  sufficient  person,  to  be  approved  by  the  chief  officer  "hips. 
of  customs  at  the  port  of  clearance,  shall  enter  into  a  joint  and  several  bond, 
in  the  sum  of  two  thousand  pounds,  to  her  Majesty,  her  heirs  and  successors, 
according  to  the  form  contained  in  schedule  (C.)  hereto  annexed.   Such  bond 
shall  not  be  liable  to  stamp  duty,  and  shall  be  executed  in  duplicate. 

LXIV.  It  shall  be  the  duty  of  the  chief  officer  of  customs  at  the  port  of  Counterpart  of 
clearance  of  any  "  passenger  ship"  bound  to  any  of  her  Majesty's  possessions  fi^\  and^senuo 
abroad,  to  certify  on  one  part  of  such  bond  that  it  has  been  duly  executed  by  the  colony  to 
the  said  master  of  such  ship  and  the  other  obligor,  and  to  forward  the  same  ^^^^  *J^^  ^^  ^ 
by  post  to  the  colonial  secretary  of  the  colony  to  which  such  "  passenger  recdved  in  evi- 
snip"  may  be  bound ;  and  such  certificate  shall,  in  any  Colonial  Court  of  dence  without 
Judicature  in  which  the  bond  may  be  put  in  suit,  be  deemed  conclusive  evi-  execlmon!***' **' 
dence  of  the  due  execution  of  the  bond  by  the  said  master  and  the  other 
obligor,  and  it  shall  not  be  necessary  to  prove  the  handwriting  of  the  officer 
of  customs  who  may  have  signed  such  certificate,  nor  that  he  was  at  the  time 
of  signing  it  chief  officer  of  customs  at  the  port  of  clearance ;  provided  that 
no  such  bond  shall  be  put  in  suit  in  any  of  her  Majesty's  possessions  abroad 
after  the  expiration  of  three  calendar  months  next  after  the  arrival  therein  of 
the  said  ship,  nor  in  the  United  Kingdom  after  the  expiration  of  twelve 
calendar  months  next  after  the  return  oF  the  said  ship  and  of  the  said  master 
to  the  United  Kingdom. 

LXV.  In  the  absence  of  any  agreement  to  the  contrary,  the  owner  shall  in  the  absence  of 
be  the  party  ultimately  responsible,  as  between  himself  and  the  other  periK)ns  contrarylhr  ^^^ 
hereby  made  liable  in  "respect  of  any  default  in  complying  with  the  require-  owner  to  be  re- 
men  ts  of  this  act;  and  that  if  any  such  last-mentioned  person  shall  pay  any  ««pon«ibie  in  re- 
monies  hereby  made  payable  to  or  on  behalf  of  any  such  passengers  as  afore-  *^^ 
said,  the  person  so  paying  the  same  shall  be  entitled,  in  the  absence  of  any 
such  agreement  as  aforesaid,  to  sue  for  and  recover  from  the  owner  the 
amount  so  paid,  to^^ether  with  costs  of  suit.  »         „   . 

'^       '      °  Passage  Broken. 

LXVI.  No  person  whatever  shall  directly  or  indirectly  act  as  a  passage  No  per«on  to  act 
broker  in  respect  of  passages  from  the  United  Kingdom  to  any  place  out  of  JJokerwi^^out a 
Europe,  and  not  being  within  the  Mediterranean  Sea,  or  shall  sell  or  let,  or  licence. 
agree  to  sell  or  let,  or  be  in  anywise  concerned  in  the  sale  or  letting  of  pas- 
sages in  any  ship,  whether  a  "  passenger  ship"  or  otherwise,  proceeding  from 
the  United  Kingdom  to  any  such  place  as  aforesaid,  unless  such  person,  witli 
two  good  and  sufficient  sureties  to  be  approved  by  the  emigration  officer  at 
the  port  nearest  to  the  place  of  business  of  such  person,  shall  have  previously 
entered  into  a  joint  and  several  bond,  in  the  sum  of  one  thousand  pounds  to 
her  Majesty,  her  heirs  and  successors,  according  to  the  form  contained  in 
schedule  (D.)  hereto  annexed,  which  bond  shall  be  renewed  on  each  occasion 
of  obtaining  such  licence  as  hereinafter  mentioned,  and  shall  be  in  duplicate, 
without  stamps,  and  one  part  thereof  shall  be  deposited  at  the  office  in  London 
of  the  said  emigration  commissioners,  and  the  other  part  thereof  with  the 
emigration  officer  at  the  port  nearest  to  the  place  of  business  of  such  person  ; 
nor  unless  such  person  shall  have  obtained  a  licence,  as  hereinafter  mentioned, 
to  let  or  sell  passages,  nor  unless  such  licence  shall  then  be  in  force ;  and  if 
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from  this  section. 


Passage  brokers 
to  be  responsible 
for  their  agents. 


any  person  shall  offend  in  any  particular  against  this  enactment,  evor  person 
so  offending  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  fifty 
pounds  nor  less  than  twenty  pounds,  to  be  sued  for  and  recovered  as  herein- 
after mentioned:  provided,  that  such  bond  shall  not  be  required  of  any  person 
who  shall  be  one  of  the  sworn  brokers  of  the  city  of  London :  provided  also, 
that  there  shall  be  excepted  from  the  operation  of  this  section  the  said  emi- 
gration commissioners,  and  any  persons  contracting  with  them,  or  acting 
under  their  authority,  and  also  any  person  acting  as  the  agent  of  any  passage 
broker  in  pursuance  of  an  appointment  made  in  the  form  prescribed  by 
schedule  (I.)  hereto  annexed,  signed  by  such  passage  broker,  and  counter- 
signed by  such  emigration  officer  as  aforesaid:  provided  further,  that  the  acts 
and  defaults  of  any  person  acting  under  the  authority  or  as  agent  of  any 
passage  broker  shall,  for  the  purposes  of  this  act,  be  deemed  to  be  also  the 
acts  and  defaults  of  such  passac^e  broker :  provided  also,  that  nothing  herein- 
before contained  shall  be  held  or  construed  to  prevent  the  said  emigratioa 
officer  from  accepting  the  bond  of  a  guarantee  socie^,  such  bond  and  such 

fuarantee  society  as  shall  have  been  approved  by  the  Lords  Commissioners  of 
er  Majesty's  Treasury,  in  lieu  of  the  bond  of  two  good  and  sufficient  secu- 
rities as  aforesaid. 


How  passage 
brokers'  licences 
may  be  obtained. 


LXVIL  Any  person  wishing  to  obtain  a  licence  to  act  as  a  passage  broker 
in  respect  of  passages  from  the  United  Kingdom  to  any  place  out  of  Europe, 
and  not  being  in  the  Mediterranean  Sea,  shall  make  application  for  the  same 
to  the  justices  at  the  petty  sessions  held  tor  the  district  or  place  in  which  such 
person  shall  have  his  place  of  business ;  and  such  justices  are  hereby  autho- 
rized (if  they  shall  think  fit)  to  grant  a  licence  for  that  purpose,  according  to 
the  form  in  the  schedule  (E.)  hereunto  annexed,  which  licence  shall  continue 
in  force  until  the  thirty-first  day  of  December,  in  the  year  in  which  such 
L'cence  shall  be  granted,  and  for  thirty-one  days  afterwards,  unless  soonor 
forfeited,  as  herein  mentioned;  and  upon  g^rantmg  such  licence  the  justices 
shall  cause  a  notice  thereof  according  to  the  form  in  schedule  (F.)  hereto 
annexed  to  be  transmitted  forthwith  by  the  post  to  the  said  emigration  com- 
missioners at  their  office  in  London :  provided  always,  that  no  such  licence 
shall  be  granted  unless  the  party  applying  for  the  same  shall  show  to  the 
satisfiEiction  of  the  justices  that  he  has  given  such  bond  to  her  Majesty,  her 
heirs  and  successors,  as  hereinbefore  required,  and  has  depositee^  one  part 
thereof  at  the  office  in  London  of  the  said  commissioners,  or  is  a  sworn  broker 
of  the  city  of  London,  and  has  in  either  case  eriven  notice  to  the  said  com- 
missioners fourteen  clear  days  at  least  before  such  application  of  his  intention 
to  apply  for  the  same,  which  notice  shall  be  transmitted  by  the  post  to  the 
office  in  London  of  the  said  commissioners,  and  shall  be  according  to  the  form 
contained  in  the  schedule  f G.)  hereto  annexed :  provided  also,  Aat  any  jus- 
tices of  the  peace  who  shall  adjudicate  on  any  offence  against  this  act,  or  on 
any  breach  or  nonperformance  of  any  of  the  requirements  thereof,  are  hereby 
authorized,  if  they  shall  think  fit,  and  the  offender  is  a  passage  broker,  to 
order  his  licence  to  be  forfeited,  and  the  same  shall  thereupon  be  forfeited 
accordingly ;  and  the  said  justices  making  such  order  shall  forthwith  cause 
notice  of  such  forfeiture,  in  the  form  contained  in  the  schedule  (H.)  hereunto 
annexed,  to  be  transmitted  by  the  post  to  the  said  commissioners  at  their 
office  in  London :  in  Scotland,  where  any  person  wishing  to  obtain  such 
licence  shall  make  application  for  the  same  to  the  sheriff  or  steward  or  sheriff 
substitute  or  steward  substitute,  in  place  of  to  such  justices  of  the  peace  as 
aforesaid,  the  forms  given  in  the  said  schedules  (D.),  (E.),  (F.),  (G.)  and 
(H.)  respectively  shall  still  be  adhered  to,  with  such  alterations  as  may  be 
necessary. 

Existing  licences  LXVIII.  Every  pssenger  broker's  licence  in  force  at  the  commencement 
forr"urSu*M  ^^  ^^^  ^^^  shall,  unless  adjudged  to  be  forfeited,  continue  in  force  until  the 
Feb.^1856.   *        ^^t  day  of  February,  one  thousand  eight  hundred  and  fifty-six,  but  no 


Justices  to  giTe 
notice  to  emigra- 
tion commis- 
sioners of  licence 
granted. 
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to  emigration 
commissioners  of 
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tion for  licences. 
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tion commis- 
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As  to  application 
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longer ;  and  all  acts  done  under  such  licence  while  in  force  shall  be  as  valid 
as  if  done  under  any  licence  granted  under  this  act. 

LXIX.  No  passage  broker  shall  employ  as  an  agent  in  his  business  of  Passage  broken 
passage  broker  any  person  not  holding  from  him  the  appointment  of  agent  as  J^emsexcept 
hereinbefore  mentioned ;  and  every  person  holding  such  appointment  shall  those  expressly 
produce  the  same,  on  the  demand  of  any  emigration  officer,  or  of  any  person  appointed  by 
treating  for  a  passage  under  this  act :  for  any  breach  or  violation  of  this  ^  ^™* 
enactment  in  any  particular,  the  offender  shall  be  liable  for  each  offence  to  a  due  "theS- a^ 
penalty  not  exceeding  fifty  pounds  nor  less  than  twenty  pounds.  pointments  on 

demand. 

LXX.  If  any  person  shall  by  fiilse  representation  as  to  the  size  of  a  ship,  or  Penalty  on  per- 

otherwise,  or  by  any  false  pretence  or  fraud  whatsoever,  induce  any  person  {^J* '2"***{^*^^ 

to  engage  a  passage  in  any  ship,  the  person  so  offending  shall  for  each  offence  to  enga^^pa»." 

be  liable  to  a  penalty  not  exceeding  twenty  pounds  nor  less  than  ffve  pounds  sages. 
sterling. 

LXXI.  Every  person  whatever,  except  the  said  emigration  commissioners  Contract  tickets 

and  persons  actinsr  for  them  and  under  their  direct  authority«  who  shall  re-  forcaWnand 

.     "^  /.°  j>  •  ^     c  ••^L»  i»  other  paasengeri. 

ceive  money  from  any  person  for  or  m  respect  of  a  passage  m  any  snip,  or  of  *^       * 

a  cabin  passage  in  any  "  passenger  ship"  proceeding  from  the  United  King- 
dom to  any  place  out  of  £urope,  and  not  being  within  the  Mediterranean 
Sea,  shall  give  to  the  person  paying  such  money  a  contract  ticket,  signed  by 
the  owner,  charterer  or  master  of  Sie  ship  or  **  passenger  ship"  (as  the  case 
may  be)  in  which  the  passage  is  to  be  provided,  or  by  some  person  in  their 
or  his  name,  and  on  their  or  his  behalf:  such  contract  ticket  shall  be  made  out 
in  plain  and  legible  characters  on  a  printed  form,  which  in  the  case  of  cabin 
passengers  shall  be  according  to  the  form  contained  in  schedule  (K.)  hereto 
annexed,  and  in  the  case  of  all  other  passengers  in  the  form  contained  in 
schedule  (L.)  hereto  annexed,  or  according  to  such  other  form  as  in  either 
case  may  from  time  to  time  be  prescribed  by  the  said  emigration  commis- 
sioners in  any  notice  issued  under  their  hands,  or  the  han(&  of  any  two  of 
them,  and  published  in  the  London  Gazette :  and  any  directions  contained 
on  the  face  of  such  form  of  contract  ticket  shall  be  obeyed  in  the  same  manner 
as  if  herein  set  forth.  In  case  of  noncompliance  with  any  of  the  requirements 
of  this  section,  or  of  any  of  the  directions  on  such  form  of  contract  ticket  not 
inconsistent  with  this  act,  the  person  so  offending  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  nor  less  than  ^ye  pounds  ster- 
ling :  Provided  always,  that  such  contract  tickets  shall  not  be  liable  to  any 
stamp  duty. 

LXXII.  Any  person  who  shall  alter  or  cause  to  be  altered,  after  it  is  once  Penalty  for  in- 
issued,  or  shall  induce  any  person  to  part  with,  render  useless  or  destroy  any  ?"*^*"f  "JX  ®°* 

1  .       .^'i  j*^'*^        I  •*•  /»^t-  ^       A       L'L'j.'    to  part  With  con- 

such  contract  ticket,  dunng  the  continuance  ot  the  contract  wnicii  it  is  tract  ticket. 

intended  to  evidence  (except  in  the  case  of  cabin  passengers  who  may  have 

consented  thereto),  shall  be  liable  in  each  case  to  a  penalty  not  exceeding 

twenty  pounds  sterling. 

LXXI  1 1.  Any  question  which  may  arise  respecting  the  breach  or  nonper-  f<J?breach  oT*^^ 
formance  of  any  of  the  stipulations  in  any  such  contract  ticket,  may,  at  the  contract. 
option  of  any  pas^nger  or  cabin  passenger  interested  therein,  be  heard  and 
determined  in  a  summary  way  by  the  justices  of  the  peace,  magistrates,  sherifis 
or  other  officers  hereinafter  authorized  to  adjudicate  on  ofiences  and  com- 
plaints under  the  act,  who  are  hereby  authorized  to  try  such  questions,  and 
if  they  shall  find  that  a  breach  of  contract  has  been  committed,  to  award  to 
the  complainant  such  damages  and  costs  as  they  may  think  fit,  not  exceeding 
in  any  case  the  amount  of  the  passtige  money  specified  in  such  contract  ticket 
and  twenty  pounds ;  and  if  such  damages  and  costs  be  not  at  once  paid, 
payment  thereof  shall  thereupon  be  enforced,  in  the  same  manner  and  by  the 
same  processes  as  the  payment  of  subsistence  money,  or  the  return  of  passage 
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money,  may  be  enforced  under  this  act:  provided  that  if  any  passeD^  elmll 
have  obtained  compensation  or  redress,  under  any  of  the  other  provisions  of 
this  act,  he  shall  not  be  entitled  to  sue  ander  this  section  for  damages  for  the 
same  matter  or  cause  of  complaint 

LXXIV.  If  any  cabin  or  other  passenger  shall,  on  demand  of  any  emigra- 
tion officer,  refuse  or  omit  to  produce  his  contract  ticket,  or  if  any  owner, 
charterer  or  master  of  a  ship  shall  on  like  demand  refuse  or  omit  to  produce 
to  any  emigration  officer  in  the  United  Kingdom  the  counterpart  of  any  con- 
tract ticket  issued  by  them,  or  on  their  behalf,  for  the  inspection  of  such 
emigration  officer,  and  for  the  purposes  of  this  act,  every  person  so  offending 
against  tlie  requirements  of  this  section  shall  for  each  onence  be  liable  sum- 
marily to  a  penalty  not  exceeding  ten  .pounds. 

Penalty  on  per-  LXX  V.  Any  person  who  shall  act  as  an  "  emigrant  runner"  withoat  having 
runners  wfthout  previously  been  licensed  and  registered  as  hereinafter  mentioned,  or  who 
licence  and  badge,  while  SO  acting  shall  omit  to  wear  conspicuously  on  his  breast  such  badge  as 
brokers^em**!?*-  ^hereinafter  mentioned,  or  who  shall  employ  as  an  "emigrant  runner"  any 
ing  thein!"^'°^"  person  not  duly  licensed  and  registered,  shall  for  each  onence  be  liable  to  a 
penalty  not  exceeding  five  pounds  nor  less  than  twenty  shillings. 

LXX VI.  The  justices  of  the  peace  at  any  petty  sessions  held  for  the 
district  or  place  within  which  any  person  wishing  to  act  as  an  ''emigrant 
runner"  is  to  carry  on  his  business  may  upon  the  recommendation  in  writing 
of  an  emigration  officer  or  of  the  chief  constable  or  other  head  officer  of  police 
of  such  district  or  place  (but  not  otherwise)  grant,  if  they  shall  think  fit,  to 
such  person  wishing  to  act  as  runner  a  licence  for  that  purpose  according  to 
the  form  in  schedule  (M.)  hereto  annexed,  and  such  runner  shall  within  forty- 
eight  hours  thereafter  (under  a  penalty  not  exceeding  forty  shillings  for  any 
detieiult>  lodge  such  licence  with  the  nearest  emigration  officer,  who  shall 
register  the  name  and  abode  of  such  runner  in  a  book  to  be  kept  for  that 
purpose,  and  shall  number  each  name  registered  in  arithmetical  progression, 
and  shidl  supply  to  such  runner,  on  his  paying  a  sum  not  exceeding  seven 
shillings  for  the  same,  a  badge  of  such  form  and  description  as  shall  be  ap- 
proved by  the  said  emigration  commissioners. 

LXXVII.  Every  such  **  emigrant  runner's"  licence  shall  continne  in  force 
until  the  thirty-first  day  of  December  in  the  j^ear  in  which  it  shall  be  granted, 
unless  sooner  revoked  by  any  justice  of  the  peace,  for  any  ofience  against  this 
act  or  for  any  other  misconduct  committed  by  the  holder  of  such  licence.  In 
case  of  any  renewed  licence  it  shall  be  sufficient  for  the  emigration  officer  to 
note  the  met,  and  the  date  of  the  renewal,  in  his  registry  bK>ok  against  the 
original  entry  thei'ein  of  the  name  of  the  runner  holoing  such  renewed 
licence. 


Mode  of  licensing 
and  registering 
runners. 


Emigrant  run- 
ner's licence  to 
be  renewed  an- 
nually. 


Penalty  on  run-         LXXVIII.  If  any  "emigrant  runner"  shall  refuse  or  fail  to  prodace,  on 

acts'of  mi8?on-      demand,  his  badge  for  inspection,  or  to  permit  any  person  to  take  the  number 

duct.  thereof,  or  if  he  shall  fail  within  forty-eight  hours  to  give  to  the  emigration 

officer  of  the  port  or  place  within  which  he  is  licensed  to  act  notice  in  writing 

of  any  change  in  his  place  of  abode,  in  order  that  his  new  abode  may  be 

registered,  or  of  the  loss  of  his  badge,  or  if  he  shall  mutilate  or  deface  bis 

badge  or  wear  the  same  while  unlicensed,  or  wear  any  other  than  the  one 

delivered  to  him  by  such  emigration  officer  as  aforesaid,  or  permit  any  other 

person  to  use  his  bad^e,  he  shall  for  each  such  offence  be  liable  to  a  penalty 

not  exceeding  forty  shillings  and  to  the  forfeiture  of  his  licence,  if  the  con- 

Penaity  on  per-      victing  justices  Or  magistrate  shall  so  determine ;  and  any  person  retaining  or 

noriawfuUy***^**  "^ing  any  "  emigrant  runner's"  badp^e  not  issued  to  him  under  the  provisions 

issued  to  them,     of  this  act,  or  counterfeiting  or  forging  any  such  bad^e,  shall  for  each  such 

offence  be  liable  to  a  penalty  not  exceeding  ^\e  pounds. 
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LXXIX.  Such  emigration  officer  ad  last  aforesaid  may,  if  he  thinks  fit,  How  Areih  badges 
on  payment  to  him  of  the  sum  of  five  shillings,  deliver  a  new  badge  to  any  jSYaw  the  oid*^ 
licensed  "emimnt  runner"  who  shall  satisfy  such  officer  that  he  has  lost«onefareiostor 
his  original  badge,  or  who  shall  deliver  up  the  same  in  a  mutilated  or  defaced  mutilated. 
state. 

LXXX.  No  "emigrant  runner"  shall  be  entitled  to  recover  from  any  Runners  not  en- 
passage  broker  any  fee,  commission  or  reward  for  or  in  consideration  of  any  lio^^VoVany" 
service  connected  with  emigration,  unless  he  shall  be  acting  under  the  written  pa«»age  broker 
authority  of  such  passage  broker,  nor,  under  a  penalty  for  each  ofience  not  J^iiJ'Ji**^*'"! 
exceeding  Bve  pounds,  shall  take  or  demand  from  any  person  about  to  emi-  ^ty.  nor  ^m" 
grate  any  fee  or  reward  for  the  procuring  of  his  passage,  or  in  any  way  emigrants  for  pro- 

dilating  thereto.  *  ^  ^         ^    curing  their  pas- 

LXXXI.  Every  passage  broker  shall  exhibit  and  keep  constantly  exhibited  List  of  runners  to 
in  some  conspicuous  place  in  his  office  or  place  of  busmess  a  correct  list,  in  ^kers^^JlJg^Jt 
plain  and  legible  characters,  containing  the  names  and  addresses  in  full  of  to  emigration 
every  person  for  the  time  being  holding^such  authority  to  act  as  his  agent  or  officers. 
as  an  emigrant  runner  for  him  as  aforesaid,  and  shsul  on  or  before  the  fif^h 
day,  of  if  Uiat  day  be  a  Sunday,  on  or  before  the  fourth  day  in  every  month, 
transmit  a  true  copy  of  such  list,  dul^  signed  by  him,  to  the  emigration  officer 
stationed  nearest  to  the  place  of  busmess  of  such  licensed  passage  broker,  and 
shall  report  to  such  emigration  officer  every  discharge  or  fresh  engagement 
of  an  agent  or  of  an  "emigrant  runner"  within  twenty-four  hours  of  the 
same  taking  place.    In  case  of  noncompliance  with  any  of  the  requirements 
of  this  section,  the  person  so  ofilending  shall  be  liable  for  each  ofience  to 
penalty  not  exceeding  ^ye  pounds  nor  less  than  two  pounds. 

LXXXII.  It  shall  be  lawful  for  the  trustees  or  other  persons  charged  with  Trustees  of  docks 
the  management  of  any  docks  or  basins  in  any  port  within  the  United  King-  St^fOTreg^iT 
dom  from  which  "  passenger  ships"  are  despatched  to  make,  and  from  time  to  laUng  the  land- 
time  to  alter,  amend  or  repeal,  such  rules  and  bye-laws  as  may  be  necessary  for  uJ^i^onmendin  *" 
prescribing  the  docks,  basins  or  other  places  at  which  persons  arriving  by  sea  em'ig^ants^and^or 
at  such  ports  for  the  purpose  of  emigrating,  or  actually  emigrating  therefrom,  lieenhing  emir 
shall  be  landed  and  embarked,  and  the  mode  of  their  landing  and  embarkation,  *"°*  ponen, 
and  for  licensing  porters  to  carry  their  luggage  and  otherwise  to  attend  upon 
them,  and  for  the  storing  and  safe  custody  of  their  luggage,  and  for  admitting 
persons  to  and  excluding  persons  from  access  to  such  docks  or  basins,  and  for 
attaching  a  penalty  not  exceeding  fij^e  pounds  for  the  breach  of  any  of  such 
rules  or  b^e-laws,  such  penalty  to  be  sued  for  and  recovered  as  other  penalties 
are  by  this  act  directed  to  be  recovered,  except  that  instead  of  an  emigration 
officer  such  trustees  or  other  persons  as  aforesaid  shall  sue  for  and  recover 
the  same ;  and  it  shall  further  oe  lawful  for  such  trustees,  by  their  officers  or 
servants,  or  by  any  police  officer,  to  arrest  and  detain  any  person  charged 
with  the  breach  of  any  such  rule  or  bye-law  until  brought  before  any  justice 
of  the  peace,  who  is  hereby  authorized  to  adiudicate  on  the  ofience  in  a  sum- 
mary way :  provided  that  no  such  rules  or  bye-laws  shall  take  effect  until  Bye-iaws  to  be 
they  shall  have  been  approved  by  one  of  her  Majesty's  principal  secretaries  Jj^a^ry^of  s^ta^r 
of  state,  and  pubh'shed  by  his  authority  in  the  London  Gazette,  which  pub-  an*d "published  in 
lication  shall  for  all  purposes  be  deemed  conclusive  evidence  of  such  rules  and  ^^^  London  Ga- 
bye-laws,  and  of  the  approval  thereof  by  such  secretary  of  state.  *®"®* 

LXXXIII.  And  whereas  the  said  emigration  commissioners  and  persons  Penalty  for  falsi- 
acting  under  their  authority  issue  from  time  to  time  certain  forms  of  applica-  *>»"»  docutnents 
tion  and  other  papers  for  the  use  of  persons  desirous  of  emigrating  by  their  JJ^e8*frora*emi- 
assistance :  and  whereas  it  is  expedient  to  afford  additional  security  against  gration  commis. 
the  folsification  or  misuse  of  such  forms  and  papers,  and  of  any  certificate  of  J^^JI^natfon.  ^**' 
marriage  or  of  birth  or  baptism,  or  other  document  or  statement  adduced  in 
support  of  any  application  to  the  said  commissioners  for  such  assistance :  be 
it  therefore  enacted,  that  if  any  person  shall  falsely  represent  himself  to  be  or 
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Procedure  for 
Penalties,  ^e. 

By  whom  penal- 
ties are  to  be  re- 
covered. 


By  whom  pas- 
sage, subsistence, 
and  compensa- 
tion monies  may 
be  recovered. 


Tribunal  for  ad- 
judicating on 
offences  and  com- 
plaints under 
this  act. 


falsely  assume  to  act  as  the  agent  of  the  said  commissioners,  or  shall  sell  any 
such  form  of  application,  paper  or  embarkation  order,  or  shall  wilfully  make 
any  false  representation  in  any  such  form  of  application,  paper,  certificate  or 
document  as  aforesaid,  or  shall  forge  or  fraudulently  alter  any  signature  or 
statement  contained  therein  respectively,  or  shall  personate  any  person  named 
therein  respectively,  or  shall  aid  or  in  any  way  abet  any  person  in  any  such 
false  representation,  forgery,  alteration  or  personation,  the  person  so  offending 
shall  be  liable  for  each  such  offence  to  a  penalty  not  exceeding  fifty  poond^ 
nor  less  than  two  pounds  sterling. 

LXXXIV.  All  penalties  and  forfeitures  imposed  by  this  act  shall  be  sned 
for  in  the  United  Kin^om  by  any  emigration  officer  or  his  assistant,  or  by 
any  person  authorized  thereto  by  the  said  emierration  commissioners  under 
the  hands  of  any  two  of  them,  or  by  any  collector  or  comptroller  of  her 
Majesty's  customs,  or  by  any  other  officer  of  her  Majesty's  customs  authorized 
thereto  in  writing  by  the  commissioners  of  her  Majesty's  customs,  and  in  any 
of  her  Majesty's  possessions  abroad  by  any  government  emigration  officer  or 
agent,  or  by  any  such  collector  or  comptroller  of  customs,  or  otlier  officer  of 
customs  so  authorized  as  aforesaid,  or  by  any  officer  authorized  to  sue  for 
penalties  and  forfeitures  under  this  act  by  writin|^  under  the  hand  and  seal  of 
the  governor  of  any  such  possession ;  and  the  said  emigration  comroissionera, 
and  the  commissioners  of  her  Majesty's  customs,  and  every  such  governor, 
are  hereby  respectively  empowered  to  grant  such  authority  as  aforesaid :  aod 
all  sums  of  money  made  recoverable  by  this  act  as  return  of  passage  rooneVy 
subsistence  money,  damages  or  compensation  may  be  sued  for  and  recovered 
by  and  for  the  use  of  any  passenger  entitled  thereto  under  this  act,  or  by  any 
such  officer  as  aforesaid,  for  and  on  behalf  and  to  the  use  of  any  such  pas- 
senger or  any  number  of  such  passengers  respectively,  and  in  any  case  either 
by  one  or  several  informations  or  complaints. 

LXXXV.  All  penalties  imposed  and  all  sums  of  money  made  recoverable 
under  this  act,  by  way  of  passage  money,  subsistence  money,  compensatioii 
or  damages  for  the  breach  of  any  stipulation  in  any  contract  ticket,  shall  and 
may  be  sued  for  and  recovered  before  any  two  or  more  justices  of  the  peaee 
acting  in  any  part  of  her  Majesty's  dominions  or  possessions  in  which  the 
offence  shall  have  been  committed  or  the  cause  of  complaint  shall  have 
arisen,  or  in  which  the  oflfender  or  party  complained  against  shall  happen 
to  be,  or  acting  in  any  county  or  borough,  or  place  adjacent  to  any 
navigable  river  or  inlet  of  the  sea  on  which  such  offence  shall  have  been 
committed  or  cause  of  complaint  have  arisen ;  and  upon  information  or  com- 
plaint made  before  any  one  justice  of  the  peace  acting  as  aforesaid,  he  shall 
issue  a  summons,  according  to  the  form  in  the  schedule  (N.)  hereto  annexed, 
requiring  the  party  offending  or  complained  against  to  appear  at  a  time  and 
place  to  be  named  therein  ;  and  every  such  summons  shall  be  served  on  die 
party  offending  or  complained  against,  or  shall  be  left  at  his  last  known  }^oe 
of  abode  or  of  business,  or  on  board  any  ship  to  which  he  may  belong ;  and 
if  such  party  shall  not  appear  accordingly,  then  (upon  proof  of  the  due  senrioe 
of  the  summons  by  delivering  the  summons  or  a  copy  thereof  to  the  party,  or 
at  his  last  known  place  of  abode  or  of  business,  or  on  board  any  ship  to  which 
he  may  belong,  to  the  person  in  charge  of  any  such  ship),  any  two  of  sock 
justices  so  acting  as  aforesaid  may  either  hear  and  determine  the  ease  in  the 
absence  of  the  party,  or  either  of  them  may  issue  his  warrant  for  apprehend- 
ing and  bringing  such  party  before  them  or  any  two  justices  so  acting  as 
aforesaid ;  or  the  justice  before  whom  the  charge  shall  be  made,  if  be  shall 
have  reason  to  suspect,  from  information  upon  oath,  that  the  party  is  likely 
to  abscond,  may  issue  such  warrant  in  the  first  instance,  without  any  pre- 
vious summons ;  and  either  upon  the  appearance  of  the  party  offendmg  or 
complained  against,  or  in  his  absence  as  aforesaid,  any  two  of  such  jostioes 
so  acting  as  aforesaid  may  hear  and  determine  the  case,  either  with  or  without 
any  written  information  or  complaint ;  and  upon  proof  of  the  ofience,  or  of 
the  complainant's  claim  (as  the  case  may  be),  either  by  confession  of  the 
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party  offending  or  complained  against,  or  npon  the  oath  of  one  or  more  credi- 
ble witness  or  witnesses  (and  the  justices  are  hereby  authorized  to  summon 
and  swear  any  witnesses  who  may  be  deemed  necessary),  it  shall  be  lawful 
for  such  justices  so  acting  as  aforesaid  to  convict  the  offender,  or  to  adjudi- 
cate upon  the  complaint,  (such  conviction  or  adjudication  to  be  drawn  up 
according  to  one  of  the  forms  of  conviction  or  adjudication  contained  in 
schedule  (O.)  hereto  annexed,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit,)  and  upon  every  such  conviction  to  order  the  offender  to  pay 
such  penalty  as  they  may  think  proper,  not  exceeding:  the  penalties  hereinbe- 
fore imposed,  and  upon  every  such  adjudication  to  order  the  party  complained 
against  to  pay  to  the  party  suing  for  the  same  the  sum  of  money  or  damages 
sued  for,  or  so  much  thereof  as  such  justices  shall  think  the  complainant  justly 
entitled  to,  together  with,  in  every  case,  the  costs  of  the  proceedings ;  and  if 
the  monies  and  costs  mentioned  in  such  conviction  or  adjudication  be  not  paid 
immediately  or  within  the  time  limited  in  the  order  it  shall  be  la\vful  for  any 
two  of  such  justices  so  acting  as  aforesaid,  by  warrant,  (and  although  the 
written  order  of  conviction  or  adjudication,  or  any  minute  thereof,  may  not 
have  been  served,)  to  cause  the  party  offending  to  be  committed  to  gaol,  there 
to  be  imprisoned,  with  or  without  hurd  labour,  according  to  the  discretion  of 
such  justices,  for  any  terra  not  exceeding  three  calendar  months,  unless  such 
monies  and  costs  be  sooner  paid  and  satisfied:  provided  always,  that  in  all  Proviso  where  no 
proceedings  taken  under  this  act  for  which  no  form  is  herein  expressly  pro-  [SJ^re°prcscrib?d 
▼ided  it  shall  be  lawful  to  use  forms  similar,  as  nearly  as  circumstances  will  by  thu  act. 
admit,  to  those  contained  in  the  schedule  to  an  act  passed  in  the  session  of 
parliament  holden  in  the  eleventh  and  twelfth  years  of  the  reign  of  her  present 
Majesty,  chapter  forty-three. 

LXXX  VI.  Every  police  or  stipendiary  magistrate,  and  in  Scotland  every  Police  and  sti- 
sheriff  or  steward  and  sheriff  substitute  or  steward  substitute  of  a  county  or  t*ra"e*andTn^ 
stewartry  within  his  own  county  or  stewartry,  shall  have  such  and  the  like  Scotland  sheriff, 
powers,  privileges  and  functions,  and  be  entitled  to  exercise  such  and  the  like  ^'^-  ^°  have  the 
jurisdiction  under  this  act,  as  any  justice  or  two  justices,  or  justices  at  petty  jS^fccs  of  the* 
sessions,  have  or  is  or  are  entitled  to  exercise  under  the  provisions  of  thb  peace. 
act;  and  all  acts,  matters  and  things  competent  to  be  done  under  the  pro- 
visions of  this  act,  by  or  before  any  justice  or  two  Justices  of  the  peace,  or 
justices  at  petty  sessions,  or  otherwise,  may  be  aone  by  and  before  any 
police  or  stipendiary  magistrate,  and  in  Scotland  by  and  before  any  sheriff 
or  steward  or  sheriff  substitute  or  steward  substitute  within  his  own  county 
or  stewartry. 

LXXXVII.  No  objection  shall  be  taken  or  allowed  to  any  complaint,  in-  No  objection  to 
formation,  summons  or  warrant  under  this  act,  for  any  alleged  defect  therein,   TOnWctionl  to  be 
either  in  substance  or  in  form,  or  for  any  variance  between  such  complaint  quashed  for  want 
or  information  and  the  evidence  adduced  on  the  hearing  thereof;  but  if  any  o'^onn. 
variance  shall  appear  to  the  justice  or  justices  present  and  acting  at  such 
hearing  to  be  such  that  the  party  so  summoned  and  appearing  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  justices,  upon 
such  terms  as  he  or  they  shall  think  fit,  to  adjourn  the  hearing  of  the  case  to 
some  future  day,  and  in  the  meantime  to  commit  the  defendant  to  such  safe 
custody  as  the  said  justice  or  justices  may  think  fit,  or  to  discharge  him  upon 
bis  recognizance,  with  or  without  sureties,  to  appear  at  such  time  and  place 
as  may  be  appointed :  no  conviction,  order,  adjudication  or  other  proceeding 
under  or  in  pursuance  of  this  act  shall  be  quashed  or  vacated  for  want  of 
form. 

LXXXVIII.  All  penalties  imposed  by  this  act  shall,  when  recovered,  and  Application  of 
notwithstanding  any  local  act  of  parliament  to  the  contrary,  be  paid  to  the  P*°*^*^®*- 
emigration  officer  or  officer  of  customs  at  whose  suit  the  same  shall  have  been 
recovered,  for  the  use  of  her  Majesty  and  her  successors,  and  if  recovered  in 
the  colonies  shall  be  paid  over  by  the  party  receiving  the  same  into  the  colo- 
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nial  treasury,  and  shall  form  part  of  the  general  revenue  of  the  colony,  and 
if  recovered  in  the  United  Kingdom  shall  oe  paid  over  to  the  i^aid  emigratioD 
commissioners  if  Uie  party  at  whose  suit  the  same  shall  have  been  recovered 
be  an  emigration  officer  or  his  assistant,  and  to  her  Majesty's  commissioners 
of  customs  if  the  party  at  whose  suit  the  same  sliall  have  been  recovered  be 
an  officer  of  customs,  to  be  by  such  emigration  commissioners  and  commis- 
sioners of  customs  respectively  duly  accounted  for ;  and  all  such  penalties  as 
may  be  recovered  in  tne  United  Kingdom  shall  be  appropriated  to  such  pur- 
poses and  in  such  manner  as  the  Lord  High  Treasurer  or  the  Commissioners 
Juatices  may         of  her  Majesty's  Treasury  may  from  time  to  time  direct  and  appoint :  pro- 
award  compens*.  yided  always,  that  it  shall  be  lawful  for  the  justices  of  tlie  peace  who  shall 
naUiet  to  party      impose  any  such  penalty  at  the  same  time  to  direct,  if  they  shall  think  fit, 
aggrieyed.  that  a  part,  not  exceeding  one  moiety  thereof,  be  applied  to  compensate  any 

passenger  for  any  wrong  or  damage  which  he  may  have  sustained  by  the  act 
or  default  in  respect  of  which  such  penalty  or  forfeiture  shall  have  been 
imposed. 

LXXXIX.  If  in  any  snit,  action,  prosecution  or  other  legal  proceeding 
nnder  this  act  any  question  shall  arise  whether  any  ship  was  or  was  not  ex- 
empted from  the  provisions  of  this  act  or  any  of  them,  the  burden  of  proving 
that  such  ship  was  so  exempted  shall  lie  on  the  party  claiming  the  benefit  of 
the  exemption,  and  failing  such  proof  it  shall  for  any  such  purpose  as  afore- 
said be  taken  and  adjudged  that  the  ship  did  come  within  the  provisions  of 
this  act;  and  it  shall  not  be  necessary,  in  any  information,  complaint  or 
other  process  or  proceeding,  to  negative  any  exemption,  proviso  or  condition 
contained  in  any  section  of  this  act  on  which  such  information,  complaint 
or  other  process  or  proceeding  shall  be  framed,  neither  shall  it  be  necessary 
for  the  complainant  to  prove  the  negative,  but  the  defendant  may  prove  the 
affirmative  thereof,  if  he  will  have  advantage  of  the  same. 

XC-  If  in  any  proceeding  before  any  justice  or  justices  of  the  peace  under 
this  act,  or  upon  any  action,  suit  or  other  proceeding  whatsoever,  against 
any  person,  for  anything  done  either  contrary  to  or  in  pursuance  of  this  act, 
a  question  should  arise  whether  any  person  is  an  emigration  officer  or  ai^sistant 
emigration  officer,  or  an  officer  of  customs,  vivd  voce  evidence  may  be  given 
of  such  fact  by  the  officer  himself,  and  shall  be  deemed  legal  and  sufficient 
evidence. 

XCI.  Any  passenger  suing  under  this  act  for  any  sum  of  money  made 
recoverable  by  this  act  as  passage  money,  subsistence  money,  or  compensation, 
or  damages,  shall  not  be  deemed  an  incompetent  witness  in  any  proceeding 
for  the  recovery  thereof,  notwithstanding  the  same,  if  recovered,  shall  \i 
applicable  to  his  own  use  and  benefit 

XCII.  No  plaintiff  shall  recover  in  any  action  against  any  emigration 
officer,  his  assistant,  government  emigration  agent,  or  officer  of  customs,  or 
other  person,  for  anything  done  in  parsuance  of  this  act,  if  tender  of  sufficient 
amends  shall  have  been  made  before  such  action  brought,  or  if,  after  action 
brought,  a  sufficient  sum  of  money  shall  have  been  paid  into  Court,  by  or  on 
behalf  of  the  defendant. 


Burden  of  proof 
to  be  on  personi 
claiming  exemp- 
tion from  act. 


Proof  of  nega- 
tives. 


Proof  of  a  party 
being  an  emigra- 
tion officer. 


Passengers  suing 
not  incompetent 
^ritnesses. 


Tender  of 
amends. 


Limitation  of  XCIII.  No  action  or  suit  shall  be  commenced  against  any  emigration 

actions  against      officer,  his  assistant,  ffovemment  emicrration  aerent,  officer  of  customs  or  other 

officers  executing  '    «  ^i  •    ^  •  ^        /•       ®   j      ^l  »i.     •.        i?  *i.« 

tiieact.  person,  for  anything  done  in  pursuance  of  or  under  the  authority  oi  this  act, 

until  ten  clear  days'  notice  in  writing,  specifying  distinctly  the  cause  of 
action,  has  been  given  to  the  officer,  agent  or  person  as  aforesaid  against 
whom  such  action  or  suit  is  intended  to  be  brought,  nor  after  three  calendar 
montlis  next  after  the  act  committed  and  mentioned  in  such  notice  for 
which  such  action  or  suit  shall  be  so  brought ;  and  every  such  action  shall 
be  brought,  laid  and  tried  where  the  cause  of  action  shall  have  arisen,  and 
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not  in  any  other  place ;  and  the  defendant  in  such  action  or  suit  may  plead  Defendant  may 

the  general  issue,  and  give  this  act  and  any  special  matter  in  evidence,  at  p^*^***  *^®  general 

any  trial  which  shall  l^  had  thereupon ;  and  if  the  matter  or  thing  shall    '*^*'    ^' 

appear  to  have  been  done  under  or  by  virtue  of  this  act,  or  if  it  shall  appear 

that  such  action  or  suit  was  brought  before  ten  clear  days'  notice  thereof 

given  as  aforesaid,  or  if  any  action  or  suit  shall  not  be  commenced  within  the 

time  hereinbefore  limited,  or  shall  be  brought  or  laid  in  any  other  place  than 

as  aforesaid,  then  the  jury  shall  find  a  verdict  for  the  defendant  therein;  and  Coats. 

if  a  verdict  shall  be  found  for  such  defendant,  or  if  the  plaintiff  in  such 

action  or  suit  shall  become  nonsuited,  or  suffer  a  discontinuance  of  such 

action,  or  if  upon  any  demurrer  in  such  action  judgment  shall  be  siven  for 

the  defendant  thereon,  then  and  in  any  of  the  cases  aforesaid  such  defendant 

shall  recover  full  costs  of  suit  as  between  solicitor  and  client,  and  shall  have 

such  remedy  for  recovering  the  same  as  any  defendant  may  have  for  his 

costs  in  any  other  case  by  law. 

XCIV.  Where  no  time  is  expressly  limited  within  which  any  complaint  or  Limiuiion  of 
information  is  to  be  made  or  laid  for  any  breach  or  nonperformance  of  any  of  leg^roceedfagt 
the  recjuirements  of  this  act,  the  complaint  shall  be  made  or  the  information  **°      ^' 
laid  within  twelve  calendar  months  from  the  time  when  the  matter  of  such 
complaint  or  information  respectively  arose,  or  in  case  the  master  of  any 
ship  is  the  offender  or  party  complained  against,  within  twelve  calendar 
months  next  after  his  return  to  the  country  in  which  the  matter  of  complaint 
or  information  arose. 

Colonial  Voyagu. 

XC  V.  And  whereas  it  is  expedient  to  provide  in  certain  cases  for  th'd  car-  colonial  voymget 
riage  of  passengers  by  sea  from  her  Majesty's  possessions  abroad:  Be  it  <l«fin®<*- 
therefore  enacted  as  follows :  for  the  purposes  of  this  act  the  term  "  coloniaL 
voyage"  shall  signify  any  voyage  from  any  place  within  any  of  such  posses- 
sions (except  the  territories  under  the  government  of  the  East  India  Company 
and  the  island  of  Hong  Kong)  to  any  place  whatever,  where  the  distance 
between  such  places  shall  exceed  four  hundred  miles,  or  the  duration  of  the 
voyage,  to  be  prescribed  as  hereinafter  mentioned,  shall  exceed  three  days. 

XC  VI.  This  act  shall  apply,  so  far  as  the  same  is  applicable,  to  all  ships  Thia  act  to  anpiy 
carrying  passengers  on  any  such  "colonial  voyage,"  except  as  to  such  parts  ^*^^*^j' except 
of  the  act  as  relate  to  the  following  matters ;  (that  is  to  say,)  Is  r^tesVmat- 


(l.J  To  passage  brokers  and  theur  licences :  ters  herein 

(2.)  To  passengers'  contract  tickets :  named. 

id. )  To  emigrant  runners : 
4.)  To  the  eiving  bond  to  her  Majesty : 

(6. )  To  the  keeping  on  board  a  copy  of  this  act : 

(6.)  To  orders  in  council  regulating  emigration  from  the  United  Kingdom, 
or  prescribing  rules  for  promoting  health,  cleanliness,  order  and  venti- 
lation : 
Provided  that  if  the  prescribed  duration  of  any  "  colonial  voyage"  be  less  if  any  colonial 
than  three  weeks,  then,  in  addition  to  the  matters  lastly  hereinbefore  ex-  7han%reeTOk8. 
cepted,  the  provisions  of  this  act  shall  not  extend  or  apply,  so  far  as  they  this  act  not  to  apl 
relate  to  the  following  subjects ;  (namely,)  P>y  '<>  •ubjwts 

The  construction  or  thickness  of  the  decks :  named. 

The  berths  and  berthing ; 

The  height  between  decks : 

Privies : 

Hospitals : 

Light  and  ventilation : 

Manning : 

Passengers'  stewards : 

Passengers'  cooks  and  cooking  apparatus : 

The  surgeon,  and  medicine  chest : 

The  maintenance  of  passengers  for  forty-eight  hours  afler  arrival : 


Digitized  by 


Google 


ceil 


APPENDIX. 


Provided  also,  that  in  the  case  of  such  "  colonial  voyages"  whereof  the 
prescribed  duration  is  less  than  three  weeks,  the  requirements  of  this  act 
respecting  the  issue  of  provisions  shall  not,  except  as  to  the  issue  of  water,  be 
applicable  to  any  passenger  who  may  have  contracted  to  furnish  bis  own 
provisions. 

XCVII.  It  shall  be  lawful  for  the  governor  of  each  of  her  Majesty's  pos- 
sessions abroad,  by  any  proclamation  to  be  by  him  from  time  to  time  issued 
for  that  purpose  (which  shall  take  effect  from  the  issuing  thereof),  to  declare 
what  shall  be  deemed  for  the  purposes  of  this  act  to  be  the  length  of  the 
voyage  of  any  ship  carrying  passengers  from  such  possession  to  any  other 
place  whatsoever,  and  to* prescribe  such  scale  of  diet  for  the  use  of  the  pas- 
sengers during  the  voyage  as  he  shall  think  proper,  and  also  to  declare  what 
medicines,  medical  comforts,  medical  instruments  and  other  matters  shall  be 
deemed  necessary  for  the  medical  treatment  of  the  passengers  during  such 
"colonial  voyage ;"  and  the  provisions  and  requirements  of  every  such  pro- 
clamation shall  be  enforced  in  all  her  Majesty's  dominions  as  if  they  were 
incorporated  in  this  act,  and  in  like  manner  as  the  provisions  of  this  act  may 
be  enforced ;  and  a  copy  of  any  such  proclamation,  purporting  to  be  under 
the  hand  of  the  governor  of  the  colony  wherein  the  same  may  have  been 
issued,  and  under  the  public  seal  of  such  colony,  shall  in  any  part  of  ber 
Majesty's  dominions  wherein  the  same  shall  be  produced  be  received  as  good 
and  sumcient  evidence  of  the  due  issuing  and  of  the  contents  of  such  procla- 
mation, unless  it  shall  be  proved  that  such  copy  is  not  genuine. 

Provifion  for  sur-  XCyill.  It  shall  be  lawful  for  the  governors  of  any  such  possessions 
veyofshipsinthe  respectively  to  authorize  such  person  or  persons  as  they  may  think  fit  to 
make  the  like  survey  and  exammation  of  "  passenger  ships"  sailing  from  such 
possessions  respectively  as  is  hereinbefore  required  to  be  made  by  two  or  onore 
competent  surveyors  in  respect  of  "  passenger  ships"  sailing  from  the  United 
Kingdom,  and  also  to  authorize  in  such  cases,  as  to  such  governors  may  seem 
proper,  any  competent  person  to  act  as  medical  practitioner  on  board  any 
"  passenger  ship"  proceeding  on  a  "  colonial  voyage." 

XCIX.  This  act  shall  not  apply  to  any  of  the  territories  or  places  under 
the  government  of  the  East  India  Company :  it  shall,  however,  be  lawful  for 
the  Governor-General  of  India  in  council,  from  time  to  time,  by  any  act  or 
acts  to  be  passed  for  that  purpose,  to  declare  that  this  act  or  any  part  thereof 
shall  apply  to  the  carriage  of  passengers  upon  any  voyage  from  any  ports  or 
places  within  such  territories,  to  be  specified  in  such  act  or  acts,  to  any  other 
places  whatsoever,  to  be  also  specified  in  such  act  or  acts ;  and  also  in  like 
manner  to  authorize  the  substitution,  as  respects  such  voyages,  of  other 
articles  of  food  and  provisions  for  those  hereinbefore  enumerated;  and  to 
declare  the  rule  of  computation  by  which  the  length  of  any  such  voyage  shall 
be  estimated  ;  and  to  determine  the  persons  or  officers  who  in  such  territories 
shall  be  entitied  to  exercise  or  perform  the  powers,  functions  or  duties  herein- 
before given  to  or  imposed  upon  the  emigration  officers  and  officers  of  customs 
in  the  tJnited  Kingdom ;  and  to  authorize  the  employment  on  board  any  ship 
of  a  medical  practitioner  duly  qualified  by  law  to  practise  as  a  physician, 
surgeon  or  apothecary  within  such  territories ;  and  to  declare  for  the  purposes 
of  this  act  the  space  necessary  for  passengers,  and  the  age  at  which  X^o 
children  shall  be  considered  equal  to  one  statute  adult,  in  ships  that  may  clear 
out  from  any  port  or  place  within  such  tenntories;  and  also  to  declare  in  what 
manner,  and  before  what  authorities,  and  by  what  form  of  proceedings,  the 
penalties  imposed  and  the  sums  of  money  made  recoverable  by  this  act  shall 
be  sued  for  and  recovered  within  such  territories,  and  to  what  uses  such 
penalties  shall  be  applied :  and  on  the  passing  of  such  Indian  act  or  acts,  and 
whilst  the  same  shall  remain  in  force,  all  such  parts  of  this  act  as  shall  be 
adopted  therein  shall  apply  to  and  extend  to  the  carriage  of  passengers  upon 
such  voyages  as  in  the  said  Indian  act  or  acts  shall  be  specified.    The  pro- 


Governor  of  colo- 
nies may,  by  pro- 
clamation, de- 
clare length  of 
Toyage,  and  pre- 
scribe scale  of 
diet,  medicines 
and  medical  com- 
forts. 


Copies  of  procla- 
mations to  be 
received  as  evi- 
dence. 


colonies,  and  for 
appointing  sur- 
geon thereto. 


Power  to  the 
governor-general 
of  India  in  coun- 
cil, by  any  act  to 
be  passed  for  that 
purpose,  to  adopt 
this  act  for  India, 
and  to  make 
rules  respecting 
food,  passengers, 
surgeons,  &c. ; 


and  to  declare  in 
what  manner 
penalties,  &c. 
may  be  sued  for 
and  recovered. 
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visions  of  such  Indian  act  shall  be  enforced  in  all  her  Majesty's  possessions  Indian  act  may 
in  like  manner  as  the  provisions  of  this  act  may  be  enforced :  every  such  ^^  enforced  in 
Indian  act  shall  be  subject  to  disallowance  and  repeal,  and  shall  in  the  same  iike  manner  as 
manner  be  transmitted  to  England,  to  be  laid  before  both  Houses  of  Parlia-  this  act. 
ment,  as  in  the  case  of  any  other  law  made  by  the  Governor-General  in 

council.  Voyages  to  the 

United  Kingdom. 

C.  The  master  of  every  ship  bringing  passengers  into  the  United  Kingdom  List  ofpassen- 
from  any  place  out  of  Europe,  and  not  within  the  Mediterranean  Sea,  Siall,  fh"uJued^Ktag- 
within  twenty-four  hours  after  arrival,  deliver  to  the  emigration  officer  or  his  dom  to  be  deli- 
assistant,  or  in  their  absence  to  the  chief  officer  of  customs  at  the  port  of  ^^^^^  ^^/Jl? 
arrival,  a  correct  list,  signed  by  such  master,  and  specifying  the  names,  ages  Xp  to  the  emi- 
and  callings  of  all  the  passengers  embarked,  and  also  the  port  or  ports  at  graiion  officer. 
which  they  respectively  may  have  embarked,  and  showing  which,  if  any  of  Penalty  for  neg- 
them,  may  have  died,  with  the  supposed  cause  of  death,  or  been  bom  on  the  ^*'*'* 
voyage;  and  if  any  master  shall  fail  so  to  deliver  such  list,  or  if  the  same  shall  ^^'i™'^*^  *^[^^* 
be  wufully  false,  he  shall,  on  conviction,  as  hereinbefore  mentioned,  be  liable  to  be  made  to  the 
to  a  penalty  not  exceeding  fifty  pounds.     Such  emigration  or  customs  officer  registrar-general. 
shall,  upon  receipt  of  such  list,  transmit  the  particulars  respecting  any  pas- 
senger named  therein  who  may  have  died,  with  the  supposed  cause  of  death, 
or  been  bom  on  the  voyage,  to  the  registrar-general  of  births,  deaths  and 
marriages,  who  shall  file  the  same,  and  enter  a  copy  thereof  under  his  hand 
in  the  ''  Marine  Register  Book,"  which  entry  shall  be  dealt  with  and  be  of 
the  same  value  as  evidence  as  any  other  entry  made  in  such  book  under  the 
provisions  of  an  act  passed  in  the  session  of  Parliament  held  in  the  sixth  and 
seventh  years  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act  for  6  &  7  w.  4,  c.  86. 
registering  Births,  Deaths  and  Marriages  in  England." 

CI.  If  any  ship  brining  passengers  into  the  United  Kingdom  from  any  Penalty  on  mas- 
place  out  of  Europe  shall  have  on  board  a  greater  number  of  passengers  or  ^"  J*'  having  on 
persons  than  in  the  proportions  respectively  prescribed  in  the  fourteenth  sec-  number ofper- 
tion  of  this  act  for  ships  carrying  passengers  from  the  United  Kingdom,  the  son*  than  pre- 
master  of  such  ship  shall  he  liable,  on  such  conviction  as  hereinbefore  uoi'*i4of this 
mentioned,  to  a  penalty  not  exceeding  ten  pounds  nor  leiss  than  five  pounds  act. 
for  each  such  person  or  statute  adult  constituting  any  such  excess. 

CI  I.  The  master  of  every  passenger  ship  bringing  passengers  into  the  Provisions  and 
United  Kingdom  from  any  place  out  of  Europe  shall  make  to  each  statute  J'ued'to^'passen- 
adttlt  during  the  voyage,  including  the  time  of  detention,  if  any,  at  any  port  gers  brought  into 
or  place  before  the  termination  thereof,  issues  of  pure  water  and  of  good  and  ^'><»  United  King- 
wholesome  provisions  in  a  sweet  condition,  in  quantities  not  less  in  amount  in  Thips  carrying 
than  is  prescribed  in  the  thirty-fifth  section  of  this  act  for  passengers  pro-  passengers  from 
ceeding  from  the  United  Kingdom ;  and  in  case  of  noncompliance  with  any  ^q^^'"'^*^  *^^"^" 
of  the  requirements  of  this  section  the  master  of  such  ship  shall,  on  such  con-  p^^^^^  forde- 
viction  as  hereinbefore  mentioned,  be  liable  for  each  offence  to  a  penalty  not  f^^t  ^  ^    ^ 
exceeding  fifty  pounds. 

CIII.  The  schedules  to  this  act  shall  be  deemed  to  be  part  of  this  act,,  and  Schedules  to  b« 
all  the  directions  therein  contained  shall  be  duly  followed  and  enforced,  under  pa»^o»  ^^eact. 
a  penalty  not  exceeding  ten  pounds  on  the  person  failing  to  obey  the  same 
respectively. 
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F  O  E  M  S. 


Forms  relating  to  the  Ownership,  Registry,  Sale  and  Mortgage 
of  British  Ships,  issued  by  the  Commissioners  of  Customs 
and  approved  of  by  the  Board  of  Trade  (a). 


Certificate  of  Survey  (b). 


Name  of  Ship. 


British  or  Foreign  built    Port  of  intended  Registry. 


Number  of  decks 
Number  of  masts 
Rigged 
Stem 


Build 

Galleries     . 
Head 
Framework 


Meaturementt, 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to 

the  aft  side  of  the  head  of  the  stem  post 

Main  breadth  to  outside  of  plank     . .         .  •         . . 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships  .  • 
Name  and  address  of  builder 

IF 

Tonnage. 

Tonnage  under  tonnage  deck  

Closed-in  spaces  above  the  tonnage  deck,  if  any ;  viz. : 

Space  or  spaces  between  decks  

Poop         

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 


Total 


Feet. 


tenths. 


No.  of  Tons. 


I,  the  undersigned 

having  surveyed  the  above-named  ship,  hereby  certify  that  the  above  particu- 
lars are  tme ;  that  her  name  and  the  port  of  registry  are  properly  painted  on  a 
conspicuous  part  of  her  stem  in  manner  directed  by  the  Merchant  Shipping 
Act,  1854. 
Dated  at 

the  day  of  18    .  

Surveyor. 


(a)  M.  S.  Act,  1854,  e.  96. 


(6)  See  M.  S.  Act,  1854,  s.  36. 
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b)  Ifforeignl)tiUt,add 
And  her  foreign  name  Is  ." 

;)  If  British,  insert 
British.— Built  at  in  the 

county  of  on  the  day 

of  18      ." 

If  foreign,  insert 
Foreign. — Built  at  [naming  the 
'  place  and  country]^  on  the 
'  day  of  18      ." 

or, 
If  foreign,  and  time  and  place 
of  build  unknown,  insert 
'  Foreign.  —  Time  and   place  of 
'  build  are  unknown  to  the  de- 
'  clarant." 
or, 
If  a  condemned  ship,  insert 
'  Condemned    by   the    Court    of 
'  [naming  the  Couri]t  on  the 
'  day  of  ." 


d)  If  in  the  presence  of  a  regis- 
trar he  will  add  to  his  sig- 
nature 
'  Registrar  of  the  port  of  ." 

If  in  the  presence  of  a  magis- 
trate, his  description  should 
be  added,  as,  for  example, 
'  Justice  of  the  peace  acting  in 
'  and  for  [naming  the  countp, 
'  eitpt  borought  ^c,  as  the  caee 
nay  be].** 


Resident  < 
Owaer  < 


t  or  Non-resident  J  Natural-boni  Subject, 
r  or  Transferee      S  "* 

Declaration  of  Otcnership  by  Individual  (a). 


Official  Number  of  Ship 


Date  of  Registry 


1S5 


General  Description  of  Ship. 


Name  of  Ship.     British  or  Foreign  built. 


w 


M 


Port  of  Registry. 


How  propelled. 


Number  of  decks 
Number  of  masts 
Rigged 
Stern 


Build 

Galleries    . . 
Head 
Framework 


Measurements. 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

aft  side  of  the  head  of  the  stem  post         

Main  breadth  to  outside  plank 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    . . 


Tonnage, 
Tonnage  under  tonnage  deck  . .         •  • 

Closed  .in  spaces  above  the  tonnage  deck,  if  any,  viz.: 

Space  or  spaces  between  decks 

Poop         

Round-house       . .  . .         . .         .  • 

Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage        •  • 
Reduction  for  space  required  for  propelling  power 


Feet.    <  Tendia. 


No.  of  Tons. 


Length  of  engine  room 
Number  of  engines  .. 
Combined  power  (es- 
timated horse-power) 
number    of    horses- 
power 


feet 


tHi 


:hs. 


Register  tonnage 


I,  the  undersigned 


of 


declare  as  follows :~I  am  a  natural-bom  British  subject,  bom  at  in  the 

county  of  and  have  never  taken  the  oath  of  allegiance  to  any  foreign 

state.     The  above  general  description  of  the  ship  is  correct  wtKMe 

certificate  of  competency  or  service  is  No.  ,  is  the  master  of  the  said  ^ip. 

I  am  entitled  to  be  registered  as  owner  of  shares  of  the  said  ship.    To 

the  best  of  my  knowledge  and  belief,  no  person  or  body  of  persons  other  dian 
such  persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act,  1854, 
qualified  to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  interest 
whatever,  either  legal  or  beneficial,  in  the  said  ship.  And  I  make  this  solenm 
declaration  conscientiously  believing  the  same  to  be  tnie. 
Made  and  subscribed  the  day  of  18     ,  I 

by  the  above-named  in  the  presence  of       ) 

id) 


(a)  See  M.  S.  Act,  1854,  s.  36. 
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Owner  or  Transferee 
resident  in  her  Ma-  - 
jesty's  Dominions. 


'  a.  Natural-born  Subject  who  has  sworn  Allegiance 
to  a  Foreign  State  and  since  to  her  Msgesty. 

b.  Denizen  by  Letters  of  Denization. 

c.  Persons  naturalized  by  Act  of  Parliament 

d.  Do.       ,   do.        by  Colonial  Ordinance. 


Declaration  of  Ownership  by  Individual  (a). 


Official  Number  of  Ship 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship. 


(*) 


British  or  Foreign  built. 


(0 


Number  of  decks  , 
Number  of  masts  . 
Rijfged 
Stem 


Port  of  R^istry. 


How  propelled. 


Build 

Galleries    . 
Head 
Framework 


Measurements. 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 
aft  side  of  the  head  of  the  stem  post 

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    . . 


Tonnage. 
Tonnage  under  tonnage  deck 
Closed-in  spaces  above  the  tonnage  deck,  if  any,  viz. : 

Space  or  spaces  between  decks 

Poop         

Round-house 
Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


Feet 


Tenths. 


No.  of  Tons. 


Length  of  engrine  room     feet 
Number  of  engines  . . 
Combined  power  (es- 
timated horse-power) 
Dumber    of    horses- 
power 


tenths. 


Register  tonnage 


I,  the  undersigrned 
of 
declare  as  follows  :— 

l&m{d) 

The  above  general  description  of  the  ship  is  correct.  whose  certificate 

of  competency  or  service  is  No.  ,  is  the  master  of  the  said  ship.     I  am 

entitled  to  be  registered  as  owner  of  shares  in  the  said  ship.    To  the  best 

of  my  knowledge  and  belief,  no  person  or  body  of  persons  other  than  such  per- 
sons or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act,  1854,  qualified 
to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  interest  whatever, 
either  legal  or  beneficial,  in  the  said  ship.  And  I  make  this  solemn  declaration 
conscientiously  believing  the  same  to  be  true. 

Made  and  subscribed  the  day  of  18     ,  ) 

by  the  above-named  in  the  presence  of        S 

(e) 


(6)  If  foreign  built,  add 

"  And  her  foreign  name  it  .** 

(c)  If  British,  insert 

"  British.— Built  at  In  the 

"  county  of  on  the  day 

"of  18     .'* 

If  foreign,  insert 
"  Foreign. — Built  at  [nawting  the 
"  place  and  country],  on  the 
••  day  of  IS      .** 

or, 

If  foreign,  and  time  and  place 
of  build  unknown,  insert 
•'Foreign. — Time  and  place  of 
"  build  are  unknown  to  the  de- 
"  clarant." 
or. 

If  a  condemned  ship,  insert 
**  Condemned    by   the   Court   of 
"  [naming  the  Court],  on  the 
"  day  of  i8      ." 

(d)  Here  insert  such  of  the  follow- 

ing descriptions  as  are  appli- 
cable to  the  declarant : 
"  a  natural'born  British  subject, 
'*  bom  at        in  the  county  of 
"  and  since  I  took  the  oath  of  al- 
'*  legiance  to  a  foreign  sute,  viz., 
"        I  did,  on  the       day  of 
"  18     take  the  oath  of  allegiance 
'•  to  her  Majesty." 

or, 
"  a  denizen  bv  letters  of  deniza> 
"  tion,  dated  the  day  of 

"18  ,  and  1  did,  on  the  day 
"  of  take  the  oath  of  allegiance 
"  to  her  Majesty." 

or, 
"  naturalized  by  act  of  Parlia- 
"  ment  of  the  United  Kingdom 
*•  [cite  the  gear  of  the  reign  in  which 
'*  the  act  wa»  paued,  its  chapter 
"  and  title],  and  1  did,  on  the 
"  day  of  lake  the  oath  of  allo- 
"  glance  to  her  Majesty." 

or, 
"  naturalized  by  an  ordinance  of 
'*  the  proper  legislative  authority 
"  of  (naming  the  British  poueetion) 
"  [cite  the  year  in  which  the  ordi- 
"  nance  was  passed,  its  chapter  and 
"  title],  and  I  did,  on  the  day 
"  of  take  the  oath  of  alle- 

"  glance  to  her  Majesty." 

(«)  If  in  the  presence  of  a  registrar 
he  will  add  to  his  signature 
"  Registrar  of  the  port  of  ." 

If  in  the  presence  of  a  magis- 
trate bis  description  should 
be  added,  as,  for  example, 
"  Justice  of  the  peace  acting  in 
"  and  for  [naming  the  county,  city, 
**  borough,  Ac,  as  the  ease  may 
••  be]." 


(a)  See  M.  S.  Act,  1854,  s.  38. 


Digitized  by 


Google 


CCVUl 


APPENDIX. 


(6)  If  foreign  buUt,  add 

"  And  her  foreign  name  is  ." 

(c)  If  British  built,  insert 
••  British.—Built  at  in  the 

"  county  of  on  the  day 

"  of  18      ." 

If  foreign,  insert 
"  Foreign.— Built  at  [naming  tht 
"  place  and  counitff],  on  the 
"  day  of  18      ." 

or, 

If  foreign,  and  time  and  place 
of  build  unknown,  insert 
**  Foreign.  —  Time  and  place  of 
"  build  are  unknown  to  the  de- 
••  clarant." 
or, 

If  a  condemned  ship,  Insert 
"  Condemned    by   the   Court    of 
"  [naming  the  Court},  on  the 
*•  day  of  ." 

id)  Here  insert  such  of  the  follow- 
ing descriptions  as  are  appli- 
cable to  the  declarant : 
"a  natural-bom  British  subject, 
*•  born  at       in  the  county  of 
"  and  have,  since  I  took  the  oath 
"  of  allegiance  to  a  foreign  state, 
*•  vir.,         on  the         day  of 
"  1 8    taken  the  oath  of  allegiance 
*•  to  her  Majesty." 

or, 
•'  a  denizen  by  letters  of  deniza- 
"  tion,  dated  the         day  of 
'<  18      and  I  did,  on  the  day 

'*  of      take  the  oath  of  allegiance 
**  to  her  Majesty." 

or, 
"  naturalized  by  act  of  Parlla- 
♦'  ment  of  the  United  Kingdom 
"  [cite  the  pear  of  the  reign  in  which 
"  the  act  was  passed,  it*  chapter 
•'  and  title],  and  ]  did,  on  the 
"  day  of  take  the  oath  of  alle- 
"  glance  to  her  Majesty." 

or, 
**  naturalized  by  an  ordinance  of 
"  the  proper  legislative  authority 
*•  of  {naming  the  British  pos- 
"  session)  [cite  the  year  in  which 
"  the  ordinance  was  passed,  its 
"  chapter  and  title],  and  I  did,  on 
••  the  day  of  take  the  oath 
"  of  allegiance  to  her  Majesty," 

concluding  with 
"  And  1  am  a  member  of  a  British 
••  factory,  viz.  [naming  the 

"  factory],  and  am  a  resident  at 
"  [state  place]." 

or, 
"  I  am  a  partner  In  the  firm  of 
"  being  a  house  actually  carrying 
"  on  business  at       In  the  United 
"  Kingdom." 

or, 
"  I  am  a  partner  In  the  firm  of 
"  actually  carrying  on  business  at 
"  In  the  British  possession 

••  of 

(*)  If  in  the  presence  of  a  registrar 
he  will  add  to  h'u  signature 
"  Registrar  of  the  port  of  ." 

If  In  the  presence  of  a  magis- 
trate, his  description  should 
be  added,  as,  for  example, 
**  Justice  of  the  peace  acting  In 
"  and  for  [naming  the  county,  dtp, 
"  borough,^c.,asthecasewioybe]." 


f  a.  Natnral-bom  Subject, who  has  twom  \ 
\  Allegiance  to  a  Foreign  SUte  and  1 

Owner  or  Transferee  \  since  to  her  Majesty, 

not  resident  In  her  J  h.  Denizen  by  Letters  of  Denization. 
Majesty's      Doml-  ^  c.  Persons  naturalized  by  Act  of  Par-  ( 
\  llament. 

do.       by  Colonial  Or- 


nlons. 


/ 


llament. 

Do. 
dinance. 


and 
being 


'A  Member  of  a] 

Factory,  er 
I  A  Partner  of  •  Ften  ia 

the  Uoilad  XSm- 

dozn,  or 
f  A  Partner  of  •  Flm  ta 

tbe( 


Declaration  of  Ownership  by  Individual  (a). 


Official  Number  of  Ship. 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship.    British  or  Foreign  built. 


w 


(c). 


Port  of  Registry. 


How  propelled. 


Number  of  decks  .. 
Number  of  masts  .. 
Rigged 
Stern 


Build 

Galleries    • . 
Head 
Framework 


Meaturementt, 
Length  from  tlie  fore  part  of  stem  under  the  bowsprit  to  the 

aft  side  of  the  head  of  the  stern  post         

Main  breadth  to  outside  plank 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    . . 


Teodis. 


Tonnage. 

Tonnage  under  tonnage  deck 

Closed- in  spaces  above  the  tonnage  deck,  if  any,  viz. : 

Space  or  spaces  between  decks 

Poop 

Round-house 
Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


No.  of  Tods. 


Length  of  engine  room 
Number  of  engines  . . 
Combined  power  (es- 
timated horse- power) 
number    of    horses- 
power 


feet       tenths. 

I 


Register  tonnage 


I,  the  undersigrned 
declare  as  follows . — I  am  {d ) 


now  residing  at 


The  above  general  description  of  the  ship  is  correct  whose  certificate 

of  competency  or  service  is  No.  ,  is  the  master  of  the  said  ship.     I  an 

entitled  to  be  registered  as  owner  of  shares  in  the  said  ship.     To  the  best 

of  my  knowledge  and  belief,  no  person  or  body  of  persons  other  than  such 
persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act,  1854,  qualified 
to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  interest  whatever, 
either  legal  or  beneficial,  in  the  said  ship.  And  I  make  this  solemn  declaratioa 
conscientiously  believing  the  same  to  be  true. 

Made  and  subscribed  the  day  of  18    ,  ) 

by  the  above-named  in  the  presence  of        i 

(e) 


(a)  See  M.  S.  Act,  185i,  s.  38. 
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Resident  or  Non-rendent  \  Ta-#„»-i  iw—  e.,Ki^». 
Joint  Owners  or  Transferees/  Natural-bom  Subjects. 

Declaration  by  Joint  Choners  or  Tranrferees  attending  together  {a). 


Official  Number  of  Ship 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship.    British  or  Foreign  built 


(») 


(0 


Port  of  Registry. 


How  propelled. 


Number  of  decks 
Number  of  masts 
Rigged 
Stem  •• 


Build 

Galleries     . . 
Head 
Framework 


MeasuremenU. 
Lcnffth  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

an  side  of  the  head  of  the  stem  post         

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    . . 


Feet 


Tenths. 


Tcmnage,  I 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any,  yiz. :  i 

Space  or  spaces  between  decks  

Poop         

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


No.  of  Tons. 


Length  of  engine  room    .» 

Number  of  engines 

Combined  power  (estimated 
bone>power)  number  of 
bones-power      


feet 


tenths. 


Register  tonnage 


Names  and  DetcripHofu  rf  Declarant*. 


Names. 


Place  of  Residence, 


Occupation. 


Place  of  Birth. 


First — Each  of  us,  the  several  persons  above  mentioned,  and  whose  names 
are  hereunto" subMflbed,  declare  as  follows : — I  am  a  natural-bora  British  sub- 
ject, my  name,  description  and  place  of  birth  as  above  given  are  trae.  I  have 
never  taken  the  oath  of  allegiance  to  any  foreign  state.  The  above  general 
description  of  the  ship  is  correct  ,  whose  certificate  of  competency  or 

service  is  No.  ,  is  the  master  of  the  said  ship.  ' 

Secondly. — ^We,  the  said  several  persons  above  mentioned,  respectively  de- 
clare as  follows:— We  are  entitled  to  be  registered  as  joint  owners  of 
^ares  in  the  said  ship.  To  the  best  of  our  knowledge  and  belief,  no  person  or 
body  of  {persons  other  than  such  persons  or  bodies  of  persons  as  are  by  the  Mer- 
chant Shipping  Act,  1854,  qualined  to  be  owners  of  British  ships  is  entitled,  as 
owner,  to  any  interest  whatever,  either  legal  or  beneficial,  in  the  said  ship ;  and 
we,  so  fiur  as  relates  to  ourselves  and  each  of  us,  m^ke  this  solemn  declaration 
conscientiously  believing  the  same  to  be  tme. 

Made  and  subscribed  the  day  of  18 

by  the  above-named  in  the  presence  of 

(rf) 


•} 


▲PPDX. 


(a)  See  M.  S.  Act,  1854,  ss.  38,  66. 


(ft)  If  foreign  built,  add 

"  and  her  foreign  name  is  ." 

(e)  If  BritUh,  insert 
**  Britisb.'Built  at  in  the 

"  county  of  on  the  day 

"  of  18     ." 

If  foreign,  insert 
'*  Foreign.— Built  at  {namimg  ike 
*<  place  and  eountrif],  on  tbe 
"  day  of  18     .'* 

or,  s 

If  foreign,  and  time  and  place 
of  buDd  unknown,  insert 
"  Foreign.  —  Time  and  place  of 
"  buUd  are  unknown  to  the  de- 
"  clarant." 
or. 

If  a  condemned  ship,  insert 
"  Condemned   by   tbe  Court    of 
'*  [naming  the  Courf],  on  the 
*'  day  of  ." 


{d)  If  in  tbe  presence  of  a  regis- 
trar he  will  add  to  bis  signa- 
ture 
"  Registrar  of  the  port  of  .*• 

If  in  the  presence  of  a  magis- 
trate, bis  description  should 
be  added,  as,  for  example, 
**  Justice  of  tbe  peace  acting  in 
*'  and  for  [nandng  the  eountjf,  dtp, 
**  borough,  ^e,,  a*  the  case  may 
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(b)  Iffore1fnbnflt,aad 

**  and  her  foreign  oaine  li  •** 

(e)  If  Britifh,  insert 
^«  British.— BuUt  at  In  tlie 

**  county  of         on  the  day 

•«  of  18      ." 

If  foreign,  Insert 
«<  Foreign.— Built  at  iiuumktg  the 
**  place  and  ooim<ry],  on  tiie 
••  day  of  18     .*' 

or, 

If  foreign,  and  time  and  place 
of  build  unknown,  insert 
**  Foreign.  —  Time  and  place  of 
**  build  are  unknown  to  the  de- 
«•  cUrant." 
or, 

If  a  condemned  ship,  Insert 
«« Condemned   by  the  Court  of 
«'  [naming  the  Court],  on  the 
««dayof  18     ." 


{d)  If  In  the  presence  of  a  regis- 
trar he  wUl  add  to  his  signa- 
ture 
"  Registrar  of  the  port  of  ." 

If  in  the  presence  of  a  magis- 
trate, his  description  should 
be  added,  as,  for  example, 
'*  Justice  of  the  peace  acting  in 
<«and  for  [naming  iha  eounig, 
"  c«f.  borotigh,  ^c,  at  the  earn 
"  Moy  be].** 


"SSiSST' I «"--'-"  «-^ 


Declaration  by  a  Joint  Owner  or  Transferee  {a). 


Official  Number  of  Ship 


Date  of  Registry 


IS 


General  Description  of  Ship. 


Name  of  Ship. 


(») 


British  or  Foreign  built. 


(0 


Port  of  Registry. 


Howpcopdied. 


Number  of  decks  «• 
Number  of  masts  •• 
Rigged 
Stem 


Build 

Galleries    •  • 
Head 
Framework 


Measurements, 
Length  from  the  fore  part  of  stem  under  Ae  bowsprit  to  the 

aft  side  of  the  heacl  of  the  stem  post       

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  celling  at  midships    . . 


Feet.       Teatbs. 


Tonnage. 

Tonnage  under  tonnage  deck  

Closed -in  spaces  above  the  tonnage  deck,  if  any,  vis. : 

Space  or  spaoes  between  decks 

Poop        ..         ..         

Round-house 

Other  inclosed  spaces,  if  any,  naming  tbem 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


No.  of  To 


Length  of  engine  room    . . . 

Number  of  engines 

Combined  power  (estimated 
horse-power)  number  of 
horses-power      


feet      tenths. 


Register  tonnage 


I,  the  undersigned 


of 


declare  as  follows :— I  am  a  natural-bora  subject,  bom  at  in  the  county 

of  ,  and  have  never  taken  the  oath  of  allegiance  to  any  foreign  state.   The 

above  general  description  of  the  ship  is  correct  ,  who«e  certificate  of 

competency  or  service  is  No.  ,  is  the  master  of  the  said  ship.     I  sm 

entitled  to  be  registei-ed,  together  with  the  several  other  persons  whoM  nanfs 
are  hereunder  written,  as  joint  owner  of  shares  in  the  aaid  ship.    To  the 

best  of  my  knowledge  and  belief;  no  person  or  body  of  persons  other  than  mA 
persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act,  18H 
qualified  to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  '•*•—— 
whatever,  either  legal  or  beneficial,  in  the  said  ship. 


Joint  Owners  with  DeclarauL 


Names. 


Place  of  Residence. 


Occupation. 


Place  of  Bink 


And  I  make  this  solemn  declaration  conscientiously  beliering  the 
be  tme. 

Made  and  subscribed  the  day  of  IS    ,  I 

by  the  above-named  in  the  presence  of       S 

(d)  . 


(a)  See  M.  &  Act,  1854,  ss.  38,  6^ 
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Special  Caset. 
Declaration  of  Ovonership  (a). 


Official  Number  of  Ship 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship.    British  or  Foreign  built 


(ft) 


w 


Port  of  Registry. 


How  propelled. 


Number  of  d<*ck8 .  • 
Number  of  masts. . 
Rigged  •  • 

Stem 


Build 

Galleries     • 
Head 
Framework. 


Meaturements* 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

aft  side  of  the  head  of  the  stern  post        

Main  breadth  to  outside  plank  •  • 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships   •  • 


Feet 


Tenths. 


Tonnage. 

Tonnage  under  tonnage  deck •  • 

Closed-in  spaces  above  the  tonnage  deck,  if  any,  tIz.  : 

Space  or  spaces  between  decks 

Poop        

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


No.  of  Tons. 


Length  of  engine  room 
Number  of  engines  . . 
Combined  power  (es- 
timated horse- power) 
number    of    norses- 
power 


feet    tenths. 


Register  tonnage 


To  the  best  of  knowledge  and  belief,  no  person  or  body  of  persons  other 
than  such  persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act, 
1854,  qualified  to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  interest 
whatever,  either  legal  or  beneficial,  in  the  said  ship.    And  make  this 

solemn  declaration  conscientiously  believing  the  same  to  be  true. 

Made  and  subscribed  the  day  of  18       ' 

by  the  above-named  in  the  presence  of 


'\ 


(a)  See  M.  S.  Act,  1834,  i.  88. 
02 


(6)  If  foreign  built,  add 

••  and  her  foreign  name  is  .•• 

(e)  If  British,  insert 
"  British.— Built  at  in  the 

"  county  of  on  the  day 

"of  18     ." 

If  foreign,  insert 
"  Foreign.— Built  at  [fuming  ihe 
*<  place  and  countrp],  on  the 
"  day  of  18      .•* 

or, 

If  foreign,  and  time  and  place 
of  build  unknown,  insert 
"Foreign.  —  Time  and  place  of 
"  build  are  unknown  to  the  de^ 
••  clarant." 
or, 

If  a  condemned  ship,  insert 
"  Condemned    by  the    Court  of 
"  [naming  the  Court],  on  the 
"  day  of  ." 


To  be  filled  np  according  to  the 
circumttancet  of  the  case,  taking 
care  to  embody  all  the  requisites 
of  the  act. 


'  my,"  or  "  our.** 


"I,"  or  "we." 
(d)  If  in  the  presence  of  a  registrar 
he  will  add  to  his  signature 
"  Registrar  of  ihe  port  of  .** 

If  in  the  presence  of  a  magi8< 
trate,  his  description  should 
be  added,  as,  for  example, 
"  Justice  of  tbe  peace  acting  in 
"  and  for  [naming  the  county,  citg, 
"  horough,^e.,aitkeea99maiib€\,** 
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(b)  Ifforeign  built,  add 

'<  and  her  foreign  name  it  ." 

(e)  If  British,  insert 
"  British.— BuUt  at  in  the 

"  county  of         on  the  day 

"of  18     ." 

If  foreign,  insert 
"  Foreign.— Built  at  inaming  the 
"  place  and  country],  on  the 
"  day  of  18      ." 

or. 

If  foreign,  and  time  and  place 
of  build  unknown,  insert 
"  Foreign.  —  Time  and  place  of 
"buUd  are  unknown  to  the  de- 
*•  clarant." 

If  a  condemned  ship,  insert 
"  Condemned   by   the   Court  of 
**  [naming  the  Court],  on  the 
"  day  of 


(d)  Here  insert  such  of  the  de- 
scriptions as  are  applicable, 
"an  Act  of  Parliament  of  the 
"  United  Kingdom  IcUe  the  year 
*'  of  the  reign  in  which  ifte  act  was 
"passed,  its  chapter  and  title.] 
*'  The  said  company  is  subject  to 
"  the  laws  of  the  and  has  its 

"  principal  place  of  businesi  at 

or, 
"  a  Charter  granted  by  her  Ma- 
"Jesty,  and  dated  the  day 

"of  18      ."    The  said  com- 

"  pany  Is  subject  to  the  laws  of 
"  the  and  has  its  principal 

"  place  of  business  at  ." 

or, 
"  an  act  or  ordinance  of  the  Icgis- 
"  lature  of  [cite  the  gear  in  which 
"  the  act  or  ordinance  waspaued, 
"  its  chapter  and  title].  The  said 
"  company  is  subject  to  the  laws 
"  of  the  and  has  its  principal 
"place  of  business  at  ." 

or, 
"  the  Act  7  ft  8  Vict.  c.  110,  from 
"  the  day  of  being  the  date 
"  of  the  certificate  of  complete 
"registration.  The  said  com- 
"  pany  is  subject  to  the  laws  of  the 
'*  and  has  its  principal  place 

"of  business  at  /' 

(«)  If  in  the  presence  of  a  registrar 
he  will  add  to  his  signature 
"  Registrar  of  the  port  of  ." 

If  In  the  presence  of  a  magis- 
trate, his  description  should 
be  added,  as,  for  example, 
"  Justice  of  the  peace  acting  in 
"  and  for  [naming  the  county,  city, 
"  borough,  ^c,  as  the  ease  may 


APPENDIX. 

Declaration  of  Ownership  on  behalf  of  a  Body  Corporate  {a). 


Official  Number  of  Ship 


Date  of  Registry 


18     . 


General  Description  of  Ship. 


Name  of  Ship.    British  or  Foreign  built. 


w 


(e) 


Port  of  R^try. 


How  propdled. 


Number  of  decks  •* 
Number  of  masts  •« 
Rigfged  . «  « • 
Stem  •  •         « • 


Build 

Galleries     . . 
Head 
Framework 


Measurements, 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  die 

aft  side  of  the  head  of  the  stern  post         

Main  breadth  to  outside  plank  ..         ..         ..^ 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    • . 

Tonnage, 
Tonnage  under  tonnage  deck  . . 
Closed- in  spaces  above  the  tonnage  deck,  if  any,  viz. : 

Space  or  spaces  between  decks 

Poop        

Round-house      ••         ..         •• 
Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


Feet. 


Tenths. 


No.  of  Tons. 


Length  of  engine  room 
Number  of  engines  .  • 
Combined  power  (es- 
timated horse-power) 
number    of   horses- 
power      "   • .         . . 


feet     tenths. 


Register  tonnage 


I,  the  undersigned 
in  the  county  of  of  the  Company,  dedsv 

as  follows: — ^The  said  Company  was  incorporated  by  virtue  of  (J) 

The  above  general  description  of  the  ship  is  conrect.  ,  whose  certificate 
of  competency  or  Qervice  is  No.  ,  is  master  of  the  said  ship.  The  said 
Company  is  entitled  to  be  registered  as  owner  of  shares  in  the  said  ship. 
To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of  persons  other  than 
such  persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act,  18M, 
qualined  to  be  owners  of  British  ships  is  entitled,  as  owner,  to  any  interest 
whatever,  either  legal  or  beneficial,  in  the  said  ship.  And  I  make  this  solemn 
declaration  conscientiously  believing  the  same  to  be  true. 
Made  and  subscribed  the  day  of  18 
by  the  above-named  in  the  presence  of 
(«L 


•{ 


(a)  See  M.  S.  Act,  1854,  s.  39. 
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Certificate  of  British  Registry  (a). 


Official  Number  of  Ship 
Port  Number 


Date  of  Registry 


18 


Name  of  Ship.    British  or  Foreign  built.   Port  of  Registry.     How  propelled. 


Number  of  decks. 
Number  of  masu. 
Rigged     .. 
Stem         ••         • 


Build 
Galleries 
Head 
Framework. 


Measurementi, 

Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 
aft  side  of  the  head  of  the  stem  post 

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 
Name  and  address  of  builder 


Feet. 


Tenths. 


Tonnage* 

Tonnage  under  tonnage  deck 

CHosed-in  spaces  above  the  tonnage  deck,  if  any,  viz. : 
Space  or  spaces  between  decks  .  • 

Poop        

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage 
Reduction  for  space  required  for  propelling  power 


No.  of  Tons. 


Lengd)  of  engine  room 

Number  of  engines  . . 

Combined  power  (es- 
timated horse -power) 
number  of  norses- 
power 

Name  and  address  of 
engine-maker 


feet    tenths. 


Register  tonnage 


I,  the  undersigned  registrar  of  the  port  of  hereby  certify  that  the  ship 

the  description  of  which  is  prefixed  to  this  my  certificate  has  been  duly  sur- 
veyed, and  that  the  above  description  is  tme ;  that  ,  whose  certificate  of 
competency  or  service  is  No.  ,  is  the  master  of  the  said  ship ;  and  that  the 
name  ,  residence  and  description  of  the  owner  and  number  of  sixty-fourth 
shares  held  by            are  as  follows : — 


Name,  Residence  and  Occupation  of  the  Owner. 


Number  of  Sixty- 
fourth  Shares. 


Dated  at  the  day  of  18     • 


Registrar. 


(a)  See  M.  S.  Act,  1854,  s.  44. 
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Copy  Register  for  transmission  to  Chief  Registrar  of  Shipping. 


Official  Number  of  Ship 


Name  of  Ship 


Port  Number 


Port  of  Registry. 


British  or  Foreign  batlt. 


Whether  a  sailing  or  steam- 
ship ;  if  steam,  how  pro- 
pelled     


Where  built 


When  built 


Number,  date  and  port  of  previous  registry  (if  any) 


Number  of  decks 
Number  of  masts 
Rigged  .. 
Stem     •• 


Build    .. 
Gallery 
Head    .. 
Framework 


Tonnage, 
Tonnage  under  tonnage  deck     ••         ..         «.         ..         ••         ..         •• 
Closed-in  spaces  above  the  tonnage  deck,  if  any,  viz. :  Space  or  spaces  between  decks 

Poop  

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 


Deduct  allowance  for  propelling  power 
Register  tonnage 


Now  (^  To 


(Length  from  the  forepart  of  the  stem  under  the  bowsprit  to  the  aft  side  of  the  bead  of 
the  stern  post  feet  tenths. 

Main  breadth  to  outside  of  plank  feet  tenths. 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships  feet  tenths. 


Additional  Particular*  for  Sttameri, 
Deduction  for  space  required  for  propelling  power 


Length  of  engine  room  (if  measured) 

Number  of  engines 

Combined  power  (estimated  horse-power) 


feet 


tenths. 


Tone 


Names,  residence  and  description  of  the  owners,  and  number  ^ 
of  sixty-fourth  shares  held  by  each  owner  .  •         •  •         •  •  $ 


Dated 


Registrar 


References  to  Transactions. 


Changes  of  Masters. 


N.B. — To  be  addressed  in  an  envelope  to  the  Chief  Registrar  of  Shipping,  Custom  House,  Londoo. 
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Copy  Transactions  subsequent  to  Regtstry^for  transmission  to  Chief  Megistrar 

of  Shipping. 


Official      ) 

Namber  of    S 

Ship.       S 

Port  of 
Name  of  Ship 

No.  and  Date  of  Registry 

Col.  1. 

Knmber 

of 

TnnMo- 

tloo. 

Col  2. 

Letter 
denotinf 
Mortgages 
and  Cer- 
tiflcates  of 
Mortgage. 

Col.  8. 

Namo  of  Person 

from  wiiom  Title  is 

derived. 

Co1.4u 

Number 

of 
Sharet 
allboted. 

Col.  5, 

Bate 
ofBegUtnr. 

Col.0. 

Nature  and  Date  of 
transaction. 

Col  7. 

Name,  Eestdence.  and 

Occupation  of  Traniferee, 

Mortgagee  or  other 

Person  acquiring  Tide 

or  Power. 

Col.  8. 

Number  and 

Account  of  tttb- 

•eqvent  Tnuitoc- 

Uoot,  thowlnff 

how  Interest 

SUMMARY. 

Cd.  14. 

Remarks. 

CoL9. 

Numberof 
Transac- 
tion under 
wUch 
Title 
acquired. 

Col.  10. 
Hftmm  of  Owners. 

Col.  11. 

Mortgages  and 

Certiflcates  of 

Mortgage. 

Col  12,           i 

Names  of 
Mortgagees  and 
Attomles  under 
Certificates  of 

:::oi  is. 

Number 

of 
Sharea. 

w 

• 

Registrar. 

N3.— To  be  addregaed  in  an  envelope  to  tbe  Chief  Registrar  of  Shipping,  Custom  H^use,  London. 
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(ft)  These  pftrtlcnUn  to  be  filled 
up  ftt)m  the  certiflcate  oL  the  ship's 
tegistiy. 


(e)  Eveiy  partioulu  should    be 
fUllysuted. 


(rf)  "I"  or  "we." 
(«)  "my '•or"  our." 

(/)  State  the  pUee  or  pUcei. 


ig)  Ship's 

(A)  "his "or "their." 


Certifcate  of  Sale  (a). 


Official  Number  of  Ship 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship. 


w 


British  or  Foreign  built. 


(*) 


Poet  of  Registry. 


How  propelled. 


Number  of  decks  .  • 

Number  of  masts  •• 

Rigged 

Stern  • .         •  • 


Build 

Galleries    • 
Head 
Framewoik 


Measurementt, 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

aft  side  of  the  head  of  the  stem  post 
Main  breadth  to  outside  plank  . « 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    • . 


ToHnag€, 
Tonnage  under  toonage  deck  •  •         •  • 

Closed- in  spaces  above  the  tonnage  deck,  if  any»  viz. : 
Space  or  spaces  between  decks  •  •         •  f 

Poop         

Round-house 

Other  inclosed  spaces,  if  any,  naming  them  .  • 

Gross  tonnage        •  • 
Reduction  for  space  required  for  propelling  power 


Feet. 


Tenths. 


Mo.  of  Tool 


Length  of  engine  room 

Number  of  engines 

Combined  power  (estimated 
horse-power)  number  of 
hones-power        


feet 


tenths. 


Register  tonnage 


Account  of  rule  to  the  abim-mentioned  Skip. 


Names  of  Owners. 


No.  of  Shares 
held  by  each. 


Account  of  Mortgages  or  CertiScates 
of  Mortgage  granted  in  respect  of  Ship. 


w 


(d)         the  undersigned,  being  owner    of  the  ship  ahove  described  m  stated 
in  the  foregoing  account  of  title,  hereby  appoint 

(e)  attorney  in  (e)  name     and  on  (e)  behalf  to  sell  Ae  above 

ship,  and  to  execute  and  do  all  such  deeds,  matters  and  things  as  may  be  neces- 
sary for  carrying  into  eflfect  the  power  hereby  given,    (d)         declare  that  the 
ship  shall  not  be  sold  for  a  less  sum  than 
{d)  declare  that  the  ship  may  be  sold  at  (/) 

{d)  declare  that  the  above  power  shall  not  be  exercised  after  the  expin- 

tion  of  months  from  the  date  hereof. 

In  witness  whereof  (d)  have  hereunto  subscribed  («)  naaae    and 

affixed  («)  seal     this  day  of  one  thouswd  eight  hundred 

and 

,  registrar  of  the  port  of  » hereby  certify  that  the  above-written 

ship  (g)  and  to  the  title  of  the  above-i 

t ;  and  1  further  certify  that  the  said  owner       ha 


particulars  relating  to  the  ship  (g)  and  to  the  title  of  the  above-men- 


tioned owner    are  correct ; 
duly  subscribed  and  affixed  (A) 


signature     and  seal 


as  above  i^kpcafs. 
Registrar. 


(o)  See  M.  S.  Act,  1854,  s.  70. 
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[On  M«  back  of  this  form  i$  the  following  IndontnunL] 

N.B. — In  case  qfTranrfer  it  may  be  made  by  Indortement  in  the  following  form : — 

Transfer  op  MoRTOAas  (a). 
1  [or  "  mr\  the  within-mentioned  in  consideration  of  thit  daj  paid  to  mo  [or  "  ni"]  br 

hereby  transfer  to  tiim  [or  "  them"]  ttie  benefit  of  the  within  written  security.    In  witness  whereof  I  [or  **  we"] 
h«     hereunto  subscribed  my  [or  **  our"]  name     and  affixed  my  [or  '*  our"]  seal     this  day  of  one 

thousand  eight  hundred  and 

Executed  by  the  above-named 
in  the  presence  of 

N.B.— /fi  case  a  Mortgage  i*  paid  qf,  the  following  Memorandum  of  its  Diteharge  may  be  used. 
Received  the  ram  of         in  discharge  of  the  within-written  security.    Dated  at        this        day  of        18    . 

of  . 

(a)  See  M.  S.  Act,  1854,  s.  78. 
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{On  the  back  ofihUform  is  the  following  Indonewunt.] 

N.B. — In  cote  qf  Tranrfer  it  may  be  made  by  Indorsement  in  the  following  form  : — 

Transfer  of  Mortgage  (a). 
I  Tor  "  we"]  the  within-mentioned  in  coniideration  of  this  day  paid  to  me  [or  «  us"]  by 

hereby  transfer  to  him  [or  "  them"]  the  benefit  of  the  within-written  security.    In  witness  whereof  1  {or  •'  we^ 
ha       hereunto  subscribed  my  [or  **  our"]  name     and  affixed  my  [or  **  our^]  seal     this  day  of  one 

thousand  eight  hundred  and 

£xecuted  by  the  above-named 
in  the  presence  of 

N.B.— /fi  cote  a  Mortgage  it  paid  off,  the  following  Memorandum  cfitt  Discharge  wsay  be  used. 
Received  the  sum  of         in  discharge  of  the  within-written  security.    Dated  at         this         day  of         18     • 
Witness  of 

(a)  See  M.  S.  Act,  1854,  s.  78. 
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[On  Mtf  6mA;  of  this  form  U  the  following  Indonemeni,} 

N.B. — /n  cow  qf  Tranter  it  may  be  made  by  Indorsement  in  the  fiUowing  form  .— 

Transfer  of  Mortgage  (a). 

I  {or  "  we"]  the  withln-mentioiied  in  coniideratlon  of  this  day  paid  to  me  [or  **  ni"]  by 

hereby  transfer  to  him  [or  "  them"]  the  benefit  of  the  within-written  security.    In  witness  whereof  I  [or  "  weH 

ha     hereunto  subscribed  my  [or  "  our"]  name     and  affixed  my  [or  "  our"]  seal     this  day  of  one 

thousand  eight  hundred  and 

Executed  by  the  above-named 
in  the  presence  of 

N.B. — In  ease  a  Mortgage  is  paid  <ff,  the  following  Memorandum  qfits  Discharge  may  be  used, 

BeeeiTed  the  sum  of         in  discharge  of  the  within-written  security.    Dated  at        tliis        day  of       18     . 
Witness  of 
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(a)  See  M.  S.  Act,  1854^  s.  78. 
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[On  a<  tecA  0/  this  form  U  the  following  Indoritwunt.] 

N.B. — In  cote  of  Tranter  it  may  be  made  by  Indoraement  in  the  following  form: — 

Transfer  of  MoRTOAOE(a). 

I  [or  "  we"]  the  wlthin-mentloned  in  contidenition  of  this  dwr  pmld  to  me  Tor  "  Ui-J  by 

hereby  transfer  to  him  [or  ••  them"J  the  benettl  of  the  wlihln-written  fecurity.    In  witneM  whereof  I  [or  "we"] 

ha     hereunto  8ub»3ribed  my  [or  "  our**]  name     and  affixed  my  [or  ••  our"]  seal     this  day  of  om 

thousand  eight  hundred  and 

Executed  by  ihe  above-named 
in  the  presence  of 

N.B. — In  ease  a  Mortgage  it  paid  qft  the  following  Memorandum  rfits  Diteharge  may  be  meed. 
Received  the  sum  of        in  discharge  of  the  wlthlnwrlttcn  security.    Dated  at         thU         day  of        IS     . 
Witness  of 

(a)  See  M.  S.  Act,  1854,  s.  78. 
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Certificate  of  Mortgage  {a). 


(a)  See  M.  8.  Act,  1854,  t.  79. 


Official  Number  of  Ship 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship.    British  or  Foreign  built. 


Port  of  Registry. 


How  propelled. 


Number  of  decks  • . 

Number  of  masts  .  • 

Rigged 

Stem  •  •         •  • 


Build 

Galleries    . « 
Head 
Framework 


Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

Mh  side  of  the  head  ot  the  stern-post        

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    • . 


Tonnage, 
Tonnage  under  tonnage  deck 
Closed-  in  spaces  above  the  tonnage  deck,  if  any,  viz* : 

Space  or  spaces  between  decks 

Poop         ..         

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 

Gross  tonnage        •  • 
Reduction  for  space  required  for  propelling  power 


Feet. 


Tenths. 


No.  of  Tons. 


Length  of  engine  room         feet 
N  umber  of  engines 
Combined  power  (estimated 

horse-power)  number  of 

horses-power 


tenths. 


Register  tonnage 


Aecount  of  Title  of  Owners, 


Names  of  Owners. 


Number  of  Sixtj-fourth 
Shares  held  by  each. 


Existing  Mortgages  or  Certificates  of 
Mortgage  on  the  same  Ship,  or  Shares 
IWuded  in  this  Certificate. 


W 


(c)  the  undersigned  being,  as  above  stated*  owner     of  shares  in  the  ship  abore 

described,  as  stated  in  the  foregoing  account  of  title,  hereby  appoint 
(<0  attorney  in  {d)  name     and  on  behalf  to  mortgage  the  said  shares,  and  to 

execute  and  do  iXi  such  deeds,  matters  and  things  as  may  be  necessary  for  carrying  into  effect 
the  power  hereby  giren.  (e)  declare  that  the  amount  of  money  to  be  raised  by  mortgage 
under  this  power  shall  not  exceed  and  that  the  rate  of  interest  at  which  the  same  is 

raised  shall  not  extent  for  every  one  hundred  pounds  by  the  year,    (e)  declare 

that  the  power  of  mortgaging  hereby  given  may  be  exercised  at  .    (e)       declare  that 

the  above  power  shall  not  be  exercised  after  the  expiration  of  months  (torn  the  date 

hereof. 

Id  witness  whereof  (e)         have  hereunto  tubscribed  ((I)         name     and  affixed  (tf) 

seal     this  day  of 

I  registrar  of  hereby  certify  that  the  above-written  particulars  relating  to  the 

ship  and  the  title  thereto  are  correct;  and  I  further  certify  that  the  Mtid  owner  ha  duly 
subscribed  and  affixed  («)  signature       and  seal       as  appear4  above. 

Registrar. 


N.B»— These  paxticulars  to  ha 
filled  up  ftrom  the  certificate  of 
the  ship^s  registry. 


(b)  fivery  paxtittilar  should  be 
fully  stated. 


<c)  ''I^or  "we.* 


(d)  "my "or "our.* 


(•)  " hie »•  or  "their." 


[On  the  hack  of  this  form  it  the  following  Indorsement.] 
The  within-mentioned  shares  in  the  ship  were  this  day  mortgaged  to 

secure  .    Dated  at  this  day  of  one  thousand  eight  hundred  and 


(/) 


of  (p) 


(/)  "Registrar"  or  "consular 
officer,"  (u  ike  case  ma§  he, 

ig)  State  port  or  place. 
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(b)  These  pertieiilan  to  be  filled 
np  flrom  the  certificate  of  the 
•hip's  legistiy. 


(c)  "I "or "we." 

(d)  •*  mortgagtof  "  or  "  seUlng/ 

(e)  "me "or "us.** 

(/)  "  mortgage  **  or"  sale.** 

ig)  "my  "or  "our." 

(*)  "  owner**  or  "mortgagee." 


APPENDIX. 

Sevocation  of  Certificate  of  Mortgage  or  8ale{€C). 


Official  Number  of  Ship 


Date  of  Regiftry 


18 


General  Description  of  Ship. 


Name  of  Ship. 


(*) 


Bridsh  or  Foreign  btiilt. 


(») 


Port  of  Registry. 


How  propelled. 


Number  of  decks.  • 
Number  of  masts .  • 
Rigged      .. 
Stem 


Bufld 

Galleries     . 
Head 
Framework 


MeamrtmenU, 
Length  from  the  fore  part  of  stem  under  die  bowsprit  to  the 

aft  side  of  the  head  of  the  stem  post         

Main  breadth  to  outside  plank  ..         •• 

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships   •  • 


Feet 


Tonnage, 
Tonnage  under  tonnage  deck  • . 

Closed-  in  spaces  above  the  tonnage  deck,  if  any,  viz.: 

Space  or  spaces  between  decks 

Poop        ..         ..         ..         .. 

Round-house      ••         ..         

Other  inclosed  spaces,  if  any,  naming  them 


No.orTa 


Gross  tonnage        •  • 
Reduction  for  space  required  for  propelling  power 


Lengrth  of  engine  room    fee^  tenuis. 

Number  of  engines  •  • 

Combined  power  (es- 
timated horse-power) 
number  of  horses- 
power  . .         •  • 


Register  tonnage 


of  being  owner    of  shares  in  the  ship  above  described,  hereby  re- 

voke the  power  oi{d)  the  said  shares  given  by  (e)  to  by  a 

certifiicate  of  (/)  dated  the  day  of  one  Uiousand  eight  hundred 

and 

In  witness  whereof  (c)  have  hereunto  subscribed  (^)  name    and 

affixed  {g)        seal    this        day  of         one  thousand  eight  hundred  and 

I,  registrar  of  hereby  certify  that  the  ^ 

said  (A)  ha     executed  this  power  of  re-  > 

vocation  in  manner  above  appearing.  j 

Registrar  of 


(a)  See  M.  S.  Act,  1854^  s.  83. 
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Deelaration  hy  Representative  of  a  deceased  Oumer  taking  by 
Transmission  (a). 


0€Scial  Number  of  Ship 


Date  of  Registry 


18 


General  Description  of  Ship. 


Name  of  Ship.    British  or  Foreign  built 


(») 


(c) 


Port  of  Registry. 


How  propelled. 


Number  of  decks  •• 

Number  of  masts  •  • 

Rigged 

Stem  ••        •• 


Build 

Galleries     • , 
Head 
Framework 


Meatmrementt. 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 
aft  side  of  the  head  of  the  stem  p6st  •  •         •  • 

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  ceOing  at  midships    • . 


TonnagBt 

Tonnage  under  tonnage  deck 

Closed-in  spaces  above  the  tonnage  deck,  if  any,  viz.; 

Space  or  spaces  between  decks 

Poop         

Round-house       ••         ••         ••         ••         •• 

Other  inclosed  spaces,  if  any,  naming  them 


Feet 


Tenths. 


No.  of  Tons. 


Gross  tonnage        •• 
Reduction  for  space  required  for  propelling  power 


Length  of  engine  room 
Number  of  engines     .  • 
Combined   power    (es- 
timated horse-power) 
number    of    horses- 
power 


feet      tenths. 


Register  tonnage 


(d)  the  undersigned  (e) 

declare  as  follows :— (/)  (d)  declare  that  the  person  appearing  by 

the  register  book  to  be  the  (g)         of  shares  in  the  ship  above  described, 

died  at  in  the  county  of  (A). 

To  the  best  of  my  knowledge  and  belief,  no  person  or  body  of  persons  other 

than  such  persons  or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act, 

1S54,  qualified  to  be  owners  of  British  ships,  is  entitled,  as  owner,  to  any  interest 

whatever,  either  legal  or  beneficial,  in  the  said  ship.     And  (d)  make  this 

solemn  declaration  conscientiously  believing  the  same  to  be  true. 

Made  and  subscribed  the  day  of  18 

by  the  above-named  in  the  presence  of 

(0 


•J 


APPDX. 


(a)  See  M.  S.  Act,  1854,  s.  58. 


(»)  If  foreign  bum,  add 

"  and  her  foreign  name  if  ." 

(e)  If  British,  Insert 
"  British.— BuUt  at  In  the 

"  county  of  on  the  day 

"  of       18      ." 

If  foreign,  insert 
"  Foreign.— Built  at  [naming  tht 
"  place  and  country],  on  the 
"  day  of       18     /* 

OTt 

If  foreign,  and  time  and  place 
of  build  unknown,  insert 
"  Foreign.  —  Time  and  place  of 
"  build  are  unknown  to  the  de- 
"  clarant." 
or. 

If  a  condemned  ship,  insert 
"  Condemned   by   the   Court   of 
"  [naming  the  Court],  on  the 
•♦  day  of  ." 


(d)  "I "or "we.'' 

(0)  Here  insert  name,  description 
and  place  of  birth  of  declarant. 

(/)  "I  am  "or  "we  are." 

iy)  '*  owner"  or  '*  mortgagee." 

(A)  Here  insert 

"  on  the  day  of  having 

**  first  duly  made  his  will,  dated 
"  the  day  of  whereby  he 
"appointed  ['me'  or  'us']  exe- 
"  cutor,  and[*I '  or  *  we 'J  proved 
"  his  said  will  on  the  day  of 

"        in  the  Court  of  ." 

or, 
**  on  the  day  of  intestate, 
"  and  that  letters  of  administra- 
"  tion  of  his  estate  and  effects 
"  were  on  the  day  of  duly 
"granted  to  ['me'  or  'us'J  by 
"  the  Court  of  ." 

(<)  If  in  the  presence  of  a  registrar 

he  will  add  to  his  signature 
"  Registrar  of  the  port  of  ." 

If  in  the  presence  of  a  magis- 
trate, his  description  should 
be  added,  as,  for  example, 
"  Justice  of  the  peace  acting  in 
"  and  for  [naming  the  county,  city, 
"  borough,  ^€,,  a$  the  ea$e  mau 
"6«.r 
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{b)  Ifforeignbum,  add 

-  *  and  her  foreign  name  i»  •** 

(c)  If  Britlth,  insert 
*'  British  —Built  at  In  the 

<«  county  of  on  the  dajr 

"  of  18     /' 

If  foreign,  insert 
"  Foreign.— Built  at  {pav^  the 
*'  plaet  and  counini].  on  the 
"  day  of  18     /' 

or, 

If  foreign,  and  time  and  place 
of  buUd  unknown,  insert 
"  Foreign.  —  Time  and  place  of 
**  build  are  uuknovn  to  the  de- 
••  clarant.'» 
or, 

If  a  condemned  ship,  insert 
"Condemned   by  the  Court  of 
**  [naming  the  Court],  on  the 
"day  of         ." 


(i)  "I"  Of  "we." 

(<)  "  owner  "  or  "  mortgagee." 

(/)  "  adjudged  a  bankiupt." 

(S)  Here  state  who  has  been  ap- 
pointed. 

(A)  "  official "  or  "  creditoia,"  or 
"  official  and  creditors/' 

(0  "I  am  "or  "we  are." 

(*)  "  owner"  or  "  mortgagee." 

(0  If  in  the  presence  of  a  registrar 
he  will  add  to  his  signature 
"  Registrar  of  the  port  of  ." 

If  in  the  presence  of  a  magis- 
trate, his  description  should 
be  added,  as,  for  example, 
"  Justice  of  the  peace  acting  in 
"  and  for  inaming  the  eouniff,  dtp, 
**  borought  ^c.,  at  the  cote  mag 

"  b€]» 


Declaration  of  Ownership  or  Interest  on  Dransmissim  bg 
Bankruptcy  (a). 


Official  Number  of  Ship 


Date  of  Registry 


18 


GeDeral  Description  of  Ship. 


Name  of  Ship.    Qritish  or  Foreign  built 


W 


(0 


Port  of  Registry. 


How  ptopdled. 


Number  of  decks .  • 
Number  of  masts  •  • 
Rigged  • .  •  • 
Stem         •  •         •  • 


Build 

Galleries    •  • 
Head 
Framework 


Meatwementi. 
Length  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

aft  side  of  the  head  of  the  stem  post        •  • 
Main  breadth  to  outside  plank         •  •        *•  •         •  •  ^       •  • 
DepUi  in  hold  from  tonnage  deck  to  ceiling  at  midsbips   • . 


Tonnage, 
Tonnage  under  tonnage  dock  ••        ••        •• 

Closed-in  spaces  above  the  tonnage  deck,  if  any,  viz.  t 
Space  or  spaces  between  decks  • «         •  • 

Poop  • 

Round-house •         •• 

Other  inclosed  spaces,  if  ai^,  naming  them 


Feet. 


Teocfas. 


No.  of  To 


Gross  tonnage        •• 
Reduction  for  space  required  for  propelling  power 


Length  of  eng^e  room 
Number  of  engines  •  • 
Combined  power  (es- 
timated horse-power) 
number    of   horses- 
power  •  •         •  • 


feet      tenths. 


Register  tonnige 


W 


the  undersigned 


declare  as  follows: — The  person  appearin^by  the  register  book  t»  be  tbe(«) 
of  shares  in  the  ship  above  described,  was  on  the  day  of 

one  thousand  eight  hundred  and  duly(/)  >nd(^)  "P* 

pointed  (A)  assignee  of  die  estate  and  effects  of  the  said  ^""^^fl 

entitled  to  be  registered  as  (frj  of  the  said  shares  of  4e  said 

ship.    And  {d)  make  this  solemn  declaration  conscientioualy  beficviog 

the  same  to  be  true. 
Made  and  subscribed  by  the  above-named  I 

in  the  presence  of  } 

(0 


(a)  See  M.  8.  Act,  1864,  s.  68. 
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Didaraiian  on  TVammissiini  hy  Mcarriage{a). 


Official  Number  of  Ship 


Date  of  Registry 


18 


General  Deacriptioo  of  3bip. 


Name  of  Ship. 


W 


British  or  Foreign  built* 


Port  of  Eegistry. 


(e) 


Number  of  decks  . 
Number  of  masts 
Rigged       ••        < 
Stem  •• 


How  propelled. 


Build 

Galleries    • . 
Head  . . 

Framework 


Meatwrementi* 
Lfength  from  the  fore  part  of  stem  under  the  bowsprit  to  the 

aft  aide  of  the  head  of  the  stem  post       

Main  breadth  to  outside  plank  

Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships    • . 


Tonnage  under  tonnage  deck  

Cioaed-in  spaces  above  the  tonnage  deck,  if  any,  viz. 

Space  or  tpaces  between  decks 

Poop        

Round-house 

Other  inclosed  spaces,  if  any,  naming  them 


Feet 


Tenths. 


No.  of  Tons. 


Gross  tonnage        •  • 
Reduction  fqr  space  required  for  propelling  power 


LengUi  of  engine  room 
Number  of  engines  •• 
Combined  power  (es- 
timated horse-power) 
number    of    horsef- 
power  •  • 


feet     tenths. 


Register  tonnage 


I.  the  undersigned  of  in  the  county  of 

declare  4S  foUewPS—I  am  a  natural- bora  subject  of  her  Mi^esty,  bom  at 
in  the  county  of  and  hay^  never  taken  the  eath  of  allegiance  to  any  foreign 

state.    I  declare  that  on  the  day  of  one  thousand  eight  hundred 

and  I  intermarried  with,  and  am  now  the  husband  of  the  person 

appearing  on  the  register  book  to  be  the  owner  of  shares  in  the  said  ship, 

and  I  declare  that  on  such  marriage  the  interest  of  the  said  became  by 

law  vested  in  me,  and  that  I  am  entitled  to  be  registered  as  owner  of  the  said 
shares  in  place  of  the  said  .    To  the  best  of  my  knowledge  and  belief,  no 

person  or  body  of  persons  other  than  such  persons  or  bodies  of  persons  as  are 
by  the  Merchuit  Shipping  Act,  1854,  qualified  to  be  owners  of  British  ships  is 
entitled,  as  owner,  to  any  interest  whatever,  either  le^^al  or  beneficial,  in  the 
said  ship.  And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true. 

Made  and  subtcribed  the  day  of 

by  the  above-named  in  the  presence  of 

w 


18     A 


(a)  See  M,  8.  Act,  1854,  s.  58. 
P2 


ccxxvu 


(6)  irforeiffiibuUt,add 
"  and  her  foreign  name  it 


(e)  If  British,  huert 
"  British.— Built  at  fai  the 

"  countj  of         on  the  day 

"of  18     ." 

If  foreign,  insert 
"  Foreign.— BuUt  at  [iiaailii^  dU 
"  place  and  country],  on  the 
"  day  of  18     .'• 

or, 

If  foreign,  and  thne  end  place 
of  build  unknown,  insert 
"Foreign.  — Time  and  place  of 
"  build  are  unknown  to  the  de- 
"  darant." 
or. 

If  a  condemned  ship,  insert 
"  Condemned  by   the   Court  of 
'*  {naming  ike  Court],  on  the 
**  day  of         .*• 


(d)  If  in  the  presence  of  a  regis- 
trar  he  will  add  to  his  sig- 
nature 
"  Eeglstrar  of  the  port  of  ." 

If  in  the  presence  of  a  mugis- 
trate,  his  description  should 
be  added,  as,  fDr  example, 
"  Justice  of  the  peace  acting  in 
"  and  for  [natning  the  county,  citp, 
**  borough,  4«.,  as  iMe  ease  smv 
"  *#1." 
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(a)  See  M.  8.  Act,  18M,  a.  74. 


*  Alter  according  to  cireum- 
itanoei. 


APPENDIX. 

Declaration  by  Mortgagee  taking  by  TransmisHon(a). 


No. 


DaU  rf  RegittTf, 


Name  of  Ship. 


Number  of  decks 
Number  of  masts 
Rigging 

Stem     ••         •• 


British  or 
Foreign  built. 


Port  of  Registry. 


How  propelled. 


By  Heam  or  mls^  atd  if 
by  steaatf  whether  by 
foddUt  or  serem^ 


Nature  qf  and  whe- 
ther standing  or 
running  bowsprit. 

Round  square  or 
other  description. 


Build 
Gallery 
Head 
Framework 


Caroel  or  elimeker. 

Descripticm  ^ 

Kind^. 

Wood  or  other  mmiorimL 


Measurements, 

Length  from  the  fore  part  of  stem  under  the  bowsprit  to 

the  aft  side  of  the  head  of  the  stem  post  •  • 

Main  breadth  to  outside  of  plank   ••         ..         .**    .     < 
Depth  in  hold  from  tonnage  deck  to  ceiling  at  midships 


Feet. 


Tenths. 


TonTuxge, 

Tonnage  under  tonnage  deck  

Closed- in  spaces  above  the  tonnage  deck,  if  any,  viz. : 
Space  or  spaces  between  decks         •  •         •  • 

Poop     ••         ••         ••         ••         ••         •• 

Round-house 

Other  inclosed  spaces,  if  any,  naming  them  •  • 


Total 


No.  of  Tom. 


Additional  Particulars  for  Steamers, 

Deduction  for  space  required  for  propelling  power  (say 
whether  -^ths  or  -f^ihs,  or  as  measured)  •  • 

Length  of  engine  room  (if  measured)        ••         •• 

Eng^es         ••         ••         r*        ••         ••         ••         •• 

Combined  power  (estimated  horse-power)  •  •        • . 


Tons. 


Feet.      Tenths. 


Number  of  Engines. 


No.  of  honcs-povcr. 


Register  tonnage  (after  making  deduction  for  ) 
space  for  propelling  power  in  steamers)       $ 


in  the  coimty  of 


declare  as 


I,  the  undersigned  A,  B.  of 
follows: — 

I  declare  that  the  person  appearing  by  the  register  book  to  be  the  mortgagee 
of  shares  in  the  ship  above  described*  [died  at  in  the  comnty  ^ 

having  first  duly  made  his  will,  dated  the  day  qf  whereby  he  appohsUd  ■■« 
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Declakation  bt  Mortgagee  taking  by  Transmissioit — emtinued. 

exteutor,  and  I  proved  his  said  mU  on  the  day  qf  in  the  Court  of  ], 

or  l^died  at  in  the  county  of  on  the  day  qf  intestate,  and  that 

letters  qf  administration  qfhis  estate  and  effects  were  on  the  day  ff  duly 

granted  to  me  by  the  Court  of  ], 

or, 
We  declare  that  C.  D.,  the  person  'appearing  on  the  register  book  to  be  the 
mortgagee  of  shares  in  the  ship  above  described*  [^was  on  the 

day  <4  duly  adjudged  a  bankrupt^,  or  {was  duly  declared  insolvent'],  and 

that  we  were  on  the  day  of  appointed  assignees  of  the  said 

C  D;  and  we  are  by  law  entitled  to  be  reg^istered  as  mortgagees  of  the  said 
shares  of  the  said  ship  in  place  of  &e  said  C  D,, 

or,  ^ 

I  declare  that  on  the  day  of  1  intermarried  with  and  am  now  the 

husband  of  C.  D,,  the  person  appearing  on  the  reg^ister  book  to  be  the  mort. 

Sigee  of  shares  in  the  said  ship,  and  I  declare  that  on  such  marriage 

e  interest  of  the  said  C  D,  became  by  law  vested  in  me,  and  that  I  am 
entitled  to  be  registered  as  mortgagee  of  the  said  shares  in  place  of  the 
said  C.  D, 

And  I  make  this  solemn  declaration  conscientiously  believing  the  same  to  be 
true. 

(Signed) 
Made  and  subscribed  by  the  above-named  A.  B, 
in  the  presence  of  me 

(  Signed  )  Registrar  or  Justice  of  the  Peace, 


The  following  Forms,  which  relate  to  the  hiring,  payment  and 
discharge  of  Seamen ;  also  to  their  discipline  and  Medical 
Stores,  are  issued  by  the  Board  of  Trade  (a). 


(a)  See  M.  S.  Act,  1854,  s.  9. 
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APPENDIX. 


SCALE  of  MEDICINES  and  MEDICAL   STORES  suitable  to 

British  Merchant  Ships  namgating  between  the 

Issued  by  the  Board  of  Trade,  in  pur- 


Names  of  Medicines,  Medicaments,  &o. 


Proportions  for  Ships  carrying  the  nnder- 
mentioned  number  of  Mni  and  Boys. 


Column  1. 
10  and  under. 


Column  2. 

From  11  to  20, 
inclusive. 


Columns. 

21  and  np- 
wirds. 


Castor  oil  .•         ••         ••         ••         ••         ••         •• 

Epsom  salts •         ••         •• 

Calomel  •••      ••         .•         ••         ••         •• 

Powder  of  jalap  ••         ••         • 

Ditto         rhubarb       ••         ••         

Cream  of  tartar  ••         ••         ••         ••         ••         •• 

Sulphur  (sublimed)      •  •         • r* 

Alum      .•         ••         ••         ••         ••         ••         ••         •• 

Powdered  ginger  ••         ••         ••         •• 

Sulphate  of  quinine      ••         ••         ..         ••         •• 

Ditto  ditto,  in  vessels  trading  to  the  east  or  west  coast 

of  Africa ;  to  the  coast  of  China  and  Borneo        •  • 
Balsam  of  copaiba        .•         ••         ••         ••         •• 

Carbonate  of  magnesia  ••         ••         ••         ••         .. 

Olive  oil  

Spirit  of  turpentine      ••         ••         ••         ••         ••         •• 

Laudanum         ..         ••         ••         ••         ..         •• 

Bicarbonate  of  soda      . .         .  •         -  •         •  •         • . 

Tartaric  acid  (powdered)         •  •         . .         •  •         •  •         •  • 

Goulard's  extract  

Compound  chalk  powder  (in  a  stoppered  bottle) 

Dover's  powder..         ••         ..         ..         ••         ••         •. 

Essence  of  peppermint,  each  ounce  to  contain  1  dram  of  the 

oil 

Purging  pills,  each  to  contain  of  the  compound  extract  of 

colocynth  4  grains  and  calomel  1  grain 

Ditto  powders,  each  to  contain  of  calomel  2  grains  and  com- 
pound powder  of  jalap  1  dram 

Opium  pills,  each  to  contain  of  opium  1  grain  and  Castile 

soap  4  grains  

Emetic  powders,  each  to  contain  ipecacuanha  1  scruple  and 

emetic  tartar  2  grains  • .         •  •         •  •         » •         • . 

Blue  pills,  5  grains  each  • .         •  •         • .         •  • 

Powders,  sudorific,  10  grains  of  nitre,  10  grains  of  cream  of 

tartar,  and  5  grains  of  Dover's  powder      .  • 
Simple  ointment  ..         ..         ••         ••         •• 

Mercurial  ditto  ••         ••         ••         ••         ••         •• 

Basilicon  ditto  ••         ••         ••         •• 

Blistering  plaister        ••         ••         ••         ••         •• 

Adhesive  plaister  (in  tin  case)  ••         ••         ••         «. 

The  solution  of  the  chloride  of  zinc   .  •         •  •         •  * 

Tincture  of  rhubarb     ••         ..         ••         ••         ••         •• 

Opodeldoc         ••         ••         ••         .•         ••         -•         •• 

Paregoric  •         


lib. 
3 


1  ounce 
2 
4 
1 

1 
i 

1 
4 
2 


1 
1 

1 

1 

8  dozen 

1 

1 

1 
2 


6  ounces 
2 
8 
2 

1  yard 
14  pints 
4  ounces 
8 
4 


2  lbs. 

6 

1  ounce 

1 

2 

4 

6 

2 

2 

1 

2 
8 
3 
8 

4 
4 
12 
8 
2 
2 
2 

2 

6  dozen 

2 

2 

2 
3 

2 

12  ounces 

4 

6 

4 

2yard8 
28  pints 
10  ounces 

6 

6 


3  lbs. 
12 

2oaoces 
2 
3 
8 
8 
3 
3 
2 

4 
12 

4 
12 

6 

8 
16 
12 

4 

3 

3 


16  ounces 

8 
10 

8 

3  yards 
56  pints 
12  ounces 
10 

8 


Note  1.— Section  224  of  "The  Merchant  Shipping  Act,  185i,"  contains  the  following  provisions,  vis. :— «*The 
following  rules  shall  be  observed  with  respect  to  medicines,  medical  stores  and  anti-scorbutics;  that  is  to  say: 
(1.)  The  Board  of  Trade  shall  ttom  time  to  time  issue  and  cause  to  be  published  a  scale  of  medicines  and  medical 
stores  suitable  to  accidents  and  diseases  arising  on  sea  voyages.  (2.)  The  owner  of  every  ship  navigating  between 
the  United  Kingdom  and  any  place  out  of  the  same  shall  provide,  and  cause  to  be  constantly  kept  on  board  such 
ship,  a  supply  of  such  medicines  and  medical  stores  in  accoidance  with  the  said  scale.  And  if,  in  any  such  ship  as 
aforesaid,  such  medicines,  medical  stores,  lime  or  lemon  juice,  or  other  articles,  sugar  or  vinegar,  as  are  bereiab^bre 
required,  are  not  provided  and  kept  on  board,  as  hereinbefore  required,  the  master  or  owner  shall  incur  a  penalty  noc 
exceeding  twenty  pounds;  and  if  the  master  of  any  such  ship  as  aforesaid  neglects  to  serve  out  the  lime  or  lemoo 
Juice,  or  other  articles,  sugar  or  vinegar,  in  the  case  and  manner  hereinbefore  directed,  be  shall  tat  each  such  oflboee 
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Accidents  and  Diseases   arising  on   Sea    Voyages,    to    be   kept    on    board 
United  Kingdom  and  any  Place  out  of  the  same. 

suance  of  17  &  18  Vict  c.  104,  s.  224. 


Names  of  Medicines,  Medicaments,  &c. 


Proportions  for  Ships  carrying  the  under- 
mentioned number  of  |deu  and  Boys. 


Colomn  1. 


10  and  under. 


Column  2. 


From  11  to  20 
InclusiTe. 


Column  3. 

21  and  up- 
wards. 


The  following  in  addition  in  all  vessels  carrying  a  Surgeon, 
with  50  or  more  persons  on  board. 

Spirit  of  nitric  ether 

Acetate  of  lead  • 

Croton  oil  ••         ••         ••         ••         ••         .. 

Camphor  

Tartar  emetic 

Hydriodate  of  potass  (iodide  of  potassium)  •  •         .  •         • 

Ergot  of  rye       ..         ••         ••         ..         •• 

Tincture  of  digitalis      . .         .  •         .  •         •  •         •  •         • 

Powder  of  ipecacuanha  •  • 

Sulphate  of  zinc  •  •         •  •         •  •         •  • 

Lunar  caustic 

Muriate  of  morphia 

Watery  extract  of  aloes  . .         .  •         •  •         •  • 

Blue  pill  ..         

Aromatic  confection,  in  powder         •  •         •  •         •  • 

Prepared  chalk  . .         •  •         


Scale  of  Medical  Stores  and  Necessaries. 

Arrow  root        

Pearl  barley 

Rice • 

Lint        

Sponges  

Scales  and  weights        

Graduated  drop  measure  •  •         •  •         •  • 

Scissors 

Syringes  

Lancets  ••         ••         ••         ••  ••         >• 

Bandages  of  different  sizes      •  •         •  • 

Calico 

Flannel  ..         ..         ••         ••         •• 

Needles,  pins  and  thread        •  •         .  • 

Splints,  common  

Irusses,  single,  36  inches  in  girth 
Pestle  and  mortar         . .         .  •         . . 
Enema  syringe,  with  printed  directions  for  use 

Tile        

Funnel    ..         •• 

Pewter  cup,  small         

Teaspoons,  pewter        

Spatula  ••         ••         •>         ••         ••         •• 

Bougies  • 

Tape 

Catheter  


lib. 

2 

4 

i 

1  ounce 

1  set 


2  No. 
2 


3  yards 
2 


1  set 
1  No. 

1 
1 


1  set 
1  piece 
INo. 


2  lbs. 

4 

8 

\ 

\\  ounce 
1  set 
1  No. 

1  pair 

2  No. 
2 

6 

4  yards 

3 

1  paper 

1  set 

1  No. 

1 

1 

1 

1 

1 

1 

1 

1  set 

1  piece 

INo. 


2  ounces 

2 

2  drams 

1  ounce 

\ 
2 

2 
2 

1 
1 
1 
1  dram 

1  ounce 
1 

2 
ilb. 

4  lbs. 
8 
12 

i 

2  ounces 
1  set 

1  No. 

1  pair 

2  No. 
2 

6 

6  yards 

6 

1  paper 

1  set 

1  Na 

1 

1 

1 

1 

1 

1 

1 

1  set 

1  piece 

1  No. 


incur  a  penalty  not  exceeding  five  pounds ;  and  if  any  master  is  convicted  in  either  of  the  last-mentioned  penalties, 
and  it  appears  that  the  offence  is  owing  to  the  act  or  default  of  the  owner,  such  master  may  recoTcr  the  amount  of 
such  penalty,  and  the  costs  incurred  by  him,  trom  the  owner." 

NoTB  2.— In  ships  employed  trading  solely  between  places  in  Europe,  or  between  places  on  the  shores  of  the 
North  Atlantic  or  Mediterranean,  and  m  ships  employed  in  the  Greenland  or  Baffin's  Bay  trade,  or  in  any  of  the 
northern  fisheries,  the  proportion  of  the  various  articles  above  mentioned  need  not  exceed  the  proportions  mentioned 
in  the  second  of  the  above  columns,  notwithstanding  that  the  number  of  men  and  boys  may  exceed  20. 

NoTX  3.— Passenger  ships  which  are  certified  under  the  44th  section  of  "  The  Passengers'  Act,  1855,"  to  be  duly 
supplied  with  me<Ucines,  need  not  be  also  provided  with  medicines  or  other  articles  according  to  the  above  scale. 

March,  1856. 
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Date  and  Place 

of  Termination  of 

Voyage. 

Date  and  Place 

of  Commencement 

of  Voyage. 

■H 

1 

i 

1 

1- 

1 
1 

Port  No. 

and  Date  of 

Register. 
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Shipping 
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Home  No., 

if  any. 

Shipping 

Office  or 

Home  No., 

if  any. 

Shipping 
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DIAGRAMS 

APPENDED  TO  THE 

ADMIRALTY  NOTICE  RESPECTING  LIGHTS  AND  SIGNALS  (a). 


The  following  Diagrams  are  intended  to  illustrate  tbe  use  of  the  Lights 
carried  by  yessels  at  sea,  and  the  manner  in  which  they  indicate  to  the 
Tessel  which  sees  them  the  position  and  description  of  the  vessel  which 
carries  them : — 

FiBST. — When  both  red  and  green  Ughte  are  seen : 

A  sees  a  red  and  green  light  ahead ; — A  knows  that 
a  vessel  is  approaching  her  on  a  course  directly  opposite  to  her  own^ 
asB; 


B 


If  A  sees  a  white  mast-head  light  above  the  other  two^  she  knows 
that  B  is  a  steam-vessel. 

Sbookd. — When  the  red,  and  not  the  green  Ught,  is  seen : 

A  sees  a  red  light  ahead  or  on  the  bow  ;*A  knows  that  eithefi 
1^  a  vessel  is  approaching  her  on  her  port  bow^  as  B; 


or^  2,  a  vessel  is  crossing  in  some  direction  to  port,  as  D  D  D. 


If  A  sees  a  white  mast-head  liffht  above  the  red  light,  A  knows  that  the 
vessel  is  a  steam-vessel,  and  is  eitner  approaching  her  in  the  same  directioni 
as  B,  or  is  crossing  to  port  m  some  direction,  as  D  D  D. 


APPDZ. 


(a)  See  ante,  p.  404. 
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Third.— WAtfw  the  green,  and  not  the  red  Ught,  is  seen: 

A  sees  a  green  light  ahead  or  on  the  bow ; — A  knows  that  eHfacr, 
ly  a  T^sel  is  approaching  her  on  her  starboard  bow,  as  B  j 


or,  2,  a  yessel  is  crossing  in  some  direction  to  starboard,  as  D  D  D. 


If  A  sees  a  white  mast-head  light  above  the  green  li^ht,  A  knows  that  the 
vessel  is  a  steam-vessel,  and  is  either  approaching  her  in  the  same  direetioo, 
as  B^  or  is  crossing  to  starboard  in  some  direction,  as  D  D  D. 
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FORMS  (a),  ORDERS  IN  COUNCIL, 
SCALES  OF  BOATS,  WATER  CASKS,  AND  MEDICINES, 

RELATING  TO  PASSBNGBR  SHIPS. 


Farm  of  Certificate  exempting  a  Mail  Steamer  from  the  Provistom  of  the 
British  Passengers  Act,  1855. 

N.B. — ^Tbis  certificate  must  be  produced,  on  demand,  to  the  emigration 
officer  or  his  assistant,  or,  if  there  be  no  such  officer,  to  the  chief 
officer  of  customs  at  the  port  of  clearance  or  port  of  departure,  by 
the  master  of  any  steam  vessel  claiming  exemption  from  the  Passen- 
gers Act,  otherwise  the  exemption  wifl  not  be  allowed. 

This  is  to  certify,  that  the  steam  vessel  of  tons,  registered  (a)  (a)  Omit  this 

tonnage,  belonging  to  the  port  of  .  is  duly  authorized  to  carry  mails  Jic'ta*theSM  rf* 

under  a  contract  with  the  government  or(6)  between  (b)  a  fbreign  vestei. 

and  {b)  ,  and  is  therefore  exempt  from  the  operation  of  the  ''  Pas-  {b)  intert  here 

senffers  Act,  1855,''  from  the  date  hereof  to  the  day  of  ,  18    .    the  name  of  the 

Given  under  my  hand  at  ,  diis  >  •*^®* 


day  of  ,  18 

(Signature) 


^  Postmaster-General  of  the  United  King- 
don  or  his  deputy  (or  Governor  or 
Postmaster-General,  ice.  of  [name 
the  colony  or  foreign  «to/e],  as  the  case 
mag  be). 


British  ConsuPs  Certificate,  in  the  Case  of  a  Foreign  Steam  Vessel 

The  above  signature  is  to  the  best  of  my  belief  the  signature  of 
the  [ho'e  insert  the  title  of  the  officer  signing  the  preceding  cer^ 

tifieate\  the  officer  duly  authorized  by  the  government  of  to  grant 

the  same. 

rHer  Britannic  Majesty's  Consul- General, 
(Signature)        \     Consul,  or  Vice-Consul  of  \as 


the  case  mag  be]. 


(a)  These  forms  are  contained  in  the  medicines,  have  been  issued  l^  tho 
Schedule  to  the  Passengers  Act,  1855.  emigration  commissioners,  in  pursu- 
The  aeales  of  boats,  water  easks^  and      ance  of  that  act 


Q2 
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APPENDIX — FORMS. 


F(yrm  of  Passengers  List. 


Ship's 
Name. 

Master's 
Name. 

Tons  per 
Register. 

Feet  in  the  sereral  Compart- 
ments set  apart  for  Passengers 
other  than  Cabin  Passengers. 

Total  Number  of  Statute  Adults, 
exclusive  of  Master,  Crew  and 
Cabin  Passengers,  vhich  the 
Ship  can  legauy  cany. 

Where 
bound. 

I  hereby  certify,  that  the  provisions  actually  laden  on  board  this  ship  are  sufficient,  according  to 
the  requirements  of  the  Passengers  Act,  for  statute  adults  for  a  voyage  of  days. 

(Signature)  Master. 

Dated  186    » 

Names  and  Descriptions  of  Passengers. 


Ports 
of 
Embarka- 
tion. 

Names 

of 
Passen- 
gers. 

Age  of  each  Adult  of  12  Years 
and  upwards. 

Children 
between  1  and 

Infants. 

Pro- 
fession. 
Occupa- 
tion, or 
Calling 

of 
Passen- 
gers. 

State 
whether 
English, 
Scotch, 
or  Irish. 

Poftat 
which 
Passen- 

con- 
tracted 
to  land. 

Married. 

Single. 

12  Years. 

Male.   Female. 

Male. 

Female. 

Male.  JFemale. 

Male. 

Female. 

Summary, 


Adults         

Children  between  1  and  12          •• 
Infants       ••         ••         •« 

Total 

Number  of  Souls. 

Equal 

toStatuttt 

Adults. 

English. 

Scotch. 

IrUh. 

TotaL 

We  hereby  certify,  that  the  above  is  a  correct  list  of  the  names  and  descriptions  of  all  tbe 
passengers  who  embarked  at  the  port  of 

(Signed)  Master. 

Emigration  Officer. 
(Countersigned)  Officer  of  Customs  at 

Dated  186    . 

N.B, — Linet  should  be  ruled  in  the  same  form  for  any  additions  to  the  list  qfter  the  ship  first  clean 
out;  and  similar  certificates  be  subjoined  to  such  additions  according  to  the  requirements  rf the  aet^ 
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Term  of  Bond  to  be  given  hy  the  Master  and  hy  the  Owner  or  Charterer  of 
a  *' Passenger  Ship.*' 

Know  all  men  by  these  presents,  tbat  we  (a)  are  held  and  firmly  («)  inwrthere 

bound  unto  onr  Sovereign  by  the  grace  of  God  of  the  United  iSJnamelTflln; 

Kingdom  of  Great  Britain  and  Ireland  defender  of  the  faith,  in  with  occupations 

the  sum  of  two  thousand  pounds  of  good  and  lawful  money  of  Great  !?l*A*Vi!!*.tI  ®' 

•D  ....,.,  .  Tj  o,  ,    .  ,  "^  each  of  the  two 

Britain,  to  be  paid  to  our  said  the  beirs  and  successors ;  obiigon. 

to  which  payment  well  and  truly  to  be  made#  we  bind  ourselves  and 
every  of  us,  jointly  and  severally,  for  and  in  the  whole,  our  heirs,  ex- 
ecutors, and  administrators,  and  every  of  Uiem,  firmly  by  these  presents. 
Sealed  with  our  seals.    Dated  this  day  of  one  thonsand 

eight  hundred  and  sixty 

Whereas  by  the  *'  Passengers  Act,  1855,"  it  is  amongst  other  things  en- 
acted, that,  biefore  any  '^  passenger  ship''  shall  clear  out  or  proceed  to  sea, 
the  master,  together  with  the  owner  or  charterer  of  the  ship,  or  in  the  absence 
of  such  owner  or  charterer,  or  if  the  master  be  the  owner  or  charterer,  one 
other  good  and  sufficient  person,  to  be  approved  by  the  chief  officer  of  customs 
at  the  port  of  clearance,  shall  enter  into  a  bond  to  Majesty,  heirs  and 
successors,  in  the  sum  of  two  thousand  pounds : 

Now  the  condition  of  this  obligation  is  such,  that  if  the  ship 
whereof  the  above-bounden  is  master,  bound  to  is  in  all  re- 

spects seaworthy,  (b)  [and  if  the  said  ship  shall  call  at  the  port  of  (6)  The  ciauae 

and  there  shall  be  shipped  on  board  at  such  port  pure  water  for  the  use  of  the  i!*{SKi.^5II^^ 
passengers,  sufficient  in  quantity  to  afiTord  an  allowance  of  three  quarts  daily  only  when*the 
to  each  statute  adult  for  the  period  of  days  on  the  voyage  from  such  "^ip  <•  to  call  <^ 

port  to  the  final  port  or  place  of  discharge  of  such  vessel,]  and  if  (notwith-  JSyi^to'S^ehi'* 
standing  any  penalty  by  the  said  act  imposed,  and  whether  the  same  may  water  as  provided 
have  b^n  sued  for  and  recovered  or  not,)  all  and  every  the  requirements  of  by».54of  the 
the  said  ''Passengers  Act,  1856,"  (except  such  of  them  as  relate  exclusively  ^  ' 
to  passage  brokers  and  runners,)  and  of  the  emigration  commissioners  acting 
in  the  manner  prescribed  by  the  said  act,  and  of  any  order  passed  by  her 
Majesty  in  Council  relating  to  "passenger  ships"  and  now  in  force,  shall 
in  all  respects  be  well  and  truly  performed  (c)[and  if  the  master  for  the  (c)  Thii  clause  to 
time  being  of  the  said  ship  shall  submit  himself,  in  like  manner  as  a  British  Jfthecaaei"!^ 
subject  being  the  master  of  a  British  passenger  ship,  to  the  jurisdiction  of  foreign  passenger 
the  tribunals  in  Majesty's  possessions  abroad,  empowered  by  the  ■*»»?  p»^oceeding 

said  act  to  adjudicate  on  offences  committed  against  the  said  act],  and  if  Brit?8h  Colonies, 
moreover  all  penalties,  fines,  and  forfeitures  which  the  master  of  such  ship 
may  be  adjudged  to  pay  for  or  in  respect  of  the  breach  or  nonfulfilment  of 
any  of  such  requirements  as  aforesaid  shall  be  well  and  truly  paid,  and  if 
all  expenses  incurred  by  the  secretary  of  state  or  any  governor  or  British 
consular  officer  under  the  provisions  of  this  act  shall  also  be  well  and  truly 
paid,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Sismed,  sealed  and  delivered  by  the  above-bounden  and  (d)  insert  nainet 

..1  n^vN  *  and  adoresset  in 

in  the  presence  of  (rf).  Sii  It^X 


{e)\l  hereby  certify,  that  the -above  bond  was  duly  siened,  sealed  and  de-  (e)  Certificate  to 

livered  according  to  the  law  of  Great  Britain  by  the  said  master  of  ^i^j^^CT^of** 

the  said  ship  and  by  the  said  (other  obUgor)'\,  customs  and  for- 

/Q-^«*«.^\         5  Chief  Officer  of  Customs  for  the  port  warded  with  the 

(signature)  J       nf  bond  to  the 

^       ^  C       oi  •  colony,  according 

(Date)  186     .  to  8.64  of  the  act. 
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APPENDIX — WATER  CASKS. 


Specification  of  Water  Casks,  suitable  for  Passenger  Ships, 
of  various  Sizes. 


Staves. 

Heads. 

Hoops. 

t 

Is 

of  Hoops  for 

i 

1 

ll 

II 

1 

g 

short 
toNorth 

R«iiivka. 

! 

1 

P 

i 

1 

America. 

Inch. 

Inch. 

Inch. 

Inch. 

Inch. 

No. 

Inch. 

Wire 

Gauge. 

Inch. 

win 
Gauge. 

^Q 

40 

H 

H 

10 

2i 

14 

2 

14 

^ 

65 

n 

88 

14 

n 

10 

n 

14 

2 

14 

6S 

S6 

11 

H 

10 

2 

14 

1» 

15 

61 

34 

11 

1 

10 

2 

14 

li 

15 

Butts 
aod 

67 

32 

U 

1 

10 

2 

14 

1» 

15 

Leagen. 

66 

31 

11 

1 

10 

li 

15 

11 

15 

54 

40 

U 

H 

10 

2 

14 

U 

15 

52 

80 

H 

1 

10 

If 

15 

14 

15 

42 

43 

11 

U 

8 

2 

14 

If 

15 

42 

42 

H 

H 

8 

2 

14 

H 

15 

42 

40 

11 

H 

8 

2 

14 

14 

15 

42 

38 

1* 

1 

8 

1» 

15 

14 

15 

Puacbeoos 

42 

36 

H 

1 

8 

If 

15 

H 

15 

aod 
Puncheon 

42 

84 

11 

•1 

8 

11 

15 

1* 

15 

Butts. 

42 

32 

11 

1 

8 

1» 

15 

14 

15 

42 

30 

1* 

1 

8 

li 

15 

n 

15 

42 

29 

11 

1 

8 

14 

15 

ii 

15 

Note. — The  staves  should  be  white  oak ;  the  heading  yellow  pine,  pitch  nine,  or 
oak.  If  pine,  the  sap  wood  should  be  taken  off,  and  oak  cantles  be  used.  The 
hoops  should  be  according  to  the  above  specification,  or  of  equal  substance.  The 
casks  should  be  all  gauged,  and  the  contents  marked  on  the  bung  stave  of  each. 

S.  WALCOTT, 

Secretary, 
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0RDBR8  IN  COUNCIL,  AS  TO  VRS8H  WATER.  CCZlvii 

Orders  in  Council  respecting  Apparatus  for  distHling-  Water j 
and  defining  Quantity  of  Fresh  Water  to  be  carried. 

At  the  Court  at  Buckingham  Palace,  the  6th  day  of  May,  1857 : 

Present, — ^The  Queen's  most  excellent  Majesty  in  Council. 

Whbrbas  by  the  "  Passengers  Act,  1866,"  it  is  amongst  other  things  en- 
acted, that  before  any  passenger  ship  shall  be  cleared  out  the  emigration 
officer  at  the  port  of  clearance  shall  satisfy  himself  that  there  is  on  I^Dard  a 
sufficient  quantity  of  pure  water,  carried  in  tanks  or  casks,  to  secure,  through- 
out the  intended  voyage  the  issue  of  three  quarts  daily  to  each  statute  adult 
for  the  use  of  the  passengers,  exclusiYe  of  the  quantity  required  for  cooking ; 
and  whereas  it  is  also  enacted,  that  it  shall  be  lawnil  for  her  Majesty,  by 
any  Order  in  Council,  to  prescnbe  such  rules  and  regulations  as  to  her  Majesty 
may  seem  fit,  for  permitting  the  use  on  board  of  passenger  ships  of  an  ap- 
paratus for  distilling  water,  and  for  defining  in  such  case  the  quantity  of  fresh 
water  to  be  carried  in  tanks  or  casks  for  the  passengers. 

Now,  therefore,  her  Majesty  doth,  by  and  with  the  advice  of  her  Privy 
Council,  and  in  pursuance  and  in  exercise  of  the  authority  vested  in  her  by  the 
said  ''  Passengers  Act,  1866,"  hereby  order  as  follows : 

Any  "passenger  ship"  propelled  wholly  by  steam  engines  of  not  less 
power  than  is  sufficient,  without  the  aid  of  sails,  to  prop^  the  ship  at  the 
rate  of  ^"9%  statute  miles  an  hour,  may  be  cleared  out  and  proceed  on  her 
voyage  having  on  board,  in  tanks  or  casks,  only  half  the  quantity  of  pure 
water  required  by  tiie  said  act  to  be  carried  for  the  use  of  the  passengers ; 
provided, 

1.  That  there  be  on  board  such  passenger  ship  an  efficient  apparatus,  to  be 

approved  by  the  emigration  officer  at  toe  port  of  clearance,  for  dis- 
tilling fresh  water  from  salt  water ; 

2.  That  the  owners,  charterers,  or  masters  of  the  ship,  before  clearance, 

lodge  with  such  emigration  officer  a  certificate  from  the  engineer  or 
surveyor  of  the  Board  of  Trade,  or  other  competent  person  to  be  named 
by  the  emigration  officer,  declaring  that  the  apparatus  has  been, 
within  the  seven  days  immediately  preceding  the  date  of  such  certifi- 
cate, examined  by  a  competent  person,  and  is  then  in  good  working 
condition,  and  stating  the  number  of  imperial  gallons  of  pure  fresh 
water  which  it  is  capable  of  producing  in  every  twenty-four  hours ; 
8.  That  the  emigration  officer  is  satisfied  Uiat  this  number  of  gallons  is  not 
less  than  tne  whole  number  of  persons  about  to  proceed  on  the  in- 
tended voyage  of  such  ship ;  that  is  to  say,  the  whole  number  of  cabin 
passengers,  passengers,  and  crew ; 
4.  Tnat  there  is  rated  on  the  ship's  articles,  and  on  board  the  ship,  some 
person  who,  to  the  satisfaction  of  the  said  emigration  officer,  shall  be 
competent  for  the  proper  management  of  such  distilling  apparatus. 
And  to  prevent  all  doubts  on  the  construction  of  this  Oraer  m  Council, 
it  is  hereby  further  ordered,  that  the  terms  ''  passenger  ship,"  "  emigration 
officer,"  "  statute  adult,"  and  '^  master,"  shall  herein  have  the  same  signi- 
fications as  are  assigned  to  them  respectively  in  the  said  *'  Passengers  Act, 
1856." 

And  the  Right  Honourable  Henry  Labouchere,  one  of  her  Majesty's 
principal  secretaries  of  state,  is  to  give  the  necessary  directions  berem  ac- 
cordingly. 

Wm.  L.  Bathurst. 
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At  the  Court  at  Bockisgham  Palace,  the  13th  day  of  May,  18d0 : 

Present, — The  Queen's  most  excellent  Majesty  in  CouncQ. 

Whereas  by  the  <' Passengers  Act,  1855/'  it  is  amongst  other  things 
enacted,  that,  before  any  passenger  ship  shall  be  cleared  out,  the  emigration 
officer,  at  the  port  of  clearance,  shall  satisfy  himself  that  there  is  on  board  a 
sufficient  quantity  of  pure  water,  carried  in  tanks  or  casks,  to  secure,  throoffb- 
out  the  intended  voyage,  the  issue  of  three  quarts  daily  to  each  statute  adult 
for  the  use  of  the  passengers,  exclusive  of  the  quantitv  required  for  cooking; 
and  whereas  it  is  also  enacted,  that  it  shall  be  lawful  for  her  Migesty,  by  any 
Order  in  Council,  to  prescribe  such  rules  and  regulations  as  to  her  Majesty 
may  seem  fit,  for  permitting  the  use  on  board  passenger  ships  of  an  appa^ 
ratus  for  distilling  water,  and  for  defining,  in  such  case,  the  quantity  of  fi^sh 
water  to  be  carried  in  tanks  or  casks  for  the  passengers. 

Now,  therefore,  her  Majesty  doth,  by  and  with  the  advice  of  her  Privy 
Council,  and  in  pursuance  and  in  exercise  of  the  authority  vested  in  her  by  die 
said  '*  Passengers  Act,  1855,''  hereby  order  as  follows: 

Any  passenger  ship  may  be  clcarea  out  and  proceed  on  her  voyage  having 
on  board,  in  tanks  or  casks,  only  half  the  quantity  of  pure  water  required  by 
the  said  act  to  be  carried  for  the  use  of  the  passengers ;  provided, 

1.  That  there  be  on  board  such  passenger  ship  an  efficient  apparatus  for 

distilling  fresh  water  from  salt  water,  of  the  description  commonly 
known  as  Normandy's  Patent,  or  of  such  other  description  aa  may, 
with  the  sanction  of  one  of  her  Majesty's  principal  secretaries  of  state, 
be  notified  in  the  London  (Gazette  as  having  been  approved  by  the 
emigration  commissioners ; 

2.  That  the  owners,  charterers,  or  masters  of  the  ship,  before  clearance^ 

lodge  with  such  emigration  officer  a  certificate  from  some  competent 
person  to  be  named  by  the  emigration  officer,  declaring  that  the  appa- 
ratus is  of  one  of  the  descriptions  above  specified,  and  that  it  nas 
been,  within  the  seven  days  immediately  preceding  the  date  of  such 
certificate,  examined  b^  a  competent  person,  and  is  then  in  eood  work- 
ing condition,  and  stating  the  number  of  imperial  gallons  of  pure  fresh 
water  which  it  is  capable  of  producing  in  every  twenty-four  hours; 

3.  That  the  emimtion  officer  is  satisfi^  Uiat  this  number  of  gallons  is  not 

less  than  the  whole  number  of  persons  about  to  proceed  on  the  in- 
tended voyage  of  such  ship ;  that  is  to  say,  the  whole  number  of  cabin 
passengers,  passengers,  and  crew ; 

4.  Tnat  there  is  rated  on  the  ship's  articles,  and  on  board  the  ship,  some 

person  or  persons  who,  to  the  satisfaction  of  the  said  emigration  officer, 
shall  be  competent  for  the  proper  management  and  repair  of  such  dis- 
tilling apparatus. 
And  to  prevent  all  doubts  on  the  construction  of  this  Order  in  Council, 
it  is  hereby  further  ordered,  that  the  terms  *'  passenger  ship,"  '^  emigration 
officer,"  <*  statute  adult,"  and  '^  master,"  shall  herein  have  the  same  signi- 
fications as  are  assigned  to  them  respectively  in  the  said  '*  Passengers  Act, 

And  the  Right  Honourable  Sir  £dward  Bulwer  Lytton,  Bart,  one  of  her 
Majesty's  principal  secretaries  oi  state,  is  to  give  we  necessary  directions 
herein  accordingly. 

Wm.  L.  Bathurst. 


Digitized  by 


Google 


SURGICAL  INSTRUMBNT8  AND  MEDICINES. 


ccxlix 


Zist  if  SURGICAL  and  MIDWIFERY  INSTRUMENTS  which  the  Surgeon  of  a  Poisenger 

Ship  should  possess. 

A  pocket  dresringp-case,  containing  scalpel,  two  bistouries  (blunt-pointed  and  sharp),  gum-lancet,  tena- 
culum, forceps,  spatula,  scissors,  two  probes,  silver  director,  caustic -case,  curved  needles  of  different  sizes. 

Lancet^case  with  at  least  four  lancets. — Case  of  tooth  instruments.— Midwifery  forceps  and  trachea  tube.-— 
8€t  of  silver  and  gum  elastic  catheters,  including  female  catheter  and  some  bougies.—One  amputating  knife 
and  catlin,  one  amputating  saw,  one  Hey's  saw,  tourniquet — Silk  of  different  sizes  for  ligatures  and  sutures. 

Desirable  JddiHons, 
Cupping  apparatus. — ^Trocar  and  canula.— Trephine  and  elevator. — Craniotomy  forceps,  perforator,  and 
blunt  hook. 

N.B.  The  surgeon  should  be  provided  with  Phillip's  Translation  of  the  London  Pharmacopoeia. 

—  S.  Walcott,  Secretary. 

SCALE  OF  MEDICINES  for  '^Passenger  Ship^'  where  the  Length  of  Voyage  computed 
according  to  the  Passengers  Act  is  under  100  Dags. 


MEDICINES. 


Blue  Pill 

Calomel 

Capivi,  Balsam  of 

Castor  Oil..... 

Cream  of  Tartar 

Dover's  Powder   .••... 

Epsom  Salts 

Hartshorn,  Spiriu  of  . . 
Ipecacuanha,  in  powder 

Jalap,  in  powder 

Laudanum  

Magnesia,  Carbonate  of 
Nitre,  Sweet  Spiriu  of. . 

Nitre 

Quinine 

Peppermint,  Essence  of. 
Rhubarb,  in  powder. .  • . 
Rhubarb,  Tincture  of  . . 
Soda,  Carbonate  of  ... . 

Sulphur 

SulphuricAcid,di1uted  ( 
(in  stoppered  bottle)  S 

Tartaric  Acid 

Tartar  Emetic 


APPLICATIONS. 

Adhesive  Plaister 

Baailicon  Ointment . . . . 

Blister  Plaister 

Cerate,  simple 

Disinfecting  Fluid,       } 

(Chloride  of  Zinc)  .  \ 

Fnar's  Balsam 

Goulard's  Extract    • . . . 

Lint 

Olive  Oil • 

Opodeldoc 


For  100 
PMtengen. 


For  200 
PMtengen. 


I  ounce 

1  „ 
4     „ 

4  pounds 
8  ounces 

8  pounds 

2  ounces 

i  » 

2  „ 

2  » 

1  „ 

2  ,. 
2  „ 

i    » 

1  drachm 

2  ounces 
4      „ 

4     „ 
4     „ 

1  » 

2  „ 

2  drchms 


2  yards 
2  ounces 

4  quarts 
1  ounce 
1      » 

4  „ 
4  „ 
8      „ 


1)  ounce 

U       H 

6  „ 

7  pounds 
12  ounces 

1      ,. 
12  pounds 

8  ounces 

1  „ 

3  „ 

4  „ 

2  „ 
4  „ 
8  „ 

1  » 

2  drchms 

3  ounces 
6     » 

6  „ 
6     „ 

U    » 

4  ,. 

4  drchms 


8  yards 
4  ounces 
4     „ 

4  „ 

5  quarts 

1  ounce 

2  „ 

6  „ 

6     », 
12     „ 


For  300 
Passeogen. 


2  ounces 

2      „ 

8      „ 
10  pounds 
14  ounces 

H  .. 
16  pounds 
4  ounce. 
U   .. 
*     ,. 

1  " 
6  „ 
4      „ 

1*    ,. 
8  drchms 
4  ounces 
8      „ 
8      „ 
8      „ 

2  „ 

6  „ 
6  drchms 


4  yards 
6  ounces 

5  .. 
«      „ 

6  quarts 

2  ounces 

3  „ 
8  „ 
8     „ 

16      „ 


For  400 
Paasengen. 


2{  ounces 

n  ,f 

10      „ 
12  pounds 
16  ounces 

2     „ 
20  pounds 

5  ounces 

2     „ 

5      „ 

8     „ 

4  „ 
8      „ 

5  .. 
2      „ 

4  drchms 

5  ounces 
10      „ 
10      „ 
10     „ 

2i    „ 

8      „ 
8  drchms 


6  yards 
6  ounces 
6      „ 

6  „ 

7  quarts 

2  ounces 

4  „ 
10  „ 
10  „ 
18       H 


For  500 
pMsengert. 


For  600 
Pasaengen. 


8  ounces  4  ounces 
3   „    4   „ 
12   H    14   „ 
14  pounds  16  pounds 
18  ounces  20  ounces 
2h    »    3   „ 
24  pounds  28  pounds 
6  ounces  7  ounces 
21  „    3   „ 
6  „    7  „ 
10  „    12  „ 

5  »  6      „ 
10      „        12      „ 

6  „  8      „ 
2f    ,»  8      „ 

5  drchms    6  drchms 

6  ounces     7  ounces 
12     „        14     „ 
12     „        14     „ 
12      „        14     ,, 


10      „        12      „ 
10  drchms  12  drchms 


Forereiy  100 
Passengers 
bevondOOOthe 
following  ad- 
ditions are  to 
be  made  to  the 
Qantities  in 
Column  6. 


6  yards 

7  ounces 
7      „ 

7  „ 

8  quarts 

8  ounces 

5  „ 
12  „ 
12      „ 


7  yards 

8  ounces 
8     „ 

8  „ 

9  quarts 

4  ounces 

6  „ 
14  „ 
14  „ 
22      „ 


1  ounce. 

1  « 

2  „ 

2  pounds 
2  ounces 

i  » 

4  pounds 
1  ounce 

1  ,. 

2  „ 

1  », 

2  „ 
2      „ 

1  drachm 

1  ounce 

2  „ 
2  » 
2     „ 


2  drachms 


1  yard 
1  ounce 
1     ,. 
1      „ 
1  quart 
1  ounce 

1  M 

2  ,, 
2  ,. 
2  „ 


Whenever  necessary,  and  especially  when  Cholera  prevails  as  an  epidemic,  the  emigration  officer  will  require  at  leait  tbiee 
timet  the  above  supply  of  oil  of  turpentine,  and  a  supply  of  mustard  and  cayenne  pepper. 
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APPBNDIX — MBDICINE8. 


MEDIUM  DOSES  qfsome  of  the  Medietne$  for  Children  and  Adtdts. 

Calomel,  1  gr. — ♦  grs.  Rhubarb,  4  grs.— 10  gn.  Jalap,  4  gn. — 10  gra.  Mag- 
nesia, 5  gr8.-*15  grs.  Blue  Pill,  2  grs.— 5  grs.  Castor  Oil,  1  tea-spoonful — 1  tabl«- 
spoonfiil.  Laudanum,  3  drops — 15  drops.  Nitre,  3  grs.— 10  grs.  Spirits  of  Harts- 
bom,  5  drops — 30  drops.  Ipecacuanha,  |  gr.— 2  grs. ;  as  an  emetic,  5  grs. — 20  gn. 
Quinine,  ^  gt^ — 2  grs. 


Fever  Powder — for  Adults. 
9^.  Antim.  Potass.  Tart.  grs.  zxiv ; 

Potassse  Nitr.  injfs,    Misce, 
S,  Dose— Ten  grains  every  four  or  six  hours. 

Astringent  Powder — for  Aduks. 
9:.  Pulv.  Cretae  Co.  c.  Opio.  Jiv. 
S,  Dose— Fifteen  grains  every  four  hours. 

Aperient  Powder— for  Adults. 
9:.  Hydrarg.  Cblorid.  5ifi9. ; 
P.  Jalapse  Co.  Jiv.    Mlsce, 
S.  Dose— Half  a  drachm  to  two  scruples. 

Aperient  Pills — for  Adults. 
9^  Pulv.  Scammon.  grs.  viij ; 
Ext.  Colotynth,  Co.  9ij. 
Hydrarg.  Chlorid.  grs.  viij. 
Misce  et  divide  in  pilulcu  xij. 

S.  Two  to  be  taken  for  a  dose. 
{Send  out  twelve  dozen.) 

A  book  of  directions  for  me- 
dicine chests. 
Set  of  scales  and  weights. 
Pestle  and  mortar. 
Tile. 

The  above  scale  must  be  accurately  and  carefully  made  up  of  the  best  medicines ;  ike 
bottles  well  corked^  properly  labelled,  and  marking  the  formula  of  each  prescription. 
The  castor  oil  not  to  be  sent  in  stone  jars. 

1853.  S.  Walcott,  Secretary. 


Graduated  measure. 
Small  cup  and  spoon. 
Spatula. 
Lancet 


Fever  Powder — ^for  Children. 
9^  Pulv.  Antiroonialls  jij. 

Potassse  Nitr.  yi},    Wsoe, 
S.  Dose — Five  to  eight  grains,  according  to  agt. 
One  to  be  taken  every  four  or  six  boors. 

Astringent  Powder — ^for  Children. 
9:.  Cretae  Ppt.  3VJ. 

P.  Cretse  Co.  c.  Opio.  51). 

P.  Cinnam.  Co.  jj. 

Hydrarg.  c.  Creta.  tfie.    Miece, 
S.  Dose— Six  to  eighteen  grains,  according  to 

age.    One  to  be  taken  every  four  hoars. 

Aperient  Powder — for  Children. 
9:.  Pulv.  Jalapae        )  -     .. 
Pulv.  Scammon.  /■*3^- 
Pulv.  Zingrib.  569.    Misce. 
S.  Six  to  fifteen  grains,  according  to  age, 
for  a  doee. 

i  dozen  bandages  5  3ran!s 
long  and  3  inches  wide. 

\  dozen  straight  splints,  of 
different  sizea 


SCALE  OF  MEDICINES  far 


100  Pas$enger$  in  "  Panengtr 


every  1  ^ 

ShipSy**  where  the  length  of  the   Voyaae  comptUed  according  to  'the 
Passengers  Act  is  100  Days  and  upwards. 

List  of  Medicines,  &c  required  for 
Medicines  and  Acids  to 
lb.  oz. 
0    8  Acid  Acetic. 


1     „    Citric. 

1  „    Gallic. 

2  „     Hydrocyanic.      Dil.      Ph. 

Lond.   Carefully  marked 
Poison. 

"    ?i  1.      n-i    i  small  case 
„    Sulphur  DJ.    (,i,h„„a. 

„    Tartaric. 
Ammon.  Sesquicarb. 

„        Muriat. 
Amylum. 
1  Antimon.  Potassio-tart. 

1  Argenti  Nitras. 
8  BaTs.  Copaibae. 

0  Calx,  recens. — in  stop,  bott 

6  Camphor. 

0  Cerat.  CetaceL 

8      „     Calaminse. 

8      „     Resinse. 

2  Chloroform,  in  stop,  bott 


every 

100  Persons.    AU  the  Volatile 

be  put  in  Stopper  Bottles. 

lb. 

oz. 

0 

2  Conf.  Aromat. 

0 

8     „     Senns. 

0 

1  Cupri.  Sulph. 

0 

8  Eroplas.  Lytts. 

0 

8        „       Plum  hi. 

0 

4        „       Resinse. 

0 

1  Ext  Aloes.  Puri£ 

0 

1     „    Belladonnae. 

0 

4     „    Coloc.  Comp. 

0 

i     „    Conii. 

0 

^     „     Hyoscyam. 

0 

1      „    Opil  Purif. 

0 

2  Ferri  Sulph. 

0 

4  Gentianae  Uadix. 

0 

1   Hydrarg.  c.  Creta. 

0. 

2        „           Chlorid. 

0 

2        „        Precip.  Alb. 

0 

1   lodinii. 

0 

1  lodidum  PotassiL 

0 

1  Kreosote. 

1 

0  Liniment 

0 

8  Liniment:  Saponis. 

0 

8  Liquor  Ammon. 
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lb.  oz. 

0  2  Liquor  Potans. 

0  8       „      Plumbi  Diacet 

20  0  Magneris  Sulph. 

0  4  „        C«rb. 

0  i  Morphia  Hydrochlor. 

0  8  Ol.  Lini.  Sem. 

0  1    „   Menth.  Pip. 

0  1,,  A  Delhi. 

2  0    „  Oliva. 

4  0,,  Ricini  Opt 

0  8    „  Terebinth.  Pun 

0  I    M  Croton  Tiglii. 

0  12  Oxynel  ScylUe. 

OL  Morrhus,  1  gal. 

0  6  PiL  Hydrarg. 

0  1    „  „        Chlor.  Camp. 

0  4  Plumbi  Acetas. 

0  4  Potasss  Carbon. 

1  8  PuW.  Acaci«  GummL 
0  8     „     Aluminis. 

0  i      M     Cimiam.  Comp. 

0  1      „     Crete  Comp. 

1  0     „         „      Prep. 
0  4     „     Ipecac 

0  2     „         „     Comp. 

0  6     „     Jalaps. 

0  8     „     Kino  Comp. 

0  i      „     OpiL 

0  8     „     Potassse  Nitrat. 

1  0     „         „         Bitartret 
0  8      „     RhsiTurc. 

0  i     „     Scammonii  Comp. 

0  1      „     Scyllie. 

0  1      „     Secalis  Comuti,  in  stopper 

bottle. 

0  1      „     Quininae  Disulph. 

0  4     „      Zingiberis. 

0  J  .Saponis  Dur. 

0  12  Senns  Fol. 

0  1  Sods  Biboras. 

8  0     M      Carbon. 

0  8^      Potassio-tart. 

0  6  Sp.  Ether  Sulph.  Comp. 

0  6    „       y,     Nitrici. 

0  8    „  Ammon.  Arom. 

0  8    „  Vini  Rect. 

1  0  Sulphur.  Sublim. 
0  1  Tine.  Digitalis. 

0  1      „     Ferri  Sesquichlor. 

0  4     „      Hyoscyam. 

0  4     „      Kino. 

0  4     ,y     Camph.  Comp. 

0  12  Catechu. 

1  0  Card.  Comp. 

0  6     „     Opii. 

1  0     „     Rnsi  Comp. 
1  0     „     Senns  Coinp. 

0  4^     Valerians  Comp. 

0  4  Unguent.  Hyd.  Fort. 

0  1        „  „     Nit. 


lb.  oz. 

0  2  Unguent  Hyd.  n.  Ox. 

2  0        „         Sulphur. 

0  2  Zinc.  Oxyd. 

0  4  Vini  Colchici 

0  4     „    Ipecac 

0  2  Zinci  Sulphat  Purif. 

1  0  Lard. 

8  0  Linseed  MeaL 

2  0  Lint,  Best 

8  0  Tow,  Common. 

8  0     „     Fine. 

4  gals,  of  best  Chlor.  of  Zinc,  in  capped 

bottle, 
i  cwt  Chloride  of  Lime. 

1  cwt.  Disinfecting  Powder. 

2  Yds.  Em  p.  Resins.  ^ 
2  Male  Syringes. 
1  Female  ditto. 

1  2  oz.  graduated  Glass  Measure. 
1  Minim  Glass. 
1  Bolus  Knife. 

4  Dozen  assorted  Phials.  ^ 

i  Gross  Phial  Corks. 
6  Yds.  Flannel. 

12  Yds.  Calico. 
6  Sponges. 
1  Bed  Pan. 

1  Paper  of  Pins. 

2  Pieces  Filleting  for  Bandages, 

Bleeding. 
2  Trusses  for  Hernia,  right  and 

left     • 
2  Papers  of  Pill  Boxes. 
24  Gallipots. 
2  Quires  of  Paper  for  putting  up 

Medicines. 
250  Blank  adhesive  Labels. 

1  Pair  of  India  Rubber  Sheets. 

1  Yard  of  Oiled  SUk. 

1  Water  Cushion  (  Hooper's). 

1  Complete  Set  of  Cline's  Splints. 

1  Enema  Apparatus. 

1  Bleeding  Porringer. 

1  Set  of  Copper  Scales  and 

Weights^  lb.  to  ^oz. 
1  Box  of  small  Scales  and  Weights. 
1  Wedgwood  Mortar  and  Pestle. 
1  „  Funnel. 

1  Iron  Mortar  and  Pestle. 
1  Plaster  Spatula. 

1  Pair  of  Scissors. 

2  Skins  of  Leather. 
1  Pill  Tile. 
1  Tin  Bath. 
4  Saucepans  of  different  sizes  for 

the  exclusive  use  of  the  Hos- 
pital. 
A  Two  Gallon  Water  Filter. 


•5 
5 


N.B.— Whenever  necessary,  and  especially  when  Cholera  prevails  as  an  epi- 
demic, the  emigration  officer  will  require  at  least  three  tiroes  the  above  quantity 
of  oil  of  turpentine,  and  a  supply  of  cayenne  pepper  and  mustard. 
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APPENDIX  — BOATS. 


Boat  Scale. 

A  Scale  sho^dne  the  miniroam  number  and  size  of  boats  which  the  emigrm- 
tion  officers  in  the  United  Kingdom  will  be  prepared  to  pass  for  pas- 
senger ships  in  the  exercise  of  Sie  discretion  vested  in  them  by  the  27th 
section  of  the  "  Passengers  Act,  1856." 


Regiatered  Tonnage  of  Ship. 

No.  of 
BoaUnot 
lets  than 

Minimum 

cubic  con- 

tenU  of  Life 

Boats.* 

Minimum 

cubic 
eontenUof 
Long  Boat.* 

Minimum 

cubic 

contenUof 

aUtheBoaU* 

of  the  Ship. 

Less  than  200  tons    .... 
200  and  less  than  400  tons  .    . 
400  and  less  than  600  tons  -    - 
600  and  less  than  800  tons  -    - 
800  and  less  than  1,000  tons    - 
1,000  and  less  than  1,250  tons  . 
1,250  and  less  than  1,500  tons  . 
1,500  tons  and  upwards  ... 

2 
3 

4 
5 
5 
6 
6 
7 

Feet. 
140 

238 

348 

/390\ 
(390/ 
/390\ 
(390/ 
/450\ 
\468/ 
/450\ 
(468/ 
/468\ 
\468/ 

Feet. 
810 

390 

500 

500 

585 

800 

845 

910 

Feet. 
450 

850 

1,250 

1,650 

2,100 

2,550 

8,100 

3,600 

*  N.B. — The  length  oter  all  X  the  extreme  breadth  X  the  inside  depth  amid- 
ships is  to  be  considered  as  the  cubic  contents. 


In  vessels  of  400  tons  and  upwards  no  boat  of  less  than  200  feet  of  cubical 
contents  is  to  be  counted  in  the  above  number. 

In  vessels  of  600  tons  and  upwards,  two  of  the  boats  should  be  life  boats. 
Thev  should  be  as  large  as  can  be  conveniently  carried  outboard,  and  buOt 
whaleboat  fashion,  both  ends  alike,  and  the  ends  to  a  limited  extent  indoeed 
and  made  air-tight.  They  should  have  a  sheer  of  about  three-fourths  of  an 
inch  to  the  foot,  and  be  fitted  alon^  the  sides  and  under  the  thwarts  with 
strong  air-tight  tubes  of  about  ten  inches  diameter,  diminishing  to  seven  or 
six  inches  at  the  ends,  and  of  convenient  lengths,  say  from  two  to  three  feet 
each.  Life  lines  should  be  fitted  along  the  sides,  and  six  life  belts  for  the 
crew  should  form  part  of  the  equipment  of  each  life  boat 

Every  boat  must  be  seaworthy,  and  provided  with  painter,  oars,  boat- 
hooks,  thole-pins,  plug  rudder  and  tiller,  all  of  which  are  to  be  properly 
secured  in  the  boats.  The  long-boat  should  have  a  properly  fitted  mast  and 
sail,  of  whatever  rig  may  be  preferred. 

All  the  boats  to  be  kept  clear  and  ready  for  instant  use. 

No  greater  number  of  boats  need  be  taken  than  are  sufficient,  in  the  judg- 
ment of  the  emigration  officer  at  the  port  of  clearance,  to  carry  all  the  crew 
and  passengers  on  board.  Twelve  cubic  feet  of  boat  taken  as  above  is  a  fair 
average  for  each  person  in  moderate  weather. 
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ORDBR  IN  COUNCIL — RULES  AND  REGULATIONS. 

Order  in  CovJiCiii  prescribinff  Rules  for  preserving  Order  ^pro- 
moting Healthy  ^c,  on  hoard  Passenger  Ships. 

At  the  Court  at  Bockingham  Palace,  the  25th  day  of  February,  1856: 
Present,— The  Queen's  most  excellent  Majesty  in  Council. 
Whereas  by  the  ''  Passen&^ers  Act,  1855,"  it  is  amongst  other  things 
enacted,  that  it  shall  be  lawful  for  her  Majesty,  by  any  Order  in  Council,  to 
prescribe  such  rules  and  regulations  as  to  her  Majesty  may  seem  fit  for  pre- 
serying  order,  promoting  health,  and  securing  cleanfiness  and  ventilation  on 
board  of  passenger  ships  proceeding  from  the  United  Kingdom  to  any  port  or 
place  in  her  Majesty's  possessions  abroad,  and  the  said  rules  and  regulations 
from  time  to  time  in  like  manner  to  alter,  amend  and  revoke,  as  occasion 
may  require: 

And  whereas  it  is  expedient  to  revoke  an  Order  in  Council  made  at  a  Court 
held  at  Windsor,  on  the  16th  day  of  October,  1852,  in  virtue  of  the  pro- 
visions of  the  "  Passengers  Act,  1852"  (now  repealed),  and  to  make  a  new 
Order  in  Council : 

Now,  therefore,  her  Majesty  doth,  by  and  with  the  advice  of  her  Privy 
Council,  and  in  pursuance  and  exercise  of  the  authority  vested  in  her  by  the 
said  '^  Passengers  Act,  1855,"  order*  and  it  is  hereby  ordered,  that  the  said 
Order  in  Council  of  the  16th  day  of  October,  1852,  be  and  the  same  is  hereby 
revoked ;  and  that  the  following  shall  henceforth  be  the  rules  for  preserving 
order,  for  promoting  health,  and  for  securing  cleanliness  and  ventilation,  to 
be  observed  on  board  of  every  passenger  ship  proceeding  from  the  United 
Kingdom  to  any  port  or  place  in  her  Majesty's  possessions  abroad  out  of 
Europe,  and  not  b«ing  witnin  the  Mediterranean  Sea: — 

1.  All  passengers  who  shall  not  be  prevented  by  sickness  or  other  sufficient 

cause,  to  be  determined  by  the  surgeon,  or  in  ships  carrying  no  sur- 
geon, by  the  master,  shall  rise  not  later  than  7  o'clock  A.M.,  at 
which  hour  the  fires  shall  be  lighted ; 

2.  It  shall  be  the  duty  of  the  cook  or  cooks,  appointed  under  the  99th 

section  of  the  said  ''  Passengers  Act,  1855,"  to  light  the  fires,  and  to 
take  care  that  they  be  kept  alieht  during  the  day ;  and  also  to  take 
care  that  each  passenger  or  family  of  passengers  shall  have  the  use  of 
the  fireplace  at  proper  hours,  in  an  order  to  be  fixed  by  the  master; 

8.  When  the  passengers  are  dressed,  their  beds  shall  be  rolled  up ; 

4.  The  decks,  including  the  space  under  the  bottom  of  the  berths,  shall  be 
swept  before  breakfast,  and  all  dirt  thrown  overboard ; 

6.  The  breakfast  hour  shall  be  from  8  to  9  o'clock  a.m.    Before  the  com- 

mencement of  breakfast,  all  the  emigrants,  except  as  hereinbefore 
excepted,  are  to  be  out  of  bed  and  dreswd,  and  the  beds  rolled  up,  and 
the  deck  on  which  the  emigrants  live  properly  swept ; 
0.  The  deck  shall  further  be  swept  after  every  m^,  and  after  breakfast  is 
concluded  shall  be  also  dry  holystoned  or  scraped.  This  duty,  as  well 
as  that  of  cleaning  the  ladders,  hospitals  and  round  houses,  shall  be 
performed  by  a  I>arty  who  shall  be  taken  in  rotation  firom  the  adult 
males  above  14,  in  tke  proportion  of  5  to  every  100  emigrants,  and 
shall  be  considered  as  sweepers  for  the  day.  fiut  the  single  women 
shall  perform  this  duty  in  tneir  own  compartment,  where  a  separate 
compartment  is  allotted  to  them,  and  Uie  occupant  of  each  berUi  shall 
see  that  his  own  berth  is  well  brushed  out ; 

7.  Dinner  shall  commence  at  1  o'clock  p.m.  and  supper  at  6  p.m.  ; 

8.  The  fires  shall  be  extinguished  at  7  p.m.,  unless  otherwise  directed  by 

the  master  or  required  for  the  use  of  the  sick;  and  the  emigrants  shall 
be  in  their  berths  at  10  o'clock  p.m.,  except  under  the  permission  or 
authority  of  the  surgeon,  or,  if  there  be  no  surgeon,  of  the  master; 

9.  On  each  passenger  deck  there  shall  be  lit  at  dusk  and  kept  bumine  till 

daylight,  three  safety  lamps,  and  such  further  number  as  shall  lulow 
one  to  be  placed  at  each  of  the  hatchways  used  by  passengers ; 
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Ccliv  APPENDIX. 

10.  No  naked  light  shall  be  allowed  between  decks  or  m  the  hold,  at  any 

time  or  on  any  account ; 

11.  The  scnttles  and  stem  ports,  if  any,  shall,  weather  penmtting,  be  opened 

at  7  o'clock  A.M.  and  kept  open  till  10  o'clock  p.m.;  and  the  hatches 
shall  be  kept  open  whenever  the  weather  permits ; 

12.  The  coppers  and  cookinc^  ntensils  shall  be  cleaned  every  day,  and  the 

cisterns  kept  filled  with  water ; 

13.  The  beds  shall  be  well  shaken  and  abred  on  deck,  weather  pennittiBg, 

at  least  twice  a  week : 

14.  The  bottom  boards  of  the  berths,  if  not  fixtures,  shall  be  renored  aod 

dry-scrubbed,  and,  weather  permitting,  taken  on  deck,  at  least  twiee 
a  week; 

15.  Two  days  in  the  week  shall  be  appointed  by  the  matter  as  wwiimg 

days ;  but  no  washing  or  drying  of  clothes  shall  on  any  aoeoant  be 
permitted  between  decks ; 

16.  On  Sunday  mornings  the  passengers  shall  be  mustered  at  10  o'clock  a.m., 

and  will  be  expected  to  appear  in  clean  and  decent  apparel.  The 
Lord's  Day  shall  be  observed  as  religiously  as  cinmmstanocs  will 
admit; 

17.  No  spirits  or  ^npowder  shall  be  taken  on  board  by  any  passenger;  and 

if  either  of  uose  articles  be  discovered  in  the  possession  of  a  passenger, 
it  shall  be  taken  into  the  custody  of  the  master  dnrinff  the  Toyase, 
and  not  returned  to  the  passenger  until  he  has  landea  or  is  on  the 
point  of  landing ; 

18.  No  loose  hay  or  straw  shall  be  allowed  below  for  any  purpose; 

19.  No  smoking  shaU  be  lUlowed  between  decks ; 

20.  All  gambling,  fighting,  riotous,  disorderly  or  quarrelsome  condnet^ 

swearing,  tuid  violent  or  indecent  language,  are  strictly  prohibited ; 
2K  Fire-arms,  swords  and  other  offensive  weapons  shall,  as  soon  as  the 
passengers  embark,  be  placed  in  the  oustoay  of  the  master ; 

22.  No  sailors  shall  be  allowed  to  remain  on  the  pasBenger  deck  among  the 

passengers,  except  on  duty ; 

23.  No  passenger  shall  go  to  the  uiip's  cookhouse  without  special  permission 

from  the  master,  nor  remain  in  the  forecastle  among  the  sailors  on  any 
account; 

24.  In  vessels  not  expressly  required  by  the  said  '^  Passoigera  Act,  1856," 

to  have  on  board  such  ventilatmg  apparatus  as  therein  mentioned, 
such  other  provision  shaU  be  made  for  ventilation  as  shall  be  required 
by  the  emigration  officer  at  the  port  of  embarkation,  or,  in  his  abeence, 
by  the  officers  of  customs ; 

25.  And  to  prevent  all  doubts  in  the  construction  of  this  Order  in  Ck>unci], 

it  is  hereby  further  ordered,  that  the  terms  ^  United  Kingdom," 
"passenger,"  << passenger  ship,"  "passenger  deck"  and  "master" 
shall  herein  have  the  same  significations  as  are  assigned  to  them 
respectively  in  the  said  "  Passengers  Act,  1865 ;" 
And  the  Right  Honourable  Henry  Labonchere,  one  of  her  Majesty's 
principal  secretaries  of  state,  is  to  give  the  necessary  directions  heiein  ac- 
cordingly. 

Wm.  L.  Bathbbot. 
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Fofrm  of  Pctuaae  Broker^ s  Annual  Bandy  with  Two  Sureties^  to  he  approved 
fy  the  Emigraiion  Officer  at  the  nearest  Port, 

Know  all  men  by  these  presents,  that  we,  A.  B,  (a)  of  C.  D.  ^^^^^!^ 

of,  SfC,  and  E.  F,  of,  A'c,  are  held  and  finnly  bound  nuamintan, 

onto  our  Sovereign  by  tne  grace  of  God  of  the  United  Kingdom  with  occBpadom 

of  Great  Britain  and  Ireland  defender  of  the  feith,  in  the  sum  of  S5i"«?S?S'- 

one  thousand  pounds  of  good  and  lawful  money  of  Great  Britain,  to  be  tiM. 
paid  to  our  said  the  heirs  and  successors  ;  to  whicn  pay- 

ment well  and  truly  to  be  made  we  bind  ourselves  and  every  of  us. 
jointly  and  severalty,  for  and  in  the  whole,  our  heirs,  executors,  ana 
administrators,  and  every  of  them,  firmly  by  these  presents.  Sealed 
with  our  seals.     Dated  this  day  of  one  thousand  eight 

hundred  and  sixty 
Whereas  by  the  ''  Passengers  Act,  1855."  it  is  amongst  other  things  en- 
acted, that  no  person  whatever,  save  as  tnerein  excepted,  shall  directly  or 
indirectly  act  as  a  passage  broker  in  respect  of  passages  from  the  United 
Kingdom  to  any  place  out  of  Europe,  and  not  being  within  the  Mediterranean 
Sea,  or  shall  seU  or  let,  or  agree  to  sell  or  let,  or  be  in  anywise  concerned  in 
the  sale  or  letting  of  passages  in  any  ship,  whether  a  *'  passenser  ship"  or 
otherwise,  proce^ling  from  the  United  Kingdom  to  any  such  place  as  afore- 
said, unless  such  person,  with  two  good  and  sufficient  sureties,  to  be  approved 
by  the  emigration  officer  at  the  port  nearest  the  place  of  business  of  such 
person,  shall  have  previously  entered  into  a  joint  and  several  bond  to  her 
Majesty,  her  heirs  and  successors,  in  the  sum  of  one  thousand  pounds : 
And  whereas .  the  said  C,  D,  and  E,  F,  have  been  duly  approved  by  the 
proner  emigration  officer  as  sureties  for  the  said  A,  B. : 

Now  the  condition  of  thb  obligation  is  such,  that  if  the  above-bounden 
A.  B,,  and  every  agent  whom  he  may  employ  in  his  business  of  a  passage 
broker,  shall  weU  and  truly  observe  and  comply  with  all  the  requirements  of 
the  said  recited  act,  so  far  as  the  same  relate  to  passage  brokers,  and  further 
shall  well  and  truly  pay  all  fines,  forfeitures,  and  penalties,  and  also  all  sums 
of  money,  by  way  of  subsistence  money,  or  of  return  of  passage  money  and 
compensation,  to  any  passenger,  or  on  nis  account,  together  with  all  costs 
which  the  above-bounden  A*  B.,  or  any  of  his  agents  as  aforesaid,  may  at  any 
time  be  adjudged  to  pay  under  or  by  virtue  of  any  of  the  provisions  of  the 
said  recited  acL  then  and  in  such  case  this  obligation  to  be  void,  otherwise  to 
remain  in  fnll  force. 

Signed,  sealed  and  deliyered  by  the  aboye-bounden  A.  B,,  C,  2>.,  and 
E,  jT.,  in  the  presence  of(b).  (ft)  iBMrt  tbe 

'  '^  ^  ^  namet  and  ad- 

dresses  In  Ain  of 
N,B. — ^This  bond  is  to  be  executed  in  duplicate,  in  the  presence  of  and  to  *^  wttnetses. 
be  attested  by  an  emigration  officer  or  his  assistant,  or  an  officer  of  customs, 
or  a  magistrate,  or  a  notary  public.  One  part  is  to  be  deposited  with  the 
emigration  commissioners  in  London,  and  the  other  part  with  the  emigration 
officer  at  the  port  nearest  to  the  place  of  business  of  the  broker.  Each 
member  of  a  firm  or  partnership  who  acts  as  a  passage  broker  must  give  a 
separate  bond  with  two  sureties. 

[The  bond  is  exempt  firom  stamp  duty,  but  must  be  renewed  annually 
with  licence.] 
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Form  of  Passage  Broker's  lAcenee.^ 

(a)  The  Chrii-  A.  B,  (a)  of  in  the  havine  shown  to  the  satiBfaction  of  me 

tian  and  *m-        [or  usl  the  undersigned,  that  he  hath  given  oond  to  Majesty,  as  by 

with*the  iSdreM    ^*  "  Fassengers  Act,  1855,"  required,  and  also  given  fourteen  days'  previous 

and  trade  or  oocu-  notice  to  the  emigration  commissioners  of  his  intention  to  make  application 

pwtyappiytair      ^^^  ^  licence  to  carry  on  the  business  of  a  passage  broker  in  respect  of  pas- 

fortheliceiice,      sa^cs  from  the  United  Kinedom  to  any  place  out  of  Europe,  and  not  bang 

r"**  ^  cojrectif  within  the  Mediterranean  Sea,  I  [or  we  J,  the  undersienea,  having  had  no 

memb^of  a  firm,  sufficient  cause  shown  to  me  [or  us],  and  seeing  no  valid  reason  why  the  said 

the  Christian  and  A,  B,  should  not  receive  such  licence,  do  hereby  license  and  authorize  the 

thc^mbere*"     ^^^  ^'  ^'  ^  ^^*"^  ^^  ^^®  business  of  a  passage  broker  as  aforesaid  until  the 

must  be  given,      end  of  the  present  year,  and  thirty-one  days  afterwards,  unless  this  licence 

shall  be  sooner  determined  by  forfeiture  for  misconduct  on  the  part  of  the  said 

^.  B.  as  in  the  ^'.Passengers  Act,  1855,"  is  provided. 

Given  under  my  hand  and  seal  [or  our  respective  hands  and  seals],  this 

day  of  ,  186    y  at 

{Justices  of  the  Peace,  Police  or  Stipen- 
diary Magistrate,  or  Sheriff  or  Stew- 
ard, (^  Sheriff^  Steward  Snbatitote 
[as  the  case  may  he"], 

•  N.B. — Each  member  of  a  firm  or  partnership  who  acts  as  a  passage  broker  must 
have  a  separate  hcence. 


Form  of  Notice  to  be  given  to  the  Emigration  Commissianers  bff  Justices 
granting  a  Licence. 

Gentlemen, 
Thb  is  to  give  you  notice,  That  we  [or  I],  the  undersigned,  did  on  the 
(6)  Insert  the  ^Y  o^  186    ,  license  A.  B.  o{{b)  to  carry  on  the 

Christian  and       business  of  a  passage  broker  under  the  provisions  of  the  **  Passengers  Act, 

surnames  in  ftillf    iqxr»  <?  ^ 

with  the  address     ^°^'  ,^.  ,.  ^    ^  r 

and  occupation  G;r»««f«»«-  S  J  ttstices  of  the  Peace  [or  as  the  ease  mm/ 

ofthepaS^.  Signatures  J     Ae]. 

Place 

Date 
To  the  Emigration  CommissionerB,  I 
London.  I 
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Form  of  Notice  to  be  given  to  t?ie  EmigrcUion  Commissioners  hy  any  AppUcant 
far  a  Passage  Broker's  Licence, 

Gendemeiiy 

If  A.  B.  (a)  of  in  do  hereby  give  you  notice,  that  it  is  («)  The  ChriutUn 

my  intention  to  apply,  after  the  expiration  of  fourteen  clear  days  from  the  JJj^  wiuft^"ad- 

putting  of  this  notice  into  the  post,  to  the  justices  to  be  assembled  in  petty  dresi  and  trade  or 

sessions  to  be  held  (b)  [or  to  the  police  or  stipendiary  magistrate  occupation  of  the 

for  the  city,  or  borough  or  district  of  or,  if  in  Scotland,  to  the  ^^iuSm^^^ 

sheriff  or  steward  of  as  the  case  may  6e,l  for  a  licence  to  carry  on  must  be  here  cor- 

the  business  of  a  passage  broker  under  the  provisions  of  "  The  Passengers  ^^^^  inserted. 

Act.  1866."  <*>  T**«  P^*  ®' 

-aci,  low.  ^ir\xi%  in  which 

Signature  the  party  giving 

Date  ^^  notice  has  his 

To  the  Emigration  Commissioners,  >  ^^  •'  ^"•^•"• 
London.                      \ 


Form  qf  Notice  to  be  given  by  the  Justices  to  the  Emiaratian  Commissioners 
tf  Forfeiture  qfa  Passage  Broker's  Licence. 

Gentlemen, 

This  is  to  give  you  notice.  That  the  licence  granted  on  the  day  (c)  The  Christian 

of  186     to  A.  B.  (c)  of  in  to  act  as  a  passage  SifXriS- 

broker,  was  on  the  da^r  of  now  last  past  duly  declared  by  dress  and  trade  or 

me  [or  usl  the  undarsiened  Justices  of  the  peace  in  pet^  sessions  assembled,  occupation  of  the 

to  lis  forfeited  (cO.  i^         ^  j  KS '''*"' 

Signatures  (d)  Here  state 

Place  and  date  186     •  generally  the  rea^ 

To  the  Emigration  Commissioners,  >  ton  of  forfeiture. 
London.                      ] 


Form  qf  AppohUment  of  Passage  Broker's  Agent.  DimBcnoiii. 

1,  A.  B.,  of,  ^c.  [or  as  the  case  may  be"]  one  of  the  partners  and  on  behalf  insert  in  the  pro- 
of  the  firm  of,  ^c.  [name  aU  the  partners  and  the  style  of  the  firm]  carrying  g^y^taS^and* 
on  the  business  of  at  ,  do  hereby  nominate  and  appoint  you,  lumames  in  ftiii, 

C.  D.  of,  4rc .  to  act  as  my  agent  and  on  my  behalf  in  the  sale  or  letting  of  "^^  the  "*^de- 
passages  and  otherwise  in  the  business  of  a  passage  broker,  according  to  the  signati^s'^of  the 
provisions  of  "The  Passengers  Act,  I860."  constituent  and 

Signature  in  full  ^S^xVt^^ 

^         Phice  and  date  186    .  •^^^*^' 

Counter  Signatun^  {  ^"^^f  °  ^^T  ""^  *^' 
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Counterpart   of  Patten- 
ger*!  Contract  Ticket. 

This  part  of  the  con- 
tract ticket  ii  to  be  lepa- 
rated  fh>in  the  other,  and 
to  be  delirered  by  the 
passenger  to  the  emigra- 
tion ofUcer  at  the  port  of 
embarkation,  (or,  if  no 
such  officer,  to  the  officer 
of  customs,)  or  to  any  one 
appointed  by  him  to  re> 
ceiire  it,  under  a  penalty 
not  exceeding  £10. 

CONTRACT  TICKET. 

I  engage  that  the  per- 
sons mentioned  below 
shall  be  provided  with  a 
steerage  passage  to 
and  be  landed  at  the  port 
of  in  in  the 

thip  of  tons 

with  not  less  than  ten 
cubic  feet  for  luggage  for 
each  statute  adult,  and 
•hall  be  Tictualled  during 
the  whole  vovage  accord- 
ing to  the  dietary  scale 
prescribed  bv  law.  The 
ship  to  receive  her  pas- 
•engers  at  on  the 

day  of  186    . 

Passage  money,  includ- 
ing government  dues,  if 
any,  and  all  charges  of 
landing,  £ 


Names. 

Ages. 

adults. 


soulSi  equal  to 
sUtute 


•  Insert  number  of  souls 
and  of  statute  adults  re- 
spectively. 


FORMS. 
PASSENGER'S  CONTRACT  TICKET. 
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Ship 
for 


of 
on  the 


^ 

i 

Equal 

to 
SUtute 
Adults. 

These  directions, 
and  the  "Notices 
to  passengers"  be* 
low,  form  part  of, 
and  must  appear 
on,  each  contract 
ticket. 


1.  A  contract  ticket  in  this  (brm  must  be  given  to  every 
passenger  engaging  a  passage  fhmi  the  United  Kingdom  to 
any  place  out  of  Europe,  and  not  being  within  the  Mediter- 
ranean Sea. 

2.  The  victualling  scale  for  the  voyage  must  be  printed 
in  the  body  of  the  ticket. 

8.  All  the  blanks  must  be  correctly  filled  in,  and  the 
ticket  must  be  legibly  signed  with  the  Christian  names  and 
surname  and  address  in  full  of  the  party  issuing  the  same. 

4.  The  day  of  the  month  on  whicn  the  passengers  are  to 
embark  roust  be  inserted  in  words  and  not  in  figures. 

5.  When  once  issued,  this  ticket  must  not  be  withdrawn 
fh)m  the  passenger,  nor  any  alteration,  addition,  or  erasture 
in  it. 


tons  register,  to  take  in  passengers  at 

day  of  186    . 

I  engage  that  the  nerson  named  in  the  margin  hereof 
shall  be  provided  witlf  a  steerage  passage  to,  and  shall  be 
landed  at,  the  port  of  in  In  the  ship 

with  not  less  than  ten  cubic  feet  for  luggage  for  each  sta- 
tute adult,  and  shall  be  victualled  during  the  voyage  and 
the  time  of  detention  at  any  place  before  its  termiuatlon, 
according  to  the  subjoined  scsJe,  for  the  sum  of  £ 
including  government  dues  before  embarkation,  and  head 
money,  if  any,  at  the  place  of  landing,  and  every  other 
charge,  except  freight  for  excess  of  luggage  beyond  the 
quantity  above  specified,  and  I  herebv  acknowledge  to  have 

received  the  sum  of  £  in  {  5|^}  payment. 


The  following  quantities,  at  least,  of  water  and  provisions 
(to  be  iuued  daily),  will  be  supplied  by  the  master  of  the 
ship,  as  required  by  law,  vis.,  to  each  sUtute  adult  three 
quarU  of  water  daily,  exclusive  of  what  is  necessary  for 
cooking  the  articles  required  by  the  Passengers  Act  to  be 
issued  in  a  cooked  sute ;  and  a  weekly  allowance  of  pro- 
visions according  to  the  following  scale: 

[Here  insert  the  victualling  scale  intended  to  be  used 
on  the  voyage.  This  must  be  either  the  scale  pre- 
scribed ill  the  S5th  section  of  the  Passengers  Act, 
1855,  or  that  scale  modified  by  the  introduction  of 
articles  authorized  by  the  act  to  be' substituted  for 
oatmeal,  rice,  and  potatoes.] 

[N.B.—If  mess  utensils  and  bedding  are  to  be 
provided  by  the  ship,  the  stipulation  must  be  in- 
serted here.] 

Signature  in  fbll 

Place  and  date 

\Jt  signed  by  a  broker  or  agent,  state  on  whose  behalf.] 


Deposit  £ 

Balance  £ 

ToUl£ 


to  be  paid  at 


NOTICES  TO  PASSENGERS. 

I.  If  passengers,  through  no  default  of  their  own,  are  not  received  on  board  on 
the  day  named  in  their  contract  tickets,  or  Aiil  to  obtain  a  passage  In  the  shin, 
they  should  apply  to  the  government  emigration  officer  at  the  port,  who  wlU 
assist  them  in  obtaining  redress  under  the  Passengers  Act. 

S.  Passengers  should  carefully  keep  this  part  of  their  contract  ticket  till  afttt 
the  end  of  the  voyage. 

N.B.—Thls  contract  ticket  Is  exempt  f^m  stamp  duty. 
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(a)  The  Christian 
and  surnames  in 
tu\\,  with  the  ad- 
dit^ss  of  the  party 
applying  for  the 
licence,  mast  be 
licre  correctly 
inserted. 

(6)  City,  town, 
or  dihtrict  in 
which  the  emi- 
grant runner  is 
to  carry  on  his 
buiinesi. 


Form  of  Emigrant  Bunner*$  Anmud  Idcenee. 

A,  B,  (a)  of  in  the  having  made  application  in  writing  to 

us,  the  undersi&paed  justices  of  the  peace  assembled  in  pett^  sessions,  for 
the  {h)  of  to  erant  to  him  a  licence  to  enable  him  to  be  regi^ 

tered  as  an  emigrant  runner  in  and  for  (6)  ,  and  the  said  [A.  nJ] 

having  also  been  recommended  as  a  proper  person  to  receive  such  licence  by 
an  emig^tion  officer,  or  by  the  chief  constable  [or  other  head  officer  of 
police f  <u  the  case  may  be]  of  [the  district^  toum  or  place  in  which 

the  said  A,  B,  is  to  cany  on  his  business] :  We,  the  under-mentiooed  jostices, 
having  no  sufficient  cause  shown  to  us,  and  seeing  of  ourselves  no  valid 
reason  why  the  said  A.  B,  should  not  receive  such  licence,  do  hereby  grant 
to  him  this  licence  for  the  purposes  aforesaid,  subject  nevertheless  to  be 
revoked  for  misconduct  on  the  part  of  the  said  A.  B.,  as  in  the  "  Passengers 
Act,  1865,"  lA  provided. 


(c)  Insert  this 
when  the  defend- 
ant is  summoned. 


(d)  Insert  this  in 
case  a  witness  is 
summoned. 


Form  qf  Summons  for  a  Defendant  or  a  Witness. 

A.  B.  Complainant )      This  is  to  command  you  to  appear  without  fiul  on 
C  D.  Defendant.     5  the  day  of  instant  [or  next]  at 

o*cIock  in  the  noon,  at  before  me,  or 

County,  or  city,  or  pother  the  magistrate  or  justices  of  the  peace  then  and 

borough,  or  police  (there  present  (c)  fto  answer  the  complaint  of 

district  of         [as  i  (an  emigration  officer,  or  assistant  emigration  officer, 

the  case  may  be\    '<>r  officer  of  customs),  or  [in  the  colonies  a  government 

emigration  or  immigration  agent,  as  the  case  may  be,] 

for  a  breach  of  the  section  [or  sections,  as  the  case  may  be,]  of  the 

•*  Passengers  Act,  1856,"]  (d)  [or  to  give  evidence  in  the  oomplaint  of  A.  B, 

against  C7.  D.  for  breach  of  tne  ^*  Passengers  Act,  1866]. 

£  Justice  of  the  peace,  or  pcdioe 
\     or  stipendiary  magistrate,  or 
Signed  ^     sheriff  or  steward,  or  sheriff 

#     substitute,  or  steward  sob- 
'      stitute  [cu  the  ease  may  be]. 
Dated  this  day  of  18    . 

To 


(a)  SUte  whether 
emifrrationofBcer, 
or  officer  of  cus- 
toms, or  govern- 
ment emigration 
agent,  or  passen- 
ger of  the  ship 

,  as  the  case 
maybe. 

{b)  Here  describe 
briefly  and  in 
geneial  terms  the 
requirement  [or 
requirements]  of 
the  act  which  has 
not  been  ftilfiUed. 

(c)  Name  the 
witness,  or  wit- 
nesses if  more 
than  one. 

(d)  Omit  these 
words  where 
there  is  no  con- 
viction, but  only 
an  order  of  abju- 
dication. 


Form  qf  Conviction  and  Order  of  Adjudication  under  the  "  Passengers  Act, 
1866,"  when  the  Defendant  appears, 

A,  B.  Complainant  >      Be  it  remembered,  that  on  the  day  of 

C.  D,  Defendant.     5  instant,  C,  D,  of  personally  came  before  me 

[or  us,  as  the  case  may  be\  at  to  answer  the 

County,  or  city,  or  ^complaint  of  A,  B.  (a)  for  a  breach  of  the 
borough,  or  police  /section  [or  sections,  as  the  case  may  be,]  of  "  The  Pa»- 
district,    or   stew-  /'sengers  Act,  1865,"  in  that,  Sfc,(b)  or  [as  the  case  may 
artry  of  [as  \be],  for  a  breach  of  the  contract  contained  in  a  certain 

the  case  may  be\,    ^contract  ticket,  dated  and  issued  by 

to  for  a  passage  to  in  the  ship 

Whereupon  I  [or  we]  did  proceed  to  examine  into  the  complaint  to  made 
against  the  said  C,  D,,  and  the  same  having  been  [admitted  to  be  true  by 
the  said  C  D,,  or  as  the  case  may  beA  fully  proved  to  my  [or  our]  satisfiie- 
tion  by  the  testimony  on  oath  of  &  F.(c),  a  credible  witness  [or  witnesses], 
I  [or  we]  {d)  (do  convict  him  the  said  C,  D.  of  the  offisnce  [or  offences] 
aforesaid ;  and  1  [or  we])  do  adjudge  and  order  that  he  shall  pay  to  the  said 
A.  B.dA  such  [emigration  officer,  or  government  emigrration  agent,  or  officer 
of  customs,  or  passeneer  of  the  ship  as  the  case  may  be,]  the  sum  of 

£  by  way  of  penalty  [or  oy  way  of  subsistence  money^  or  of  return 
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of  passage  money,  or  as  damaees  for  breach  of  sacb  contract  as  aforesaid,  m  («)  inMrt  this  in 
the  case  may  6e,J  [{e)  and  shall  also  pay  to  the  said  A,  B.  the  further  sum  of  *^^,VTi*n ^  ^**°*" 
£  as  compensation  fur  the  loss  and  inconvenience  occasioned  to(/)  S^ded." 

by  the  loss  of  passage  in  the  ship  ].  (/)  Name  the 

(g)  f And  I  [or  we]  do  also  adjudge  and  order  that  the  licence  granted  to  J25^fby**oran" 
the  said  C  i>.  to  act  as  a  passage  broker  be  forfeited.)  whose  hehaif  the 

(A)  (And  I  lor  we]  do  hereby  also  adjudge  and  order  that  the  sum  of  JJJJ^^"***®"  ^ 
£  being  a  part  not  exceeding  one  moiety  of  the  said  penalty  of  £  (y)  insert  this 

be  applied  to  compensate  (i)  for  the  wrong  or  damage  which  he  [she  ^*»ere  the  of- 

ar  they]  has  or  have  sustained  in  this  matter.)  l5S?broke^?nd 

And  I  [or  we]  do  further  adjudge  and  order  that  the  said  C  2>.  shall  his  licence  is  de- 
forthwith  pay  to  the  said  A.  B,  the  further  sum  of  £  for  the  costs  and  fj[y^/ert*tbu ' 

charges  by  him  the  said  A.  B.  incurred  in  the  prosecution  of  this  matter.         where ?ompensa- 

Qiven  under  my  hand  and  seal  \or  our  hands  and  seal],  this  day  tion  out  of  the 

/*P  111  penalty  is 

"'  ^^     •  »      .         i.   1^  ,.  awarded  to  any 

I  Justice  of  the  peace,  police  or  aggrieved  pas- 

1  stipendiary   magistrate,    or  f*"^''*    .. 
o'        .                                /        u     "IP         *       ^  i!     'IV  (0  Name  the 

Signature  \  sheriff  or  steward,  or  sheriff  passenger  or  pas- 

/  <>r  stewards  substitute  [of  Me  angers. 

^  case  may  beltorik)^       .    liJ'.SJS^r' 

as  the  case  may 
be. 


Form  of  Conviction  and  Order  of  Adjudication  where  the  Defendant  does 

not  appear, 
•*^,.  ^.  .i^^-r^rt  «.«t(«)  8*»t«  whether 

A,  B,  Complainant  )      Be  it  remembered,  that  C.  D,  of  being  duly  emigration  officer, 

C  D.  Defendant.     )  summoned  to  answer  the  complaint  of  A.  B,  (a)  for  ^'^^f^ ^l^l 

breach  of  the  section  [or  sections]  of  the  "  Pas-  m«it  emfg«rtion 

County,  or  city,  <?rr  sengers  Act,  1866,"  in  that,  Sfc.{b)  or  [as  the  case  agent,  or  passen- 

borough,  or  police) may  fte],  for  a  breach  of  the  contract  contained  in  a  **' * 'as^fhecase 

district,   or  8tew-\  certain  contract  ticket,  dated  and  issued  by  may 'be. 

artry  oif  [asf  to  for  a  passage  to  in  the  ship  l*^^fl**,2dTn 

the  case  may  be\,  ^  did  not  appear  before  me  [or  us],  pursuant  to  generaTterms  the 

the  said  summons.     Nevertheless,  I  [or  we]  did  pro-  requirement  for 

ceed  to  examine  into  the  complaint  so  preferred  against  the  said  C.  D.,  and  JS"|S  whiJh  has 

the  same  having  been  duly  proved  to  my  [or  ourl  satisfaction  by  the  testimony  not  been  niifliied. 

on  oath  of  E.  F.  (c),  a  credible  witness  [or  witnesses],  I  [or  we]  do,  Sfc.  ^^'^JJJJ"*,*^*^. 

(proceed  as  in  preceding  form  of  conviction  according  to  the  circumstances  of^    ess  or  w  - 

Aecase), 


INDEX. 
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ABANDONMENT,  of  seamen  abroad,  protection  against,  138. 
of  ship,  &C.  to  underwriter  (see  Lots),  366. 
of  passengers  abroad,  provisions  to  prevent,  469. 

ABSENCE  of  seamen  (see  Desertion),  92, 114. 
punishment  of,  117. 
now  purged,  115. 

ACCEPTANCE  of  goods  under  bill  of  lading  (see  Bill  rf Lodktg,  Freight). 

ACCIDENTS  should  be  communicated  to  owner,  92. 

to  steam  vessel  to  be  reported  to  Board  of  Tr^de,  92,  458. 

ACCOUNTS,  settlement  of,  between  part  owners,  74. 

ACIDS  (see  Lime  Juice). 

ACTION,  damage  done  to  ship  in,  not  a  general  average,  284. 

ACTIONS  (see  RemedUs). 

power  of  Courto  to  stay,  if  brought  for  loss  of  life,  personal  injury,  or 

damage  to  goods,  51,  note, 
no  right  of  action  for  loss  of  life  or  injury  until  inquiry  instituted  or  refused 

by  Board  of  Trade,  51,  note, 
by  and  against  part  owners,  67 — 75. 
on  charter-parties,  221—224. 
on  bills  of  lading,  233 — 236. 
for  demurrage,  267. 
on  policies  of  insurance,  376—380. 
on  bottomry  bonds,  392. 
for  collision,  407. 
by  salvors,  426. 

ACTS  OF  GOD,  what  they  are,  227. 
ship  owner  not  liable  for,  227. 

ADJUSTMENT  of  average  losses  (see  General  Average),  286. 
of  losses  under  policies  of  insurance  (see  Insurance),  870. 
usage,  as  to,  371. 
on  valued  policies,  371. 
on  open  policies,  371. 
on  goods,  872. 

loss  must  be  computed  on  gross  proceeds,  873. 
on  freight,  373. 
how  and  by  whom  made,  373. 
liability  of  broker,  874. 
effect  of  settlement  in  account  with,  874,  375. 
set-off  of  premiums,  376. 
effect  of  adjustment,  376. 
fraud  or  mistake  in,  376. 

money  paid  under  mistake  of  law  not  recoverable  back,  876* 
effect  of  broker  giving  credit  note,  376. 

ADMIRALTY  COURT,  removal  and  new  appointment  of  master  by,  81. 
condemnation  of  captured  property  by,  39. 
jurisdiction  of,  as  to  repairs  and  necessaries,  d^ 

as  to  employment  of  ship  between  part  owners,  72. 
when  master  exercises  excessive  authority,  85. 
suits  for  seame;n's  wages  in,  84, 169. 
for  master's,  83. 

limitation  of  jurisdiction  respecting,  170. 
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ADMIRALTY  COURT,  suits  by  foreign  seamen  in,  172. 
application  of  M.  S.  Act,  1854,  in,  200. 
rules  in,  as  to  freight,  244. 
proceedings  on  bottomry  bonds  in,  393. 
power  over  foreign  ships,  202,  411,  412. 
proceedings  in  causes  of  ooUision,  411 — 416. 

in  claims  for  salvage,  427. 
appeal  where  sum  in  dispute  exceeds  50/.. .428. 
where  claim  within  Cinque  Ports,  438. 
sentence  of  foreign  Court  of,  how  far  conclusive,  40,  note. 

ADMIRALTY  protection  against  impressment,  112. 

ADMISSION  by  part  owner  not  binding  on  co-owners,  72. 

ADULT,  definition  of"  statute  adult"  within  Passengers  Act,  455. 

AFFREIGHTMENT,  contract  of  (see  Charter-party,  BiUrfLaOmg). 

AGENT  to  register  ship,  authority  how  to  be  testified,  7. 
sale  of  ship  by,  28. 
where  contract  not  under  seal,  222. 
signing  as  agent,  222. 
signing  as  principal,  222. 
evidence  admissible  to  show  agency,  222. 

but  not  to  get  rid  of  liability,  222. 
principal  described  as  agent,  222. 
acting  as  agent  without  authority,  222. 
may  be  shown  to  be  principal,  222. 
signing  in  his  own  name,  primd/ade  liable,  222. 
when  promise  implied  that  he  has  authority,  223. 
actions  by  and  against  agents  on  contract  of  charter-party,  222,  223. 
remedies  against  persons  falsely  assuming  to  be  agents,  222. 
power  of,  to  bind  principals  by  deed,  223. 
effect  of  concealment  by,  on  policy,  355. 

AGREEMENT  for  sale  of  ship,  20. 

with  seamen  must  be  kept  by  master,  93. 

must  be  in  form  sanctioned  by  Board  of  Trade,  132. 

and  produced  to  consuls  and  officers  of  Queen's  ships,  86,  137. 

in  what  ships  it  must  be  used,  132. 

regulations  respecting  it,  132—137. 

indorsement  on,  in  case  of  seamen  left  abroad,  140. 

of  seamen  provided  with  passage  bone,  14L 
what  it  must  contain,  132—134. 
form  of,  133. 
blanks  to  be  left  in,  134. 
when  inoperative,  133. 
when  void,  133. 
verbal  agreements,  132,  note, 
provisions  of,  as  to  misconduct  of  crew,  182. 
punishment  of  minor  offences,  134. 
in  foreign  going  ships,  134. 

regulations  respecting,  134. 
how  to  be  signed,  135. 
engagement  of  substitutes,  135. 
running  agreements,  135. 

regulations  respecting,  135. 
in  home  trade  ships,  136. 

regulations  respecting,  136. 
how  to  be  signed,  136. 
to  serve  in  any  ships  of  same  owner,  136. 
duration  of,  136. 
penalty  on  master  and  owner  if  these  provisions  disregarded,  187* 
engagement  of  seamen  in  British  possessions,  137. 
erasures,  alterations  and  interlineations  in,  137. 
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AGREEMENT,  seamen  Dot  to  be  deprived  of  remedies  or  right  to  wages  or  salvage 
by,  133. 
may  be  proved  by  seamen  without  notice  to  produce,  138. 
master  bound  to  put  up  copy  of,  on  board,  188. 
punishment  for  altering  or  delivering  a  false  copy  of,  188. 

AIR,  rights  of  crew  with  respect  to,  147. 
supply  of,  in  passenger  ships,  456. 

ALIEN  ENEMIES,  insurance  by,  invalid,  290. 

ALLOTMENT  NOTES,  149, 150. 

ALTERATION  of  policy  of  insurance  at  common  law,  297. 
under  Stamp  Acts,  297. 

ANCHORS,  ship  to  be  seaworthv  must  be  furnished  with  proper,  44. 
liability  for  injuries  caused  by  sunken  anchor,  417. 
adjustment  of  differences  as  to  salvage  for,  within  Cinque  Ports,  437. 

APPRENTICES  may  be  taken  on  board,  108. 
parish  apprentices,  109. 
are  protected  from  impressment.  111. 
no  settlement  gained  by  apprenticeship,  110  (see  Parish  JpprenHces). 

ARREST,  loss  of  ship  or  goods  insured  by,  324. 

of  foreign  ship  which  occasions  damage,  408. 

of  ship  in  Admiralty  Court  in  suit  for  collision,  412* 

ASSAULT  on  master  or  mate  by  seamen,  118. 

ASSIGNEES  of  bankrupt  or  insolvent,  property  in  ship  passing  to—must  be  au« 
tbenticated  by  declaration,  24. 
accompanied  by  evidence  of  title,  24. 
rights  of  assignees  of  bankrupt  part  owner,  71. 

ASSIGNMENT  of  bUl  of  lading,  226,  274. 

ASSURED  (see  Insurance), 

AUTHORITY  OF  MASTER  over  crew  and  panengers,  84,  85,  458  (see  Crew, 
Master,  Passengers). 

AVERAGE  (see  General  Average^  Particular  Average), 
within  memorandum  of  policy,  826. 


BALLAST  does  not  pass  on  sale  of  ship  and  furniture,  31. 
shipowners  bound  to  find,  for  ship,  250. 
merchandize  may  be  carried  as,  250,  note, 
what  articles  may  not  be  carried  as  in  passenger  ships^  467. 

BANKRUPTCY  OR  INSOLVENCY  (see  ^##^«««> 
of  vendor  of  ship,  effect  of,  29. 
of  mortgagor,  34. 
of  part  owner,  71. 

BARRATRY,  meaning  of  term,  97. 

nature  of  the  oflSnce  at  common  law,  97,  98. 

foreign  law  respecting,  97,  note. 

by  and  against  whom  it  may  be  committed,  98. 

statutory  offence,  98. 

when  it  excuses  delay  in  case  of  insurance,  315. 

loss  of  ship  insured  by  reason  of,  326. 

BERTHS  in  passenger  ships  must  be  of  specified  dimensions,  462. 
not  overcrowded,  462. 

may  not  be  taken  down  within  forty- eight  hours  after  arrival  of  ship  at  port 
of  discharge,  462. 

BILL  OF  ENTRY,  delivery  of,  on  clearance  outwards,  87. 

BILL  OF  EXCHANGE,  effect  of  master  or  crew  taking  bill  for  wages,  83,  172. 
effect  of  shipowner  taking  bill  from  consignee  on  remedy  for  freight  against 
shipper,  258. 
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BILL  OF  HEALTH,  95. 

BILL  OF  LADING  (see  Charter-party,  Freight). 
duty  of  master  respecting,  90. 

when  conclusive  evidence  of  shipment  against  master,  90. 
power  of  master  to  bind  owner,  105,  262. 
genera]  nature  of  contract,  225. 
form  of,  225. 

effect  of  the  18  &  19  Vict.  c.  Ill .  .90,  226,  233,  236,  274. 
stamps,  225. 

construction  of  contract,  226,  227. 
effect  of  indorsement,  226,  274. 
when  property  does  not  pass  by  indorsement,  274. 
effect  of  receipt  of  goods  under,  258,  258. 
consignees  and  indorsees  may  sue  on,  226,  236. 
effect  of,  on  right  to  stop  in  trantitu,  226,  274. 
ordinary  exceptions  in,  227. 

act  of  God  and  Queen's  enemies,  227. 

dangers  of  the  seas  and  navigation,  228,  319. 

losses  covered  by  *'  perils  of  the  sea,"  229,  252. 

robbers  and  dangers  of  the  roads,  230. 

restraint  of  princes,  240. 

gross  negligence  of  shipowner,  231. 
effect  of  mistakes  in  contract,  282. 
parties  to  sue  on  contract  of  carriage,  233. 
consignee,  usually  right  party  to  sue,  234. 
effect  of  ownership  of  goods,  234. 
evidence  of  shipment  against  master,  233. 
right  to  bring  trover  by  indorsee,  286. 
liability  to  pay  freight  by  reason  of  receipt  of  goods  under,  253—258. 

BILL  OF  SALE,  formerly  grand  and  ordinary  bill  of  sale,  21. 
instrument  of  transfer  in  all  countries,  20. 
sale  of  British  ship  must  be  by,  21. 
must  be  under  seal,  21. 
exemption  from  stamp  duty,  21. 
must  contain  description  of  ship,  21. 
how  to  be  executed,  21. 

certificate  of  registry  need  not  be  recited  in,  21. 
entry  of,  in  book  of  registry,  22. 
must  be  produced  to  registrar,  22. 
transference  must  be  registered,  22. 
date  of  entry  must  be  endorsed  on,  22. 
must  be  entered  in  order  of  their  producdon  to  registrar,  22. 
indorsement  of,  on  certificate  of  registry,  22. 

BLOCKADE  (see  Emhargo). 

violation  of,  by  subjects  or  allies,  220. 
effect  of,  on  contract  of  charter-party,  220. 
violation  of— breach  of  warranty  of  neutrality,  338. 

BOARD  OF  TRADE  appoint  part  of  local  marine  boards  for  examination  of 
masters,  78. 
control  over  registry  of  seamen  vested  in,  125. 

regulations  for  maintaining  discipline  on  board  ship  sanctioned  by,  182. 
account  of  effects,  money  and  wages  of  deceased  seamen,  166. 
survey  of  steam  vessels  by,  451. 

BOATS,  if  under  fifteen  tons  need  not  be  registered,  3. 
do  not  pass  on  sale  of  ship,  31. 
loss  of,  under  policy,  299. 
salvage  remuneration  to  owners  of,  436. 
rules  as  to  boats  under  M.  S.  Act,  1854.  .449. 

under  Passengers  Act,  1855*  •466. 

BODIES  CORPORATE,  how  registered,  8. 
agent  to  register,  how  authorized,  7. 
declaration  by,  as  owners,  9. 


Digitized  by 


Google 


INDEX.  cclzvii 

BOND, 

by  TriDity  House  (and  Cinque  Ports)  piloU»  178, 194. 
by  owners  or  charterers  of  passenger  ships,  459. 
how  it  may  be  proved  abroad  in  British  colonies^  459. 
by  passage  broxers,  471. 

BOTTOMRY  BOND  (see  HypotheeaHw),  885. 
insurance  on,  306. 

BRITISH  SEAMEN  (see  Seamen). 

BRITISH  SHIPS  (see  Capture,  Mortgage^  Owners  of  Ships,  Registry,  Sale)^ 
what  were  British  ships,  1. 
what  the  term  now  means,  2. 
right  to  import  goods  not  now  confined  to,  2. 
must  be  registered,  8. 
exceptions,  3. 
who  may  be  owners  of,  3. 
tonnage  must  be  marked  on  main  beam,  6. 
and  number  of  certificate,  6. 
divbion  of  shares  in,  7. 
privileges  of,  16. 

may  be  manned  by  subjects  of  any  country,  16. 
reciprocity  with  foreign  countries,  17. 
national  character  of,  17. 
cease  to  be,  on  failure  to  register  anew,  16. 
concealing  British  character  of  ship,  18. 
when  unqualified  person  forfeits  interest,  18. 

person  making  fuse  declaration  touching  qualification  is  guilty  of  misde-' 
meaner,  18. 
and  his  interest  is  forfeited,  18. 
how  forfeiture  carried  into  efiect,  18. 

BROKER,  sale  of  ship  by,  28. 
policy  brokers,  292. 
liability  of,  to  underwriters,  292. 
liability  of,  to  assured,  373. 

efiect  of  settlement  of  loss  in  account  with,  374,  375. 
regulations  respecting  passage  brokers,  471. 
must  give  bond  to  Crown,  471. 
must  give  contract  ticket,  471. 
must  obtain  a  licence,  471. 

BUILDER'S  CERTIFICATE  (see  Registry). 

must  be  produced  on  applying  for  registry,  9. 
what  it  must  contain,  9,  10. 
penalty  for  false  statement  in,  10. 

BUOYS  (see  Life  BoaU  and  Buops). 

rules  as  to,  under  M.  S.  Act,  1854.. 449. 
under  Passengers  Act,  466. 

BURTHEN  (see  Tannage). 

misdescription  of  in  charter*  party,  210. 

in  contracU  with  passengers,  447,  note,  472. 

BYE-LAWS  for  regulation  of  pilots,  179. 


CABIN  PASSENGER^  authority  of  master  over,  85, 453. 
definition  of  withm  Passengers  Act,  454. 

CAPTAIN  (see  Master). 

of  Queen's  ship,  when  liable  for  acts  of  crew,  102,  406. 

CAPTURE  of  ship  or  cargo,  title  by  capture,  37i  323,  339,  341. 
by  pirates,  88. 

by  Queen's  ship  or  merchant  vessel,  38. 
to  whom  captured  property  belongs,  38. 
condemnation  of,  39. 
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CAPTURE,  by  what  Court  and  where,  89. 

effect  of  judgment  of  a  foreign  Court  nf  Admiralty,  40,  3S9. 

effect  of,  on  freight  and  cargo,  4fO,  246,  248. 

title  of  captor  relates  to  capture,  40. 

registry  of  captured  ships  after  condemnation,  41. 

effect  of,  on  wages  of  crew,  154. 

on  freight,  245 — 248. 
loss  by,  of  ship  or  goods  insured,  328. 
when  a  totel  loss,  328. 
ransom  prohibited,  106,  324. 
salvage  after  recapture,  421. 

CARGO  (see  Bill  of  Lading,  Charter-party ,  Freight^  rnturamx,  Sale  rf  Cargo), 
effect  of  capture  and  condemnation  on,  40. 
duty  of  owners  as  to  receipt  and  care  of,  45. 
duty  and  liability  of  master  as  to,  89. 
delivery  of  cargo  by  master,  101. 
usage  as  to  mode  of  stowing,  207. 
contracts  to  load  a  full  cargo,  249. 

to  load  a  cargo,  252. 
of  passenger  ships  must  be  stowed  according  to  directions  of  fmigration 

officers,  467. 
what  articles  may  not  be  carried  as  cargo  of  passenger  ships,  467. 

CARRIER  (see  Common  Carriers), 

effect  on  right  to  stop  in  transitu,  of  delivery  of  goods  to,  269. 

CASKS,  description  of,  required  for  water  in  passenger  ships,  463. 

CATTLE,  freight  for,  247. 

may  not  be  carried  as  cargo  in  passenger  siiipfl,  467. 

CERTIFICATE  of  builder  to  be  produced  before  registry,  9. 
of  person  appointed  to  survey,  7. 
what  particulars  it  must  contain,  7. 
must  be  delivered  to  registrar  before  registry,  7. 
of  registry,  11. 

must  be  delivered  up  to  be  indorsed  on  change  of  master,  11. 

on  change  in  registered  ownership  of  vessel,  11. 

number  of,  must  be  marked  on  main  beam,  6. 

what  it  must  comprise,  1 1. 

improper  detainer  of,  13. 

change  of  ownership  to  be  indorsed  on,  11,  44. 
penalty  on  neglect  of  so  doing,  11, 12. 

loss  of,  12. 

Sro visional,  when  granted,  12,  14,  15. 
uration  of,  14. 

when  must  be  delivered  up  to  registrar,  12,  15. 

detainer  and  use  of,  12. 

penalty  on  refusal  to  deliver  up  to  person  entitled,  13. 

proceedings  if  person  detaining  has  absconded,  13. 

penalty  for  using  false  certificate,  9. 

need  not  be  recited  in  bill  of  sale,  21,  note. 

new  certificate  in  place  of  one  delivered  up,  12. 

temporary  certificate,  12. 

must  be  produced  to  officers  of  customs,  13. 
of  competency  of  roaster,  78. 
of  service  of  master,  79. 
of  other  officers,  79»  note, 
production  of,  to  shipping  master,  86. 

to  officers  of  customs,  86. 
of  service  or  competency  of  pilot,  184. 
of  compliance  with  Passengers  Act,  1855.  .452,  459. 

effect  of  noncompliance,  459. 

CERTIFICATE  OF  MORTGAGE,  when  granted,  36. 
form  of,  36 ;  Appendix,  cczxiiL 
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CERTIFICATE  OF  MORTGAGE,  indortement  of  mortgage  on,  36. 
effect  of  death  of  nrrantor  of  power,  86. 

of  his  bankruptcy  or  insolvency,  36. 
priority  of  mortgages  registered  on,  37. 
rights  and  liabilities  of  mortgagees,  37. 
discharge  of  mortgages  registered  on,  37. 
recording  of,  in  register  book,  37. 
cancellation  of,  37. 
CERTIFICATE  OF  SALE,  when  granted,  26,  27. 
particulars  required  in,  26. 
where  granted,  26. 
form  of,  27 ;  Appendix,  ccxviii. 
effect  of  death  of  grantor  of  power,  27. 

of  his  bankniptcy  or  insolvency,  27. 
registry  anew  on  sale,  27. 
indorsement  of  sale  on,  27. 

sale  to  a  person  not  qualified  to  own  British  ships,  28. 
cancellation  of,  28. 
CHANCERY,  COURT  OF,  power  of,  to  determine  amount  of  shipowner's 
liability,  and  to  distribute  it  under  M.  S.  Act,  1864.. 62. 
power  to  sell  interest  of  unqualified  owners,  7i. 
when  and  how  exercised,  74. 
to  restrain  sale  of  ship,  74. 

adjustment  of  accounts  between  part  owners  by,  74. 
alteration  of  contracts  by,  to  effect  intention  of  parties,  297* 
jurisdiction  of,  to  give  relief  on  bottomry  bonds,  395. 
CHANGE  IN  CREW  before  final  saUing,  86. 

CHARTER-PARTY  (see  Freight,  Demurrage),  usually  not  under  seal,  204. 
general  nature  of  contract,  204. 
stamps,  204. 
form  of,  205. 

extent  of  authority  of  master,  103. 
construction  of  contract,  207. 
from  what  time  it  speaks,  207. 
construction  by  usage,  207. 
must  explain,  not  contradict,  209. 

recent  cases,  208. 
is  to  be  construed  by  Court,  210. 
mistakes  in  contract,  210. 
conditions  precedent,  211 — 214. 
dissolution  of  contract  by  act  of  parties,  214. 
of  written  contract  by  parol,  214. 
by  delay,  214. 
acts  of  law,  214. 

war,  interdiction  of  commerce,  &c.,  215 — 219. 
embargo,  215. 
infectious  disease,  219. 
frost,  220. 

want  of  water  in  river,  220. 
blockade,  220. 
ordinary  remedies  on  contract,  221. 
parties  to  sue  and  be  sued  in  cases  of  agency,  222. 
where  contract  not  under  seal,  222. 
where  contract  by  deed,  223. 
deed  inter  paries^  223. 
liability  of  owners  to  be  sued  when  charter-party  executed  by  master,  224. 
right  of  master  to  sue,  224. 

CHRONOMETER  passes  on  sale  of  ship,  appendages  and  appurtenances,  31. 

CINQUE  PORT  PILOTS  (see  Pilot). 

now  under  Trinity  House  jurisdiction,  178. 
CINQUE  PORTS,  what  they  are,  437,  note. 

salvage  claims  within  jurisdiction  of,  437. 

wreck  within,  445. 
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CLEARANCE  INWARDS,  duty  of  master  respecting,  101. 

certificate  as  to  effects  of  seamen  dying  on  voyage  necessary  for»  166. 

CLEARANCE  OUTWARDS,  duty  of  master  respecting,  87,  88. 
master  cannot  obtain,  without  certificate  of  registry,  8. 
nor  without  declaring  name  of  nation  to  which  ship  belongs,  17* 
nor  without  obtaining  certificate  of  compliance  with  M.  S.  Act,  1854..  86. 
nor  unless  ship  is  provided  with  requisite  boats  and  buoys,  450. 
nor  if  iron  steamers,  unless  properly  filled  and  provided  under  M.  S.  Act* 

1854.. 450. 
ship  going  to  sea  as  British  ship  without  clearance  may  be  detained,  8,  note. 

CLEARANCE  OPTASSENGER  SHIPS  (see  Certificate ),  ^9. 
penalty  for  obtaining,  if  ship  not  properly  stored,  468. 
of  steam  vessels  carrying  passengers,  452. 

COASTING  VESSELS,  when  they  need  not  be  registered,  8. 
when  they  need  not  employ  pilot,  185, 196. 

COCKET,  what  it  was,  88,  note. 

COLLIERS  need  not  employ  pilot,  185. 

COLLISION  (see  Pilot). 

loss  by,  when  a  general  average  loss,  279. 

is  a  ''  danger  of  the  sea,''  319. 
duty  of  master  and  crew  to  avoid,  898. 
entry  of,  in  official  log,  398. 
general  rules  of  sailing,  399. 
Trinity  House  rules  as  to  steamers,  399. 
statutory  rules  as  to  sailing  vessels  and  steamers,  400. 
direction  to  jury  in  such  cases,  400,  401,  note, 
vessels  to  presume  that  these  rules  will  be  observed,  401. 
vessels  in  tow,  401. 
rules  not  applicable  to  foreign  vessels,  nor  to  British  ship  which  comes  into 

collision  with  foreign  vessel  on  high  seas,  401. 
rules  as  to  lights  and  fog  signals,  401. 
Admiralty  rules  as  to  lights,  402—404. 
parties  liable  in  respect  of  collision,  405. 
shipowners  and  charterers,  405. 
evidence  of  liability,  406. 
masters,  406. 
effect  of  Pilot  Acts  on  liability  of  owners,  masters  and  pilots  (see  Pilot),  197, 

198,.  406. 
officers  of  Queen's  ships,  406. 
rights  and  remedies  in  Courts  of  Common  Law,  407. 

parties  to,  407. 
power  to  arrest  foreign  ship  under  M.  S.  Act,  1854.. 407,  408,  412. 
proceedings  thereon,  4C8. 

effect  of  plaintiff's  negligence  on  his  right  to  recover,  408. 
negligence  of  persons  in  control  of  vessel  in  which  plaintiff  is  passenger,  409. 
negligence,  question  for  jury,  409. 
where  collision  occasioned  by  breach  of  statutory  rules  as  to  the  passing  of 

steamers,  or  of  Admiralty  rules  as  to  lights,  409. 
limitation  of  liability  to  value  of  ship,  49,  411. 
measure  of  damages,  411. 
where  plaintiff  has  received  a  sum  of  money  from  underwriter  in  respect  of 

the  same  injury,  411. 
rights  and  remedies  in  Courts  of  Admiralty,  411. 
extent  of  jurisdiction,  411. 
where  collision  within  county,  411. 
where  damage  done  by  or  to  foreign  vessels,  412. 
mode  of  procedure,  412. 
vivd  voce  evidence  receivable,  413. 
verdict  at  law  not  a  bar,  413. 
rules  by  which  damages  are  awarded,  413,  414. 
consequential  damages,  415. 
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COLLISION,  lien  on  property  condemned,  416. 

injuries  caused  by  obstructions  in  rivers  and  harbours,  416,  417. 
where  special  duty  by  law,  417.  ^ 

COLONIES,  registration  of  ships  in,  4,  5.  ^ 

voyages  of  passenger  ships  from,  473. 

COMMON  CARRIERS,  liability  of  shipowners  as,  46,  48,  227. 

COMPETENCY,  certificate  of,  to  master  of  "  foreign  going  ships,"  79. 
how  and  when  granted,  79. 
production  of,  to  officers  of  customs,  79. 
of"  home  trade  passenger  ships,"  79. 
how  and  when  granted,  79. 

CONCEALMENT  ON  INSURANCE  (see  Representation). 
what  assured  must  communicate, ^52^53. 
what  he  need  not  communicate,  253,  2d4. 
innocence  of  concealment  immaterial,  252. 
reports  as  well  as  facts  must  be  communicated,  252,  258. 
effect  of  information  being  in  Lloyd's  lists,  854. 
concealment  by  agent,  355. 
materiality  of  concealment,  how  judged  of,  355. 

positive  importance  of  fact  not  material  if  it  would  have  affected  under- 
writer, 355. 
how  far  opinion  of  underwriters  is  evidence  as  to  materiality  of,  855. 

CONDEMNATION  (see  Capture). 

CONDITION  PRECEDENT, 

in  charter-party,  what  is,  211 — 289. 

CONSEQUENTIAL  DAMAGES,  what  may  be  awarded  by  Court  of  Admiralty 
in  cases  of  collision,  415. 

CONSIGNEE,  when  right  party  to  sue  on  bill  of  lading,  284. 
of  goods  when  liable  for  freight,  258. 

CONSIGNOR  (see  Stoppage  in  Transitu), 

when  entitled  to  sue  on  bill  of  lading,  235. 

CONSOLIDATION  RULE,  877. 
when  granted,  377. 
when  defendant  bound  by,  878. 
plaintiff  may  bring  second  action,  878. 

CONSTRUCTION  of  charter-party,  207. 
of  bill  of  lading,  226. 
of  policy  of  insurance,  298. 

CONSTRUCTIVE  delivery  of  goods  (see  Stoppage  in  Transitu). 
total  loss  (see  Losses),  358. 

CONTRABAND  GOODS,  master  must  not  carry,  88. 

CONTRABAND  OF  WAR,  218,  246,  note,  309. 

CONTRACT  (see  Agreement), 

CONTRACT  OF  AFFREIGHTMENT  (see  Charter-party,  Sill  qf  Lading). 

CONTRACT  TICKET  (see  Passengers). 

CONTRIBUTION  (see  General  Average). 

of  part  owners  towards  expenses  of  ship,  ^Q. 

CONVOY,  contract  to  sail  with  first,  212,  213. 
demurrage  whilst  ship  waiting  for,  267.    • 
warranty  to  sail  with,  336. 
what  implied  by,  336. 
rendezvous,  337. 

separation  from,  by  weather,  837. 
sailing  orders,  337. 
excuse  for  not  obtaining,  837. 
breach  of  warranty,  337. 

COOK,  when  one  must  be  carried  by  passenger  ship,  465. 
cooking  apparatus  must  be  carried  in,  465. 
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CORN,  meaning  of  term  in  memorandum  of  policy  of  insurance,  327. 

CORPORATION,  ownership  of  ships  by,  8,  9. 

COURT  OF  ADMIRALTY  (see  Admiralty  Court). 

COURT  OF  CHANCERY  (see  Chancery,  Court  qf). 

CREW  (see  Agreement  with  Seamen,  Impressment,  Wage*  qfCrew). 
selection  of  crew  and  master  by  owners,  44,  45. 
general  authority  of  master  over,  84. 
who  are  included  in,  108. 
apprentices,  108. 

regulations  under  M.  S.  Act,  1854,  respecting,  109. 
impressment  (see  Impressment),  1 10. 
general  duties  of  crew,  113. 
bound  to  remain  by  ship,  113. 
breach  of,  by  disobedience,  113. 

desertion  (see  Desertion),  114,  116. 

mutiny,  116. 

drunkenness,  absence  from  ship  and  other  offences,  117,  118. 
punishments  under  M.  S.  Act,  1854..  116— 118. 
may  be  apprehended  without  warrant  for  desertion,  119. 
when  seamen  may  be  conveyed  on  board,  120,  121. 
inducing  seamen  to  desert,  &c.,  121. 
punishments  of,  at  common  law,  121. 
offences  on  high  seas  and  abroad,  122. 

rules  respecting,  122, 123. 
agreements  with  seamen  (see  Agreement  with  Seamen)^  131. 

discharge  before  commencement  of  voyage,  128,  164. 
protection  against  abandonment  abroad,  138. 

certificate  of  discharge,  139. 

passage  home,  139. 

expenses  of,  recoverable  on  wages,  139. 
forfeiture  of  wages  (see  Wages  qf  Crew),  117,  118,  156,  157. 
rights  of  crew  under  M.  S.  Act,  1854. .  124. 

registration  of,  124, 125. 

lists  of  crew,  125. 

local  marine  boards  (see  Local  Marine  Boards),  126. 

shipping  offices,  128. 

statutory  provisions  for  protection  of  seamen,  ISO. 

hiring  of  seamen,  130. 

licences  for,  130. 

penalty  for  receiving  remuneration  from  seamen  for  providing  employ- 
ment, 130. 

overcharges  in  lodging  houses,  &c.y  131. 

soliciting  seamen  to  Income  lodgers,  131. 

engagement  of  seamen  in  British  possession,  137. 

protection  as  to  debts,  131. 

protection  as  to  detention  of  property  by  lodging  house  keepers,  181. 
agreements  with  seamen  (see  Agreement),  131. 
in  foreign  going  ships,  134. 
in  homeward  ships,  136. 
effect  of  alteration  in  agreements,  137. 
discharge  before  the  commencement  of  the  voyage,  138,  164. 
protection  against  abandonment,  138. 
certificate  of  discharge,  139.. 
passage  home,  139. 
expenses  recoverable  as  wages,  139. 
provisions  for  seamen  shipwrecked  or  left  abroad,  141. 
master  bound  to  provide  passage  for,  141. 
recovery  of  expenses  of,  142. 
extends  to  those  not  subjects  of  the  Queen,  142. 
provisions  for  health  of,  142. 
right  to  complain  of  food,  143. 
effect  of  there  being  no  ground  of  complaint,  143. 
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CREW,  weights  and  measuret  fbr  food,  146. 

compensation  in  cases  of  short  allowance,  143. 

medicines  and  medical  stores,  144.  * 

acids,  144. 

liability  of  owner  in  cases  of  neglect,  146. 

rights  of  crew  in  case  of  illness  or  death,  146. 

when  hurt  in  service  of  ship,  146. 

in  other  cases,  146. 
rights  of  crew  with  respect  to  air,  space,  &c,  147» 
to  go  on  shore  to  make  complaint,  147* 
wages  (see  fVaget  <^  Oew)^  148. 
forfeiture  of  wages  (see  Forfeiture  qf  Wages),  166,  167. 
certificate  of  discharge,  162. 

master's  report  on  discharge  before  shipping  master,  168. 
wages  and  effects  of  seamen  dying  on  voyage,  166. 

at  home,  166. 
wUl  ot;  166. 
payment  of  creditors  of  deceased  seamen,  167. 

when  claim  must  be  made,  167. 

proof  of  claim,  168. 

penalty  for  false  evidence,  168. 

claim  when  barred,  168. 
effecu  of  seamen  invalided  or  discharged  from  Queen's  ahipt,  168. 
charitable  corporation  for  relief  of  sick  seamen,  L74. 
when  seamen  may  claim  salvage,  428. 

CUSTOM  (see  Usage). 

CUSTOM  HOUSE  OFFICERS,  effect  on  contract  of  carrii^gQ,  of  seiiure  of  goods 
by,  221,  229. 

effect  on  claim  for  demurrage,  of  detention  by,  266. 
CUSTOMS,  commissioners  of,  may  issue  instructions  to  registrars,  8. 

duties  of  master  as  to  clearance  outwards,  87f  88. 

as  to  clearance  inwards,  101. 

officers  of,  to  assist  ships  in  distress,  834. 


DAMAGE  DONE  TO  CARGO,  effect  of,  on  freight,  248. 

DAMAGES,  measure  of,  in  actions  for  collision,  411. 

rules  by  which  damages  are  awarded  in  Admiralty  Court,  418. 

DAMAGING  SHIP  OR  STORES,  punishment  of  seamen  for,  117. 

DANGEROUS  GOODS,  notice  by  shippers  of  nature  of,  232,  464. 
carriage  of,  in  any  ship,  prohibited,  454. 
right  of  owners  and  masters  to  refuse  to  receive,  464. 
carriage  of,  in  passenger  ships,  467. 

DANGERS  of  the  seas  and  navigation  (see  Perils  insured  against  hy  Policy). 
what  they  are,  228. 
of  roads,  238. 

DATE,  charter-parties  under  seal  speak  from  delivery  not  from  date,  207. 
impossible,  207. 

DEATH  OF  SEAMAN,  amount  of  wages  payable  upon,  163. 

disposal  of  wages  and  property  of  seamen  dying  on  voyage,  166, 166. 

at  home,  166. 

DECK  CARGO,  general  average  in  respect  of,  284. 
timber  may  not  be  carried  as,  284,  note, 
prohibited  in  passenger  ships,  467. 

DECKS,  on  what,  passengers  may  be  carried,  466. 

of  passenger  ships,  must  be  constructed  to  satisfaction  of  emigration  < 

missioners,  456. 
space  to  be  allowed  between*  462. 

DECLARATION  of  owners  on  registry  of  ship,  8,  9. 
by  corporations,  9. 
▲PPDX.  8 
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DECLARATION,  effect  of  false,  as  to  qualification,  18. 
by  transferee,  22. 

in  cases  of  bankruptcy,  insolvency,  marriage  or  death,  24. 
in  cases  of  mortgage,  35. 

DEED,  construction  of  charter  when  by,  207. 

remedies  when  contract  of  affreightment  by,  228. 
where  policy  of  insurance  by,  877. 
on  bottomry  contract  by,  392. 

DEED-POLL,  who  may  sue  on  policy  by,  377. 

DELAY  in  commencement  of  voyage,  effect  of,  on  liability  of  charterer,  86,  214b 
when  it  avoids  insurance,  313,  314. 

DELIVERY  ORDER,  effect  of  transfer  on  right  to  stop  goods  In  transitu,  273. 

DEMISE  OF  SHIP,  265. 

DEMURRAGE,  what  it  is,  264. 

construction  of  contract  for,  265. 

mode  of  claiming  in  declaration,  265,  note. 

general  rules  as  to  its  payment,  265. 

when  it  ceases,  265. 

delays  caused  by  superincumbent  goods,  266. 

by  crowded  docks,  265,  266. 

by  difficulties  not  under  freighter's  control,  265. 

by  improper  interruption  by  shipowner,  266. 

by  Custom  House  restraints,  266. 
mode  of  computing  days,  266. 
Sundays  generally  included,  266. 
what  is  arrival  at  place  of  discharge,  266. 
waiting  for  convoy,  267. 
parties  liable  to  pay  it,  267. 

indorsee  of  bill  of  lading,  255,  267. 
parties  to  sue  for  it,  267. 
when  no  lien  for,  259. 

DENIZENS  may  own  British  ships,  4. 

DEPOSIT  of  certificate  of  registry  need  not  be  registered,  36. 

DEPTFORD  STROND  PILOTS  (see  Trinity  House). 

DERELICT,  what  it  is,  432,  note, 
claim  of  salvage  upon,  432. 

DESERTION,  what  amounts  to,  114,  116. 
under  7  &  8  Vict,  c  112..  114. 
under  M.  S.  Act,  1854..  115. 
when  excusable,  115. 

Jmnishment  of,  117. 
brfeiture  of  clothes  and  effects  upon,  117. 

of  wages,  117. 
when  purged,  115. 
foreign  deserters,  116  (see  Crew,  Wages  qfCrew), 

DESTINATION  OF  SHIP,  owners  bound  to  give  notice  of  change  o^  46. 

DETENTION  during  voyage,  effect  of,  on  freight,  237. 

DEVIATION  (see  Insurance). 

what  amounts  to,  314, 315. 

when  it  avoids  insurance,  92,  314. 

when  excused,  315. 

usage  as  to,  817. 

intention  to  deviate,  318. 

loss  before  deviation,  318. 

reservations  as  to,  on  policy  construed  strictly,  317. 

instances  of,  317>  318. 

DIETARY  SCALE  on  board  passenger  ships,  464  (see  Passengers), 
substitutions,  464. 
variation  of,  by  emigration  commissioners,  465. 
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DISOBEDIENCE  of  mariner,  118  (see  Crew), 
right  of  master  to  punish  for,  85,  118. 
statutory  punishments  for,  118. 

DISSOLUTION  of  contract  of  charter-party  by  acts  of  parties  or  of  law,  214. 
of  written  contract  by  parol,  214. 
by  war,  interdiction  of  commerce,  &&,  215—220. 
by  embargo,  215. 
by  blockade,  220. 
by  war,  215. 

by  infectious  disease,  219. 
by  want  of  water  at  mouth  of  river,  220. 
by  frost,  220. 

DISTRIBUTION  OF  SALVAGE  (see  &/t>flt^c),  480,  431,  note. 

DOCK,  injury  of  ship  in,  when  a  danger  of  navigation,  228. 

DOCUMENTS  (see  Ship's  Papers). 

DOUBLE  INSURANCE,  803. 
return  of  premium  on,  882. 

DRUNKENNESS 

of  master,  forfeiture  of  wages  for,  81. 
punishment  of  seamen  for,  115,  117. 
of  crew,  by  which  ship,  &c  is  endangered,  117. 
of  pilot,  191. 

DUES, 

port,  light,  or  harbour,  master  must  pay,  88. 
DUNNAGE,  what  it  is,  89,  note. 

master  must  provide,  89. 

DURESS,  bottoipry  bond  given  under,  invalid,  892. 

DUTIES  of  owners,  44  (see  Oumers  qf  Ships). 
of  masters,  86, 91,  99  (see  Master). 
of  crew,  113  (see  Crew). 
of  pilots,  177,  190  (see  Pilot). 


EAST  INDIA  COMPANY,  registration  of  vessels  within  territories  of,  5. 
power  of,  to  adopt  provisions  of  Passengrers  Act,  478. 

EMBARGO,  effect  of,  upon  wages  of  crew,  154. 
upon  contract  of  charter-party,  215. 
general  average  contribution  for  loss  sustained  by,  284. 
effect  of,  on  policy  of  insurance,  325. 
insurance  by  foreigner  against  British  embargo,  825. 

EMBEZZLEMENT  by  master  or  crew,  liability  of  owners  for,  47. 
by  crew,  liability  of  masters  and  owners  for,  47. 
of  cargo  or  stores  by  crew,  118. 

EMIGRANTS  (see  Passengers). 

ENEMIES  (see  Alien  Enemies). 

ENTRY  OF  GOODS  outwards,  87. 
inwards,  100. 
shipping  bills,  88. 

EQUITABLE  title  to  ship,  38. 

ERASURES  in  agreement  with  seamen  must  be  attested,  137* 

EVIDENCE,  proof  of  ownership,  48,  44. 

registry  and  declarations  primd/acie  evidence  of  their  contents,  48. 
of  necessaries,  66. 
of  necessity  of  repairs,  104. 
as  to  liability  for  repairs,  58,  61,  104. 
as  to  forfeiture  of  wages,  157. 
log-book,  evidence  of  entries  in  it,  94, 121, 157. 
copy  of  release  before  shipping  master,  163. 
S2 
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EVIDENCE,  statement  of  payment  before  shippiog  ma«ter,  et klfiice  pf  ipmpatmU 

therein  mentioned,  163. 
when  bill  of  lading  evidence  of  shipment  of  goods  against  master,  253. 
of  agreement  with  seamen,  138. 
of  negligence  by  pilot,  200,  201. 
of  ownership  in  cases  of  collision,  406. 
of  breach  of  warranty  of  neutrality,  839. 
of  title  to  use  British  flag,  18,  note. 
in  colonies,  of  counterpart  of  bonds  given  by  masters  of  foreign  pasteogcr 

ships,  459. 

EXAMINATION  of  master  of"  foreign  going  ships/'  79. 

of  "  home  trade  passenger  ships,"  79. 
of  pilots,  198. 

EXECUTION  against  vendor  of  ship,  effect  of,  29. 

EXECUTORS,  when  property  in  ship  vests  in,  declaration  by,  24. 

EXPRESS  WARRANTIES  (see  Warranties  on  Insurance). 

FARES,  provisions  to  prevent  evasion  of,  in  steamers,  458. 
FERRYMEN  exempt  from  impressment,  111. 

FIRE,  liability  of  owners  of  ship  for  loss  of  goods  by,  48. 

offence  of  setting  fire  to  ships,  98. 

not  occasioned  by  lightning  not  within  exception  of  acts  of  God,  227. 

liability  of  underwriters  for  loss  by,  322. 

for  spontaneous  fire  caused  by  goods  being  shipped  in  damp  state,  822. 

precautions  to  prevent,  in  passenger  ships,  467. 

FISHING  VESSELS,  when  they  need  not  be  registered,  8. 

FLAG,  improper  assumption  of  British  (see  British  Ships),  17. 
penalty  on  master  for  using  Queen's  flags,  96,  note, 
what  flag  must  be  carried  where  ship  warranted  neutral,  889. 

FOOD  (see  Dietary  Scale^  Provisions). 

right  of  crew  to  complain  of,  143. 

compensation  to  crew  in  case  of  short  allowance,  148. 

weights  and  measures  for,  145. 

supply  of,  in  passenger  ships,  463,  464. 

must  be  issued  cooked,  465. 

FOREIGN  BUILT  VESSELS,  how  registered,  10. 

FOREIGN  COURT  OF  ADMIRALTY,  40,  and  note,  i6.,  889. 

"FOREIGN  GOING"  SHIPS,  what  are,  184. 
agreement  with  seamen  of,  134. 

FOREIGN  SEAMEN,  suits  by,  for  wages,  172. 

FOREIGN  VESSELS,  whether  they  need  employ  pilot,  187. 
injury  to,  by  negligence  of  pilot,  202. 
wager  policies  on,  valid,  291. 

power  to  arrest  and  obtain  security  for  injuries  done  by,  407* 
liability  of,  in  Admiralty  Court  for  collisions,  412. 

FOREIGNERS,  naturalized,  may  be  owners  of  British  ships,  4. 

FORFEITURE  OF  WAGES  by  master,  8. 

by  crew  (see  fVages  (fOrew),  166, 
of  ship,  by  improper  assumption  of  flag,  16,  17. 
of  interest  by  making  false  declaration,  18. 
of  passenger  ship  proceeding  to  sea  without  a  clearance,  459. 

FRAUD,  eff'ect  of  fraudulent  representation  on  policy,  348, 
efiect  of  fraud  on  return  of  premium,  383. 
on  contracts  with  passengers,  447. 

FREE  ON  BOARD,  when  goods  so  delivered  can  be  stopped  in  transitu,  272. 

FREEDOM  FROM  SEIZURE  in  port  of  discharge,  warranty  o^  840. 
when  ship  is  **in  port,*'  within,  840,  841. 
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FREIGHT  (see  Charter-party). 

transfer  of  share  of  ship  passes  corresponding  share  in  flreighc»  <1. 
right  of  mortgagee  to  accruing  freight,  df5, 
effect  of  capture  and  condemnation  on,  40^ 
wages  formerly  dependent  on,  150. 

exceptions  to  this  rule,  151. 
general  rules  respecting,  236. 
freight  in  advance,  105,  237. 
freight  pro  raid,  239. 

when  claimable,  239,  248. 
form  of  claim,  243. 
single  and  double  voyages,  243. 
rules  in  Court  of  Admiralty  as  to  freight,  9i4ii 

application  of,  to  cases  of  capture  and  substaftdal  performance  of 
contract,  245. 

of  neutral  vessels  carrying  enemies*  goods,  246; 
peculiar  cases,  247. 
contract  to  carry  freight  free,  232. 
freight  for  cattle,  247. 
effect  of  detention  during  the  voyage,  247. 
transhipment,  248. 
effect  of  capture  and  recapture,  248. 

damage  to  goods,  248. 

short  delivery,  249. 
contracts  to  load  a  full  cargo,  249,  252. 

does  not  include  cabin,  251. 

to  load  a  cargo,  252. 
recovery  of  freight,  252. 
general  rules  as  to  party  liable,  252. 

effect  on,  of  receipt  of  goods  under  bill  of  lading,  253,  258^ 
efi^pot  on  remedy  against  shipper  of  taking  a  bill  fipou  oonaigtiae^  258. 
lien  for  freight,  258. 

loss  of,  by  reason  of  particular  contract,  259. 

by  loss  of  possession,  260. 
to  what  goods  it  extends,  262. 
for  what  amount  it  exists,  262. 

preservation  of  lien  for,  under  Warehousing  Acts,  263. 
contribution  of,  to  general  average,  279,  285. 
allowed  to  shipowner  on  goods  jettisoned,  285,  note, 
insurance  on,  305. 

loss  of  freight  on  policy  of  insurance,  362. 
hypothecation  of  freight,  387. 

FREIGHTER,  when  liable  for  contract  made  by  master,  105. 

FROST,  effect  of  detention  by,  on  contract  by  charter-party,  220. 
effect  of,  on  claim  for  demurrage,  265. 

GENERAL  AVERAGE,  when  it  arises,  278. 

loss  must  be  voluntarily  incurred,  279,  280,  282. 

jettisons,  279. 

no  contribution  in  respect  of  onlinary  sea  perils,  279)  283* 

goods  given  as  a  composition  to  pirates,  281. 

promise  to  pay,  not  implied  from  receipt  under  bills  of  lading  by  conaigneei 

255. 
damage  done  to  facilitate  jettison,  282. 
voluntary  stranding,  282. 

liability  of  goods  to  contribute  if  ship  lost,  282|  note, 
loss  must  be  properly  incurred,  282. 

J>revious  consultation  not  necessary,  282. 
brmal  protest  ought  to  be  made,  282. 
sale  of  part  of  cargo  for  repairs,  282. 
when  repairs  a  general  average,  280,  283. 
port  charges,  seamen's  wages,  &a,  283. 
in  cases  of  embargo,  &c.,  284. 


Digitized  by 


Google 


Cclxxviii  INDBX. 

GENERAL  AVERAGE,  deck  cargoes,  284. 
damage  done  in  action,  284.  • 
loss  must  be  for  general  safety,  285. 

and  successful  to  some  extent,  285. 
what  must  contribute,  285,  286. 
ship,  285. 
freight,  285. 
merchandize,  286. 
what  does  not, 

ammunition,  286. 
stores,  286. 
provisions,  286. 

passengers'  property  on  board  not  for  tra£Bc,  286. 
wages,  285. 
what  articles  must  be  paid  for,  286. 
adjustment  of  average,  286. 
mode  of  estimating  value  of  ship,  285. 

of  freight,  285. 

of  masts,  cables,  and  sails,  286. 
ofshipiflost,287. 
how  losses  calculated  between  owner  of  ship  and  of  goods,  287. 
mode  of  enforcing  contribution,  287. 
within  memorandum  in  policy,  326. 

GENERAL  SHIP,  conveyance  of  goods  in,  224  (see  BUI  of  Lading). 

GIBRALTAR,  registry  of  ships  at,  5. 

GOODS  (see  Bill  qf  Lading,  Cargo,  Charter-party) , 
insurance  on,  303. 
right  to  refuse  to  carry  goods  of  dangerous  nature,  282,  454,  467. 

GREENLAND  FISHERIES,  seamen  employed  in,  exempt  from  impressment, 

112. 
GUANO  may  not  be  carried  as  cargo  in  passenger  ships,  467. 

GUERNSEY,  registration  of  ships  at,  5. 

GUNPOWDER  may  not  be  carried  as  cargo  in  passenger  ships,  467. 

HARBOUR,  injuries  occasioned  by  obstruction  of,  416. 
power  to  remove  wrecks,  ficc,  418. 

HARBOUR  ACT  (10  &  11  Vict.  c.  27),  regulation  of,  as  to  ships  in  port,  86. 
regulations  of,  as  to  removal  of  obstructions  in,  418. 

HARBOUR  DUES,  master  must  pay,  88. 

HELIGOLAND,  registration  of  ships  at,  5. 

HIRING  OF  SEAMEN  (see  Crew). 
by  whom  lawful,  130. 

"HOME  TRADE"  SHIPS,  what  they  are,  186. 

agreement  with  seamen  of,  136  (see  Agreement). 

HOSPITAL  must  be  provided  in  passenger  ships,  462. 
Seamen's  Hospital  Society,  175. 

HUMAN  LIFE,  salvage  for  preservation  of,  422  (see  Salvage). 

HUSBAND,  ship's,  71. 

HYPOTHECATION,  nature  of  contract,  385. 
bottomry  or  respondentia,  385. 
insurance  on  bottomry,  216. 
by  whom  bottomry  bonds  may  be  executed,  386. 
by  owner,  386. 
by  master,  387. 
when  substituted  by  agent  of  owner,  386. 

consignee  of  cargo,  386. 
British  consul,  386. 
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HYPOTHECATION,  to  whom  bottomry  bonds  may  be  executed,  386. 

to  person  who  appointed  master,  386. 

to  consignee  of  cargo,  386. 

to  agent  of  shipowners,  386. 

not  to  a  debtor  to  ship,  387. 
bottomry  on  ships  trading  to  East  Indies,  386,  note, 
when  master  may  hypothecate  ship,  cargo,  and  freight,  387. 
must  communicate  it  possible  with  his  owners,  388. 
when  he  may  hypothecate  for  expenses  caused  by  mutiny,  387. 
when  he  may  hypothecate  in  owner's  country,  387. 
when  bound  to  communicate  with  owners  of  cargo  before  hypothecating 

cargo,  387. 
may  be  for  repairs  and  outfit  for  new  voyage,  388. 
cannot  hypothecate  for  his  own  debt,  388. 

or  for  debt  arising  on  a  previous  voyage,  888. 
actual  advance  of  money  not  necessary,  388. 

money  must  be  requirea  for  purposes  within  master's  authority,  388. 
when  he  may  hypothecate  for  repairs,  389. 
effect  of  hypothecation  on  freight,  389. 

lender  of  money  must  ascertain  that  necessity  for  loan  exists,  389. 
but  not  bound  to  inquire  into  expediency  of  repairs,  889. 
shipowner  must  indemnify  owner  of  caigo,  390. 
how  master  must  hypothecate,  390. 

agreement  for  hypothecation  must  be  made  at  time  of  advance,  390. 
effect  of  part  of  advance  being  proper,  part  improper,  391. 
]repa3rment  must  depend  on  ship's  arrival,  391. 
instruments  of  hypothecation  liberally  construed,  391. 
loss  of  ship  within  contract,  391. 
what  interest  may  be  reserved,  392. 
bond  given  under  duress,  392. 
effects  of  contract,  392. 
property  in  ship  does  not  pass,  392. 
remedies  on  contract  at  common  law,  392. 
contract  not  assignable  at  law,  892. 
proceedings  in  Court  of  Admiralty,  893. 

extent  of  jurisdiction  of,  393. 
contract  assignable  in  Court  of  Admiralty,  392. 
priority  of  bond  holders,  393. 
sheriff  cannot  take  vessel  in  execution  which  is  in  possession  of  Court  of 

Admiralty,  394. 
jurisdiction  of  Court  of  Chancery  over  bottomry  bonds,  895. 

ILLEGAL  TRADING,  insurance  on,  808. 

in  breach  of  custom  laws  of  this  country,  void,  308. 

aliter,  of  countrv  to  which  ship  is  trading,  if  object  of  voyage  is  known  to 
underwriter,  309. 
ILLEGALITY  OF  VOYAGE,  effect  of,  on  seamen's  wages,  173. 

on  return  of  premium,  383. 

IMPLIED  WARRANTY  (see  Warrantiet  on  Insurance). 

IMPRESSMENT,  right  of;  110. 
who  may  be  impressed.  111. 
exemptions  at  common  law,  111. 

by  statute.  111. 
Admiralty  protections,  112. 
wages  are  payable  on,  160. 

INDORSEMENT  OF  BILL  OF  LADING,  effect  of,  226,  274* 

effect  of  the  sutute  18  &  19  Vict  c.  111..  90,  226,  233,236,274. 

INFECTIOUS  DISEASE,  effect  of,  on  charter-party,  219. 

INSOLVENCY  (see  Bankruptcy  or  Insolvency), 

INSURANCE  (see  Concealment,  Losses,  Memorandum,  Perils  insured  against,  lU' 
presentations,  Warranties), 
for  what  amount  mortgagor  and  mortgagee  may  insure,  35,  85  note* 
parties  to  the  contract,  289. 


Digitized  by 


Google 


CelxXX  IHDEX. 

INSURANCE,  who  may  be  insurers,  289. 
who  may  be  insured,  290. 

alien  enemies  may  not,  290. 
interest  of  assured,  290,  304. 

description  of,  305. 

when  It  must  accrue,  291. 
wager  policies,  291. 

on  passages  under  Passengers  AraendmaiU  Act,  IB^.  .291,  807,  470* 
mode  of  effecting  insurances,  292. 
form  of  policy,  292. 
stamps.  294. 
name  of  assured,  295. 
insurance  in  name  of  agent,  295. 
the  ship  and  master,  296. 

effect  of  name  of  ship  not  being  known  or  mestiooed,  29d*> 
the  premium,  296. 
subscription,  297. 
*—     when  policy  underwritten  by  a  partnership,  297. 
alteration  of  policy  at  common  law,  297. 

under  Stamp  Acts,  297. 

to  rectify  mistake,  298. 
construction  of  contract,  298, 
admission  of  parol  evidence  to  explain,  300* 
open  and  valued  policies,  300. 
voyage,  time  and  mixed  policies,  301. 
re-insurance,  302. 
double  insurance,  302. 
assured  entitled  to  proceed  upon  either  policy,  803. 

but  cannot  be  satisfied  twice,  303. 
contribution  between  different  underwriters,  803. 
insurance  on  ship,  303. 

on  goods,  303. 

on  profits,  291,  304. 

on  freight,  305,  370. 

on  passage  money,  305,  note. 

on  money  advanced  to  ship,  306. 

on  money  lent  on  bottomry,  306. 

on  other  interests,  307. 

seaman's  wages,  307. 

master's  wages,  308. 

liabilities  under  Passengers  Act,  291«  307,  470. 
illegal  trading,  308. 

adventures  prohibited  by  the  law  of  nations,  80S. 
contracts  in  contravention  of  revenue  laws  of  a  foreign  cooDtiy,  808. 
contraband  of  war,  309. 
the  voyage,  310. 

description  of  in  policy,  310. 

commencement  or,  310. 

conclusion,  311. 
when  ship  or  goods  can  be  considered  ta  have  reached  dieir  dcttination^  811. 

auestion  of  fact,  313. 
elay  and  its  effects,  313. 
deviation  and  its  effects,  313. 

when  excused,  315. 

deviation  by  necessity,  315. 

when  justified  by  usage,  317. 

reservation  of  right  to  deviate,  817. 

loss  happening  before  deviation  may  be  recovered,  818. 

intention  to  deviate,  318. 
perils  insured  against  (see  Pen7«,  ^.),  818,  819,  826. 
the  memorandum  (see  Memorandum),  326. 
warranties  (see  Warranties),  332. 
representations  (see  Represeniationi),  346. 
concealment  ^see  Concealment),  351. 
losses  and  their  incidents  (see  Lo9$e$),  356w 
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INSURANCE,  adjustment  after  loss  (see  Adju$tment\  870. 
on  valued  policies,  371. 
on  open  policies,  871. 
on  {(oods,  372. 
on  freight,  378. 
liability  of  broker,  873. 

when  settlement  in  account  with  broker  is  payment,  874. 
when  premiums  may  be  set  off  against  loss,  876. 
effect  of  adjustment,  876. 
remedies  on  policy  (see  Remedies^  876. 
consolidation  rule  (see  Contolidaticn  RuU\  877. 
effect  of  proviso  that  funds  of  company  shall  be  alone  liable,  and  that  mett- 

bers  shall  be  liable  only  to  extent  of  their  shares,  876» 
return  of  premium  where  risk  never  commences,  380. 
— — '         where  liability  of  underwriterft  never  attaches,  380* 

apportionment  of,  380. 

where  there  is  no  interest  or  short  interest,  381. 

where  there  is  over  insurance  or  double  insurance,  882.  -  -^ 

where  only  part  of  goods  is  shipped,  882. 

by  whom  return  must  be  made  when  there  are  several  policiek,  882. 

when  policy  is  valued,  value  of  goods  not  material  in  this  respect,  882. 

where  there  is  fraud  or  illegality,  383. 

when  assured  may  withdraw  from  illegal  contract,  888. 

cases  of  express  stipulation  to  return  premium,  883. 
of  usage  to  do  so,  384. 

INSURERS  AND  INSURED  (see  Inturance). 

INTENTION  to  deviate  does  not  avoid  policy,  815,  818. 

INTEREST  of  assured,  290. 

recoverable  on  policy,  273. 
reservation  of,  on  bottomry  bond,  392. 

INTERLINEATIONS  in  agreement  with  seamen  must  be  attested,  187. 

INTERPLEADER  ACT,  277. 

INTERPRETER,  when  one  must  be  carried  by  passenger  ship,  466; 

INTOXICATION  (see  Drunkenn€i$). 

IRON  STEAM  VESSELS,  statutory  requisites  as  to  build  of,  460. 

ISLE  OF  MAN,  registration  of  vessels  at,  4. 

JERSEY,  registration  of  vessels  at,  4. 

JETTISON,  duty  of  master  in  respect  of,  106. 
general  average  in  respect  of,  279. 
contribution  for  damage  done  to  facilitate,  279. 
loss  of  goods  insured  by,  824. 

JOINT  OWNERS  (see  Part  Oumert). 

not  exceeding  five  may  be  registered,  8. 
considered  as  one  person,  8. 

JOINT  STOCK  COMPANY,  effect  of  proviso  in  policy  granted  by,  that  mem- 
bers shall  only  be  liable  to  extent  of  their  shares,  878. 

JOINT  TENANCY  OF  SHIP,  67. 

JURISDICTION  (see  Jctiont,  Admiralty  Court,  Capture). 
as  to  offences  under  M.  S.  Act,  1854..  122. 

JUS  ACCRESCENDI,  rule  of,  does  not  apply  to  part  owners  of  ships,  67. 

KINTLAOE  does  not  pass  on  sale  of  ship  stores,  8ro.,  81. 

LABELS,  agreement  to  insure  on,  when  valid,  295. 
LANTERNS,  required  to  be  carried  to  prevent  collisions,  402. 
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LAY  DAYS  (see  Demurrage),  265. 

LEAKAGE,  281,  note. 

LEASE  OF  SHIP,  what  amounts  to,  265. 

LENGTH  OF  VOYAGE,  scale  of  computed  lengths  under  Passenger  Act,  468. 

LESSEES  OF  SHIP,  liability  of,  for  repairs,  63. 

LETTERS  OF  MARQUE,  88. 

effect  of  carrying  on  policy  of  insurance,  815. 

LIABILITY  OF  OWNERS,  MASTERS,  &c  (see  Master,  Owner*,  Pilot). 

LICENCE  of  pilots,  178, 182  (see  Pilot), 
contents  and  production  of,  182. 
of  passage  brokers,  471.  • 

of  emigrant  runners,  472 ;  Appendix,  cclx. 

LIEN,  certificate  of  registry  not  to  be  detained  by  reason  of,  18. 
ot  material  men  for  repairs,  64. 
of  master  for  wages,  83. 
of  seamen,  178. 

of  shipowner  for  freight,  258,  268. 

no  lien  for  dead  freight,  demurrage,  wharfage,  or  port  charges,  269. 
loss  of,  by  reason  of  particular  contracts,  259. 
by  parting  with  possession  of  ship,  260. 
wonds  of  demise  not  conclusive,  261. 
to  what  goods  it  extends,  262. 
for  what  amount  it  exists,  262. 
under  Warehousing  Acts,  268. 

against  consignee  cannot  be  set  up  to  defeat  right  to  stop  goods,  276. 
on  property  condemned  in  Admiralty  Court  in  cases  of  coOision,  416. 
of  salvors,  426. 
on  property  of  passenger  for  passage  money,  448. 

LIFE  BOATS  AND  BUOYS,  rules  as  to, 
under  M.  S.  Act,  1854.  .449. 
under  Passengers  Act,  1855.. 466. 

LIGHT,  supply  of  light  and  air  in  passenger  ships,  462. 

power  of  emigration  officers  to  direct  alterations  to  be  made  to  secure,  462. 

LIGHT  DUES,  master  must  pay,  88. 

LIGHTERMAN,  when  liable  for  cargo  received,  89. 

LIGHTS,  Admiralty  rules  as  to  carriage  of,  to  prevent  collision,  402,  408. 
penalty  for  disobedience  of,  402. 
effect  of  neglect  when  collision  occurs,  409. 
on  shore  that  may  be  mistaken  for  lighthouse,  418. 

LIME  JUICE,  supply  of,  to  crew,  144. 

to  what  ships  regulation  applies,  144. 

penalty  for  selling  of  bad  quality.  Appendix,  Ixxxiv. 

LIMITATION,  STATUTES  OF,  to  recovery  of  seamen's  wages,  174. 
to  proceedings  for  breaches  of  the  Passengers  Act,  478. 

LIST  OF  CREW,  125. 

LIST  OF  PASSENGERS,  457. 

to  be  delivered  by  ships  bringing  passengers  into  the  United  Kingdom,  478. 

LLOYD*S,  usage  at,  when  binding  on  assured,  299. 

as  to  settlement  of  losses  on  policies,  874,  875. 
consequences  of  misrepresentation  as  to  facts  mentioned  in  lists  at,  850. 

of  concealment  of  fact  mentioned  in  these  lists,  854. 
foreign  list  at,  854. 

LOCAL  MARINE  BOARDS,  establishment  of,  under  the  M.  S.  Act,  1854..78, 
126. 

how  constituted,  78, 126. 

duties  of,  79. 
LODGINGS,  protection  of  seamen  against  overcharges  in,  181. 
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LOG  BOOK,  contents  of,  98. 
official  log,  93,  94. 

entry  of  collision  in,  398. 
entnes  in,  how  and  when  to  be  made,  94. 
of  offences  of  crew,  119,  157. 
of  desertion  receivable  in  evidence,  94, 121. 
penalty  for  not  properly  keeping,  95, 
for  making  entries  too  late,  95. 
for  destroying  or  mutilating,  95. 
when  to  be  delivered  up,  100. 

LORD  OF  MANOR,  claim  of,  to  wreck,  448. 

LOSS  OF  CERTIFICATE  OF  REGISTRY,  12. 

LOSS  OF  GOODS,  liability  of  owners  of  ship  for,  46—55,  227—282. 
within  the  meaning  of  the  memorandum,  326 — 331. 

LOSSES  of  ship  within  bottomry  bond,  391. 
of  ship  insured,  total  or  partial,  356. 
actual  total  losses,  356. 

where  ship  wrecked,  356. 

where  goods  plundered,  sold  or  captured,  857. 

where  goods  have  lost  specific  character,  357. 
constructive  total  losses,  358. 

where  ship  captured  or  under  embargo,  858. 

where  damaged  so  as  to  be  innavigable,  858. 

where  repairs  impossible,  358. 

where  repairs  would  exceed  value  of  shin,  358. 

although  the  voyage  be  afterwards  completed  and  freight  earned,  859. 

loss  of  voyage  not  a  total  loss  of  ship,  360. 

where  ship  captured  by  pirates  and  re-taken  as  prize,  859. 

where  goods  captured  or  under  embargo,  359. 

where  goods  cannot  be  forwarded,  359. 

where  so  damaged  as  not  to  be  worth  forwarding,  859. 

where  emigrants  piratically  ran  away  with  ship,  360. 
losses,  printd  facie  total,  and  in  the  result  partial  only,  365. 
whether  loss  total  or  not  on  valued  policy,  362. 

test  whether  a  prudent  man  uninsured  would  have  repaired,  861. 
losses  of  freight,  862. 

must  be  on  voyage  insured,  362. 

when  total,  362,  363. 

not  so  if  any  part  of  cargo  could  be  brought  home,  863. 

passage  money  and  expenses,  364. 
losses  after  period  insured  owing  to  previous  injury,  364. 

where  death  wound  received  during  that  period,  364. 

where  subsequent  loss  proceeds  from  an  independent  cause,  365. 
abandonment,  when  necessary,  358,  360. 

must  not  be  partial  only,  367. 

mode  of  abandoning,  367. 

need  not  be  in  writing,  367. 

must  be  positive,  367. 

must  be  within  a  reasonable  time,  368. 

when  abandonment  must  be  made,  368. 

acceptance  o(  368. 
effect  of,  on  ship  and  goods,  368,  370. 

what  belongs  to  underwriters,  369. 

when  ship  and  freight  separately  insured,  369,  370. 

on  liability  of  assured  for  necessaries  to  ship,  370. 

on  freight,  369. 

accruing  freight  passes  to  underwriter,  369. 

where  ship  abandoned  and  cargo  transhipped,  870* 

what  liens  and  incumbrances  pass  with  abandonment,  870. 

on  agency  of  master,  370. 
right  of  assured  under  abandonment,  how  divested,  S66. 

LUGGAGE  of  passengers  and  crew  does  not  contribute  to  general  average,  280. 
of  passengers  passes  to  captors,  447,  note, 
lien  on,  for  passage  money,  448. 
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MALT,  included  in  term  "corn"  in  memorandum,  827. 

MALTA,  registry  of  sbips  at,  5, 

MANNING  of  passenger  ships,  467. 

MARKET  OVERT,  no  market  overt  for  sale  of  ships,  19,  6a,  note. 

MARQUE,  letters  of,  38. 

MASTER  (see  Barratry,  Cargo,  CoUMon,  HypotlueaUm,  Pilot,  Stik  ^SUfS  Skt^t 
Papers). 
name  of,  must  be  in  certificate  of  registry,  12. 

if  changed,  certificate  of  registry  must  be  ddivered  up  to  be  ittdorsadi  tl^ 
duty  of  owners  as  to  selection  of,  45. 
choice  of,  by  part  owners,  69. 

on  change  of  ownership  of  ship,  master  must  delivev  oertifiotta  o€  ragittrj 
to  registrar,  1 1 . 

penalty  for  omission  to  do  so,  11. 
must  deliver  up  provisional  certificate,  wheo^  12. 

penalty  for  omission,  12. 
nature  of  ofiice,  78. 
qualification,  78. 
need  not  be  British  subject,  78. 
examination  of  master  and  mates  of  "foreign  going"  ship* and  of  "home 

trade  passenger*'  sbips,  79. 
certificate  of  competency,  79. 
certificate  of  service,  79, 

when  to  be  produced,  79,  80. 

suspension  or  cancellation  o^  80. 

in  cases  of  wreck,  &c.  when  withheld,  80. 

of  fitness  to  pilot  vessel,  184,  186. 
by  whom  appointed,  80. 
removal  and  how  appointed,  8L 
by  Court  of  Admiralty,  81. 
by  Naval  Court,  81. 

consent  of  consignee  to  appointment  of  new  master,  8l« 
bow  paid,  81. 

deduction  from  or  forfeiture  of  wages,  81. 
rule  that  freight  is  the  mother  of  wages  did  not  estend  to^  82. 
primage,  82. 

may  not  trade  on  his  own  account,  82. 
remedy  for  wages,  83. 

effect  of  misconduct,  83. 

in  cases  of  insolvency  or  bankruptcy  of  owner^  84, 170L 

effect  of  takihg  a  bill  for,  84. 

had  no  lien  for  at  common  law,  84. 

has  now  under  M.  S.  Act,  1854.. 84. 
insurance  of  wages,  84.  « 

authority  of  master  over  crew,  84,  114,  119. 

over  passengers,  56,  448. 

when  he  may  refuse  to  receive  or  land  passenger  mtioonducting  him- 
self, 453. 

excessive  exercise  of  authori^,  85. 

over  pilotj  177. 

to  enforce  order  and  cleanliness  in  passenger  ships,  468. 
duties  of  master  before  voyage  as  to  ship  and  crew,  86. 
.  customs  laws,  87. 

entry  outwards,  87. 

clearing  outwards,  88. 

victualling  bill,  88. 

content,  88. 

must  not  carry  fictitious  papers,  88. 

using  certificate  of  registry  not  legally  granted  for  ship  guilty  of  misde* 
meanor,  IS. 
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MASTER,  concealing  British  character  of  ship,  guiltj  of  miademeanor,  18. 

port  dues,  88. 

Jadinff  cargOi  89. 

liability  in  respect  of,  89, 90. 

bill  of  lading  conclusive  evidence  of  shipment  against,  90,  288. 

starting  for  voyage,  91. 

when  he  must  employ  pilot  (see  PiUU),  90. 
duties  of  master  during  the  voyage,  91. 

to  communicate  events  to  his  employers,  92. 

ship'a  papers  (see  Skip*s  Papers),  92. 

master  if  superseded  must  deliver  to  successor,  96. 

flags,  96. 

barratry  (see  Barratry),  97,  98. 

damaging  ship  by  fire  or  otherwise,  99. 

running  away  with  ship,  99. 

has  no  power  to  alter  voyage,  104. 

must  declare  draught  of  ship  to  pilot,  ]89. 
duties  of  master  after  the  voyage,  99. 

must  comply  with  customs'  regulations,  100. 

must  deliver  agreement  with  crew  and  lists,  99. 

oflScial  log,  100. 

where  ship  must  be  brought,  100. 

clearing  inwards,  101. 

report  of  cargo,  101. 

breaking  bulk  before  arrival,  101. 

delivery  of  cargo,  101. 
duty  of,  in  case  of  seamen  dying  on  voyage,  165. 

must  hand  over  effects  to  shipping  master,  166. 

certificate  thereof  necessary  for  clearing  inwards,  166. 
personal  liability  of  master  on  contracts,  67, 102. 

for  acts  of  misfeazance  by 'crew,  102. 

for  acts  of  pilot,  198,  201. 
^    power  to  bind  owners  for  repairs,  flro.,  108. 

recent  decisions  on,  58,  61. 

for  medicines,  &c.,  146. 
liability  of  owners  for  his  torts,  105. 
power  to  bind  owners  by  bill  of  lading,  224.  282,  262. 
cannot  agree  to  carry  goods  freight  free,  282. 

nor  make  it  payable  before  hand,  105. 

nor  to  any  other  than  owner,  1 05. 

nor  sign  bill  of  lading  for  more  cargo  than  is  shipped,  105.    ' 
ent  fur  owners  of  cargo  in  cases  of  violation  of  blockade,  220. 
ben  must  receive  oa  l^rd  offenders  abroad,  128. 

penalty  for  refusing,  128. 

duty  of,  regarding  such  offeodera,  128. 
power  to  bind  freighters,  105. 
agency  in  cases  of  insurance,  106. 

jettison,  106. 

ransom,  106. 
must  deliver  to  each  seaman  an  account  of  wages,  162. 
report  of  conduct  on  discharge  of  seaman,  168. 
representative  of,  may  sue  for  passage  money,  448. 
when  ship  abandoned  and  carg^  transhipped,  master  acts  as  ^gent  of  owners, 

870. 
persona]  liability  of  master  for  seaman's  wages,  178. 
when  he  may  sue  on  bill  of  lading,  224. 
power  to  hypothecate  ship  and  cargo  (see  HypcihecoH^n),  887. 
power  to  sell  ship  and  cargo  (see  Sale  rf  Ship  by  Master  for  Repair ti),  895,  (Sale 

qf  Cargo  by  Master  for  Repairs),  896. 
when  bound  to  provide  passage  for  shipwrecked  seamen  abroad,  &c.,  141. 

MATE  included  in  crew,  108. 

may  sue  in  Admiralty  Court  for  wages,  88. 

entitled  to  return  of  certificate  when  ship  transferred  abroad,  189. 
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MATERIAL  MEN  (see  Repairt), 
lien  of,  64. 
in  Admiralty  Court,  65, 

MEDICAL  INSPECTION  of  passenger  ships,  460. 

MEDICAL  MAN  (see  ^ur^eon). 

MEDICINES,  supply  of,  to  crew,  144. 

penalty  for  not  keeping  or  supplying,  145. 

supply  of,  in  passenger  ships,  466. 

penalty  for  sale  of  medicines  of  a  bad  quality,  Appendix,  IxxxIt. 

MEDITERRANEAN  PASS  not  now  used,  96. 

MEMORANDUM  in  policy  of  insurance,  terms  of,  326. 
average  within  its  meaning,  326. 
what  IS  a  total  loss  within  meaning  of,  327. 
effect  of  mode  of  stowing  goods  on  this  question,  328. 
stranding  within  meaning  of,  329 — 331. 

MERCHANT  SEAMEN'S  FUND,  account  of  institution,  174. 
winding  up  of,  174. 

MISCONDUCT  OF  CREW,  punishment  of,  117,  119. 

forfeiture  of  wag^eson,  107, 160  (see  Crew,  Duobedience), 

MISJOINDER  of  parties  to  actions,  75. 

MISTAKES  in  charter-party,  210. 
in  bill  of  lading,  ?32,  233. 

MIXED  POLICIES,  301. 

MONTH,  meaning  of,  in  charter-party,  210. 

MORTGAGE  OF  SHIP,  effect  of  mortgage -under  M.  S.  Act,  1854.. 32. 
form  of,  33,  61,  note, 
mode  of  regristering,  33. 
effect  of  registry  on  title,  32,  note,  33. 
discharge  of,  33. 
effect  of,  on  ownership,  33,  61. 
priority  of  mortgagees,  33. 
bankruptcy  or  insolvency  of  mortgagors,  34. 
'  transfer  of  mortgage,  34. 
sale  by  mortgagee,  34. 
by  act  of  law,  35. 

niust  be  authenticated  by  declaration,  35. 
effect  of  notice  of  existing  charter-party,  35. 

grevails  over  title  of  judgment  creditor  of  mortgagor,  35. 
y  certificate  of  mortgage  (see  Certificate  rf  Mortgage),  36. 
right  of  mortgagee  to  accruing  freight,  35. 
deposit  of  certificate  of  registry  need  not  be  registered,  36. 
liability  of  mortgagees  for  necessaries  and  repairs,  57,  62. 

MUTINY  OF  CREW,  when  master  may  use  violence  to  suppress,  85, 116. 

NAME  OF  BRITISH  SHIP  may  not  be  changed,  7. 
how  painted  on  ship,  7. 
concealment  or  obliteration  of,  7. 
ship  must  not  be  described  by  any  other,  7. 
penalty  for  breach  of  rules  respecting,  7. 

NATIONAL  CHARACTER  of  British  ships,  17. 

NATURALIZED  SUBJECTS  may  own  British  ships,  4. 

NAVAL  COURTS,  147. 

powers  of,  over  master,  81. 

their  constitution  and  powers,  80,  81,  147. 

NAVIGABLE  RIVER,  liability  for  obstructions  in,  416,  417. 
when  a  private  individual  may  abate  a  nuisance  in,  418. 

NAVIGATION  OF  BRITISH  SHIPS  (see  BHH«A  5%t/>). 
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NECESSARIES  (see  Repahs). 

what  are  necessaries,  66,  108. 

Admiralty  jurisdiction  as  to»  when  supplied  to  foreign  ship,  65. 

when  furnished  abroad,  65, 

power  of  master  to  bind  owners  for  supply  of,  103. 

liability  of  owners  for,  55 — 63. 

power  to  bind  each  other  for,  70. 
NEGLIGENCE  (see  Crew,  Matter,  Owner,  Pilot), 
NEUTRAL  VESSELS  (see  Capture  qfShip  or  Cargo), 

carrying  enemies'  goods,  when  entitled  to  freight,  246. 

NEUTRALITY,  WARRANTY  OF,  338. 
what  is  neutral  property,  338. 
breach  of,  by  violation  of  blockade,  338. 
resisting  right  of  search,  338. 
ownership  and  navigation  of  ship,  839. 
documents  and  flags,  339. 
breach  of  warranty,  339. 

sentence  of  condemnation  by  foreign  Court  of  Admiralty,  339. 
ground  of  condemnation  by  foreign  Court  must  appear  on  sentence,  339. 
effect  of,  as  evidence  of  breach  of  warranty,  389. 

NEUTRALS,  insurances  by,  309. 

NON-JOINDER  of  part  owners  in  action,  75. 

NUISANCE  in  navigable  river,  when  abateable  by  private  individual,  418. 


OFFENCES  (see  Crew,  Desertion,  Disobedience,  Mutiny), 
on  high  seas  and  abroad,  122. 
.     rules  respecting,  122,  123. 

OFFICERS  OF  CUSTOMS,  production  to,  of  ship's  papers  by  master,  96, 101. 

OFFICERS  OF  QUEEN'S  SHIPS,  production  to,  of  ship's  papers  by  master,  96. 

when  liable  for  collision,  406. 
OFFICIAL  LOG,  contents  of,  93  (see  Log  Book). 
penalty  for  not  properly  keeping,  95. 
when  to  be  delivered  up,  100. 
entry  of  offences  in,  93,  119. 
of  desertion  in,  121,  157. 
entries  in,  when  evidence,  94, 121, 157. 
OPEN  POLICIES  OF  INSURANCE  (see  Insurance). 
nature  of,  300. 

adjustment  of  loss  under,  371. 
OPINION  of  underwriters,  &c.,  when  admissible  in  evidence,  355. 
OVERCHARGES  IN  LODGINGS,  provisions  to  prevent,  to  seamen,  131. 
OVERCROWDING  OF  STEAM  VESSELS,  provisions  to  prevent,  453. 
OWNERS  OF  SHIPS  (see  Capture,  Joint  Owners,  Mortgage,  Necessaries,  Part 
Oumers,  Passengers,  Registry,  Repairs,  Sale), 
who  may  be  owners,  3. 
division  of  shares,  7. 
number  of  legal  owners,  8,  67. 
who  may  be  beneficially  entitled,  8,  67. 
owners  by  act  of  law,  23. 

transmission  must  be  authenticated  by  declaration,  24. 
what  evidence  must  accompany  declaration  in  case  of  bankruptcy  or  in- 
solvency, 24. 
in  case  of  marriage  of  female  owner,  24. 

of  will  or  intestacy,  24. 
on  such  transmission  to  unqualified  person.  Court  may,  on  application,  order 
sale,  25. 

how  such  sale  carried  out,  25. 

when  application  for,  to  be  made,  25. 

effect  of  application  being  not  made  or  refused,  25. 
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OWNERS  OF  SHIPS,  ownership,  how  proved,  4B. 
duty  of  owners  as  to  condition  of  ship,  &c^  44. 

selection  of  captain,  &Cv  44. 

receipt  of  cargo,  45. 
care  of  cargo,  45. 
commencement  of  voyage,  46. 
liability  of,  for  loss  or  damage  to  goods,  46—55,  227— 2S2. 

at  common  law,  46. 

under  the  earlier  statutes,  47. 

under  M.  S.  Act,  1854.. 48. 

for  fire,  48. 

for  robbery,  &c,  48. 

for  loss  of  life  or  personal  injury,  49. 

when  limited  to  value  of  ship  and  freight,  49. 

ship  and  freight  in  such  case  how  to  be  valued,  49. 

but  liable  for  distinct  occasions,  49. 

mode  of  recovering  damages  in  cases  of  loss  of  life  or  personal  injury,  49. 

proceedings  before  sheriff  and  jury  in  cases  of  death  or  injury,  60,  note. 

no  right  of  action  until  inquiry  instituted  by  Board,  or  refused,  51,  note. 

payment  of  damages  and  costs,  how  enforced.  50,  note. 

proceedings  in  Chancery  for  determining  liability  and  dklributing 
amount,  51,  note, 
before  Common  Law  Judge,  Addenda  to  p.  52. 

power  of  Courts  to  stop  actions,  51,  note. 

ships  to  which  protection  of  sutute  extends,  51,  55. 

liability  of  masters  and  seamen,  although  also  owners,  51. 

Court  of  Chancery  to  determine  and  distribute  amount  of  shipowner's 
liability,  52. 
construction  of  earlier  statutes,  52. 

in  Courts  of  Law,  53. 

under  M.  S.  Act,  1854.. 54. 

in  Courts  of  Admiralty,  54. 
appUcatioD  of  earlier  statutes  in  Admiralty  Court,  54. 
to  Ireland,  55. 

did  not  apply  to  foreign  ships,  65. 
liability  of,  for  contracts  of  master  (see  Necessaries,  Repairs),  102,  lOS. 

if  owner  becomes  such  after  ship  sailed,  104. 

for  torts,  105,  405. 

for  acts  of  pilot,  198,  202,  406. 

for  repairs  (see  Repairs)t  65. 

owners  ultimately  responsible  under  Passengers  Act,  470. 

PAPERS  (see  Ship's  Papers). 

PARISH  APPRENTICES  may  be  taken  on  board,  108. 
statutory  provisions  with  respect  to,  109. 
execution  of  indentures,  109. 
Apprenticeships  in  Ireland,  110. 

production  by  masters  of  indentures  snd  assigiunents,  110. 
rights  and  remedies  of,  110. 

PAROL  EVIDENCE,  when  admissible  to  explain  charter-party,  210. 

bill  of  lading,  226,232. 

policy  of  insurance,  360. 
PARTIAL  LOSS  (see  Losses). 

PARTICULAR  AVERAGE.  278,  note. 

PARTIES  to  actions  for  damage  to  ship,  75,  405. 
to  sue  and  be  sued  on  charter-party,  222. 
on  bill  of  lading,  233. 
to  contract  of  insurance,  289. 

PART  0WNEB3  (see  Owners,  Repairs). 

British  ship  must  be  divided  into  sixty-four  shares,  7,  66. 

division  of  shares,  67. 

registered  owners  limited  to  thirty-two,  67. 
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PART  OWNERS,  exceptions  as  to  beneficial  title,  67. 
joint  owners  of  ship  or  share,  68. 
the]^  are  tenanu  in  common,  not  partners,  67. 
no  jM  accretcendi  between  them,  67. 

meaning  of  this  rule,  67. 
actions  by  survivors  in  case  of  iigury  to  ship,  49,  67. 
when  trover  lies  by  one  of  them  against  other,  68. 
sale  b^  one  not  generally  a  conversion,  68. 
remedies  inter  *e,  68. 
choice  of  oflBcers,  69. 
contribution  towards  expenses,  69. 
may  separate  by  selling  shares,  70. 
power  to  bind  each  other,  70. 
competent  witnesses  for  each  other,  70. 
ship's  husband,  71. 

liability  of  ship  for  debts  contracted  by  part  owners,  71. 
bankruptcy  of  one  part  owner,  71. 
admission  of  one  part  owner  not  binding  on  others,  72. 
jurisdiction  of  Admiralty  as  to  employment  of  ship  in  cases  of  part  owner- 
ship, 72. 
of  Court  of  Cbancerv,  78. 
neither  Admiralty  nor  Court  of  Chancery  can  compel  sale  in  cases  of  disa- 
greement, 78. 
adjustment  of  accounts,  74. 
actions  by,  75. 

against,  75. 

PASSAGE  BROKER  (see  Broker),  471. 

PASSAGE  MONEY  (see  Passengers). 
rights  of  passengers  as  to,  447. 
where  there  is  fraud,  447»  472. 
where  ship  to  sail  on  particular  day,  447. 
where  ship  is  lost  or  wrecked,  448,  469. 
where  paMengers  are  left  behind,  461. 
where  sick  passenger  relanded,  460. 

PASSENGERS,  general  rights  and  duties  of,  446. 
bound  to  assist  in  defence  of  ship,  446. 
when  they  may  claim  salvage,  447. 

entitled  to  cast  merchandize  overboard  in  order  to  save  their  lives,  447. 
rights  with  refierence  to  passage  money,  447. 

where  representations  by  shipowner  or  his  agent  are 
false  or  fraudulent,  447,  472. 
contract  survives  to  representatives  of  master,  448. 
what  representations  essential,  447. 
^    effect  of  loss  of  ship,  448. 

lien  of  master  for  passage  money,  448. 
autbority  of  master  over  passengers,  448. 
rights  of  passengers  against  master,  448. 
>^     remedies  of  passengers  for  breach  of  contract  or  misconduct,  449. 
statutory  provisions  relating  to  passengers,  449. 
under  M.  S.  Act,  1854.  .449. 
life  boats  and  buoys,  449. 

penalties  for  non-compliance  with  these  rules,  449,  450. 
build  and  equipment  of  steam  ships,  450. 
to  what  steam  ships  applicable,  450. 
partitions,  450. 
provisions  for  outfit  of  steam  ships,  450. 

penalties  if  not  properly  provided,  450. 
■nrvev  of  passenger  steamers,  451. 
declaration  of  surveyors,  451. 
meaning  of  *<  passengers,"  451,  note. 

^passenger  steamer,"  451,  note. 
J^PPDX.  T 
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PASSENGERS  under  M.  S.  Act»  1854, 

certificates  of  compliance  with  act,  452. 

bow  obtained,  452. 

duration  of,  452. 

copy  to  be  kept  in  conspicuous  part  of  vessel,  452. 

penalties  respecting,  453. 
misconduct  by  passengers  in  steamers,  453. 

entering  steam  vessel  that  is  full,  453. 

refusing  to  leave,  453. 

intending  to  avoid  payment  of  fare,  453. 

causing  annoyance  to  other  passengers  in  home  trade  passenger 
ship,  453. 
report  of  accidents,  453. 
notice  of  apprehended  loss,  454. 
carrying  dangerous  goods,  232,  454. 

right  of  master  to  refuse,  232,  454. 

penalty  on  sending,  454. 
under  Passengers  Act,  1855 ..454. 
to  what  passengers  it  applies,  454. 
what  are  **  cabin  passengers,"  454,  455,  note, 
to  what  ships  act  applies,  455. 
to  what  ships  it  does  not  extend,  455. 
by  whom  act  is  carried  into  execution,  456. 
number  of  passengers  that  may  be  carried,  456. 

by  vessels  bringing  passengers  into  the  United  Kingdom,  457- 

not  to  be  carried  on  more  than  two  decks,  457. 
lists  of  passengers  to  be  signed  by  master,  457. 

and  countersigned,  458. 

by  master  of  vessels  bringing  passengers  into  the  United  Kingdom, 
473. 
survey  and  inspection  of  ships,  458. 
bond  by  owner  or  charterer  to  Crown,  458. 
bond  required  when  ship  is  foreign,  459. 

execution  of,  may  be  proved  by  counterpart,  in  colonies,  459. 
certificate  of  compliance  with  act,  459. 

when  emigration  officer  bond  fide  refuses,  460. 
if  master  goes  to  sea  without  obtaining  certificate,  or  joining  in  bond, 

** passenger  ship"  is  forfeited,  459. 
medical  inspection,  460. 
relanding  of  sick  passengers,  460. 
rights  of  passengers  when  left  behind  or  detained,  461. 
subsistence  money,  460,  461. 
construction  of  decks  and  space  to  be  allowed,  462. 
arrangement  and  construction  of  berths,  462. 
hospitals  and  privies,  462. 
supply  of  light  and  air,  462. 

of  food  and  water,  463. 

by  master  of  vessels  bringing  passengers  into  the  United 
Kingdom,  463, 473. 
casks  and  stowage  of  provisions,  463. 
dietary  scales,  464. 
substitutions  in,  465. 
messes,  how  issued,  465. 
passengers'  steward  and  cook,  465. 
interpreters,  466. 
medical  man  and  medicines,  466. 
life  buoys  and  boats,  466. 
manning  of  ships,  467. 

articles  the  carriage  of  which  is  prohibited,  467. 
regulations  for  preserving  order,  468. 

maintaining  and  forwarding  passengers  in  case  of  wreck,  &&,  469. 
insurances  in  respect  of  passages,  470. 
disembarkation,  470. 
common  law  remedies  preserved,  470. 
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PASSENGERS  under  Passengers  Act,  ISRS^ 
owner  is  ultimately  responsible,  470. 
regulations  respecting  passage  brokers  (see  Broker),  471. 
contract  tickets  and  their  contents,  471* 

penalties  for  altering,  destroying,  &c.,  471. 
summary  remedy  on,  472. 
penalties  for  inducing  persons  to  take  passages  by  fraud,  472. 
regulations  respecting  emigrant  runners  (see  Runners),  472. 
recovery  of  penalties  under  Passengers  Act,  473. 
limitation  of  actions,  473. 
colonial  voyages,  473. 

regulations  as  to  voyages  to  the  United  Kingdom,  463, 473. 
as  to  steam  vessels  (see  Steam  Fessels),  450. 

«  PASSENGER  SHIP,"  meaning  of  term,  455. 

PAYMENT  OF  WAGES  (see  Wages  qfCrew),  161. 

PEAS,  included  in  term  "com"  in  memorandum,  327. 

PERILS  INSURED  AGAINST  BY  POLICY,  318. 
proximate  not  remote  cause  to  be  looked  to,  319. 
perils  of  the  sea,  319. 

where  misconduct  of  assured  is  the  efficient  cause  of  the  loss,  320,  346. 
losses  occurring  on  shore,  321. 
presumptions  as  to  loss  when  ship  not  heard  of,  321. 
fire,  322. 
enemies,  323. 

pirates,  rovers  and  thieves,  324. 
jettisons,  324. 
arrests,  restraints,  &c.,  325. 
barratry,  326. 

PILOT  (see  ColUsum), 

nature  of  bis  office,  176. 

extent  of  his  control,  177. 

Trinity  House  and  Cinque  Port  pilots,  178,  192. 

pilotage  authorities  under  M.  S.  Act,  1854..  178,  193. 

power  of  general  pilotage  authorities,  178. 

bye-laws  by,  179,  180. 

returns  to  Board  of  Trade  by,  181. 

inspection  of  books  of  by  Board  of  Trade,  181. 

pilot  licence,  178,  192. 

must  be  registered,  182. 

when  to  be  delivered  up,  182. 

when  it  must  be  produced  to  persons  employing,  182. 
licensing  pilot  boats,  182. 

regulations  respecting,  183. 

flag  to  be  carried,  183. 

penalty  on  other  boats  carrying  such  flag,  183. 
compulsory  pilotage,  183. 
when  masters  bound  to  employ,  183,  184. 

by  ships  carrying  passengers,  &c,  184. 
certificates  of  service  or  competency,  184,  186. 

duration  of,  184,  186. 

refusal  to  grant,  186. 
licensing  masters  and  mates,  185. 

fees  on,  186. 

withdrawal  of  licence  from,  186. 
exemptions  from  compulsory  pilotage,  185—187,  196. 

colliers,  coasters,  185,  196. 

Irish  traders,  185. 

vessels  not  exceeding  sixty  tons,  185,  196. 

ships  within  their  own  port,  185,  196. 

when  mates  or  masters  are  licensed,  185. 
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PILOT,  exemptions  from  compulsory  pilotage. 

Queen's  ships,  187. 

ships  in  distress,  187. 

foreign  ships,  when,  187. 
remuneration  of  pilots,  187,  196. 

right  to  salvage,  188,  424. 
rights  and  privileges  of  pilots,  188. 

when  ship  cannot  be  boarded,  188. 

when  taken  to  sea,  189. 

when  master  refuses  to  declare  draught  of  ship,  189,  197. 

when  unqualified  pilot  may  act,  189. 

penalty  on  unqualified  pilot  acting  improperly,  189. 

power  to  supersede  unlicensed  pilots,  189. 

persons  liable  to  pilotage  dues,  190. 
ofiences  of  pilots,  190. 

keeping  public  bouse,  190. 

committing  frauds  against  revenue,  190. 

corrupt  practices  relating  to  ship,  190. 

lending  licence,  190. 

acting  as  pilot  when  suspended*  190. 

intoxication,  190. 

enhancing  expenses,  191. 

refusing  to  take  charge  of  ship,  191. 

unnecessarily  slipping  cable,  191. 

refusing  to  conduct  ship  into  port,  191. 

quitting  ship,  191. 

penalties,  191. 

breach  or  neglect  of  duty,  191. 

obtaining  charge  of  ship  by  misrepresentation,  192. 

liability  limited  to  amount  of  bond  and  pilotage  for  voyage,  192,  194, 
197. 
powers  of  Trinity  House,  193  (see  Trinity  House), 

appointment  of  sub-commissioners,  193. 

licensing  of  pilots,  132,  193,  194. 
in  London  district,  193. 
in  English  Channel  district,  193. 
in  out-port  districts,  193. 

bond  by  Trinity  House  pilots,  194. 

revocation  and  suspension  of  licence,  194. 

mandamus  does  not  lie  to  review,  194,  note, 
compulsory  pilotage  (Trinity  House),  194. 

within  what  district,  194. 
penalty  on  uncertificated  master  for  not  having  pilot,  196. 
supply  of  pilots,  195. 
signal  flags,  195. 

exemptions  from  compulsory  pilotage,  185 — 187,  196. 
rates  of  pilotage  and  pilot  fund  (Trinity  House),  196. 
settlement  of  disputes  as  to  draught  of  ships  in  London,  197. 
fund  for  incapacitated  pilots  and  widows,  197. 
sub-commissioners  of  Hull  and  Newcastle,  197. 
liability  of  pilots  for  negligence,  wilful  breach  of  duty,  &c,  197. 
eflect  of  M.  S.  Act,  1854. .  197. 

when  limited  to  amount  of  bond  and  pilotage  dues,  197. 
liability  of  masters  and  owners  for  injuries  arising  from  want  of  pilot,  197. 
liability  of  roasters  and  owners  for  acts  of  pilot  at  common  law,  198. 

where  pilot  uken  under  statute,  198,  199. 

under  M.  S.  Act,  1854..  199,  200. 

onus  of  proof,  200. 

where  master  and  crew  in  fault,  201. 

where  act  not  within  pilot's  duty,  201. 
liability  in  Admiralty  Courts,  200. 
eflect  of  Pilot  Act  on  foreign  vessels,  187,  202. 

PILOTAGE  (see  Pi/o/)*  rates  of,  188,  196. 
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PIRATES  can  ffain  no  title  in  ship  by  capture,  38. 
offence  of  master  or  seaman  turning  pirate,  99. 
not  within  exception  of  Queen's  enemies,  228,  note, 
loss  by,  is  a  danger  of  the  sea,  229. 
loss  by,  of  ship  insured,  324. 

POLICY  (see  Insurance). 
form  of,  292. 
stamps  on,  294. 
subscription  of,  297. 
adjustment  of,  370. 
action  on,  376. 

PORT  of  registration,  6. 

name  of,  how  painted  on  ship,  7. 

concealment  or  obliteration  of,  7. 
penalty  for  breach  of  rules  respecting,  7. 
PORT  DUES,  master  must  pay,  88. 
shipowner  no  lien  for,  259. 
when  contributed  for  as  general  average,  283. 

POSSESSION  usually  necessary  to  lien,  260. 

what  contracts  transfer  possession  of  ship,  260,  261. 

PREMIUM  (see  Iniurance,  Return  </ Premium). 
payment  of  policy  on,  296. 
set-off  of  against  loss,  376. 
cannot  be  set  off  in  an  action  for  a  partial  loss,  378. 

PRESERVATION  OF  LIFE  (see  Salvage). 
salvage  in  respect  of,  422. 
provisions  of  M.  S.  Act  as  to,  423. 
has  priority  over  other  claims,  423. 
apportionment  of  salvage  in  respect  of,  431,  note. 

PRESUMPTION  as  to  loss  of  ship  insured,  321. 

PRIMAGE,  82. 

PRINTED  PART  OF  POLICY,  less  weight  given  to  it  than  to  written  part,  800 

PRIVIES,  passenger  ships  must  be  fitted  up  with,  462. 

PRIVILEGES  OF  BRITISH  SHIP,  ship  must  be  roistered  to  entitle  her  to,  16 
what  they  are,  16. 
how  lost,  14. 

PRIZE  (see  Capture). 

PROFITS,  insurance  on,  304. 

PROOF  (see  Evidence). 

PROPERTY  IN  SHIPS  (see  Title  to  British  Ships). 
when  it  passes,  29. 

PROPERTY  OF  DECEASED  SEAMEN  how  disposed  of,  166  (see  Crew). 

PROTEST  should  be  made  after  jettison,  282. 

PROVISIONAL  CERTIFICATE. 

when  certificate  of  registry  is  lost,  12. 
where  loss  occurs  in  United  Kingdom,  12. 

elsewhere,  12. 
delivery  up  of,  to  registrar  by  master,  12, 15. 
grant  of,  when  ship  sold  abroad,  14. 

particulars  required  in,  14. 

duration  of,  14. 
on  alterations  in  ship,  14, 15. 

right  to  require  ship  to  be  reg^tered  anew,  15. 

provisional  indorsement  as  to  alterations,  15. 

PROVISIONS,  supply  o^  in  passenger  ships,  463,  464. 

those  carried  for  crew  in  passenger  ships  must  be  similar  to  those  furnished 
to  passengers,  463,  note. 
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PROVISIONS,  approval  of,  by  emigration  officers,  463. 
penalty  for  reshipping  after  rejection,  463. 

for  obtaining  a  clearance  for  a  ship  not  properly  stored,  463. 
dietary  scale  of,  for  passenger  ships,  464. 
substitutions  in  scale  of,  465. 
issue  of,  to  messes,  465. 
cooking  of,  465. 

QUEEN'S  ENEMIES,  meaning  of  term,  228. 

shipowner  not  liable  to  charterer  for  acts  of,  227. 

QUEEN'S  SHIP  (see  Officers  qf  Queen* s  Ships). 
not  bound  to  employ  pilot,  187. 
officers  of,  when  liable  for  collision,  406. 
right  of,  to  claim  salvage,  438. 
not  within  operation  of  Passengers  Act,  455. 

RANSOM  of  ship  after  capture  prohibited,  106,  324. 

RATIFICATION  of  stoppage  in  transitu,  277. 
by  principal,  of  insurance  by  agent,  295. 
by  owner,  of  sale  of  ship  by  master,  396. 

RATS,  liability  of  shipowner  and  master  for  damage  done  by,  91. 
of  underwriter,  320. 

RE-CAPTURE  (see  Capture). 
effect  of,  on  freight,  248. 
salvage  upon,  421. 

RECEIPT  should  be  given  by  master  to  shipper  of  goods,  90. 

should  be  returned  to  master  before  he  gives  bill  of  lading,  90. 

REGISTER  TICKET  OF  SEAMEN  abolished,  124. 

REGISTRAR  (see  RegUtry). 
appointment  of,  4,  5. 
liability  of,  5,  note, 
fees  of,  5,  note. 

must  keep  register  book,  6, 10. 
production  to,  of  certificate  of  survey,  7. 

of  builder's  certificate,  9. 
duties  of,  when  ship  registered  anew,  16. 
what  documents  registrar  must  retain,  25. 
must  obey  order  of  Court  prohibiting  any  dealing  with  ship,  without  being 

made  a  party  to  the  proceedings,  26. 
when  to  grant  certificate  of  sale  (see  Certificate  qf  Sale),  26. 
when  to  grant  certificate  of  mortgage  (see  Certificate  ojf  Mortgage),  36. 

REGISTRATION  OF  SEAMEN, 

provisions  of  M.  S.  Act,  as  to,  124,  125. 
register  tickets  abolished,  124. 
establishment  of  general  register,  125. 

REGISTRY  (see  Capture,  Certificate,  Mortgage,  Owners  of  Ships,  Sale). 
registration  now  compulsory,  2.  - 
for  what  purpose  necessary,  2. 

by  M.  S.  Act,  1854,  British  ships  must  be  registered,  3. 
except  ships  registered  before  act,  3. 

ships  not  exceeding  fifteen  tons  employed  in  coasting,  3. 

thirty   tons  employed  in   fishing  or  trading 
coastwise,  3. 
effect  of  not  being  registered,  3. 
where  and  how  registry  may  be  made,  4,  5. 
in  the  United  Kingdom,  4. 
in  Channel  Islands,  5. 
in  Malta,  Gibraltar,  &c,  5. 
in  territories  within  charter,  but  not  under  government  of  East  India 

Company,  5. 
at  Calcutta,  &c.,  5. 
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REGISTRY,  tonnage,  how  computed  on  registry,  5, 6. 

number  denoting,  must  be  carved  on  beam,  6. 

effect  of  alteration  in  capacity  of  ship,  or  mistake,  6. 

re-measurement  of  ships  registered  before  act,  6. 

of  steam>ships  where  alterations  have  been  made,  6. 
register  book  to  be  kept,  6. 
what  is  to  be  deemed  port  of  registry,  6. 
name  must  be  painted  on  ship,  7. 
name  of  port  must  be  painted  on  ship,  7* 

names  may  not  be  changed  or  concealed,  7. 

ship  may  not  be  described  by  any  other  name,  7. 
application  for,  how  to.be  made,  7* 

by  agent  of  owners,  7. 

by  corporation,  7. 
survey  of  ship  and  certificate,  7. 
entries  in  register  book  as  to  shares,  7. 

number  of  owners,  8. 

no  registration  of  fractional  parts  of  share,  8. 

joint  owners,  8. 

bodies  corporate,  8. 
declaration  by  owners,  8. 

particulars  required  in,  8. 

where  to  be  made,  9. 

how  to  be  made  when  ship  owned  by  corporation,  9. 
builder's  certificate,  9. 

particulars  required  in,  9,  10. 

in  case  of  British  built  ships,  9. 
of  foreign  built  ships,  10. 
of  ships  condemned,  10. 

penalty  for  false  sutements  in,  16. 
entry  in  book  of  registry,  10. 

particulars  required  in,  10. 

no  notice  of  trusts,  &c.,  10. 
certificate  of  registry,  11. 

particulars  required  in,  1 1. 

delivery  up  of,  on  change  of  ownership,  11. 

indorsement  of  change  of  master  on,  11. 

grant  of  new,  on  delivery  up  of  old,  12. 

effect  of  loss  or  destruction  of,  12,  13. 

grant  of  provisional  certificate  (see  Provisional  Certificate)^  12,  H,  15. 
delivery  up  of  to  registrar,  12. 

detainer  and  use  of  certificate,  12,  13. 

proceedings  in  respect  of  unlawful  detention,  13. 

wrongful  user  of  certificate,  13. 

delivery  up  of,  on  loss  or  capture,  &c,  of  British  ship,  14. 

grant  of  provisional  certificate  where  ship  sold  abroad,  14. 
registry  anew  and  transfer  of  certificate,  14,  15,  16. 

provisional  indorsement  on  certificate,  15. 

delivery  up  of  to  registrar,  15. 

effect  of  failure  to  register  anew,  15,  16. 
registration  on  sale,  22. 

how  to  be  made,  22. 

where  to  be  made,  22. 

production  to  registrar  of  bill  of  sale,  22. 

entry  of  in  register  book,  22. 

priority  of  vendees,  23. 
registration  on  transmission  by  act  of  law,  23. 

on  marriage,  death,  bankruptcy,  &c.,  24. 

entry  of  in  register  book,  24,  25. 

on  sale  by  Court  when  ship  vested  in  unqualified  persons,  25,  74. 
power  of  Court  to  prohibit  dealings  with  ship,  26,  74. 
not  necessary  on  equitable  deposit  of  certificate,  36. 
register,  when  pr^mA  facte  evidence  of  ownership,  48,  b^ — 62. 
duty  of  master  with  respect  to  cef  tificate  of  registry,  92. 
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REGISTRY  DE  NOVO,  when  necessary,  14, 15, 16  (see  RegUtry). 
may  be  granted  though  not  required,  16. 
bill  of  sfde  must  be  produced  where  shares  sold  since  last  registry,  22. 

RE-INSURANCE  (see  Insurance),  302. 

REMEDIES  (see  Aetiom). 

of  part  owners  against  each  other,  68. 

on  contract  of  charter-party,  221,  224. 

on  bills  of  lading,  233,  236. 

on  policies  of  insurance,  376. 

effect  of  agreement  to  refer,  376,  377. 

who  may  sue  on  policy  under  seal,  377. 

when  not  under  seal,  377> 

consolidation  rule,  377. 

premiums  due  cannot  be  set  off  in  action  for  partial  loss,  378. 

effect  of  proviso  in  policy  that  funds  of  company  shall  be  alone  liable,  878. 

where  policy  granted  by  joint-stock  company,  379. 

on  bottomry  bonds,  392. 

in  Court  of  Admiralty,  393. 

in  Court  of  Chancery,  394. 
for  improper  sale  of  ship  by  master,  395. 
for  collision,  407,  411—416. 
effect  on  remedy  for  collision  of  neglect  of  statutory  rules  as  to  passing  of 

steamers,  and  of  Admiralty  rules  as  to  lights,  409. 
for  salvage,  426,  428. 
limitation  of,  for  breaches  of  the  Passengers  Act,  473. 

REPAIRS,  lijibility  of  owners  for,  56,  57. 

of  registered  owners,  55,  58,  61. 
recent  decisions,  58,  61. 

of  mortgagees,  57,  62. 

of  legal  and  beneficial  owners,  57. 

of  lessees,  63. 

of  owners  pro  hde  vice,  63. 
extent  of  liability,  63. 
lien  of  material  men  for,  64. 
rule  at  law,  64. 
in  Court  of  Admiralty,  66. 

statutory  jurisdiction  of  Admiralty  as  to  repairs,  65. 
necessaries  furnished  abroad,  66. 
what  are  necessaries,  66. 
power  of  master  to  bind  owners  for,  102. 

to  hypothecate  ship  and  cargo  for,  867. 

to  sell  cargo  for,  396. 

REPORT  by  master  on  clearing  ship  inwards,  101. 

to  Board  of  Trade  of  accidents  and  loss  of  steamers,  92. 

REPRESENTATIONS  on  Insurance  (see  Qmctaiment). 
nature  of,  333,  346. 

how  they  differ  from  warranties,  333,  347. 
different  kinds  of,  347. 

at  what  time  they  must  have  been  made,  347. 
when  admissible  in  evidence,  347. 
effect  of  on  policy,  348. 

made  to  first  underwriter  considered  to  be  made  to  all,  348. 
where  there  is  fraud,  348. 

moral  fraud  not  necessary  in  order  to  invalidate  contract,  348. 
how  far  they  must  be  complied  with,  349. 
substantial  compliance  sufficient,  349. 
where  they  may  be  extended  by  implication,  350. 
where  they  relate  to  future  events,  350. 

where  they  are  of  intention,  expectation,  or  belief  of  assured,  351. 
when  material  to  risk,  351. 
materiality  of,  how  determined,  351. 
underwriter  must  have  acted  on  faith  of,  351. 
positive  importance  not  material  if  they  have  affected  underwriter,  851. 
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RESPONDENTIA,  885. 

RESTRAINT  OF  PRINCES,  shipowner  not  liable  to  charterer  for,  231. 

RETURN  OF  PREMIUM  (see  Insurance),  880. 

RETURNS  of  crew,  125. 

of  passengers  carried,  457,  478. 

REVOLT,  offence  of  revolting  against  master,  99. 

RICE,  not  within  word  "com"  in  memorandum,  827. 

RISK,  when  it  attaches  under  policy  of  insurance,  810,  880  (see  Insurance), 

RISK  OF  BOATS,  exception  as  to,  229. 

ROBBERS,  liabilitj  of  shipowners  for  loss  of  goods  by,  48, 280. 
not  within  exception  of  Queen*s  enemies,  228. 

RUNNERS,  regulations  respecting,  472. 

not  actinff  under  a  written  authority  cannot  recover  compensation,  472. 

must  exhibit  authority  when  required,  472. 

lists  must  be  exhibited  in  offices  of  brokers,  472,  note. 

RUNNING  AWAY  WITH  SHIP,  offence  of,  99. 

SAFETY  OF  SHIP  ON  A  GIVEN  DAY,  warranty  of,  884  (see  Warranties  on 
Insurance). 

SAFETY  VALVES,  boilers  of  passenger  steam  vessels  must  be  provided  with, 
450. 
penalty  for  putting  improper  weights  on,  450,  note. 

SAILING  ORDERS  must  be  obtained  on  joining  c«nvoy,  387. 
what  excuses  the  obtaining  of,  888. 

SAILING  RULES,  customary,  899. 

Trinity  House  rules  as  to  steamers,  899. 
statutory  rules  as  to  passing  of  vessels,  400. 

in  cases  of  collision  no  damages  recoverable  by  vessel  that  disobeys  them, 
410. 

SALE  OF  CARGO  BY  MASTER  FOR  REPAIRS,  &c.,  when  master  may 
sell,  396. 
effect  of  improper  sale,  896. 
shipowner  must  indemnify  owner  of  cargo,  397. 
at  what  price  owner  is  entitled  to  estimate  the  goods,  897. 
is  subject  of  general  average,  282. 

SALE  OF  SHIP,  no  market  overt  for  sale  of  ships,  19. 
by  Court  of  Admiralty,  19. 
by  private  persons,  20. 
biUofsale,  20,  21. 
must  be  under  seal,  21. 
form  and  contents  of,  21. 
effect  of  a  contract  which  foils  to  observe  requirements  of  M.  S.  Act,  1854, 

21,  note, 
entry  of  bill  of  sale  in  book  of  registry,  22  (see  Registry), 
indorsement  of  on  certificate,  22. 

transferee  must  make  declaration  before  be  can  be  registered,  22. 
declaration  bow  made,  22. 

sale  of  ship  or  share  transmitted  by  act  of  law  to  unqualified  owner,  25,  74. 
Court  may  prohibit  any  dealing  with  ship  or  share,  26,  74. 
certificate  of  sale  (se^  Certificate  rf  Sale),  26. 
priority  of  vendees,  23. 
sale  by  agent,  28. 

bankruptcy  of,  or  execution  against  vendor,  29. 
when  property  passes,  29. 
question  of  fact  rather  than  of  law,  30. 
ule  of  ship  at  sea,  29,  note, 
warranty  on  sale,  30. 
what  passes,  30. 
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SALE  OF  SHIP,  sale  by  one  part  owner  not  a  conversion,  68. 

when  ship  sold  abroad  crew  must  be  furnished  with  employment,  139. 

SALE  OF  SHIP  BY  MASTER  FOR  REPAIRS,  &c.,  when  master  may  seU 
ship,  395. 
proceeds  of  sale,  395. 

when  sale  not  justified  no  title  passes,  395. 
ratification  of  improper  sale  by  owner,  396. 
right  to  receive  proceeds,  396. 
sde  by  master  cannot  make  partial  loss  total,  396. 

SALVAGE  (see  Wreck). 

agreement  by  seamen  to  abandon  right  to,  inoperative,  133,  425. 

what  it  is,  419. 

general  nature  of  service,  419. 

must  be  extraordinary,  420. 

must  be  beneficial,  421. 
services  on  land  in  connection  with  assistance  at  sea,  421. 
cases  of  re-capture,  421. 

preservation  of  human  life  (see  Preservation  of  L\fe\  422,  423. 
salvage  in  respect  of,  has  priority  over  all  other  claims  of  salvage,  423. 
who  may  claim  salvage,  422. 

provisions  of  the  M.  S.  Act,  1854.. 422. 

when  officers  or  crew  of  ship  in  distress  may  claim  salvage,  423. 

pilots,  424. 

passengers,  425. 

persons  who  act  under  a  contract,  425. 

right  when  ships  sail  as  consorts,  426. 

claim  by  charterer,  426. 
remedies  of  salvors,  426. 
lien  for,  426. 
action,  426. 

suits  in  Court  of  Admiralty,  427. 
not  ousted  by  agreement  to  refer,  427. 
proceedings  under  M.  S.  Act,  1854.  .427. 
when  claim  under  200/.,  428. 
when  it  exceeds  2002.,  428. 
appeal  to  Court  of  Admiralty,  428. 
payment  of  amount  over  to,  and  duties  of  receiver,  429. 
when  receiver  may  detain  ship,  429. 
when  he  may  sell,  430. 

amount  of  salvage  awarded  and  how  apportioned,  430. 
general  rules,  430. 

instructions  issued  by  Board  of  Trade,  431,  note, 
cases  of  derelict,  431. 
use  of  steam  power,  432. 

when  Court  of  Appeal  will  interfere  with  amount,  433. 
Court  of  Admiralty  may  apportion,  433. 

instructions  of  Board  of  Trade  with  reference  to  apportionment,  433,  note, 
effect  of  misconduct  of  salvors,  434. 
allotment  to  part  of  crew  not  actually  engaged,  435. 
to  owners  of  boats,  &c.,  436. 
to  second  salvors,  436. 

remuneration  for  services  by  coast-guard,  436. 
within  jurisdiction  of  Cinque  Ports,  437. 
claims  to,  how  determined,  437. 
appeal,  438. 
by  Queen's  ships,  438. 

when  assistance  ffiven  was  incidental  to  general  duty,  438. 
statutory  regulations  with  respect  to,  439. 
proceedings  when  services  rendered  abroad,  439. 
salt  age  bond,  439. 
voluntary  agreements  on  abandonment  of  lien,  440. 

SAVINGS  BANKS,  164. 
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SCALE  (see  Boats,  Dietary  Scale), 

SCREENS,  side  lights  carried  by  vessels  to  prevent  collision  must  be  furnished 
with,  403. 

SEA,  PERILS  OF,  liability  of  shipowner  to  charterer  for  loss  by,  228. 
loss  of  ship  insured  by,  319  (see  Perils  insured  against  hy  Policy). 

SEAMEN  (see  Crew), 

Corporations  for  relief  of,  174. 

SEAMEN'S  HOSPITAL  SOCIETY,  175. 

SEARCH,  resisting  right  of,  breach  of  warranty  of  neutrality,  338. 

SEAWORTHINESS  (see  Warranties  on  Insurance), 
not  warranted  on  simple  sale  of  ship,  30. 
ship  may  be  seaworthy  although  crew  not  properly  hired,  45. 
ship  becoming  unseaworthy  after  commencement  of  voyage,  44. 
when  condition  precedent  to  right  to  freight,  239. 
what  is  seaworthiness  within  warranty  on  policy  of  insurance,  342. 

on  voyage  policy,  342. 

on  time  policy,  342,  345. 
implied  although  insurance  of  salvage,  342. 
admission  of,  by  underwriter,  342,  note, 
seaworthiness  for  a  port,  343. 

for  canal  or  river  navigation,  343. 

SENTENCE  of  foreign  Admiralty  Court,  effect  of,  40,  339. 

SERVICE,  certificate  of,  79. 

SETTING  FIRE  TO  SHIP.  99. 

SHARES  IN  BRITISH  SHIPS,  division  of,  7. 

not  more  than  thirty -two  persons  may  be  legal  owners,  8. 
subject  to  rules  as  to  joint  owners  and  by  transmission,  8. 
who  may  be  beneficially  entitled,  8. 
no  ownership  of  part  of  a  share  to  be  registered,  8. 

SHIP  (see  British  Ships,  Mortgage  qf  Ship,  Owners  qf  SJiips,  Sale  qf  Ship,  Title  to 
British  Ships), 
insurance  on,  303. 

"SHIP  OR  SHIPS,"  effect  of  insurance  on,  296  (see  Insurance). 

SHIPPING  MASTERS,  how  appointed,  128,  129. 
control  of  Board  of  Trade  over,  128. 
their  office  and  duties,  129,  162. 
remuneration  of,  129. 
agreement  to  submit  questions  to,  162. 
payment  of  wages  before,  162. 
release  before,  163. 
receipt  of  property  and  effects  of  deceased  seamen  by,  166. 

SHIPPING  OFFICES,  128. 
how  established,  128. 

SHIP'S  ARTICLES  (see  Agreement). 

SHIP'S  HUSBAND,  71. 

SHIP'S  PAPERS,  certificate  of  registry,  92. 
agreement  with  the  seamen,  93. 
charter-party,  93. 
bills  of  lading  and  invoices,  93. 
log  book,  93. 

official  log  book  under  M.  S.  Act,  1854.  .93. 
bUl  of  health,  95. 

when  master  must  produce  abroad,  9^, 
when  he  must  deliver,  to  officer  at  foreign  port,  96. 
passport  or  sea  letter,  95. 
Mediterranean  pass  (not  now  used),  96. 
where  vessel  warranted  neutral,  245. 
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SHIPWRECK  does  not  dissolve  mariner's  contract,  113. 
effect  of,  on  wages  of  crew,  151. 
forwarding  of  passengers  in  cases  of,  469. 

SHIPWRIGHT,  lien  of,  for  repairs,  64. 

SHORT  DELIVERY  OF  CARGO,  effect  of,  on  freight,  249. 

SICKNESS  OF  SEAMAN,  effect  of,  on  wages,  146,  153. 

when  owners  liable  for  expenses  caused  by,  146. 
SINGLE  AND  DOUBLE  VOYAGES  (see  Freight). 
SLIPS,  agreement  to  insure  on,  when  valid,  295. 

SOUTHERN  WHALE  FISHERY,provisionsof  M.S.  Act,  1854,  as  to  payment 
of  wages  do  not  apply  to  ships  engaged  in,  162. 

SPACE,  sleeping  space  that  must  be  allowed  to  seamen,  147. 

that  must  be  allowed  to  passengers  in  passenger  ships,  462. 
that  must  be  left  between  decks,  462. 

STAMPS,  bill  of  sale  exempt  from,  22. 
on  charter-party,  204. 
on  bill  of  lading,  225. 
on  policy  of  insurance,  294. 
not  necessary  on  passage  brokers'  bonds,  471,  note. 

STATUTORY  SAILING  RULES  (see  SaiUng  Rule*),  400. 

STEAM  POWER,  use  of,  in  cases  of  salvage,  432. 

STEAM  VESSELS,  report  of  accidents  to  Board  of  Trade,  92. 
statutory  rules  as  to  passing  of,  400. 
boats  and  buoys,  449,  466. 
build  of  iron  steamers,  450. 
water-tight  partitions  in,  450. 
safety  vSves,  450. 
compasses,  450. 
fire  hose,  451. 
distress  signals,  451. 
shelter  for  deck  passengers,  451. 
8urve3rs,  451. 

declarations  of  sufficiency,  451. 
certificates,  452. 

copy  to  be  put  in  conspicuous  part  of  vessel,  452. 

penalties  for  carrying  more  passengers  than  mentioned  in,  452. 

penalty  for  fraud  with  respect  to,  453. 
provisions  to  prevent  overcrowding  and  evasion  of  fares,  453. 
scale  of  computed  lengths  of  voyages  by,  under  Passengers  Act,  463,  Ap- 
pendix, clxxxiil 

STEVADORE,  89. 

STEWARD,  when  one  must  be  carried  by  passenger  ship,  465. 

STIFFENING  ORDER,  when  granted,  87. 

STOPPAGE  IN  TRANSITU,  wherein  right  consists,  268. 
effect  of,  on  contract  of  sale,  268. 
how  long  transit  continues,  269. 
what  kind  of  insolvency  gives  right  to,  268,  note, 
general  effect  of  delivery  to  a  carrier,  269,  271. 
effect  on  right,  of  interference  with  carrier  by  vendee,  270. 
effect  of  delivery  at  warehouse  used  by  vendee,  270. 

of  acts  of  ownership  done  by  vendee,  270. 

of  delivery  to  vendee  by  mistake,  271,  note. 

of  delivery  on  board  vendee's  own  ship,  271. 

of  sale  of  goods  in  warehouse,  273. 

of  giving  a  delivery  order,  273. 

of  indorsement  of  bill  of  lading,  274. 

of  countermand  of  delivery,  275. 

of  right  to  refuse  to  allow  transiiuM  to  bcgrin,  275. 

of  part  payment  and  part  delivery,  276. 
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STOPPAGE  IN  TRANSITU,  effect  of  a  resale,  276. 
effect  of  a  lien  against  consignee,  276. 
18  &  19  Vict  c.  Ill,  does  not  affect,  274. 
who  may  exercise  right,  276. 
ratification  of  stoppage,  277. 
how  it  should  be  exercised,  277. 
Interpleader  Act  in  cases  of,  277. 

STORES  (see  Medicines,  Provisions). 

ship  to  be  seaworthy  must  be  properly  supplied  with,  343. 

STOWAGE  OF  GOODS,  duty  of  owners  as  to,  45. 

of  master,  89. 
STRANDING,  general  average  where  stranding  voluntary,  282. 

within  memorandum  of  policy,  329,  331. 

SUB- FREIGHTERS,  to  what  extent  shipowner  has  a  lien  against  for  freight,  262. 

SUBSCRIPTION  of  policy  of  insurance,  297. 

SUNDAYS,  when  included  in  computing  days  of  demurrage,  266. 

SUNKEN  VESSEL,  liability  of  owners  for  injuries  caused  by,  416. 

SUPERINCUMBENT  GOODS,  effect  of  delay  caused  by,  on  claim  for  demur- 
rage, 266. 
SURGEON,  when  passenger  ship  must  carry,  466. 
qualification  of,  for  passenger  ship,  466,  note. 

SURVEY  of  passenger  ships,  458. 
of  steam  vesseb,  451. 

SURVIVORSHIP,  no  right  of,  between  part  owners  of  ship,  67. 

TENANCY  in  common  of  ship,  68. 

THIEVES,  liabilit]^  of  shipowners  for  loss  of  goods  by,  47,  48. 
loss  by,  of  ship  insured,  324. 

TIMBER  may  not  be  carried  as  deck  cargo,  284,  note, 
right  to  remove  and  sell,  floating  in  harbours,  418. 
drifted  from  mooring  and  floating  at  sea  not  wreck,  444. 

TIME  POLICY  OF  INSURANCE  (see  Insurance). 
nature  of,  301. 
implied  warranty  of  seaworthiness  on,  345. 

TITLE  TO   BRITISH   SHIPS  (see  BHtuh  Ships,  Capture,  Mortgage  </  Ship, 
Owners  qf  Ships,  Registry,  Sale  rf  Ship). 
by  act  of  law,  23. 

TITLE  TO  SHIP,  Court  of  Admiralty  has  jurisdiction  as  to,  19. 

TONNAGE  (see  Burthen). 

of  British  ships,  how  ascertained,  5. 

must  be  marked  on  main  beam,  6. 

when  remeasured,  6. 

fraudulent  statement  as  to,  in  passenger  ships,  447,  note,  472. 

TOTAL  LOSS  (see  Insurance,  Losses.) 

TRADING  by  master  on  his  own  account,  82. 

TRANSFEREE  of  ship,  22  (see  Registry). 
declaration  by,  22. 
in  case  of  a  corporation,  22. 
in  case  of  an  individual,  22. 

TRANSHIPMENT  OF  CARGO,  effect  o^  on  freight,  248. 
question  whether  it  is  a  duty  or  right,  248,  n^e. 

T^hANSIRE,  ship  cannot  obtain,  without  certificate  of  registry,  8. 

ship  proceeding  to  sea  as  British  ship  without,  may  be  detained  till  certifi- 
cate of  registry  produced,  3,  note. 

cannot  be  obtainea  without  declaring  name  of  nation  to  which  ship  belongs, 
17. 
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TRANS  I  RE,  nor  unless  ship  is  provided  with  requisite  boats  and  buoys,  450. 

nor,  if  iron  steamer,  unless  properly  fitted  and  provided  under  M.  S.  Act, 
1854..  450. 

TRINITY  HOUSE  (see  Pilot). 
bye-laws  made  by,  179. 
appointment  of  pilots  by,  193. 
regulations  by,  as  to  the  passing  of  steam  vessels,  399. 

TROVER,  when  it  lies  by  one  part  owner  of  a  ship  against  another,  68. 
when  it  lies  for  goods  carried,  236. 

UNSEAWORTHINESS  (see  Seaworlhiness). 

USAGE  (see  Lloyd's), 

effect  of,  on  construction  of  charter-party,  207,  251,  256. 

of  policy  of  insurance,  299,  363. 
when  it  excuses  deviation,  317. 
may  be  superseded  by  a  representation,  347. 
as  to  adjustment  of  losses,  371. 
as  to  settlement  in  account  with  brokers,  374. 
as  to  return  of  premium,  384. 


VALUE  OF  SHIP,  how  to  be  calculated  under  M.  S.  Act,  1854.. 49. 

VALUED  POLICY  OF  INSURANCE  (see  Insurance). 
nature  of,  300. 

whether  loss  total  or  partial  under,  362. 
a4justment  of  loss  under,  371. 
return  of  premium  on,  382. 

VENTILATION,  provisions  for  securing,  in  sleeping  place  of  crew,  147. 

in  passenger  ships,  462. 
VITRIOL,  may  not  be  carried  as  cargo  in  passenger  ships  (see  Dangerout  Goods), 

467. 
VOLUNTEERING  INTO  NAVY,  when  not  a  desertion,  115,  116. 
regulations  of  M.  S.  Act  in  cases  of,  158. 
delivery  up  of  clothes  of  seamen,  159. 
payment  of  wages  on,  133,  159. 
^gagement  of  substitutes  on,  159. 

VOYAGE,  duty  of  owner  as  to  commencement  of,  46. 
description  of,  in  policy  of  insurance,  310. 
commencement  of,  within  policy,  311. 
conclusion  of,  311. 
delay  and  deviation  during,  313. 

VOYAGE  POLICIES  (see  Insurance),  ZOl. 

implied  warranty  of  seaworthiness  on,  342. 

WAGER  POLICIES  (see  Insurance). 
prohibited,  291. 
valid  on  foreign  ships,  291. 

WAGES  OF  CREW  (see  Crew). 

forfeitiure  of,  by  absence  without  leave,  115,  117. 

by  desertion,  117,  156. 

by  neglecting  to  join  ship,  117, 157.  , 

by  quitting  ship  at  port  of  delivery,  118. 

by  wilful  disobedience,  118. 

by  wilfully  damaging  ship,  &c.,  118. 

by  smuggling,  118. 
deduction  from,  of  costs  incurred  by  reason  of  offences  of  crew,  120, 122, 157. 

of  fees  payable  to  shipping  masters,  129. 
sales  of,  and  charges  on,  in  anticipation,  invalid,  131,  note, 
mention^ of,  in  agreement  with  crew,  132. 
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WAGES  OF  CREW,  deduction  firom,  by  reason  of  felse  statements  on  hiring, 
1S2,  note, 
verbal  agreements  to  pay,  182,  note. 
'  agreement  to  abandon  in  case  of  loss,  inoperative,  183,  151. 
so,  in  case  of  entering  navy,  138,  159. 

so,  as  to  abandonment  of  lien  on  ship,  and  of  remedies  for  wages, 
138,  note, 
stipulations  as  to  allotment  of,  in  agreement,  133,  note, 
deduction  from,  in  cases  of  incompetency,  embezzlement  of  stores,  &c., 

134,  148. 
compensation  for  discharge  before  voyage,  138,  148. 
payment  of,  when  ship  transferred  abroad,  139, 164. 
when  seamen  left  abroad,  139,  154,  164. 
when  left  abroad  under  certificate  of  unfitness,  140,  154,  164. 
in  cases  of  distress  abroad,  wages  a  charge  on  ship,  142. 

recovery  of,  by  Board  of  Trade,  142. 
addition  to,  in  cases  of  short  allowance,  143. 
deduction  from,  in  cases  of  unfounded  complaints  as  to  food,  143, 160. 

of  sickness  or  death,  146,  153. 
rules  of  French  law  as  to  wages  in  cases  of  sickness,  146,  note, 
powers  of  Naval  Courts  over,  147. 
ordinary  incidents  of  contract  for,  148. 
agreement  for,  under  M.  S.  Act,  1854..  148. 
when  right  to  wages  begins,  148. 

rules  of  French  law  as  to,  if  voyage  not  prosecuted,  149,  note, 
allotment  of,  149. 

stipulations  as  to,  must  be  inserted  in  agreement,  149. 
form  of  allotment  notes,  149,  note,  and  Appendix,  ccxxxviiL 
summary  proceedings  on,  150. 
what  relations  may  sue  on,  150. 
when  wife  cannot  sue  on,  150. 
wages  formerly  dependent  on  freight,  150. 
exceptions  to  rule,  150,  151. 

difference  between  Courts  of  Law  and  of  Admiralty  on  this  subject,  151. 
statutory  alterations  in  rule,  151,  152. 
rules  established  by  M.  S.  Act,  1854..  152. 
statutory  right  to  wages  in  cases  of  shipwreck,  152. 
effect  of  injuries  and  death  on  right  to  wages,  153. 
disabled  seamen  entitled  to,  153. 
claim  for,  by  representatives  of  deceased  seaman,  153. 
rules  of  French  law  in  these  cases,  153,  note, 
payment  of,  on  termination  of  service  by  wreck,  or  if  seaman  is  left  abroad,  154. 
payment  of,  in  cases  of  embargo  and  capture,  154. 
seaman  not  entitled  to,  when  sent  to  England  as  a  witness,  154. 
claims  for  additional  remuneration,  155. 

when  original  contract  is  at  an  end,  156. 
forfeiture  of,  by  refusing  to  defend  ship,  156. 
effect  of  entering  into  navy  on,  158. 

E airmen  t  of  wages  on,  159. 
iring  of  substitutes  on,  159. 
right  to,  in  cases  of  impressment,  160. 
enect  on,  of  fake  statements  on  hiring,  160. 
of  other  misconduct,  160, 161. 
set-off  against,  161,  note, 
payment  of  wages,  161. 

statutory  provisions  as  to  speedy  payment,  161. 
payment  of,  before  shipping  masters,  162  (see  Shipping  Masters), 
delivery  of  account  of,  by  master,  162. 
arbitration  before  shipping  masters,  162. 
release  before,  163. 
report  as  to  conduct,  163. 
by  money  order,  164. 
wages  and  efifects  of  seamen  dying  on  voyage,  165. 
duty  of  master  in  such  cases,  166. 
of  seamen  dying  at  home,  166. 
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WAGES  OF  CREW,  wages  and  effects  of  seamen  dying  on  Toyage, 

bow  distributed  wben  under  50/.,  166. 
wben  over,  167. 

wben  claim  is  under  a  will,  167. 

by  creditors  of  seamen,  167»  168. 

wben  no  claim  for  six  years,  168. 

fraudulent  claims,  168. 
recovery  of  wages,  169. 

conflict  between  Courts  of  Law  and  of  Admiralty,  169. 

statutory  provisions  as  to,  170. 

summary  remedy  wben  not  exceeding  SOL,  170. 

limitation  of  jurisdiction  of  Courts  of  Law  and  Admiralty,  170. 

effect  of  bankruptcy  or  insolvency  of  owner,  170. 

wben  suits  may  be  brougbt  abroad,  171. 

levying  of  wages  by  distress  and  sale  of  ship,  171* 

suits  by  foreign  seamen,  172. 

who  may  sue  for,  in  Admiralty  Courts,  172,  note. 

effect  of  taking  a  bill  for  wages,  173. 

effect  of  illegality  of  voyage,  178. 

personal  liability  of  master  for  wages,  178. 
lien  for  wages,  173. 

to  wbat  it  extends,  173. 
statutes  of  limitation,  174. 
Merchant  Seamen's  Fund,  174. 
Seamen's  Hospital  Society,  174. 

general  average  contribution  for  seamen's  wages,  288,  284. 
seamen  do  not  contribute  to  general  average  for,  285. 
insurance  of,  forbidden,  307. 

rule  does  not  extend  to  master,  84,  808. 

WAGES  OF  MASTER,  how  forfeited,  81. 
remedy  for,  83. 
lien  for,  84. 
insurance  of,  84,  308. 

WAR  (see  Capturg,  Embargo). 

effect  of,  on  contract  on  charter-party,  215,  219. 

WAREHOUSE,  effect  of  delivery  at,  used  by  vendee,  on  right  to  stop  goods,  270. 
wben  goods  sold  in,  may  be  stopped,  273. 

WAREHOUSING  ACTS,  reservation  of  shipowner's  lien  for  freight  under,  263. 

WARRANTIES  ON  INSURANCE  (see  Qmwoy,  NeutraUtif,  Seawortkimm). 
nature  of,  332. 
express  or  implied,  332. 
bow  they  differ  from  representations,  833. 
what  amounts  to  an  express  warranty,  338. 
express  warranty  of  safety  on  a  given  day,  334. 

to  sail  on  a  given  day,  334. 

to  depart  on  a  given  day,  336. 

to  sail  with  convoy,  336. 

sailing  orders,  337. 
of  neutrality,  338. 

breach  of,  338. 

by  violation  of  blockade,  838. 
by  resisting  right  of  search,  338. 
ship's  papers  and  flaff,  389. 
evidence  of  breach  of,  339. 

condemnation  of  ship  as  prize,  339. 

effect  of  judgment  ot  foreign  Court,  339. 
of  freedom  from  seizure  in  port  of  discharge  or  capture,  840. 

wben  ship  is  **  in  port"  within  this  warranty,  340,  341. 
against  capture  and  seizurci  and  the  consequences  of  any  attempt  ikatoi, 
341. 
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WARRANTIES  ON  INSURANCE,  implied  warranty  of  feaworthiness,  541. 
assured's  ignorance  of  defect  immaterial,  342. 
meaning  of  seaworthiness,  842. 
varies  with  nature  of  navigation,  S42. 
admission  hy  underwriter  of,  342,  note, 
how  warranty  satisfied,  S4S. 
condition  of  ship  and  tackle,  342. 
master,  pilot  and  crew,  343,  344. 
effect  of  warranty  on  voyage  policy,  345. 
on  time  policy,  345. 

WARRANTY  on  sale  of  ship,  30. 
of  tonnage  of  shin,  211. 
to  sail  on  particular  day,  448. 

WATER,  supply  of,  in  passenger  ships,  463. 
must  be  stowed  in  proper  casks,  463. 
quantity  that  must  be  carried  when  ship  is  to  stop  on  voyage,  463. 

when  distilling  ap|)aratu8  carried,  464. 
approval  of,  by  emigration  officers,  463. 

WATER-CLOSETS,  regulations  as  to,  in  passenger  ships,  462,  note. 

WATER-TIGHT  partitions  in  steamers,  450. 

WEARING   APPAREL  of  passengers  and  crew  does  not  contribute  to  general 
average,  286. 

WEIGHTS  AND  MEASURES,  145. 
WHALE  FISHERY  (see  Southern  Whaie  Fishery). 
WHARFINGER,  when  master  liable  after  delivery  of  goods  to,  89. 
WILL  OF  SEAMAN  dying  at  home,  166,  167. 
dying  abroad,  167. 

WORMS,  loss  by,  not  a  peril  of  the  sea,  230. 

underwriter  not  generally  liable  for  damage  done  by,  820. 
WRECK  (see  Sakfoge,  Shipwreck). 

power  of  harbnour  masters  to  remove  wreck  or  obstructions  in  harbours,  418. 

common  law  rights  as  to,  440. 

wrecks  and  casualties  under  M.  S.  Act,  1854. .441. 

persons  to  inc|[uire  into,  441. 

when  formal  investigation  requisite,  441. 

appointment  and  duty  of  receivers,  442. 

power  to  summon  assistance,  442. 

to  use  lands,  442. 
persons  finding  wreck,  442. 

if  owners,  must  give  notice,  443. 

if  not,  must  deliver  it  to  receiver,  443. 
Board  of  Trade  has  general  superintendence  over,  442. 
Court  of  Admiral^  jurisdiction,  442. 
unclaimed  wreck  in  the  United  Kingdom,  443. 

disputes  with  respect  to,  how  determined,  443. 
in  case  of  foreign  ships,  443. 
Customs  duties  on  wrecks,  444. 
offences  in  respect  of,  444. 

carrying  away,  hindering  the  saving  and  secretiDg,  444. 

taking  to  foreign  port  and  selling,  444. 
compensation  firom  hundred,  444. 

timber  drifted  from  its  mooring  and  floating  at  sea  not  wreck,  444. 
dealers  in  marine  stores  and  manufacturers  of  anchors,  445. 
wreck  within  Cinque  Ports,  445. 
forwarding  passengers  in  case  of  wreck,  469. 
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